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1116 


1118 

1120 
1122 
1124 
1127 
1132 


Part  II. — Precedents  of  Instruments   relating  to  Patents. 

?HEC. 

1.  Agreement  for  Sale  of  a  Patent  for  which  an  A]iplication  has  been 

made,  but  Before  the  Grant  of  a  Patent       .         .         .         .         .1137 

2.  Grant  of  an  Exclusive  Licence  to  use  a  Patented  Invention  in 

consideration  of  Royalties    ........   1139 

3.  Gi'ant  of  a  General  (or  Non-Exclusive)  Licence  to  Use  a  Patented 

Invention  in  Consideration  of  Rovalties       .....   1141 
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4.  Assignment  of  a  Licence  ........  1142 

5.  Assignment  of  Letters  Patent  .......   1144 

6.  Mortgage  of  a  Patent 1145 

DIVISION    XVI. 

BONDS. 

1.  Bond  by  One  or  by  Several   for  Payment  of    Money  by  Instal- 

ments     1 150 

2.  Bond  for  Securing  the  Payment  of  an  Annuity       ....  1151 

3.  Bond  for  quiet  Enjoyment  given  by  Vendor  to  Purchaser  taking 

a  Doubtful  Title  ' 1152 

4.  Bond  of  Indemnity  by  a  Vendor  to  a  I'urchaser  on  account  of  the 

Loss  of  a  Title  Deed 1153 

5.  Bond  by  Surviving  Partner  for  Payment  of  the  Estimated  Value 

of  Deceased  Partner's  Share  by  Instalments  to  his  Executors 
and  for  indemnifying  his  Estate  against  the  Partnership 
Liabilities 1154 

6.  Bond  with  two  Sureties  for  the  Eaithful  Performance  of  Duties  on 

Appointment  to  a  Eesponsible  Office    ......   1156 

7.  Bond  of  Resignation  of  an  Ecclesiastical  Benefice  ....   1156 

DIVISION   XVII. 

ARRANGEMENTS    WITH    CREDITORS. 

1.  Assignment  by   a   Debtor   of    all  his    pure    Personal    Estate    to 

Trustees  for  the  benefit  of  his  Creditors 1158 

2.  Conveyance   and  Assignment  by   a   Debtor  of  all  his   Eeal  and 

Personal  Estate  to  Trustees  for  the  Benefit  of  his  Creditors         .  1164 

3.  Deed  of  Covenant  by  a  Debtor  and  Two  Sureties  to    -paj  a  Com- 

position of  Ten  Shillings  in  the  Pound  to  a  Trustee  for  the 
Creditors,  and  Release  of  Debtor  ......  1168 

4.  Deed  of  Covenant  by  a  Debtor  and  his   Surety  to  pay  a  Composi- 

tion to  Creditors,  without  the  intervention  of  a  Trustee     .         .1169 

5.  Release  by  Creditors  on  receiving  Promissory  Notes  for  a  Com- 

position on  their  Debts  from  the  Debtor  and  a  Surety  .         .1170 

6.  Deed  of  Covenant  by  a  Debtor  and  his  Surety  to  secure  a  Composi- 

tion of  Ten  Shillings  in  the  Pound  by  Instalments,  pursuant  to 
Section  3  of  the  Bankruptcy  Act,  18!)0 1171 

DIVISION  XVIII. 

POWERS    OF    ATTORNEY. 

1.  General  Power  of  Attorney 1174 

2.  Power  of  Attoi-ney  for  particular  purposes: — 

(1)  To  receive  rents,  &c.       ........  1178 

(2)  To  sell  and  convey  landed  estate,  &c.     .....  1178 

(3)  To  i)iu-chase  land 1179 

(4)  To  surrender  copyholds 1180 
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(5)  To  re-enter  and  expel  tenant  .         .         .         .         .         .   IISO 

(6)  To  receive  bond  debt USD 

(7)  To  receive  legacy    .........   1180 

(8)  To  receive  share  of  residuary  estate,  settle  accounts,  &c.       .  1181 

(9)  To  receive  mortgage  money,  and  to  execute  re-conveyance 

or  transfer  .         .  .  .         .         .         .  .         .1181 

3.  Power  of  Attorney  to  execute  a  particular  Deed  mentioned  iu  the 

Schedule 1182 

4.  Delegation  of  Trusts  by  a  Trustee  to  his  Co-Trustees    under  a 

Power  in  a  Settlement  .         .         .         .         .         .         .         .1183 

5.  Conveyance  of  land  by  Person  resident  Abroad  to  a  Trustee  upon 

trust  for  Sale  and  for  Management  in  the  meantime  (instead  of 

a  Power  of  Attorney)  .         .         .         .         .         .         .         .         .1184 

DIVISION   XIX. 

MISCELLANEOUS   INSTRUMENTS. 

1.  Agreement  between  Lessor  and  Lessee   to   refer   Dispute   as   to 

alleged  Breach  of  Covenant  to  Arbitration  .         .         .         .         .   1 1 86 

2.  Award  as  to  Purchase  and  Compensation  Money  to  be  paid  in 

respect  of  Lands  taken  by  a  Eailway  Company  ....  1187 

3.  Apprenticeship  Deed 1188 

4.  Articles  of  Clerkship  to  a  Solicitor  when  the  Clerk  is  under  age      .  1191 

5.  Appointment  by  an  Infant  of  a  Guardian  of  his  Person  and  Estate .   1193 

6.  Merger  of  Tithe  Eent-eharges 1193 

7.  Presentation  to  a  Benefice         .         .         .         .         .         .         .         .1195 

8.  Agreement  by  the  Owner  of  a  House  who  has  opened  a  Window 

overlooking  his  neighbour's  premises  to  Block  it  up  when 
required,  and  to  Pay  an  Annual  Sum  by  way  of  Acknowledg- 
ment in  the  meantime .         .         .         .         .         .         .         .         .  1 1 95 

9.  Builders' Contract 1196 

10.  Deed  of  Dedication  between  the  Owner  of  a  Building  Estate  and 

an  Urban  District  Council,  whereby  the  former  agrees  to  throw 
Land  into  the  Uighway  to  enable  the  same  to  be  Widened  at  the 
expense  of  the  Council         ........   I'lQ'l 

11.  Agreement  between  a  County  Council  and  a    District  Council  with 

respect  to  Surface  Water  Drains  under  the  Main  Roads      .         .   1 203 


TABLE  OF  CASES. 


PAGE 

A.  and  B.,  Re,  1897,  1  Ch.  786  ;  66  L.  J.  Ch.  592 698 

Abbott,  Re,   1893.  1    Ch.  54  ;  62  L.   J.  Ch.   46  :    67  L.   T.  794  :    41    W.  R. 

154 '. •• 3.55,  362,  733,  825,  826 

Abrahams." JR*^'  1910,  W.  N.  237;  ilill,  1  Ch.  lOS  ;  103  L.  T.  532;  55  Sol. 

J.  46  718 

Ackrnyd  r.  Smithson,  1  Bro.  C.  C.  503  ;  28  E.  R.  1262  ;  1  Wh.  &  T.  L.  C. 

(8th  ed.),  p.  394    74.^ 

Acton  r.  Woodgate,  2  Myl.  &  K.  492  ;  39  E.  R.  1032  :  3  L.  J.  Ch.  83 327 

Adair,  i?^.  1909.  1  Ir.  Rep.  311 309 

Adams  Re,  12  Ch.  D.  634  :  48  L.  J.  Ch.  613  :  41  L.  T.  607  :  28  W.  R.  163  623 

and  Frost,  Re,  1907.  1  Ch.  6i»5  :  76  L.  J.  Ch.  408  ;  96  L.  T.  833  443 

Kensington  Vestry,  Re,  27  Ch.  D.  394  ;  54  L.  J.  Ch.  87  ;  51  L.  T. 

382:  32  W.  R.'8S3    81 

Perrv,  Re.  1899,  1   Ch.  554  ;  68  L.  J.  Ch.  259  :  80  L.  T.  149  :  47 

W.  R   326 713,714,904 

r.  Adams,  Cowp.  651  ;  98  E.  R.  1289     ^•'il 

V.  Clutterbnck,  10  Q.  B.  D.  403  ;  52  L.  J.  Q.  B.  607  ;  48  L.  T.  614  ;  31 

W.  R.  723  209 

r.  Gibner,  6  Bing.  656  ;  4  M.  &  P.  491  ;  8  L.  J.  (O.  S.)  C.  P.  242 27 

r.  Robarts,  25  Beav.  658  :  53  E.  R.  788 720 


Addison  r.  Shepherd,  1908,  2  K.  B.  118  ;  77  L.  J.  K.  B.  134  ;  99  L.  T.  121  ; 

72  J  P  239 8 

Agar  r.  George,"2'ch.''D.""706T34L.  t!'487:  24  W.  R.  696  366 

Ainslie,  i?^,  54  L.  J.  Ch.  8  ;  51  L.  T.  780 ;  33  W.  R.  148 591 

Airey,  Re.  1897,  1  Ch.  164  :  66  L.  J.  Ch.  1.52  ;  76  L.  T.  151  ;  45  W.  R.  286  ...  448 
r.  Bower.  12  App.  Cas.  263  ;  56  L.  J.  Ch.  742  ;  56  L.  T.  409  :  35 

W.  R.  657  710 

Alcock  V.  Sloper,  2  Myl.  &  K.  699  ;  39  E.  R.  1111    742 

Aldam's  S.  E.,  Re,  1902,  2  Ch.  46 ;  71  L.  J.  Ch.  552  :  86  L.  T.  510  ;  50  W.  R. 

.500;  18  Times  L.  R.  579    190 

Aldin  r.  Latimer  Clark.  &c.,  Co.,  1894,  2  Ch.  437  :  63  L.  J.  Ch.  601 ;  8  R.  352 ; 

71  L.  T.  119  ;  42  W.  R.  5.53  ;  10  Times  L.  R.  4.52    76 

Alexander,  Re,  1910,  2  Ch.  225  ;  79  L.  J.  Ch.  656  ;   102   L.  T.  909  ;  54  Sol.  J. 

r,02 357 

r.  Alexander.  2  Ves.'  Sen.  640  ;  28  E.  R.  408  :  Tu.lor's  L.  Cas. 

Conv.,  4th  ed..  554  *l-i3 

r.  Mills,  L.  R.  6  Ch.   124  :  40  L.  J.  Ch.  73  ;    24   L.  T.  206  ;  19 

W.  R.  310 2.58 

Allan  r.  Gott.  L.  R.  7  Ch.  439  ;  41  L.  J.  Ch.  571  :  26  L.  T.  412  ;  20  W.  R.  427...     817 

V.  Morrison,  1900,  A.  C.  604  ;  69  L.  J.  P.  C.  141    707 

AUcard  r.  Walker,  1896,  2  Ch.    369  ;   65  L.   J.   Ch.  660  ;  74  L.  T.  487  ;    44 

W.  R.  66    316,339 

Allcock  r.  Moorhouse,  9  Q.   B.   D.  366  ;  47   L.  T.  404  ;  30  W.   R.   871  :    47 

J.  P.  85  35 

Allen,  Re,  1905,  2  Ch.  400  ;  74  L.  J.  Ch.  593  ;  93  L.  T.  597  ;  54  W.  R.  91  ;  21 

Times  L.  R.  662 739 

r.  Allen.  2  Dr.  &  War.  307  ;  1  Con.  &  Law.  427  ;  4  Ir.  Eq.  R.  472 596 

Allhusen  r.  Whittell,  L.  R.  4  Eq.  295  :  36  L.J.  Ch.  929  ;  16  L.  T.  695 744 

Allnutt,  Re,  22  Ch.  D.  275  ;  52  L.  J.  Ch.  299  ;  4S  L.  T.  1.55  ;  31  W.  R.  469 366 

Alsbury,  Re,  45  Ch.  D.  237  ;  60  L.  J.  Ch.  29  ;   63  L.  T.  576  ;   39  W.  R.   136  ;  2 

Meg.  346 375,  845 


XXX  TABLE    OF    CASES. 

PAGE 

Ames  V.  Cadogan,  12  Ch.  D.  868  ;  48  L.  J.  Ch.  762  ;  41  L.  T.  211  ;  27  W.  R.  905...  813 

Arafield  v.  White,  Ey.  &  Mo.  246 13 

Anderson  i:  Andersoii,  L.  E.  13  Eq.  381  ;  41   L.  J.  Ch.  247;  26  L.  T.  12  ;  20 

W.  E.  313 705 

Andrew  r.  Bridgman,  liK)8,   1  K.  B.  5116  ;   77  L.  J.  K.  B.  272  ;  98  L.  T.  656  ; 

52  Sol.  J.  f48 24,  25 

Andrews  r.  Partington,  3  Bro.  C.  C.  401  ;  29  E.  E.  610    722 

Angerstein,  iiV,  1895,  2  Ch.  883  :   65  L.  J.  Ch.  57  ;  73  L.  T.  500  ;  44  VV.  E.  152  504 

r.  Martin,  Turn.  &  E.  232  :  37   E.  E.  1087  ;  2  L.  J.  (0.  8.)  Ch.  88  743 

Anson's  Settlement,  lie.  1907,  2  Ch.  424  ;  76  L.  J.  Ch.  641  ;  97  L.T.  472 348 

Anstis,  Ec,  31  Ch.  D.  .596  ;  54  L.  T.  742  ;  34  W.  E.   483 367 

Anworth  r.  Johnson,  5  Car.  &  P.  239 16 

Aplin  v.  Stone.  1901,  1  Ch.  543  :   73  L.  J.  Ch.  456  ;  90  L.  T.  284 705 

Appleby,  i.V,  1903,  1  Ch.  565  ;  72  L.  J.  Ch.  332  ;   88  L.  T.  219  ;  51  W.  E.  455  733 

Appleton,  iiV,  29  Ch.  D.  893  ;  5  1  L.  J.  Ch.  954  ;  52  L.  T.  906  ;  49  J.  P.  708...  785 

Apted,  III  1)..  1899.  P.  272  ;  ii%  L.  J.  P.  123  :  81  L.  T.  4.59 896 

Archbold  r.  Scullv,  9  H.  L.  Cas.  360  ;  11  E.  E.  769  ;  7  Jur.  (N.  S.)  1169  ;  5  L.  T. 

160 '.. 10 

Archer  r.  Kelly,  1  Dr.  &  Sm.  300  :  62  E.  It.  894  ;  29  L.  J.  Ch.  911  ;  6  Jur.  (N.  S.) 

814;  8  W.  E.  684 365 

Arden  v.  Pullen,  10  M.  &  W.  321  ;  11  L.  J.  Ex.  359 17 

Ardern,  In  h..  1898,  P.  147  ;  67  L.  J.  P.  70  ;  78  L.  T.  51^6  898 

Armitage,  He,  1893,  3  Ch.  337  ;  63  L.  J.  Ch.  110  ;  7  E.  290  ;  69  L.  T.  619  ;  9 

Times  L.  R.  630 375,  845 

Arnold  v.  Woodhams,  L.  E.  16  Eq.  29  ;  42  L.  J.  Ch.  578  ;  28  L.  T.  351  ;  21  W. 

E.  694 283 

Arthur,  Inh.,  L.  E.  2  P.  273  ;  25  L.  T.  274  ;  19  W.  E.  1016 704 

i:  Arthur,  11  Ir.  Eq.  Eep.  511 279 

Ashby,  Ee,  1892,  1  Q.  B.  872  ;  66  L.  T.  353  ;  40  W.  E.  430  ;  9  Morrcll,  77.. ..352,  354 
Ashby's  Cobham  Brewery,  E.v  parte,  1906,  2  K.  B.  754  ;  75  L.  J.  K.  B.  983  ; 

95  L.  T.  260  ;  70  J.  P.  372  ;  22  Times  L.  E.  725 101 

Asher  v.  Whitlock,  L.  E.  1  Q.  B.  1  ;  35  L.  J.Q.  B.  17  ;  11  Jur.  (N.  S.)  925  ;  13 

L.  T.  2.54  ;  14  W.  E.  26 702 

Ashforth,  lie,  1905,  1  Ch.  535  ;  74  L.  J.  Ch.  361  ;  92  L.  T.  534  ;  53  W.  E.  328  ; 

21  Times  L.  R.  329 732 

Ashton  v.  McDougall,  5  Beav.  56  ;  49  E.  E.  497  :  11  L.  J.  Ch.  344  ;  6  Jur.  447  280 

Askham  r.  Barker,  17  Beav.  37  ;  51  E.  E.  945  ;  22  L.  J.  Ch.  769  ;   1  W.  E.  279  446 
Aspden  r.  Seddon,  L.  E.  10  Ch.  394  ;  44  L.  J.  Ch.  359  ;  32  L.  T.  415  ;  23  W.  E. 

580 166 

Astley  V.  Micklethwait,  15  Ch.  D.  59  :  49  L.  J.  Ch.  672  ;  43  L.  T.  58  ;  28  W.  R.  811  723 

Aston  V.  Aston,  1  Ves.  Sen.  264  ;  27  E.  E.  1021 301,  302 

Atkins  v.  Hiccocks,  1  Atk.  500  ;    26   E.  E.  316  ;  cited  1  Ves.  Sen.  5,  44  ; 

27  E.  H.  854,  880  :  2  Yes.  Sen.  201  ;  28  E.  E.  130    720 

r.  Hutton,  8  L.  CI.  E.  513  :  74  J.  P.  329 85 

Atkinson,  Be,  31  Ch.  D.  577  ;  55  L.  J.  Ch.  49  ;  54  L.  T.  403  ;  34  W.  E.  445 915 

Re,  1908,  2  Ch.  307  ;  77  L.  J.  Ch.  766  ;  99  L.  T.  174  ;    see  52  Sol.  J. 

754 751 

Attenborough  r.  Attenborough,  1  K.  &  J.  296  ;  69  E.  E.  470 355 

Att.-Gen.  v.  Alford,  4  De  G.  M.  &  G.  843  ;  43  E.  E.  737  ;  1  Jur.  (N.  S.)  361  ;  3 

W.  E.  200 261 

v.  Beech,  1899,  A.  C.  53  ;  68  L.  J.  Q.  B.  130  ;  79  L.  T.  565  ;  47  W.  R. 

257  ;  63  J.  P.  116;  14  Times  L.  E.  380 453 

V.  Chester  (Bishop  of),  1  Bro.  C.  C.  444  :  28  E.  E.  1229  740 

. r.  Clarkson,  1900,  1  Q.  B.  156  ;  69  L.  J.  Q.  B.  81  ;  81  L.  T.  617 ;  48 

W.  E.  216 822 

,,,  Eyres,  1909,  1  K.  B.  723  ;  78  L.  J.  K.  B.  384  ;  100  L.  T.  396  ;  25 

TimesL.    E.   298  759,769 

_ r.  Fairley,  1897,  1  Q.  B.  698  :  66  L.  J.  Q.  B.  454  ;  76  L.  T.  52()  ;  45 

589  ;  13  Times  L.  E.  320  822 

v.  Fullerton,  2  Ves.  &  B.263;  35  E.  E.  319 59 

V.  Glossop,  1907,  1    K.  B.  163  ;  76  L.  J.  K.  B.  199  ;  95  L.  T.  823  ;  23 

Times  L.  E.  103  351 

r.  Hotham  (Lord),  3  Euss.  415  ;  38  E.  E.  631 58 


TABLE  OF  CASES.  XXXI 

Att.-Gen.  r.  Jacobs-Smith,  1895,  2  Q.  B.  341  ;  64  L.  J.  Q.  B.  005  ;  14  R.  531  • 

72  L.  T,  714  :  48  ^V.   R.  057  ;  59  J.  P.  468 321,  3r,6 

V.  Loi^^ford.  rJO'.l,  2  Jr.  R.  436 775 

r.  Malidn,  2  Ph.  64  ;  41  E.  R.  866  ;   16  L.  J.  Ch.  V.i ;  lU  Jur.  955 726 

r.  Marlborough  (Duke),  3  MacUl.  498  ;  56  E.  R.  588 302 

■ V.  Mathieson,  1907,2  Ch.  383  ;    76  L.  J.  Ch.  682  ;     97  L.   T.  450  :  23 

Times  L.  R.  754 976,  978 

'••  Nat.,  &c.  Hospital,  1904.  2  Ch.  252  ;  73  L.  J.  Ch.  677  ;  91  L.  T.  63  ; 

20  Times  L.  R.  592    974,1003 

'••  Richmond  (Duke),  1909,  A.  C.  466  ;  78  L.  J.  K.  B.  998 ;  101  L.  f. 

241  ;     25  Times  L.  R.   775  ;  53  Sol.  J.  713 763 

V.  Shadwel],  1910,  1  Ch.  92  ;  79  L.  J.  Ch.  113  ;   101    L.  T.    630  ;  26 

TimesL.  R.  82;  54  Sol.  J.  180 222,970,999 

V.  Shield,  3  H.  &  N.  834  ;  28  L.  J.  Ex.  49 470 

r.  Stranse,  1898,  2  Q.  B.  39  ;  67   L.  J.  Q.    B.  629  ;  78  L.  T.  516  ;  46 

W.  R.  663  ;  14  Times  L.  R.  419 7(j6 

'■•  Wade,  1910,  1  K.  B.  703  :  79  L.  J.  K.  B.  569  ;  102  L.  T.  494    ...     773 

Austen  r.  Collins.  1886,  W.  X.  iH  ;  .54  L.  T.  903  ;  30  Sob  J.  450  479 

Austin  r.  Newham,  1906,  2  K.  B.  167  ;  75  L.  J.  K.  B.  563  ;  95  L.  T.  490 4 

Australian  Joint  Stock  Bank  r.  Bailey.  1899,  A.  C.  39()  ;  68  L.  J.  P.  C  95...  1153 
Averill,  lie,  1898,  1  Ch.  523  ;  67  L.  J.  Ch.  233  ;  78  L.  T.  320  ;  46  W.  R.  460  ...    723, 

731 

Bacox,  lit',  1907,  1  Ch.  475  ;  76  L.  J.  Ch.  213  ;  96  L.  T.  690    280 

Badger,  He,  1905,  1  Ch.  568  ;  74  L.  J.  Ch.  327  ;  92  L.  T.  230    971 

Badische,  kc.  Fabrik  r.  Hickson,  1906,  A.  C.  419  ;  75  L.  J.  Ch.  621  ;  95  L.  T. 

68  ;  22  Times  L.  R.641 1135 

r.  Isler,  1906,  1  Ch.   605;  2  Ch.  443  ;  75  L.  J.  Ch.  4li, 

749  ;  94  L.  T.  367  ;  95  ih.  273  ;  22  Times  L.  R.  326, 

710;  23  Rep.  Pat.  Cas.  173,  633  1135 

r.  Thomson,  21  Rep.  Pat.  Cas.  473 1116 

Baggett  r.  Meux,  1  Ph.  627  ;  41  E.  R.  771  :  15  L.  J.  Ch.  262  ;  10  Jur.  213  ■ 

7  L.  T.  (0.  S.)  41 277 

Bagot,  lie,  1893,  3  Ch.  359  ;  62  L.  J.  Ch.  1006  ;  09  L.  T.  399  729 

He,  1894,  1  Ch.  177  ;  63  L.  J.  Ch.  515  ;  8  R.  41  ;  70  L.  T.  229  •  42 

W.  R.  170  296.380 

Bagot,  i:c.  Tyre  Co.  r.  Clipper,  kc.  Tyre  Co.,  1902,  1  Ch.  146  ;  71  L.  J.  Ch.  158  ; 

85  L.  T.  ()52  ;  50  W.  R.  177  ;  9  Mauson,  56  ;  19  Rep.  Pat.  Cas.  69  1111 

Bagshaw  v.  Spencer,  1  Yes.  Sen.   142  ;  27  E.  R.   944  ;  2  Atk.  246,  577  •  26 

E.  R.  552,  741 714 

Bahin  v.  Hughes,  31  Ch.  D.  390  ;  55  L.  J.  Ch.  472  ;  54   L.   T.   188  ;  34  W,  R. 

311 252 

Bainbrigge  i:  Browne,  18  Ch.  D.  188  ;  50  L.  J.  Ch.  522  ;  44  L.  T.   705  :'  29 

W.  R.  782 326 

Baker,  He,  1904,  1  Ch.  157  ;  73  L.  J.  Ch.  172  ;  89  L.  T.  742 ;  52  W.  R.  213'".".'  820 

V.  Sebright,  13  Ch.  D.  179 ;  49  L.  J.  Ch.  65  ;  41   L.  T.  614  ;  28  W.  R. 

177 302 

V.  White,   L.  R.  20  E(i.  166  ;    44   L.  J.  Ch.  651  ;    33  L.  T.  347  ;  23 

W.  R.  670 715 

Balcomhe  r.  Balcombe,  1908,  P.  176  ;  77  L.  J.  P.  81  ;  99  L.  T.  3()8 ...  697 

Balls,  He,  1909,  1  Ch.  791  ;  78  L.  J.  Ch.  341  ;  100  L.  T.  780 751 

Bangor  (Bishop  of)  r.  Parry,  1891,  2  Q.  B.  277  ;   60  L.  J.  Q.  B.   646  ;  65  L.  T. 

379;  39  W.  H.  541  1)74 

Bankes,  He,  1902,  2  Ch.  333  ;  71  L.  J.  Ch.  708  ;  87  L.  T.  432  ;  50  W.  R.  663!.'!  277, 

359,  365,  367 

He,  101  L.  T.  778  401 

r.  Small,  36  Ch.  D.  71(i ;  56  L.  J.  Ch.  832  ;  57  L.  T.  292  :  35  W.  R.  765..!  593 

Banks  r.  Gibson,  34   Beav.  566;  55  E.  R.  753;  34  L.  J.   Cii.  591;    11    Jur. 

(N.  S.)680;  6N.  R.  373;  13  W.  R.  1012  1032,1063 

Bannermaii's  Estate,  He,  21  Ch.  D.  105  ;  51  L.  J.  Ch.  449 470 

Barber,  He,  31  Ch.  D.  665  ;  55  L.  J.  Ch.  373  ;  54  L.  T.  375  ;  34  W.  R.  395 852 

He,  34  Ch.  D.  77  ;  56  L.  J.  Ch.  216  :  55  L.  T.  882  :  35  W.  R.  326  266 

Barff  V.  Prob3n,  04  L.  J.  Q.  B.  557  ;  73  L.  T.  118 46 


XXXll  TABLE    OF    CASES. 


PAGE 

Barins;,  He,  18'.»8,  1  Ch.  f.l  ;  (52  L.  J.  Ch.  50  ;  07  L.  T.  7()2  ;  41  W.  K.  87  :  'J 

Times  L.  R.  7  500 

Barker,  Bo,  1  Ch.D.  4:5 ;  45  L.  J.  Ch.  52  ;  24  W.  U.  2(;i 623 

i,V,  92  L.  T.  831  829 

. Itc.  25  Times  L.  R.  753    740,804 

.    r.  Barker,  2  Sim.  249  ;  57  E.  R.  782 272 

, r.  Greenwood.  4  M.  .t  W.  421  :  8  L.  J.  Ex.  5 713 

Barlow  v.  Teal.  15  Q.  B.  D.  501  ;  54  L.  J.  Q.  B.  5(J4  ;  54  L.  T.  63  ;  34  \\ .  II. 

54  ;  50  J.  P.  100    37,  134 

Barnes,  lie,  1883.  W.  N.  131 836 

r.  Youngs,  1898,  1  Ch.  414  ;  67  L.  J.  Ch.  263  ;  46  W.  R.  332  1029 

Barret  r.  Barret,  3  Atk.  203  :  2()  E.  R.  918  ;  8  Yin.  Abr.  87  pi.  12  921 

Barretto  r.  Youns,  1900,  2  Ch.  339  ;  69  L.  J.  Ch.  605  ;  83  L.  T.  154    705 

Barrett's  Trust,  He.  26  Times  L.  R.  330 987 

Barrington  r.  Liddell.  2  De  G.  M.  &  G.  480  ;  42  E.  R.  958  ;  22  L.  J.  Ch.  1  ;  17 

Jur.  241 735 

Barrow  r.  Isaaes,  1891,  1   Q.   B.  417  ;  60   L.  J.  Q.  B.  179  :  (14   L.  T.  m\  ;  39 

W.R.  338  ;  55  J.  P.  517  :  7  Times  L.  R.  175 24.92 

Bariy,  Be,  1906,  2  Ch.  358  ;  75  L.  J.  Ch.  676  ;  95  L.  T.  165  ;  54  W.  R.  621    ...     696 

r.  Barry,  1901,  P.  87  ;  70  L.  J.  P.  17  ;  84  L.  T.  33  ;  49  W.  R.  370 698 

Barter,  Kc  jj/n-fr,  26  Ch.  D.  510  ;  53  L.  J.  Ch.  802  ;  57   L.  T.    811  ;  32  \V.  R. 

809 1198 

Bartholomew.  Be,  1  Mac.  &  G.  354  ;  41    E.  R.  1302  ;  1  Hall  &  Tw.  565  ;  47 

E   R   1534;  19  L.  J.  Ch.  237  ;  14  Jur.  181    719 

Baskerville,  Be,  1910,  2  Ch.  329  :  79  I..  J.  Ch.  687  ;  26  Times  L.  R.  584   157 

Bassett  r.  Basseft,  3  Atk.  203  ;  26  E.  R.  918  ;  8  Yin.  Abr.  8,  pi.  12 921 

Bassil  r.  Lister,  9  Hare,  177  ;  68  E.  H.  464  ;  20  L.  J.  Ch.  641  ;  15  Jur.  964  ;  17 

L.T.(0.  S.)  263  371.  736 

Bastable.  Br,  19ol,  2  K.  B.  518  ;  70  L.  J.  K.  B.  784  ;  84  L.  T.  825  ;   49  W.  R. 

561  ;  8  Manson,  239 40 

Bate  r.  Hooper,  5  De  G.  M.  &  G.  338  ;  43  E.  U.  901  ;  3  W.  R.  639  743 

Bateman  (Lady)  ■*'.  Faber,  1898,  1  Ch.  144:  67  L.  J.  Ch.  130  ;  77  L.  T.   576  ; 

46  W.  R.  215  ;  14  Times  L.  R.  81 275 

r.  Hotchldn,  10   Beav.  426  :  50   E.   R.  646  ;   16   L.  J.   Ch.   514  ;  11 

Jur.  809 736 

. r.  Ross.  1  Dow.  235  ;  3  E.  R.  684    694 

Bates  Br  1907,  1  Ch.  22  ;  76  L.  J.  Ch.  29 ;  95  L.  T.  753  ;  23  Times  L.  R.  15     8U 

'  r.  ])onaklson,  189(5,  2  Q.  B.  241  ;  65  L.  J.  Q.  B.  578  ;  74  L.  T.  751  ;  44 

W.  R.  65!t ;  (iO  J.  P.  596  :  12  Times  L.  R.  485  24 

r  Kesterton,  1896, 1  Ch.  159  ;  65  L.  J.  Ch.  108  ;   73  L.  T.  656  ;  44  W.  R. 

150  277,899 

Bath  /■.  Bowles,  98  L.  T.  801 33 

Batstone  r.  Salter,  L.  R.  10  Ch.  431  :  44  L.  J.  Ch.  760  ;  33  L.  T.  4  ;  23  W.  R. 

816 -'37 

Batten,  Be,  22  Q.  B.  D.  685  ;  58  L.  J.  C^.  B.  333  ;  37  W.  R.  499  ;  6  Morrell,  110  ; 

5  Times  L.  R.  423 1159 

Baumgarten,  Be,  82  L.  T.  711 816 

Baylis  r.  Jiggens,  1898,  2  Q.  B.  315  ;  67  L.  J.  Q.  B.  793  ;  79  L.  T.  78  ;  14  Times 

L.  R.  493 1-1 

Baynes  v.  Llovd,  1895,  2  Q.  B.  610  ;  64  L.  J.  Q.  P..  787  :  14  R.  678  ;  73  L.  T. 

2.50-  44  W.  R.  328  ;  59  J.  P.  710 26.27,67 

Beale.  Be.  1905.  1  Ch.  256 ;  74  L.  J.  Ch.  67  ;  92  L.  T.  268 ;  53  W.  R.  216  ;  21 

Times  L.  R.  101 355 

Beard  r.  Wcstcott,  5  B.  &  Aid.  801  ;  KXJ  E.  R.  1383  ;  5  Taunt.  394  ;  Turn.  &  R. 

25  ;  37  E.  R.  1002 516 

Beardraan  r.  Wilson,  L.  R.    4   C.  P.  57  ;  3S   L.  J.  C.  P.  91  ;   19  L.  T.  282  ;   17 

W.  R.  54 1 

Beauclerk  v.  Ashbunili:im,  8  Beav.  322  ;  50  E.  R.  126  ;  14  L.J.  Ch.  241  ;  9  Jur. 

146  ;  4  L.  T.  (0.  S.)  431 247 

Beaumont,  Be.  103  L.  T.  124 820 

r.  Kaye,  1904,  1  K.  P.  292  ;   73   L.  J.  K.  B.  213  :   90  L.  T.  51  ;  52 

W.  R.  241  ;  20  Times  L.  R.  183 286 

Beckett,  Be.  93  L.  T.  746  ;  22  Times  L.  R.  84 488 

Bective  (tlarl)  r.  Hodgson,     ^ee  Hodgson  r.  Earl  Bective. 


TABLE    OF    CASES.  XXXlll 

PAGE 

Beddington  v.  Baumaim.  1003,  A.  C.  13  ;   72  L.  J.  Ch.   loo;   87  L.  T.  658  ;   51 

W.  R.  883  ;  19  Times  L.  R.  58 7(I8 

Beddoe,  lie.  1893,  1  Ch.  547  ;  02  L.  J.  Ch.  233  ;  2  R,  223  ;  68  L.  T.  595  :  41 

W.  R.  177 264.  511 

Bediiigfeld  and  Herring,  lie.  1893,  2  Ch.  332  ;  02  L.  J.  Ch.  430  ;  3  R.  483 ;  68  L.  T.  ' 

034  ;  41  W.  H.  413  ;  9  Times  L.  R.  354 358 

Beech  i:  Keep.  18  Beav.  285  ;  52  E.  R.  113  :  23  L.  J.  Ch.  539  ;   18  Jur.  971  ;  2 

W.  R.  310 .323 

V.  St.  Vincent  (Earl).  3  De  Li.  &  Sm.  678  ;  64  E.  R.  658  ;   19  L.  J.   Ch. 

130  ;  3  Jm'.  (N.  S.)  70  ;  5  \V.  R.  709 925 

Belfour  r.  Weston.  1  Term  Rep.  310  ;  99  E.  R.  1112  19 

Bell  V.  Holtby,  L.  R.   15   Eq.  178  ;   42  L.  J.   Ch.  266  ;  28  L.  T.  9  ;    21  W.  K. 

321 592 

Bellamy,  Be.  25  Ch.  I).  620  :  53  L.  J  Ch.  174  ;  49  L.  T.  708  ;  32  W.  R.  358 273 

Bellinger,  Be,  1898,  2  Ch.  534  ;  67  L.  J.  Ch.  580  ;  79  L.  T.  54 242,  376,381.  847 

Bence  r.  Gilpin,  L.  R.  3  Ex.  76  ;  37  L.  J.  Ex.  36  ;  17  L.  T.  055  ;  16  W.  R.  705  1098 

Bendyshe.  Re.  26  L.  J.  Ch.  814  ;  3  Jm-.  (N.  S.)  727  ;  5  W.  R.  816 260 

Benett,  Be,  1906,  1  Ch.  21(; ;  75  L.  J.  Ch.  122  ;  94  L.  T.  72  ;  54  W.  R.  237 257 

Bent's  Brewery  Co.  r.  Dykes.  100  L.  T.  476  ;  73  J.  P.  227  ;  25  Times  L.  R.  347  : 

53  Sol.  J.  302  ;  1909  W.  N.  51 lUO 

Bentham.  Be.  94  L.  T.  307 742 

Beresford  v.  Archbishop  of  Armagh.  13  Sim.  043  ;   00  E.  R.  25u  ;   13  L.  J.  Ch. 

235  ;  8  Jur.  202 279 

Berkhamstead.  &c.  School.  Be.  190S.  2  Ch.  25  :  77  L.  J.  Ch.  571  ;  99  L.  T.  147  ; 

72  J.  V.  273  ;  0  L.  G.  R.  791  ;  24  Times  L.  R.  514 977 

Bernard  i:  MinshuU,  Johns.  270  ;  70  E.  R.  427  ;  28  L.  J.  Ch.  649  ;  5  Jur.rX.  S.) 

»3i ;;.  729 

Eerners,  Be,  1892,  W.  N.  171  ;  07  L.  T.  849  ;  3  R.  1.53  :  41  W.  R.  188 938 

Berry  r.  Gaukroger.  1903.  2  Ch.  11(3  ;  72  L.  J.  Ch.  435  ;  88  L.  T.  521  ;  51  W.  R. 

449 817 

Besant,  Be.  11  Ch.  D.  508  ;  48  L.  J.  Ch.  497  ;    4(tL.  T.  409  ;  27  W.  R.  741 098 

r.  Wood,  12  Ch.  U.  605  ;  48  L.  J.  Ch.  497  ;  40  L.  T.  445 694 

Bethlehem  and  Bridewell  Hospitals  Be.  30  Ch.  D.  541  ;  54  L.  J.  Ch.  1143  ;  53  L  T. 

558  ;  34  W.  R.  148 314 

Bethual  Green  Poor  Lands,  Be,  1891.  3  Ch.  400  ;  60  L.  J.  Ch.  742  ;  40  W.  R.  151  975 

Bethune  r.  Kennedy,  1  Myl.  &  Cr.  114  ;  40  E.  R.  320 742 

Betton's  Charity,  Be.  1908,  1  Ch.  205  ;  77  L.  J.  Ch.  193  ;   98  L.  T.  35  ;  72  J.  P 

105  ;  6  L.  G.R.  638  ;  24  Times  L.  R.  143 977 

Betts,  Be,  41  Sol.  J.  209  ;  affirmed  on  appeal,  unreported    0'-'3 

.  Be.  1907,  2  Ch.  149  :  76  L.  J.  Ch.  463  ;  96  L.  T.  875 7.-,S 

r.  Pickfords,  1900,  2  Ch.  87  :  75  L.  J.  Ch.  483  ;  94  L.  T.  303  :  54  W.  R. 

470  ;  22  Times  L.  R.  315 7G 

Bevan  v.  Webb,  1901,  2  Ch.  59  ;    70  L.  J.   Ch.  530  ;   84  L.  T.  009  ;   49  W.  R. 

548  ;  17  Times  L.  R.  440 1028.  1049.  1091 

■ '■• ,  1905,  1  Ch.  620  ;  74  L.  J.  Ch.  300  ;  93  L.  T.  298  ;  53  W.  R.  651  265 

Beverly,  B",  1901,  1  Ch.  081  ;  70  L.  J.  Ch.  295  ;  84  L.  T.  296  ;  49  W.  R.  343  849, 

900,  902 

Bewick  r.  Whitfield,  3  P.  Wms.  267  :  24  E.  R.  1058 300 

Bewley  r.  Atkinson,  13  Ch.  D.  283  ;  49  L.  J.  Ch.  153  ;  411..  T.  603  :   28  W.  R. 

<^-^8 1195.  1190 

Biffin  V.  Bignell,  7  H.  &  N.  877  ;  31  L.  J.  Ex.  189  ;  8  Jur.  (X^.  S.)  647  :  (!  L  T 

248  ;  10  W.  R.  322 ]  285 

Bindley  r.  Mulloney,  L.  R.  7  Eq.  343  ;  20  L.  T.  2('>3  ;  17  W.  It.  5lo. 695 

Birchall,  Be,  40  Ch.  D.  430  ;  Of)  L.  T.  309  ;  37  W.  R.  387 256 

Bird  r.  Higginson,  6  Ad.  &  El.  824  ;  0  L.  J.  Ex.  282 209 

Birley  r.  Birley,  25  Beav.  299  ;  53  E.  R.  051  ;  27  L.  J.  Ch.  509  ;  i'.hir  (X   S  ~) 

315  ;  0  \V.   R.  40O  .'.."..'....'.  445 

Birmingham  Breweries  /■.  .Jameson,    1898.  W.   X.  15  :  67  L    J    Ch   403-78 

L-  T.  512 : ' 103 

Excelsior,  &c.  Socy.  /•.  Lane  (or  Ha v wood),  1904  .1  K.  B.  35  ;  73 

L.  J.  K.  B.  28  ;  89  L.   T.  650  ;  52  W.  R.  84";  20  Times  L.  R.  47 "87 

Bishop,  E.C parte,  L.  R.  8  Ch.  718  ;  42  L.  J.  Bk.  107  ;  28  L.  T.  862  ;  21  \V   1! 

716 :...;  H23 

r. — VOL.  II.  /• 


XXXIV  TABLE    OF    CASES. 

PAGE 

r.ishoi)   /'.  r.ishop,  IS07,  r.  138  ;  fir.  L.  J.  p.  C!)  :  7G  L.  T.  409  ;  ir>  W.  R.  r.G7  ; 

13  Times  L.  K.  366  698 

r.  Howard,  2  B.  &  C.  100  ;  107  E,  R.  320  ;  3  Dow.  &  Ry.  293  ;  1  L,  J. 

(0.  S.)  K.  B.  213    3 

Biss,  Be,  1903,  2  Ch.  40  ;  72  L.  J.  Cli.  473  ;  88  L,  T.  403  ;  51  W.  R.  504 265 

Blackett,  Rvjjarte,  1  Manson,  54  ;  70  L.  T.  381  ;  10  R.  138    23 

Blaiberg  and  Abrahams,  lie,  1899,  2  Ch.  340  ;  68  L.  J.  Ch,  578  ;  81  L.  T.  75  ; 

47  W.  R.  634    637 

Blake,  Ee,  1887,  W.  N.  173  :  22  L.  J.  Notes,  125 623 

V.  Blake,  1  Cox,  266  ;  29  E.  R.  1160    596 

V. ,  15  Ch.  D.  481  ;  49  L.  J.  Ch.  393  ;  42  L.  T.  724 ;  28  W.  R.  647  70S 

Blakesley  v.  Whieldon,  1  Hare,  176  ;  66  E.  R.  996  ;  11  L.  J.  Ch.  164  ;  6  Jur. 

54 12 

Bland's  Settlement,  i.V,  1905,  1  Ch.  4  ;  74  L.  J.  Ch.  28  ;  91  L.  T.  681  365 

Blease  i:  Burgh,  2  Beav.  221  ;  48  E.  R.  1164  ;  9  L.  J.  Ch.  226 7I'.> 

Blew,  Bfi,   1906,  1  Ch.  624  ;  75  L.  J.  Ch.  373  ;  95  L.  T.  382  ;  54  W.  R.  481  830 
Blewitt,  In  h.,  5  P.  D.  116  ;  49  L.  J.  P.  31  ;  42  L.  T.  329  ;  28  W.  R.  520  ;  44 

J.P.  768  852 

,  Be,   6  De  G.   M.  &  G.  187  ;  43  E.  R.  1203  ;  25  L.  J.  Ch.  393  ;  2 

Jur.  (N.  S.)  217  ;  4  W.  R.  195  592 

Blisset  r.  Daniel,  10  Hare,  493 ;  68  E.  R.  1022  ;  1   Eq.  R.  484  ;  18  Jur.  122  ; 

1  W.  R.  529 1029 

Blockley  v.  Blockley,  29  Ch.  D.  250  ;  54  L.  J.  Ch.  722  ;  33  W.  K.  777  756 

Blood  V.  Blood,  1902,  P.  190  ;  71  L.  J.  P.  97  ;  86  L.  T.  641  ;  50  VV.  R.  547  ...  288 

Blundell,  Ee,  1901,  2  Ch.  221  ;  70  L.  J.  Ch.  522  :  84  L.  T.  706 276 

Blyth  r.  Dennett,  13  C.  B.  178  ;  22  L.  J.  C.  P.  79  37 

Boddlngton,  Be,  22  Ch.  D.  597  ;  25  ib.  685  ;  52  L.  J.  Ch.  239  ;  53  ib.  475  ;  48 

L.  T.  110;  50/7>.  761;  31  W.  R.  449  ;  32  ;//.  448 818 

Boileau  r.  Heath,  1898,  2  Ch.  301 ;  67  L.  J.  Ch.  529  ;  78  L.  T.  622  ;  .46  W.  R. 

602 172 

Boles  and  British,  &c.  Co.,  Be,  1902,  1  Ch.  244  ;  71  L.  J.  Ch.  130 ;  85  L.  T. 

607  ;  50  W.  R.  185 245 

Bolitho  r.  Gidley,  1905,  A.  C.  98  ;  74  L.  J.  K.  B.  430  ;  92  L.  T.  369  ;  53  W.  R. 

498 278,283 

Bolton,  Be,  31  Ch.  D.  542  ;  55  L.  J.  Ch.  398  ;  54  L.  T.  396  ;  34  W.  R.  325  ; 

50  J.  P.  532  725 

Estates  Acts,  Be,  1903,  2  Ch.  461  ;  72  L.  J.  Ch.  605  ;  88  L.  T.  851  ; 

52  W.  R.  87     302 

Bond  r.  Walford,  32  Ch.  D.  238  ;  55  L.  J.  Ch.  667  ;  54  W.  R.    672     336 

Bonnin  v.  Neame,  1910,  1  Ch.  732  ;  79  L.  J.  Ch.  388  ;  102  L.  T.  708 1057 

Booth  r.  Alcock,  L.  R.  8  Ch.  663  ;  42  L.  J.   Ch.   557  ;  29  L.  T.  231  ;  21  W.  R. 

743      27 

t\  Booth,  4  Ves.  399  ;  31  E.  R.  203  719,  720 

Boothby  r.  Vernon,  9  Mod.  147  ;  88  E.  R.  368  ;  2  Eq.  Cas.  Ab.  727.  pi.  3  ;  22 

E.  R.  612 271 

Bostock  r.  Floyer,  L.  R.  1  Eq.  26  ;  35  L.  J.  Ch.  23  ;  11  Jur.  (N.  S.)  962  ;  13 

L.  T.  489  ;  14  AV.  R.  120  249 

Bothamley  v.  Sherson,  L.  R.  20  Eq.  304  ;  44  L.  J.  Ch.  589  ;  33  L.  T.  150  ;  23 

W.  R.  848  717,  788 

Bouch  V.  Sproule,  12  App.  Cas.  385  ;  56  L.  J.  Ch.   1037  ;  57  L.  T.  345  ;  36 

W.  R.  193  375,  845 

Boult's  Patent.  Be,  26  Rep.  Pat.  Cas.  383 1116 

Bourn  and  Tant  r.  Salmon,  &c.,  Ltd.,.  1907,  1  Ch.  616  ;  76  L.  J.  Ch.  374  ;  96 

L.   T.    629  ;  71  .J.  P.  329    13 

Bourne,  Be,  1906,  2  Ch.  427  ;  75  L.  J.  Ch.  779  ;  95  L.  T.  131  ;  54  W.  R.  559...  1030 

r.  Buckton,  2  Sim.  (N.  S.)  91  ;  61  E.  R,  275  ;  21  L.  J.  Ch.  193 735 

Bowden,  Be,  45  Ch.  D.  444  ;  ,59  L.  J.  Ch.  815  ;  39  W.  E.  219  253 

r.  Bowden,  17  Sim.  65  ;  60  E.  R.  1052  742 

,  &:c.  Co.  r.  Herl)ert  Smith  &  Co.,  1904,  2  Ch.  86,  122  ;  73  L.  J.   Ch. 

522,  776  ;  52  W.  R.  630  ;  21  Rep.  Pat.  Cas.  438  1108,  1109 

Bowen,  Be,  1893,  2  Ch.  491  ;  62  L.  J.  Ch.  681  ;  3  R.  529;  61  L.  T.  789  ;  41 

W.  R.  535  740 

r.  Anderson,  1894,  1  Q.  B.  164  ;  10  R.  47  ;  42  W.  R.  236  ;  58  J.  P.  213  37 


TABLE    OF    CASES.  XXXV 


Bower  i\  Hodges,  13  C.  B.  765  ;  1  Com.  L.  R.  807  ;  22  L.  J.  C.  P.  194  ;  17  Jm-.  ^^^^ 

1057   YO  HIS   1199    tTo-i 

Bovvlby,   Be,  1904,  2  Ch.  685;  73  L.  J.  Ch.  810;  91  L.  T.  573;  53  W    r' 

270      '  ■      r--,'Q       r.(.. 

Bowles,  i??,  1905,  1  Ch.  371  ;  74  L.  J.  Ch."338792  l!'t."556 s-vV  7'«'  S9ft 

r.  Baker,  1910,  W.  N.  110 ;  26  Times  L.  R.  243  '        '  on 

Bown,  Be,  27  Ch.  D.  411  ;  53  L.  J.  Ch.  881  ;  50  L.  T.  796  ;  .33  w'r"  58"  977   sv^ 
Bowser  r.  Colby,  1  Hare,  109  ;  66  E.  R.  969  ;  11  L.  .J.  Ch.  132  ■  5  Ju'r  1106  '    3f> 

Boxer,  lie,  1910,  2  Ch.  69  ;  79  L.  J  Ch.  492  77a 

Boyce  r.  Edbrooke,  1903,  1  Ch.  886;  72  L.  J.  cii.  547';"88"l  "t"'344""Vi" 

W.  R.  424 '  ^-  "**  '  •^'^ 

Boyd,  Be,  1897,  2  Ch.  232  ;  66  L.  J.  Ch.  6i4  ;  77'l.  T.'flJV'i'.i'w  R 'eVs jn 

r.  Boyd,  L.  R.  4  Eq.  305  ;  36  L.  J.  Ch.  877  ;  IG  L.  T.  600  •  15  w"r 


42 

712 
358 


Boyes,  Be,  26  Ch.  D.  .531  :  53  LV'j.'chV"654  r5(yL."Tr58i\"3-^'Vr' pr63^^  790 
r.  Cook,  14  Ch.  D.  53  ;  49  L.  J.  Ch.  350  :  42  L.  T.  556  :  28  W.  j{. 

Brabazon's  Estate,  Be,  1909,  1  Ir.  Rep, "209 ""..'." ''''^'  .l!,? 

Bracken's  S.  E.,  Be,  1903,  1  Ch.  265  ;  72  L.  J.  Ch\"'lol '"sf"  l''t"  74V' ""•■'i     '^ 
W.R.411 .  '         1^.   -1.   /4o,  ..1 

Bradley  r.  Bradley,  7  P.  D.  237  ;  51  L.  J.  P.  87  ;' 47  L."T.'3.55'-'3TVf' Raoi)'     «<»<■ 
Bradshaw,  Be.  1902,  1  Ch.  436  ;  71  L.J.  Ch.  230;  86  L.  T  253  fs< 

Bramley  r.  Chesterton.  2  C.  B.  (N.  S.)  592  ;  27  L.  J.  C.  P   '>3  •  3"'TnV-'Vv"^' '^ 

1144  ;  5  W.  R.  690 "  '^  -^ 

Braybroke  r.  Inskip,  8  Ves.  417  ;  32  E.  R.  416 

Breed's  Will,  Be,  1  Ch.  D.  226;  45  L.  J.  Ch.  191  :  24  w"r"->00 

Bremer's  Patent,  Be,  26  Rep.  Pat.  Cas.  449  :    1909,  2  Ch    •?17  •  "78  T, "  t"  Pli" 

550  ;  101  L.  T.  21  ;  25  Times  L.  K.  610 '  ni« 

Breton's  Estate,  Be,  17  Ch.  D.  416  ;  50  L.  J.  Ch.  369  ;  44  L.  T."337 ";' 29  W.r" 

Brewer  r  Rhymney  Iron  Ca,'i9i6,'rciu'"766";"79  lV  J.^Ch.'s'irj' 102  L^f '^^^^^^     U\\ 
Brewer  s  Settlement  Trusts,  Be,  1896,  2  Ch.  503  ;    65  L.  J  Ch   8'>1  •    7>.  T    T 

I77;45W.  R.  8  '    '•'  ^^-  ^- 

Brewster,  Be,  1908,  2  Ch.  365  :  77  L.  J.  Ch.  605 ^l,, 

Brice  r.  Stokes,  11  Ves.  319  ;    32  E.  R.  1111  ;    2  Wh.  i:'  T.  L'c'rVth'ed'Vri-V^"     9- 
Bridge  V.  Abbott,  3  Bro.  C.  C.  224 ;  29  E.  R.  502  *■  -*  ^-^'^-^^i 

Bridger,  Be,  1894,  1  Ch.  297  ;    63  L.  J.  Ch.  186  ;    7  R  "78'- '  70  l"  T"2f)4"-''t9 

VV  R.  179  ;  10  Times  L.  R.  1.53   '  ^^  ^"^  '  ^^     ..,„ 

Brier, Be. 26j:ni. D^238 ;  51 L. T.  133 ;  33 w. R. 20 !■■■""■;;;;;;;;;;:;;;;:; 3g7 


Briggs,  Be,  1906,  2  K.  B.  209  ;  75  L.  J.  K.  B.  591  ;  95'l  t' 61 1097 

'■•  C'liamberlaiii,ll  Hare,  69  :  68E.R.  1191  ;  23  L  J  Ch  tisV.'Vs  T,V,."'rV-  ot. 

"""Im^'  f.M'"'' '  '\  ''•■  '''  •  ''  '-  '■  ^-  ^-  '^ '  ■'  ''^-  T- nV;  ''4  w-  li  ''' 

601  ;  13  Manson,  1 1       , 

Briscoe,  Be,  1910,  W.  N.  251  :  55  SoLj'93 .''^ 

Bristol  (Marquis),  I?e,  1897,  1  Ch.  94(1  ;    &i  L.  ,j.  ChV446V"76L."T."'7.5VV45  ' 

Bristol  Corpn.  r.  Westcot't,"l2"chriV.'4(ri"  Til  L."tV  n7'"->V'Vv"R"s4f  ^     "^■^'^"  '^fl 

Bristow  r.  Warde,  2  Ves.  J.  336  ;  30  E.  R.  660  ..                '  "         "   ^-  °*^ -^3 

British  Electric,  &c.  Co.  r.  In.  Rev.  Commrs.,  1902,  1  K  B  '44i'""ri"T"Vk'"p" 

92  ;  85  L.  T.  663  ;  50  W.  R.  280  ;  66  J.  P.  83                         '             '^^  ^^  ^'-  ,, 

Rroadwood,  Be,  1908,  1  Ch.  115  :  67  L.  J.  Ch.  18  ;  98  L  T '-Vi"- *l'i 

Biog^  r.  Robins,  15  Times  L.  R.  224                                   '     '"       -'' 

Brooke,  i^.,lS94,lCh.  43;    63  L.  J.   Ch/UgV  8*  ■ir24rVo  L:T:-7r"-4-> 

V»  .  K.  186 '     _"  _ 

and  Fremliii,  Be,  1898,  1  ChV7ur;"6T'LVj"V'h '^'7"^'V"-s";'''t' .Vr  '^^ 

46  W.  R.  442  ;  14  Times  L.  R.  324  ...                                  ^-   ^^  ^^*^  '  .,,., 
^^  r.  Pearson,  27  Beav.  181  ;  54  E.  R.  70  ;    5  Jur.  (X.""s.)'7"8rr  7'\V."i{.'  "'  " 

Brooks  r.  Brooks,  85  L.f."  453 •^f"* 

'''''23l)Ti9S^'/i'56:^:.^';!!':.':'^ 

Bioii^liton  '^BroughtonV^DeGV¥.■&GyT6oT■43E■R"83T•^  ^^^ 

250  ;  1  Jur.  (N.  S.)  965  ;  26  L.  T.  (0.  S.)  54  :  3  ^V  R6o3  ..'...:...  ;  '^^  "'  .„;. 


r  'J 


XXX VI  TABLE    OF    CASES. 


PAGE 

Brown  r.  Bateman,  L.  R.  2  C.  P.  272  ;    36  L.  J.  C.  T.  134  ;    15  L.  T.  G.-,8  ;    15 

W.  R.  350    lli»8 

. r.  Gellatlv,  L.  R.  2  Ch.  751  ;  17  L.  T.  131  ;  15  W.  R.  1188    743 

r.  MitcbcU,  1910,  Sc.  Cas.  369 51,  229 

■ V.  Tramper,  26  Beav.  11  ;  53  E.  R.  800 IC. 

,..  Whiteway,  8  Hare,  145  ;  68  E.  R.  308  714 

Brown's  Settlement,  Up,  L.  R.  1(»  Eq.  349  ;    39  L.  J.  Ch.  845  ;    18  W.  R.  945. ..241 

Browne  v.  Hammond.  Johns.  210  ;  70  E.  R.  400  730 

P.rudenell  r.  P:iwes,  1  East.  442  ;  102  E.R.  171     451 

Brunning,  Ec,  1909,  1  Ch.  276  :  78  L.  J.  Ch.  75  ;  99  L.  T.  918    718,  811 

Bryant  v.  Hancock  &  Co..  1898,  1   Q.  B.  716  ;    1899,  A.  C.  442  ;    67  L.  J.  Q.  B. 
507  ;  68  ib.  889  ;  78  L.  T.  397  ;    81  ib.  96  ;    46  W.  R.  386  ;    62  J.  P.  324  ; 

14  Times  L.  R.  320    99,  102 

Brydges  r.  Stephens,  6  Madd.  279  ;  56  E.  R.  1097  302 

Brydone,  lie,  1903,  2  Ch.  84  :    72  L.  J.  Ch.  528  ;    88  L.  T.  614  ;    51  W.  R.  497. ..293, 

359 
Buchan  (Earn  r.  Lord  Advocate,  1909,  A.  C.    166  ;    78  L.  J.  P.  C.   70  ;    100 

L.  T.  5  ;  25  Times  L.  R.  134  771 

Back,  He,  1896,  2  Ch.  727  ;  65  L.  J.  Ch.  881  :  75  L.  T.  312  ;  45  W.  R.  106  ;  60 

J.  P.  775    741 

Buckland  v.  Buckland,  1900,  2  Ch.  534  ;    69  L.  J.  Ch.  648  ;    82  L.  T.  759  ;    48 

W.  R.  637  ;   16  Times  L.  R.  487 317,  340,  351,  366,420 

r.  Butterfield,  2  Br.  &  B.  54  ;  4  Moore,  440 44 

r.  Papillon,  L.  R.  2  Ch.  67  ;    36  L.  J.  Ch.  81  ;    12  Jur.  (N.  S.)  992  ; 

15  L.  T.  378  ;  15  W.  R.  92 4 

Buckle,  J{e,  1894,  1  Ch.  286  ;  63  L.  J.  Ch.  330  ;  7  R.  72  ;  70  L.  T.  115  ;  42 

W.  R.  229 470 

r.  Fredericks,  44  Ch.  D.  244  ;    62  L.  T.  884  ;    38  W.  R.  742  ;    6  Times 

L.  R.  264  ;  34  Sol.  J.  362  22 

Buckworth  r.  Thirkell,  3  Bos.  &  P.  652,  n.  ;   10  Moore,  235,  n.  ;  4  Dougl.  323  ; 

99  E.  R.  903 272 

Budd-Scott  r.  Daniel,  1902,  2  K.  B.  351  ;    71  L.  J.  K.  B.  706  ;    87  L.  T.  392  ; 

51  W.  R.  134    26 

Balkeley  r.  Stephens,   1896,  2  Ch.  241  ;    65  L.  J.  Ch.  597  ;    74  L.  T.  409  ;    44 

W.  R.  490;  12  Times  L.  R.  350    248 

Bull,  Mc  parte,  18  Q.  B.  D.  642  ;  56  L.  J.  Q.  B.  270  ;  56  L.  T.  571  ;    35  \V.  R. 

455  ;  51  J.  P.  710  ;  4  Morrell,  94 7 

Bullock,  7?p,  60  L.  J.  Ch.  341  ;    64  L.  T.  736  ;    39  W.  R.  472  ;    7  Times  L.  R. 

402;  189I,W.  N.  62  3.-)2 

r.  Bullock,  L.  R.  2  P.  389  ;  41  L.  J.  Mat.  83  ;  27  L.  T.  247 288,  696 

1-.  Downes,  9  H.  L.  Cas.  1  ;  11  E.  R.  627     726 

Bullock's  S.  E.,  lie,  91  L.  T.  651  652 

Burchell  r.  Wilde,  1900,  1  Ch.  551  ;  69  L.  J.  Ch.  314  ;  82  L.  T.  576;  48  W.  R. 

491;  16Times  L.  R.  257 1032,  1064 

Burke,  He,  1908,  2  Ch.  248  ;  77  L.  J.  Ch.  597  ;  99  L.  T.  86 246,  817,  843 

V.  Jones,  2  Ves.  <fc  B.  275  ;  35  E.  R.  323    752 

Burley,  lie,  1910,  1  Ch.  215  ;  79  L.  J.  Ch.  182  ;  101  L.  T.  805 747 

Burlinson  r.  Hall,  12  Q.  B.  D.  347  ;  53  L.  J.  Q.  B.  222  ;  .50  L.  T.  723  ;  32  W.  R. 

492  ;  48  J.  P.  216 1163 

Burnaby  r.  Baillie,  42  Ch.  D.  282  ;  58  L.  J.  Ch.  842  ;    61  L.  T.  634  ;  38  W.  R. 

125  ;  5  Times  L.  R.  .5.56 451 

v.  Eciuitable,  &c.  Socy.,  28  Ch.  D.  416  ;    54  L.  J.  Ch.  4()6  ;    52  L.  T. 

350  ;  33  \V.  R.  639 317,  310 

Burnaby's  S.  E.,  7.V,  42  Ch.  D.  621  ;  58  L.  J.  Ch.  664  :  61  L.  T.  22 264,  511 

Burnley  Equitable.  &c.  Socy.  v.  Casson,  1891,  1  Q.  B.  75  :    60  L.  J.  M.  C.  59  ; 

63  L.  T.  652  ;  39  \V.  R.  124  ;  55  J.  P.  166  ;  7  Times  L.  R.  41     1189 

Burt  r.  Gray,  1891,  2  Q.  B.  98  ;  60  L.  J.  Q.  B.  664  ;  65  L.  T.  229  ;  39  W.  R.  429. ..31 

Burton,  lie,  1892,  2  Ch.  38  ;  61  L.  J.  Ch.  702  ;  67  L.  T.  221 724,  731 

r.  Mount,  2  I)e  G.  i:  Sm.  383  :  64  E.  R.  171  ;  12  Jur.  934    742 

Bury  c.  Thompson,  1895,  1  Q.   I!.  696  ;    64  L.  J.  Q.  B.  500  ;    14   R.  299  ;    72 

L.  T.  187  ;  43  W.  R.  338  ;  59  J.  P.  228  ;   11  Times  L.  R.  267 93 

Busk  r.  Aldam,  L.  R.  19  Eq.  16  ;  44  L.  J.  Ch.  119  ;  31  L.  T.  370  ;  23  W.  U.  21. ..444 
Butcher  r.  Butcher,  14  Beav.  222;  51  E.  R.  272  366 


TABLE    OF    CASES.  XXX Vll 

PAGE 

Butler  r.  Butler.  16  Q.  B.  D.  374  ;  55  L.J.  Q.  B.  55  ;  U  L.  T.  591  ;  34  W.  R.  132..  283 

r. ,  28  Ch.  D.  66  ;  54  L.  J.  Ch.  197  ;  52  L.  T.  90  ;  38  \V.  K.  192...     710 

Butler's  Trusts,  lie,  38  Ch.  D.  286  ;  57  L.  J.  Ch.  643  ;  59  L.  T.  386  ;  36  W.  R. 

817 274 

Buttaiishaw  r.  Martin,  Johns.  89  ;  70  E.  R.  351  ;  5  Jur.  (N.  S.)  647   263 

Butterknowle  Cull.  Co.  r.  Bishop  Auckland,  &c.  Socy.,   190t).  A.   C.  305  ;    75 

L.  J.  Ch.  541  ;  94  L.  T.  795  ;  70  J.  P.  361 ;  22  Times  L.  R.  516     166 

Butterley  Co.  r.  New  Hucknall  Coll.  Co.,   1909,  A.  C.  381  ;    79  L.  J.  Ch.  411  ; 

102L.  T.  609;    26  Times  L.  R.  415     166 

Byford  v.  Russell,  1907,  2  K.  B.  522  ;  76  L.  J.  K.  B.  744  ;  97  L.  T.  104  119S 

Byng  r.  Bjng.  10  H.  L.  Cas.  171  ;     1 1  E.  R.  991  ;    31    L.  J.  Ch.  470  ;    7  Jur. 

(N.  S.)  1135  ;   7  L.  T.  1  ;   10  W.  R.  633  380 

Byrne  r.  Reid,  1902,  2  Ch.  735  ;  71  L.  J.  Ch.  S3o  ;  87  L.  T.  507  ;  51  W.  R.  52. ..1053 

Cable  r.  Bryant,  1908,  1  Ch.  259  ;  77  L.  J.  Ch.  78  ;  98  L.  T.  98 76 

Cadogaii  r.  Essex.  2  Drew.  227  ;  61  E.  R.  706  ;  23  L.  J.Ch.  487  ;  2  Eq.  R.  351  ; 

18  Jur.  782;  2  W.  R.  313  247 

Cahill  r.  Cahill,  8  App.  Cas.  420  ;  49  L.  T.  605  ;  31  W.  R.  861  694 

Cambridge  t:  Rous,  8  Ves.  13  ;  32  E.  R.  254 729 

Cameron  and  Wells,  Be,  37  Ch.   D.  32  ;    57  L.  J.  Ch.  69  ;    57  L.  T.  645  ;    36 

W.  R.  5 321 

Campbell  r.  Sandyp,  &;c.,  1  Sch.,  Let.  281    .'     596 

r.  Walker,  5  Ves.  678  ;  31  E.  R.  801   239,  245 

Canney,  lie,  101  L.  T.  905  ;  54  Sol.  J.  214 722 

Capron  r.  Capron,  L.  R.  17  Eq.  288  ;  43  L.  J.  Ch.  677  ;  29  L.  T.  826  ;  22 

W.  R.  347 U 

Cardigan  i:  Curzon-Howe,  1901,  2  Ch.  479  ;  70  L.  J.  Ch.  763;  49  W.  R.  715"; 

17  Times  L.  R.  655 593 

Cardross,  lie,  7  Ch.  D.  728  ;  47  L.   J.  Ch.  327  ;  38  L.  T.  778  ;  26  W.  R."389'.'.'.     418 
Carmichael  r.  Erans,  1904,  1  Ch.  486  ;  73  L.   J.  Ch.  329  ;  90  L.  T.  573 ;  20 

Times  L.  R.  267     IO57 

Carter,  lie,  1900,  1  Ch.  801  ;  69  L.  J.  Ch.  426  ;  82  L.  T.  526  ;  48  W.  iV.  555...     708 

and  ElUs,  lie,  1905,  1  K.  B.  735  ;  74  L.  J.  K.  B.  442  ;  92  L.  T.  523  ; 

53  W.  R.  433  ;  12  Manson,  118;  21  Times  L.  R.  334    40 

and  Kenderdine,  lie,  1897,  1  Ch.  776  ;  66  L.  J.  Ch.  408  ;  76  L.  T.  476  ; 

45  VV.  R.  484  ;  4  Manson,  34  ;  13  Times  L.  R.  314 323 

■ (or  Cater)  r.  Sebright,  26  Beav.  374  ;  53  E.  R.  942  ;  28  L.  J   Ch  411  • 

5  Jur.  (N.  S.)  259  ;  7  W.   R.  225 652 

Cartwright,  7.V,  41   Ch.  D.  532  ;  58  L.  J.  Ch.  590  ;  60  L.  T.  891  ;  37  W.  R. 

612  ;  5  Times  L.  R.  482    15.  302.  471,  746 

Cary  and  Lott,  He,  1901,  2  Ch.  463  ;  70  L.  J.  Ch.  653  ;  84  L.  T.  859  ;  49  W.  R. 

•"'«!  752,  891 

Casboine  v.  Scarfe,  1  Atk.  603  ;  26  E.  R.  877  ;  2  Eq.  Cas.  Abr.  728  ;  22  E.  R 

613  ;  7  Vin.  Abr.  156,  pi.  23  ;  2  Wh.  and  T.  L.  C.  (7th  ed.)  6  271 

Casey's  Patents,  He,  1892,  1  Ch.  104  ;  61  L.  J.  Ch.  61  ;  66  L.  T.93  ;  40  W  R 

180     1111 

Castle  &  Sons,  He,  94  L.  T.  396    31 

■ r.  Vox,  L.  R.  11  Eq.  542  ;  40  L.  J.    Ch.  302;  24   1..  T.  536  ;   19  W    R 

«W ;     70S 

Castlehow,  He,  1903,  1  Ch  362  ;  72  L.  J.  Cli.  211  ;  88  L.  T.  455 373 

Cater's  Trust,  He,  25  Beav.  361  ;  53  E.  R.  674 260 

Trusts,  7/^,  25  Beav.  366  ;  53  E.  R.  676    670 

Catonr.  Rideout,  1  Mac.  &  G.  599  ;  41  E.  R.  1397  ;  2  H.  &  Tw.  33  ;  47  E.  R. 

1585   279 

Cattell,  He,  1907,  1  Ch.  567  ;  76  L.  J.  Ch.  242  ;  96  L.  f.  612  ;  23  TimesL.  R. 

331 734.830 

/•.  Corrall,  4  Y.  &  C.  Ex.  228  ;  9  L.  J.  Ex.  Eq.  37 59i 

Cavendish  r.  Cavendish,  L.  R.  10  Ch.  319  ;  33  L.  T.  219  ;  23  \V.  R    313  243 

Cayley,  He,  1904,  2  Ch.  781  ;  74  L.  J.  Ch.  31  ;  53  W.  R.  144    816 

Ciiadwick  r.  Heatley,  2  Coll.  C.  C.  137  ;  63  E.  R.  671  :  9  Jur.  .■.()! 669 

Chalinder  and  Heriugton,  He,  1907, 1  Ch.  58  ;  76  L.  J.  Ch.  71  ;  96  I..  T.  196  ;  23 

Times  L.  R.  71  267,  388 


XXXVlll  TABLE    OF    CASES. 

PAGE 

Challoner  r.  Murhall,  2  Ves.  524 :  30  E.  R.  757    (iUO 

C'hambeilavne  r.  Dummer,  1  Bio.  C.  C.  1(50  ;  28  E.  i;.  li)o7  ;  3  Bio.  C.  C.  oi'J ; 

29  E.  k.  0!t3  ;  Uick.  GOO  ;  21  E.  R.  405  302 

Champion,  Hr.  1893.  I  C'h.  101  ;  G2  L.  J.  Ch.  372  :  2  11.  1(12  ;  (57  L.  T.  (594  ...     709 

Chance  c.  I'hance.  10  Beav.  572  ;  51  E.  R.  901    719 

Chancellor,  He,  26  Ch.  D.  42  ;  53  L.  J.    Ch.  443  ;  51  L.  T.    33  ;  32  W.    R. 

465  745,  814 

Chapman.  He.  1896.  2  Ch.  763  ;  65  L.  J.  Ch.  892  ;  75  L.  T.  196  ;  45  W.  R.  67  ; 

12  Times  L.  R.  625 250,  817 

'••  Biggs,  11  Q.  B.  I).  27  ;   48  L.  T.  704  ;   47  J.  ?.  485  283 

V.  Browne.  1902.  1  Ch.  785  ;  71   L.  J.  Ch.  465  ;  86  L.  T.  744;   18 

Times  L.  R.  482 254 

r.  Smith,  1907,  2  Ch.  97  ;  76  L.  J.  Ch.  394  ;  96  L.  T.  662 140,  142 

Chappell  V.  Harrison,  Tiiiips  Newsp.  11th  Nov.  1910  ;  27  Times  L.  R.  85    9 

Charlesworth  r.  Watson,  1906,  A.  C.  14  ;  75  L.  J.  K.  B.  137  ;  94  L.  T.  6 164 

Charlton  r.  Charlton,  1906,  2  Ch.  523  ;  75  L.  J.  Ch.  715  ;  95  L.  T.  714  448 

Charriere,  Ii<\  1896,  1  Ch.  912  ;    C>5  L.  J.  Ch.  460  ;  74  L.  T.  650  ;  44  W.  R.  539     753 
Chastey  r.  Acklaud,  1895,  2  Ch.  389  ;  1897,  A.  C.  155  ;  64  L.  J.   Q.  B.  523  ; 

66  ib.  518;  12  R.  420;  72  L.   T.  845;  76   ib.   430;  43  W.  R.   627;  13 

Times  L.  R.  237  76 

Chaytor,  Jir,  1900,  2  Ch.  804  ;  69  L.  J.  Ch.  837  ;  49  W.  R.  125 187 

,  I^e,  1905,  1  Ch.  233  ;  74  L.  J.  Ch.  106  ;  92  L.  T.  290  ;  53  \V.  R.  251     814 

V.  Trotter,  87  L.  T.  33    157 

Cheese  r.  Keen,  190,s,  ]  Ch.  245  ;  77  L.  J.  Ch.  163  ;  96  L.  T.  311)  ;  24  Times 

L.  R.  138  266 

Cheetham  /•.  Xuttall,  10  Rep.  Pat.  Cas.  321  1133 

Ciienoweth,  i.V,  1902,  2  Ch.  488  ;  71  L.  J.  Ch.  739  :  86  L.  T.  890  ;  50  W.  R.  663     755 
Chesham,  i.V,  1909,  2  Ch.  329  ;  78  L.  J.  Ch.  692  ;  101  L.   T.  9;  25  Times 

L.  R.  «57  504 

Chesterfield's  (Earl  of)  Trusts,  lie,  24  Ch.  D.  643  :  52  L.  J.  Ch.  958  ;  49  L.  T. 

261;  32  W.  H.  361    744,814 

Child  r.  Edwards,  1909,  2  K.  B.  753  ;  78  L.  J.   K.   B.    1061  ;   lOl  L.  T.  422  ; 

25  Times  L.  R.  706   5 

Childs,  Me,  1907,  2  Ch.  348  ;  76  L.  J.  Ch.  565  ;  97  L.  T.  80  ;  23  Times  L.  R. 

609    72,  295,  310 

Chillingworth,  r.  Chambers,  1896,  1  Ch.  685  :  65  L.  J.  Ch.  343  ;  74  L.  T.  34  ; 

44  VV.  R.  388  ;   12  Times  L.  R.  217 252 

Chishohn,  Me,  1901,  2  Ch.  82  ;  70  L.  J.  Ch.  533    274,  456 

Chollet  r.  HoflEmaii,  7  El.  &  Bl.  686  ;  26  L.  J.  Q.  B.  249  ;  3  .Jur.  (N.  S.)  935  ;  5 

VV.  R.  573 1108 

Cholmondeley  r.  Ashbnrton  (Lord),  6  Beav.  86  ;  49  E.  R.  757  :  12  L.  J.  Ch.  337     72() 

Christ's  Hospital,  Ex  jxirte.  10  L.  T.  262  ;  12  W.  R.  669  :  2  N.R.  14 972 

Christie  v.  In.  Rev.  Commrs..  L.  R.  2  Ex.  46  ;  36  L.  J.  Ex.  11  ;   15  L.  T.  282  ; 

15  W.  R.  258  1082 

Christophers  v.  White,  10  Beav.  523  ;  50  E.  R.  683 266 

Church  Armj-,  lie,  75  L.  J.  Ch.  467  ;  94  L.  T.  559  :  22  Times  L.  R.  428  ;    190(), 

W.  N.  73 976,  978 

Church  Patronage  Trust,  Me,  1904,  2  Ch.  643  ;  73  L.  J.  Cli.  712  ;  91  L.  T.  705  ; 

53  W.  R.  85  :  20  Times  L.  R.  713 740 

Churcher  v.  Martin.  42  Ch.  D.  312  ;  58  L.  J.  Ch.  586  ;  61  L.  T.  113;  37  W.  R.  682     972 
Churchill,  Me,  1909,  2  Ch.  431  ;  79  L.  J.  Ch.  10  :  lol  L.  T.  380  :  53  Sol.  J.  697...     718 

r.  Shepherd,  33  Beav.  107  ;  55  E.  R.  307 365 

Churchward  r.  (Jhurchward.  1910,  P.  195  ;   79  L.  J.  P.  59  ;  102  L.  T.  862  ;   26 

Times  L.  R.  401 289,  697 

fJlack  r.  Cttrlon,  30  L.  J.  Ch.  639  ;  7  Jur.  (N.  S.)  441  ;  4  L.  T.  361  ;  9  W.  R.  5(58     266 

Clare  r.  Dobson,  103  L.  T.  506  ;  1911,  1  K.  B.  35  :  27  Times  L.  B.  22 17 

Clark  V.  Adie,  2  App.  Cas.  423  ;  46  L.  J.  Ch.  598  :  37  L.  T.  1  :  25  W.  R.  45 1128 

<']iirke,  Me,  18  Ch.  U.  160  :  50  L.  J.  Ch.  733  ;  44  L.  T.  736  ;  29  W.  R.  730 218 

Me,  1901,  2  Ch.  110  ;  7o  L.  J.  Ch.  631  :  81  L.  T.  Nil  ;  19  W.  R.  628 740 

r.  Chamberlin,  1(1  Ch.  D.  176  :  29  W.  R.  415 592 

V.  Franklin.  4  K.  &  J.  257  ;  70  E.  R.  107  :  27  1,.  .1.  ( 'li.  567  :  6  W.  R.  836     746 

V.  Millwall  Dock  Co.,  17  Q.  B.  D.  491  :  55  I,.  ,).  i).  I!.  37S  :  5  1  L.  T.  Sll  ; 

34  W.R.  698  ;  51  J.  P.  5 7 


TABLE    OF    CASES,  XXXIX 

PAGE 

Clarke's  Trusts,  Re.  21  Vh.  D.  748  ;   :a  L.  J.  Ch.  x:>:>  :   47  L.  T.  48  :  3()  W.  It. 

778 277 

Clay  and  Tetley,  lie.  10  Ch.  I).  8  ;  :>()  L.  J.  Ch.  104  :  48  J,.  T.  4()2  :  i".t  \V.  K.  .-.  'J04 
Clayton  v.  Lord  Wilton.  3  Madd.  802.  n.  :  .")0  K.  R.  .'.lO  ;  0  M.  \-  S.  07.  n.  :  Ki."- 

E.  R.  Il(i7 321 

Clegg  r.  Hands.  44  Ch.  D.  .108  :  .-,9  L.  J.  Ch.  477  :  02  L.  T.  D02  :  38  AV.  R.  433  : 

55  J.  r.  ISO  :  0  Times  L.  K.  233 '.     103 

Clements.  R-.  181)4.  1  Cii.  055  :  08  L.  J.  Ch.  320  :  7o  L.  T.  082  ;  42  W.  R.  374...  795 
Clemow.  Rp.  1900.  2  Ch.  182  :  09  L.  J.  Ch.  522  :  .S2  L.  '1'.  5.50  ;  48  W.  R.  541...  810 
Clergy  Orphan  Corpii..  7.V.  1894.  8  Cli.  145  :  04  L.  .J.  Ch.  00  :i7  R.  549  :  71  L.  T. 

4.50  :  48  W.  R.  150 ' 970 

Cleveland's  (Duke  of)  Estate.  Re.  1S94.  1  Ch.  104  :  08  L.  .J.  Ch.  115  :  7  R.  82S  : 

09  L.  T.  807  911 

S.  Y...Rr.  1902,  2  Ch.  850  :  71  L..J.  Ch.  703  ;  80  L.  T.  078  ; 

50  W.  R.  .508  :  18  Times  L.  R.  Olo  '.     511 

Cliff,  Ri\  1895.  2  Ch.  21  :  (;4  L.  .L  Ch.  428  :  18  R.  425  :  72  L.  T.  44o  :  48  W .  R. 

430  ;  11  Times  L.  R.  811 201 

Clifford  V.  Timms.  1908,  A.  C.  12  ;  77  L.  J.  Ch.  91  ;  98  L.  T.  04 lo57 

Ciive  r.  Carew.  1  J.  &  H.  199  ;  70  E.  R.  719  ;  28  L.  J.  Ch.  085  :   5  Jur.  (N.  S.) 

487  ;  33  L.  T.  (O.  S.)  101  :  7  W.  R.  488 283 

Clough  V.  Samuel.     .SVr  Re  Rl'Is. 

Cloutte  r.  Storey.  19lo.  AV.  X.  103,  2.50  ;  1911,  1  Ch.  18  :  79  L.  ,L  Ch.  04o  ;  lo8 

L.  T.  181  ". 445 

Cloves  V.  Awdrv.  12  Beav.  004  :  50  E.  R.  1191 712 

Clowes,  Re.  1893.  1  Ch.  214  :  2  R.  115  :  08  L.  T.  395  :  41  W.  R.  09 708 

Clulow's  Trust.  R*\  1  J.  &  H.  039  ;  70  E.  R.  900  ;  28  L.  J.  Ch.  090  :  5  Jur. 

(N.  S.)  1002  :  7  W.  R.  594 7.35 

Clutterbuck.  Re.  1901,  2  Ch.  2^:^ ;  70  L.  J.  Ch.  014  ;  84  L.  T.  757  ;  49W.  R.  588. ..522. 737 
Clutterbuek's  Settlement,  Re.  1905.  1  Ch.  2O0  :  73  L.  J.  Ch.  698  ;  53  W.  R.  10...  368 
Coatesto  Parsons,  Re,  34  Ch.   D.    870;  50  L.  J.  Ch.  242  ;  50  L.  T.    16  :  85 

W.  R.  875  257,  627,  980 

Coazens  v.  Smith,  50  Sol.  J.  192  lOl 

Cockcroft  r.  Sutcliffe,  25  L.  J.  Ch.  313  ;  2  Jur.  (N.  S.)  323  ;  4  W.  R.  389 440 

Cockerell  r.  Colmele3%   1  CI.  i:  F.  00  ;  6  E.  R.  889 ;  0  Bligh   (X.   S.)    120;  5 

E.  R.  543  240 

Cocks  v.  Manners.  L.  R.  12  Eq.  574  :  4o  L.  J.  Ch.  040  :  24  L.  T.  809  :  19 

W.  R.  1053  739 

Codrington  r.  Cudrington,  L.  R.  7  H.  L.  854  :  45  L.  .1.  Ch.  OG(t  :  84  L.  T.  221  ; 

24  \y.  R.  648    307 

Coffin  r.  Cooper.   2  Dr.  &  Sm.  36.j  ;  62   E.  R.  OOo  ;  84    L.  J.  Cii.  029  ;  5   X.  R. 

459;  12L.  T.  106;   13  W.  R.  571 448 

Cogent  c.  Gibson,  33  Beav.  557  ;  55  E.  R.  485  1111 

Coghlan.  7.V,  1894,  8  Ch.  76  :  03  L.   J.  Ch.  071  :  8  R.  884  ;  71   L.  T.  186  ;  42 

W.  R.  034 367 

Cogswell  V.  Armstrone,  2  K.  .V:  J.  227  ;  69  E.  R.  704  ;  1  Jui  (N.  S.)  1162  729 

Cohen,  Re,  19t)5,  2  K.  \^.  704  :  74  L.J.  K.  B.  804  ;  93  L.  T.  659  ;  54  \V.  R.  t3  ; 

12  Maiison,  858  :  21  Times  L.  R.  725 39 

and  L.  C.  ('..  Re,  19n2.  1  Ch    187  :  71  L.  J.  Ch.  104  :  80  L.  T.  78  ;  .50 

W.  R.  117  601,  716 

r.  Bayley-Worthington.  1908,  A.  C.  97  ;  77  L.  J.  Ch.  363  ;  98  L.  T.  461     592 

r.  Taiinar,  1900,  2   Q.  B.  (;09  ;  69   L.  J.  Q.  B.  904  ;  83  L.  T.  64  ;  48 

W.  R.  642 35 

Cole  V.  Scott,  1  Mac.  &  G.  518  ;  41    E.  R.  1800  :   1  Hall   .V;  Tw.    477  :  47   E.  R. 

1498;  19  L.  J.  Ch.  68  ;  14  Jur.  25    7o8,  709 

Coleman,  Re,  39  Ch.  D.  443  ;  58  L.  J.  Ch.  22(i  ;  00  L.  T.  127    3.52 

and  Jarrom,  Re.  4  Ch.  D.  165  ;  46  L.  J.  Ch.  88  ;  35   L.  T.  (il4  :  25 

W.  R.  137  :  730,  795 

Collins  t-.  Collins,  2  My  1.  .t  K.  708;  89  E.  U.  1118 742 

Colonial  Bank  r.  Whinncv.  1 1  .Ajip.  C;is.  420  :  50   L.  J.  Ch.  48  ;  55  L.  J'.  8(;2  : 

84  W.  R.  705  ;  3  Morrell.  2o;   273 

Colquhoun's  Trustees  r.  Colquliouu,  1907,  Sc.  Cas.  810  734 

Comiskey  r.  Bowring  Haidjury.   1905,  A.  C.  84  :  75   L.J.  Ch.  208:  92    I..  T. 

241  ;  53  W.  R.  402  ;  21  Times  L.  R.  2.52    747 


xl  TABLP]    OF   CASES. 

PAGE 

Coimeirs  Trustees  r.  Comiell,  10  Ct.  of  Sess.  Rep.  (3rd  ser.),  p.  G27    706 

Conolly  r.  Parsons,  3  Yes.  625,  n.  ;  3U  E.  K.  IISS    239 

Conquest  r.  Ebbetts.     Srr  Ebbetts  v.  C'oii(|r.est. 

Constable  r.  Constable,  11  Ch.  D.  CSl  ;  -18  L.  J.  Ch.  (•)21  ;  40  L.  T,  510 11 

Cook,i^,  53  Sol.  J.  3511 1158 

Cooke  r.  Cooke,  L.  K.  -1  Eq.  77  :  3(3  I..  J.  Ch.  480  ;  15  W.  R.  981    171 

r.  Lamotte,  15  Beav.  234  ;  51  E.  R.  527  ;  21  L.  J.  Ch.  371   325 

Cooper,  Kr  parte,  2  Morrell,  223 321$- 

,  J^c,  27  Ch.  D.  565  ;  51  L.  T.  113  ;  32  W.  R.  1015 338 

and  Allen,  lie,   4  Ch.  D.  802  ;  46  L.  J.   Ch.  133;   35   L.  T.   HK)  ;  25 

W.  R.  301    243,  776 

r.  Cooper,  L.  R.  5  Ch.  203  ;  3'.l   L.  .1.  Ch.  24(i ;  22   L.  T.  1  :  is  W.  R. 

299      446 

_   .,..  Cooper.  13  App.  Cas.  88  ;  59  L.  T.  1 317 

r.  France,  10  L.  J.  Ch.  313  ;  14  Jur.  214     754 

r.  Macdoiiald,  7  Ch.  I).  288  ;  47   L.  J.  Ch.    373  ;    38   L.  T.  191  ;  26 

W.  R.  377  272,  282 

r.  Woolfitt,  2  H.  &  N.  122  ;  26   L.   J.    Ex.   310  ;  3  Jur.  (N.  S.)  870  ; 

5  W.R.  790  43 

Cooper's  Trusts,  Z.V,  1^73,  W.  N.  87     246 

(.'ope  V.  Sharpe,  1910,  1  K.  B.  168  ;  79  L.  J.  K.  B.   281  ;    102   L.  T.   102  ;  26 

Times  L.  R.  172   209 

Copland's  Settlement,  lie,  1900,  1  Ch.  326  ;  09  L.  J.  Ch.  240  ;  82  L.  T.  194...  14 

Coppin  f.  Lloyd,  15  Rep.  Pat.  Cas.  373  1112 

Corbett  r.  Corbett,  14  P.  U.  7  ;  58  L.  J.  P.  17;  60  L.  T.  74  ;  37  W.  R.  114    ...  820 
Corn  V.  Matthews,  1893,  1  Q.  B.  310;  62  L.  J.  M.  C.  61  ;  4  R.  240  ;  68  L.  T. 

480  ;  41  W.  R.  262  ;  57  J.  P.  407  ;  9  Times  L.  R.  183 1189 

Cornwallis,  lie,  32  Ch.  D.  388  ;  55  L.  J.  Ch.  716  ;  54  L.  T.  844 478,  481 

Cornvvallis-West  and  Munro,  lie,  1903,  2  Ch.  150  ;  72  L.  J.  Ch.  499  ;  88  L.  T. 

351  ;  51  W.  R.  602    299,  471 

Corsellis,  lie,  34  Ch.  D.  675  ;  5(i  L.  J.  Ch.  294  :  56  L.  T.  411  ;  35  W.  R.  309  ; 

51  J.  P.  597  266 

Cory  V.  Harrison,  1906,  A.  C.  274  ;  75  L.  ,T.  Ch.  714  ;  93  L.  T.  818     1058 

Cosh's  Contract,  Re,  1897,  1  Ch.  9  ;  66  L.  J.  Ch.  28  ;  75  L.  T.  3(i5  ;  45  W.  R. 

117 25 

Cossey  v.  Co.ssey,  69  L.  J.  P.  17  ;  82  L.  T.  203  ;  64  J.  P.  89  707 

Cotesworth  r.  Spokes,    10  C.   B.   (N.    S.)  103;  30  L.   J.   C.  P.  220;  7  Jur. 

(N.  S.)  803  ;  4  L.  T.  214  ;  9  AV.  R.  436 29 

Cotgrave,  lie,  1903,  2  Ch.  705  ;  72   L.  J.  Ch.   777  ;  89   L.  T.   433  ;  52   W.   R. 

411  ;  10  Manson.  377 23 

Cotton  r.  Cotton,  2  Beav.  67  ;  48  E.  R.  1104  ;  8  L.  J.  Ch.  349  ;  3  Jur.  886  ...  727 
Cotton's  Trustees  and  London  School  Board,  Re,  19  Ch.  D.  624  ;  51  L.  J.  Ch. 

514  ;  46  L.  T.  813  :  30  W.  R.  610 242 

Cottrell,  lie,  1910,  1  Ch.  402  ;  79  L.  J.  Ch.  189  ;  102  L.  T.  157   806 

Coull's  S.  E.,  lie,  1905,  1  Ch.  712  ;  74  L.  J.  Ch.  378  ;  92  L.  T.  616  ;    53  W.  R. 

504 939 

Courage  r.  Carpenter,  1910,  1  Ch.  2(;2  ;    79  L.  J.  Ch.  ISt  ;    lol  L.  T.  940  ;    26 

Times  L.  R.  196   103 

Couturier,  Re,  1907,  1  Cli.  470  ;  76  L.  J.  Ch.  296  ;  96  L.  T.  560  737 

Coventry  r.  Coventry,  32  Beav.  612  ;  55  E.  R.  240  ;  2  N.  R.  359  ;  9  Jur.  (N'.  S.) 

613;  8  L.  T.  819;  11  \V.  R.  868  366 

Cowin,  lie,  33  Ch.  1).  179  ;  56  L.J.  Ch.  78  ;  34  W.  R.  735 264 

Cox,  Jf-f,  9  Ch.  D.  159;  47  L. -L  Ch.  735  ;  27  W.  R.  53  717 

V.  Harper,  1910,  1  Ch.  480  ;    79  L.  J.  Ch.  307 ;    102  L.  T.  438  ;    26  Times 

L.  R.  261;  54  Sol.  J.  305  6 

?•.  Leigh,  L.  R.  9  Q.  B.  333  ;  43  I..  J.  Q.  I'..  123  ;  3o  L.  T.  494  ;  22  AV.  R. 

730 6 

Co.xen  r.  Rowland,  1891,  1  Cli.  4o;;  :  63  L.  J.  Ch.  179  :  8  R.  525  ;  70  L.  T.  S9  ; 

42  W.  R.  568 711 

Coxwell,  Re,  1910,  1  Ch.  63  ;   79  L.  J.  Ch.  62  ;  lol  L.  T.  627 399,  764 

Crabtree  r.  Bramble,  3  Atk.  680  ;  26  E.  R.  1191  745 

Cradock  v.  Piper,  1  Mac.  &  G.  664  ;    41  E.  R.  1422  ;    1    Hall  k    I'w.  »;17;    4  7 

E.  R.  1556  ;  19  L.  J.  Ch.  107  ;  14  Jur.  97  266 


TABLE    OF    CASES.  xH 

PAGE 

Craignish,  Be,  1S02.  3  Ch.  ISO  ;  67  L.T.  (;sn  :  8  Times  L.  E.  4r,l 877 

Crane  v.  Batten.  28  L.  T.  (0.  S.)  220  :   2  Com.  L.  K.  l<i9G  ;  2  W.  K.  5.JU 3.5 

Craven,  He,  24  Times  L.  R.  7o<i    704 

,  Be,  lOO  L.  T.  284 78i^ 

Crawford's  Trusts,  lie,  2  Drew.  230;  Gl  E.  It.  707  ;  2  Eq.  B.  55;}  ;  23  L. .).  Ch. 

G25  ;   18  Jur.  GIG  ;  2  VV.  B.  341    727 

Crawshar,  Be,  43  Ch.  1).  61.5  ;    5'.)  L.  J.  Ch.  3'.t5  ;  (;2  L.  T.  48i»  ;  3.S  W.  B.   600  445 

~-,Be,  1S91,  3  Ch.  176  ;    60  L.  J.  Ch.  583  ;    65  L.  T.  72  ;  39  W.  B.  682  367 

Creaton  c.  Creaton,  3  Sm.  cV:  (t.  386  ;    65  E.  B.  705  ;   26  L.  J.  Ch.  266  ;  2  Jur. 

(N.  S.)  1223  :  28  L.  T.  (0.  S.)  171  :  5  W.  B.  123  714 

Cripps  r.  Jee,  4  Bro.  C.  C,  472;  29  E.  B.  994  237 

Crips,  i?c,  95  L.  T.  865     72,  2.50.  310,  624 

Croft  V.  Croft,  4  Sw.  &  Tr.  10  ;    34  L.  J.  1'.  44  ;    11  .)iir.  (N.  S.)  1S3  ;    11  L.  T. 

781;  13W.  B.  .526   704 

)'.  Lumley,  6  H.  L.  Cas.  672 ;  lo  E.  B.  1459  :  27  L.  J.  U.  B.  321  ;  4  .lur. 

(N.  S.)  903  ;  6  W.  B.  523  22 

Crook  r.  Hill.  3  Ch.  D.  773;  46  L.  J.  Ch.  119  ;  24  \V.  B.  876    724 

Crossley,  lie.  1S!)7,  1  Ch.  928  ;  66  L.  J.  Ch.  558  ;  76  L.  T.  419  ;   45  W.  B.  615  ; 

61  J.  P.  390 73» 

Croughtons  Trusts,  lie,  8  Ch.  D.  460  ;  47  L.  J.  Ch.  795 277 

Crowe  r.  Crisford,  17  Beav.  507  ;  51E.B.  1130;  2  W.  R.  45 742 

Crowther,  lie,  18!»5,  2  Ch.  56  ;    64  L.  .1.  Ch.  537  ;    13  B.  496  ;  72  L.  T.  762  : 

43  W.  B.  571    745,  814 

Croxoii,  lie,  1904,  1  Ch.  252  :  73  L.  J.  Ch.  170  ;  89  L.  T.  733  ;  52  \V.  B.  343...  479 

Crunden  and  Meux.  lie,  1909,  1  Ch.  690  ;  78  L.  J.  Ch.  396  ;  100  L.  T.  472 262 

Crusoe  r.  Bugby,  2  Wm.  Bl.  766  ;  96  E.  B.  448  :  3  Wils.  K.  B.  234  ;    95  E.  B. 

10.30    ." 23 

Cuenod  r.  Leslie,   1909,  1  K.  B.  880  ;    78  L.  J.  K.  B.  695  ;    100  L.  T.  675  ;    53 

Sol.  J.  340;  25  Times  L.  B.  374    28ft 

Cuffe,  7.V,  1908,  2  Ch.  500  ;    77  L.  J.  Ch.  776  ;    99  L.  T.  267  ;    24  Times  L.  B. 

781 753 

Cull's  Trusts,  lie,  L.  E.  20  Eq.  561  ;  44  L.  J.  Ch.  664  ;  32  L.  T.  853  ;  23  \V.  B. 

850 261 

Culverhouse,  He,  1896.  2  Ch.  251  ;    (;5  L.  .1.  Ch.  484  ;    74  L.  T.  317  :   45  W.  B. 

10   934,938 

Cunningliain  and  Eravling,  lie,  1891,  2  Ch.  567  ;    60  L.  J.  Ch.  591  ;    64  L.  T. 

558  ;"39  W.  B.  469 258 

— '•.  Moody,  1  V'es.  Sen.  174  ;  27  E.  B.  965 271 

Curl  Bros.  r.  Webster,  1904,  1  Ch.  685  :    73  L.  J.  Ch.  540  ;    90  L.  T.  479  ;    52 

W.  B.  413 1031 

Currant  r  Jago,  1  Coll.  C.  C.  261  ;  63  E.  B.  410  ;  8  Jur.  610 237 

Currey,  Be,  32  Ch.  D.  361  ;  55  L.  J.  Ch.  906  ;  54  L.  T.  665  ;  34  W.  B.  541  ..277,  367 

Currie,  lie,  1910,  1  Ch.  329  ;  79  L.  .1.  Ch.  285  ;  101  L.  T.  899  ;  54  Sol.  J.  270...  797 
Cuthbertson  r.  Irving,  6  H.  &  N.  135  ;  29  L.  .J.  Ex.  485  ;    6  Jur.  (X.  S.)  1211  : 

3  L.  T.  335;  8  W.  B.  704  1114 

Cutler,  ii'^,39  Sol.  J.  484 623 

Daintree  r.  Fasulo,  13  P.  I).  67,  102  ;  57  L.  .L  P.  7<;  ;  58  L.  T.  661 704 

Ualton,  lie,  6  De  G.  M.  &;  CI.  201  ;  43  E.  B.  1209  ;   25  L.  J.  Ch.  751  ;    2  Jur. 

(N.  S.)1077;  4W.  E.  793  316,341 

Dance  r.  Goldingham,  L.  B.  8  Ch.  9o2  ;   42  L.  J.  Ch.  777  ;  29  L.  T.  IGG  :   21 

W.  B.  7(il ; 243 

D'Angibau,  lie,  15  Ch.  D.  22S  :    49    L.  .1.  Cli.  7.-.6  :    43  L.  4'.  135:   28  W.  B. 

1'30    821,  366,418,448 

Daniel  v.  Warren,  2  Y.  &  C.  Ch.  Cas.  290  ;  63  E.  B.  127  ;   7  Jur.  462 742 

Dansk  Syndicate  v.  Snell,  1908,  2  Ch.  127  :   77  L.  J.   Ch.  352  ;  !I8  L.  T.  830  ; 

15  Manson.  134  1111 

Danson,  lie,  1895.  W.  N.  102  :    13  B.  633  ;  39  Sol.  J.  557  :   L.  J.  Kewsp.  and 

L.  T.  Jour,  of  22nd  June,  1895    522.  737 

Darkin  v.  Darkin,  17  Beav.  578  :   51  E.  B.  1159  ;  23  L.  J.  Ch.  890  :   22  L.  T. 

(0.  S.)27S  ;   2  W.  B.  135 '. 279 

Darlcy  r.  Tennant,  53  L.  T.  257  10 


xlii  TABLE    OF    CA8E8. 

PAGE 

DarliiiQ-,  //,■,  KSIH;.  1  Cli.  .-iO  :  C>r,  T..  J.  Cli.  (-.2  ;   18  R.  881  ;  78  L.  T.  8S2  :  44 

W.  K.  75    740 

Darlington,  &c.  Bk-r.  Co.,  Er  purte,  4  De  G.  J.  &  8.  5.S1  :  40  E.  It.  I(i44  :  84 

L.  J.  r.k.  1(1  :   11  .lur.  (N.  S.)  122  ;   J 1  L.  T.  (>:.l  ;   18  \V.  U.  8.-.8...    1027 
WaEjgoii,  &(;.  Vo.  r.  Harding,  1S!)1,  1  Q.  B.  24."i';  Hd  L.  J.  Q.  1'..  1  Ki  . 

(54  L.  T.  40i)  :  3!l  W.  ![.  Ku  ;  7  Times  L.  K.  UK!    172.  1186 

Darnley  (Earl),  l{e,  1907.  1  ( 'ti.  15'.) ;  76  L.  J.  C'li.  5S  ;  1)5  L.  T.  706  ;  28  Tunes 

L.R.  98 814 

Dashwood  r.  Magniac,  1S!)I,  8  Cli.  8i)6  ;  60  L.  .1.  Cli.    SOU  ;  65   L.   T.  811  ; 

7  Times  L.  K.  621)    301 

Daubenv  /•.  Cockbnrn,  1  Mer.  626  :  35  E.  K.  8()1 445 

Davenport,  7.'".  18!»5,  1  Ch.  361  ;  64  L.  J.  Ch.  252  ;  18  B.  167  ;  71  L.  T.  875  ; 

48  \V.  B.  217    726 

■ /•.  Marshall,  1902,  1  Ch.  82  ;  71  L.  J.  Ch.  2i)  ;  85  L.  T.  840  :  50 

W.  R.  39    365 

Daveron,  Bp,  1893,  3  Ch.  421  ;  63  L.  J.  Ch.  54  :  8  B.  685  ;  69  L.  T.  52  ;  42 

W.  B.  24  ;  9  Times  L.  B.  570  733 

David  and  Matthews.  7.V,  1899.  1  Cii.  378  ;  68  L.  J.  Ch.  185  ;  80  L.  T.  75  : 

47  W.  B.  813 1031,  1064 

Davidson,  lie,  11  Oh.  D.  311  ;  40  L.  T.  726  745 

Be,  1909,  1  Ch.  567  ;  78  L.  J.  Ch.  437  ;  99  L.  T.  222;  24  Times 

L.  B.  760 739 

Davies.  7.V,  1892,  3  Ch.  63  :  61  L.  J.  Ch.  595  ;  67  L.  T.  54S  ;  41  W.  B.  13  ; 

8  Times  L.  B.  678 711,  813 

■ 7.'^',  1898.  2  Ch.  142  ;  67  L.  J.  Ch.  .^07  ;  79  L.  T.  844 254 

and  Kent,  Be,  1910,  2  Ch.  35  :  79  L.  J.  Ch.  689  ;  102  L.  T.  423.  See 

54  Sol.  J.  649  814,  355,  862,  733,  826 

r.   Davies,  38  Ch.  D.  499  ;  57  L.  .1.  Ch.  1093  ;  58  L.  T.  514 ;  36  W.  B. 

399  15,  54 

r.  Huguenin,    1   H.  &  M.  780;  71   E.  B.  320;  32  L.  J.  Ch.  417  :  2 

N.  B.  101  :  8  L.  T.  443  ;  11  W.  B.  1040  447 

to  Jones,  24  Ch,  D.  190  ;  52  L.  J.  Ch.  720  ;  49  L.  T.  624  ;  32  W.  B.  460     715 

Davies"  Trusts,  Br,  L.  B.  13  Eq.   163;  41    L.  J.    Ch.   97;  25   L.  T.   785;  20 

W.  B.  165 710,711 

Davis,  Be,  1891,  3  Ch.  119  :  61  L.  J.  Ch.  85  :  65  L.  T.  128  ;  39  W.  B.  627  ...  728 

Be,  1902,  1  Ch.  876  ;  71  L.  J.  Ch.  459  ;  86  L.  T.  292  ;  50  W.  B.  378...  741 

Be,   1902,  2  Ch.  814  ;  71  L.  J.  Ch.  589  ;  86  L.  T.  523  ;  51  W.   B.  8 246 

r.  Dysart  (Earl  ot),  20  Beav.  405  ;  52  E.  B.  659  ;  24  L.  J.  Ch.  381  ; 

1  Jur.  (N.  S.)  743  ;  8  Eq.  Bep.  599  ;  3  W.  B.  893  204 

V.  Harris,  1900,  1  Q.  B.  729 ;  69  L.  J.  Q.  B.  232  ;  81  L.  T.  780  ;  04  J.  P. 

180 7 

i:  Petrie,  I'.IOO,  2  K.  B.  780  :  75  L.  J.  K.  B.  992  :   95   L.   T.    289  :  22 

Times  L.  B.  771   1158 

r.  Shepherd,  L.  B.  1  Ch.  410  ;  35  L.  J.  Ch.  581  ;  15  L.  T.  122 157 

■ r.  ToUemache,  2  Jiir.  (N.  S.),  1181  ;   28  L.  T.  (0.  S.)  188  598 

■ c.  Town  Properties,  i;c.  Corpn.,  1908,  1  Ch.  797  ;  72  L.  J.  Ch.  889  :  s8 

L.  T.  665  ;   51  W.  B.  417   27,  76 

v.  Trebarne,  6  App.  Cas.  4()0  ;  50  L.  J.  Q.  B.  665  ;  29  W.  B.  809 KiO 

Davison  v.  Gent,  1  H.  &  N.  744  ;  26  L.  J.  Ex.  122  ;  3  Jur.  (N.  S.)  342 ;  5  W.  B.  229       88 

Davy,  Be,  1908,  1  Ch.  61  :  77  L.  J.  Ch.  67  ;  97  L.  T.  654  823,830 

Daw  V.  Herring,  1892,  1  Ch.  284  ;  61  L.  J.  Ch.  5  ;  65  L.  T.  782  ;  40  AV.  B.  01...   1087 

Dawes  r.  Tredvvell,  IS  Ch.  I).  354  ;  45  L.  T.  119  ;  29  W.  B.  798 366 

Dawkins  r.  Penrhyn  (Lord),  4  Ajip.  Cas.  51  ;  48  L.  J.  Ch.  304  ;  39  L.  T.  588 

27  W.  B.  173    593 

Dawson,  Ex  parte,  L.  B.  19  E(i.  488  :  44  L.J.  Bk.  49  ;  82  L.  T.  101  ;  28  W.  B. 

354     823 

Re,  1899,  W.  JS.  184  ;  48  \V.  R.  78  ;  S.  C.  48  Sol.  .1.  70ii 623 

Be,  1906,  2  (!h.  211  ;  75  L.  J.  Ch.  604  ;  94  L.  T.  817  :  54  W.  R.  556...  744 

r.  Braimes,  &c.  Ltd..  1907.  2  Ch.  359  ;  7(;  L.  J.  Ch.;i.s8  :  97  L.  T.  .S8  ; 

14  Manson,  254  100 

/•.  In.  Bev.  Commrs..  )905,  2  Ir.  B.  09 818 

r.  Isle,  1906,  1  Ch.  688  ;  75  L.  J.  Ch.  3  58  ;   95  L.  T.  8S5  ;  54   W.    R. 

452     1084 


TABLE    OF    CASES. 


xliii 


PAGH 

363 


Day  r.  Day.  78  L.  T.  3:)8  ••;••;■ 

_--  V   Kellaud,  1900.  2  Ch.  745  :  70  L.  J.  Ch.  H;  S3  L.  T.  447  :  41t  U.K.  Ob     26b 

DayreU,  He,  1904,  2  Ch.  49(3  ;   73  L.  .1.  Ch.  79.-.  ;  91  L.  T.  373  u04 

Dean  v.  Allaby,  3  Esp.  11 •■■••"•       ^^ 

r.  Dean,  1891,  3  Ch.  1.50:  CH  L.  J.  Ch.   ."..53;  (k>  L.  T.  6.):  39  \\ .  Iv. 

.568;  7  Times  L.  R.  579 723 

Deare  i:  Soutten,  L.  E.  9  Eq.  151  :  21  L.  T.  .523  ;  18  W.  K.  203 28b 

Debeiih^m  r.  Mellon,  6  App.  Cas.  24  ;  50  L.  .J.  Q.  B   155  ;  43  L.  T.  (.73  ;  29 

VV.  R.  141  ;  45  J.  P.  252  •••     28o 

De  ClifEord's  (Lord)  E.state.  Bp,  190i»,  2  Ch.  7(17  ;  GU  L.  J.  Ch.  828  ;  83  L.  1. 

IfiO  ;  16  Times  L.  R.  .547 ••     ^-^t* 

De  Hoo-hton,  He,  189(5.  2  Ch.  385  ;  (i5  L.  .J.  Ch.  6(57  :  74  L.  T.  (il3  :  44  W.  R.  635. ..44o,  481 
De  Lancey,  He,  L.  r!  7  Ex.  140  ;    41   L.  J.  Ex.  64  ;  22  L.  T.   239  ;   18  W.  R. 

468 ^l^ 

Delaney  r.  Fox,  2  C.  B.  (N.  S.)  7(58  ;  26  L.  .1.  C.  P.  248    _•'!» 

Delany,i?e,  1902,  2  Ch.  642  ;  71  L.  .J.  Ch.  811  ;  87  L.  T.  46  :  51  W.  R.  27 -39 

De  Lassalle  r.  Guildford,  1901,  2  K.  B.  215  :  70  L.  J.  K.  B.  533  ;  84  L.  T.  549  : 

49\V.  R.  467 ^^ 

De  Lusi's  Trusts,  Be,  3  Ir.  L.  R.  232   'H 

De  Mestre  v.  West,  1891,  A.  C.  264  ;  (JO  L.  .J.  P.  C.  6(5 :  64  I..  T.  375  ;  ....  .J.  P 


613 


321 


De  Moleyns  and  Harris.  Re,  1908,  1  Ch.  110  ;  77  L.  J.  Ch.  9  ;  97  L.  T.  (i30...  314 
Dendy  v.  Evans,  1910,  1   K.  B.  263  :  79  L.  J.  K.  B.   121  ;  102  L.   T.  4  :  54 

Sol.  J.  151  29,  32 

r.  Nicholl,  4  C.  B.  (N.  S.)  376  ;  27  L.  J.  C.  P.  220  ;  6  W.  R.  502     29 

Deneker,  i?<>,  72  L.  T.  220  ;  13  R.  294  ;  189.5.  W.  N.  28 812 

Dennett  r.  Atherton,    L.  R.   7  Q.  B.  316:  41   L.  J.  Q.  B.   1(55:    20  W.  R. 

A±i)                           _  _           27 

Deiniis^^f-,  24  Times  L.R.  499    •'■'»2 

De  Pothonier,  He,  190(1,  2  Ch.  529;  (39  L.  J.  Ch.  773  ;  83  L.  T.  220  ...248,  3/.d,  84.. 

Derbyshire,  He,  75  L.  .J.  Ch.  95    ••     2<2 

De  Rodes,  He,  1909.  1  Ch.  815  ;  78  L.  J.  Ch.  434  ;  100  L.  T.  9.59 312,  o31 

De  Stacpoole  r.  De  Stacpoole,  37  Ch.  D.  139  ;  57  L.  J.  Ch.  463  ;  58  L.  T.  382  ; 

36  W.  R.  320    -^^0,  387 

D'Estampes,  He,  53  L.  J.  Ch.  1117  ;  51  L.  T.  .502  ;  32  W.  R.  97S 36(3 

Detmold,  He,  40  Ch.  D.  585  ;  58  L.  .T.  Ch.  495  :  61  L.  T.  21  :  37  W.  R.  442  ...  354 
Devaynes  v.  Robinson,  24  Beav.  86  ;  53  E.  R.  289  :   27  L.  .1.  Ch.  157  :    3  .lur. 

(N.  S.)707;  29  L.  T.  (0.  S.)  244  :  5  \V.  R.  .509 242 

Dewar  r.  Goodman,  1909,  A.  C.  72  ;  78  L.  .J.  K.  P..  209  ;  loo  L.  T.  2  :  25  Tunes 


L.  R.  137 


97 


Dewhirst,  He,  33  Ch.  D.  416  ;  55  L.  -J.  Ch.  842  ;  55  L.T.  427  ;  35  \V.  R.  147...     617 


De  Witte  r.  Addison,  80  L.  T.  207  -^26 

Dickin  and  Kelsall,  He,  1908,  1  Ch.  213;  77  L.  J.  Ch.  177  ;  98  L.  T.  3<T    314 

Dickson,  He,  29  Ch.  D.  331  ;  54  L.  J.  Ch.  510  ;  .52  L.  T.  707  :  33  W.  R.  511...     794 
Dilkes  V.  Bro«dmead,  2  De  G.  F.  &  .J.  5(56  ;    45  E.  R.  740  ;    30  L.  J.  CIi.  268  ; 

7  Jur.  (N.  S.)  .56  ;  3  L.T.  605  ;  9  W.  R.  238 '-t;^ 

Dimes  r.  Scott,  4  Russ.  195  ;  38  E.  R.  778 '^'^ 

Dinham  v.  Bradford,  L.  R.  5  Ch.  519  lt^»*'(' 

Dive,  He.  1909,  1  Ch.  328  ;  78  L.  .J.  Ch.  248  :  loo  L.  T.  190 254,  37.5,  84.. 

Dixon,  He,  1900,  2  Ch.  561  ;  69  L.  J.  Ch.  609  ;  83  L.  T.  129  ;  48  W.  R.  665  ...  237 

c.  Bradford,  &c.  Socv.,  1904,  1  K.  B.  444  ;  73  L.  J.  K.  B.  136  ;  90  L.  T. 

122;  20  Times  L.  R.  159    '^*'> 

r.  Di.xon,  24Beav.  129  ;  53  E.  R.  3o6 72< 

Doewra,  He,  29  Ch.  D.  693  :  54  L.  .1.  Ch.  1121  :  53  L.  T.  288  :  33  W.  R.  574...     275 
Dod's  Charity.  He,  1905.  1  Ch.  442  :  74  L.  .).  Ch.  260  ;  92  L.  T.  260  ;  53  \V.  R. 

314  ;  2rTimesL.  R.  4.52    '-^''^ 

Dodd  r.  Churton,  1897,  1  Q.  B.  5(52  :    (^i\  L.  .1.  (^  B.  477  :    76  L.  T.  438  :    4.. 

W.  R.  49  ;  13  Times  L.  R.  305 120O 

Dodson  i;.  Downey,  1901,  2  Ch.  620:    70  L.  .).   Ch.  854  ;    85  L.   T.   273;    .iO 

W.  R.  57    l*^'*'^ 

Doer.  Alexander,  2  M.  &  S.  525;  105  E.  R.  477    29 

i:  Barthrop,  5  Taunt.  382 '1' 

V.  Bevaii,  3  M.  &  S.  353  ;  105  E.  R.  644  ;    2  Rose,  4.56  22,  23 


xliv  TABLE    OF   CASES. 

PAGE 

Doe  r.  Bigtrs,  2  Taunt.  109    713 

('.  Burlington  (Earl),  5  B.  &  Ad.  507  ;    1(»S  E.  U.  S78  ;    2  N.  tt  M.  534  ;    3 

L.  J.  K.  B.  2(') 14,  15 

V.  Carter,  8  Term  Rep.  57  ;  lOl  E.  11.  121)4   22 

c.  Uavies,  1  Q.  B.  430  ;  10  L.  J.  Q.  B.  ICt) 7U 

r.  Ewart,  7  Ad.  &  El.  (i37  ;  7  L.  J.  Q.  B.  177    714 

c.  Gladwin,  (>  Q.  B.  95:?  ;  14  L.  J.  Q.  B.  189  ;  9  Jur.  508     20 

V.  Hogg,  4  Dow.  &  Rv.  22(i  ;  1  Car.  &  P.  160 ;  2  L.  J.  (0.  S.)  K.  B.  121...  22 

V.  Homfray.  (i  Ad.  Jc  El.  20lj  ;  6  L.  J.  K.  B.  132    713 

r.  Laming,  4  Camp.  77  22 

V.  Luxton,  6  Term  Rep.  289  ;    101  E.  R.  558  ;    G.  Cooper,  178  ;    35  E.  R. 

522  ;  3  P.  Wms.  10,  n. ;  24  E.  R.  947    59S 

r.  Manning,  9  East,  59;  103  E.  R.  495  "..  318 

— -  V.  Masters,  2  B.  &  C.  490  ;  107  E.  R.  466  ;    4  D.  .V  R.  45  ;  2    L.  J.  (O.  S.) 

K.  B.  117     29 

r.  Porter,  3  Term  Rep.  13  ;  lOO  E.  R.  429 36 

1^.  Smythe  (Lady),  i  M.  &  S.  347  ;  105  E.  R.  862 58 

r.  Vardill,  7  CI.  &  Fin.  895  ;  7  E.  R.  1308  ;  West,  500  ;  9  E.  R.  1076  725 

V.  Walker,  5  B.  &  C.  Ill  ;    108  E.   R.  41  ;    4  L.  J.  (0.  S.)  K.  B.  93;    7 

Dow.  &  Ry.  487  516 

,-.  Wandlass,  7'Term  Rep.  117  ;  101  E.  R.  885  28 

-    -  r.  Willan,  2  B.  &  Aid.  84  ;  106  E.  R.  298    714 

r.  WoodrofEe,  2  H.  L.  Cas.  811  ;  9  E.  R.  1301  ;    18  L.  J.  Ex.  498  ;  13  Jur. 

1013    367 

Doherty  r.  Allman,  3  App.  Cas.  709  ;  39  L.  T.  129 ;  26  W.  R.  513    14 

Domviile  and  Callwell,  7.V,  1908.  1  Ir.  Rep.  475   312 

Donald,  Br,  1909,  2  Ch.  410  ;  78  L.  J.  Ch.  761  ;  101  L.  T.  377  ;  53  Sol.  J.  673.. .740 

Donegal  r.  Neill,  16  L.  R.  Ir.  309    10 

Doody,  L'e,  1893,  1  Ch.  129  ;  62  L.  J.  Ch.  14  ;  2  R.  166,  n.  ;   67  L.  T.  650  ;  68 

ib.  128  ;  41  VV.  R.  49  ;  9  Times  L.  R.  77 266 

Dormay  r.  Borrodaile,  10  Beav.  335  ;  50  E.  R.  611  ;   l(i  L.  J.  Ch.  337  ;  11  Jur. 

37!) 370 

Dormer  r.  Ward,  1901,  P.  20  ;  69  L.  J.  P.  144  ;  83  L.  T.  556  ;  49  W.  R.  149  ...  288 
Dougal  r.  McCarthys  1893,  1  Q.  B.  736  ;    62  L.   J.  Q.  B.  462  ;    4  R.  402  ;    68 

L.  T.  699  ;  41  W.  R.  484  ;  57  J.  P.  597  ;  9  Times  L.  R.  419    3 

Douglas,  7.V,  1905,  1  Ch.  279  ;  74  L.  J.  Ch.  196  ;    92  L.  T.  78  ;  21  Times  L.  R. 

140     738,  970 

v.  Bolam,  1900,  2  Ch.  749  ;    70  L.  J.  Ch.  1  ;    83  L.  T.  448  ;    49  W.  R. 

163;  17TimesL.  R.  1    268 

r.  Congreve,  1  Keen,  410  ;  48  E.  R.  364  ;  6  L.  J.  Ch.  51     812 

V.  Douglas,  Kay,  400  ;  69  E.  R.  169  ;  23  L.  J.  Ch.  732    709 

Dowding,  Be,  1904,  1  Ch.  441  ;  73  L.  J.  Ch!  194  ;  90  L.  T.  82  ;  52  W.  R.  293...  3fi7 

Dowson  and  Jenkins,  7.'^,  1904,  2  Ch.  219  ;  73  L.J.  Ch.  684  ;  91  L.  T.  121 1176 

Doyle,  Bf,  1899,  1  Ir.  R.  113 23 

Drax,  Be,  75  L.  J.  Ch.  317  ;  91  L.  T.  611  ;  54  W.  R.  418  ;  22  Times  L.  R.  343  ; 

1906,  W.  N.  53 479 

Draycott  r.  Harrison,  17  Q.  B.  D.  147  ;  34  W.  R.  546 287 

Drewett  r.  Pollard,  27  Beav.  196  ;  54  E.  R.  76 73.5 

Drieselman  r.  Winstanley,  53  Sol.  J.  631   13 

Driscoll  V.  Battersea  Boro.  Council,  1903,  1  K.  B.  881  ;  72  L.  J.  K.  B.  564  ;  88 

L.  T.  795  ;  67  J.  P.  264;  1  L.  G.  R.  511 129 

Drummond  and  Davie,  Be,  1891,  1  Ch.  524  ;  60  L.  J.  Ch.  258  ;  64  L.  T.  246  ; 

39  W.  R.  445  ;  7  Times  L.  R.  272  ." 593 

Duberley  r.  Day,  16  Beav.  33  ;  51  E.  R.  688  ;  22  L.  J.  Ch.  99 ;  16  Jur.  581  ...  272 
Du  Bochet,  Be,  1901,  2  Ch.  441  ;  70  L.  J.  Ch.  647  ;  84  L.  T.  710  ;  49   W.  R. 

588     725 

Dudson,  Be.  8  Ch.  D.  628  ;  47  L.  J.  Ch.  ()32  ;  39  L.  T.  182  ;  27  W.  R.  179. ..591,  595 

Dugdale,  Be,  38  Ch.  D.  176  ;  57  L.  J.  Ch.  634  ;  58  L.  T.  581  ;  36  W!  R.  462...  820 
Dumble,  Be,  23  Ch.  D.  360  ;  52  L.  J.  Ch.  631  ;  48  L.  T.  661  ;  31  W.  R.  605. ..724,  731 
Dumpor's  Case,  4  Co.  Rep.  119b  ;  76  E.  R.  1110  ;  Co.  Ent.   684,  pi.  22.      See 

1  Smith,  L.  C.  (11th  ed.),  p.  32 34 

Dunbar  r.  Dunbar,   1909,  2  Ch.  639;  79   L.  J.   Ch.   70;  101   L.    T.  553;  26 

TimesL.  R.  21;  54  Sol.  J.  32    .- 282 


TABLE    OF    CASES.  xlv 

PAGE 

Duncan  r.  Dixon,  44  Ch.  D.  21 1  ;  o9  L.  J.  Ch.  437 ;  02   L.  T.  319  ;  38  W.  R. 

700;  0  Times  L.  K.  222  317,340 

c.  Lawson,  41  Ch.  D.  394  ;  58  L.J.  Ch.  502  ;  60  L.  T.  732  ;  37  W.  R. 

.524  ;  53  J.  P.  532  ;  5  Times  L.  R.  402   705 

r.  Watts,  16  Beav.  204  :  51  E.  R.  750 785 

Dunham  Massey  S.  E.,  l{ff,  22  Times  L.  R.  .^95    313 

Dunlop,  kc.Co.  r.  North  British,  kc.  Co.,  21  Rep.  Rat.  Cas.  101   1123 

Dunraven's  (Earl)  S.  E.,  lie,  1907,  2  Ch.  417  ;  76  L.  J.  Ch.  591  ;  97  L.  T.336  ; 

23  Times  L.  R.  691 313 

Dunsany's  Settlement.  7^^  1906,  1  Ch.  578  ;  75  L.  J.  Ch.  356  ;  94  L.  T.  361...     367 
Durham  Elec..  &c.  Co.  v.  In.  Rev.  Commrs.,  1909,  2  K.  B.  004  ;  78  L.J.  K.  B. 

1158  ;  101  L.  T.  51  ;  73  J.  P.  425  ;  25  Times  L.  R.  072 330 

Dntton  r.  Thompson,  23  Ch.  D.  278  ;  52   L.  J.  Ch.  661  ;  49   L.   T.   1U9  ;  31 

W.  R.  596 325 

Dyson,  Be,  1910,  1  Ch.  750  ;  79  L.  J.  Ch.  433  :  102  L.  T.  425  745 

r.  Forster,  1909,  A.  C.  98  ;  78  L.  J.  K.  B.  240  ;  99  L.  T.  942  :  25  Times 

L.  R.  106 100 

E.  A.  B.,  Be,  1902,  1  K.  B.  457  ;  71  L.  J.  K.  B.  350  ;  85  L.  T.  773  ;  50  W.  R. 

229  ;  9  Manson,  105    1172 

Eager  r.  Furnivall,  17  Ch.  D.  115  ;  50  L.  J.  Ch.  537  ;  44  L.  T.  404  ;  29  W.  R. 

049      272 

Earle  r.  Kingscote,  1900,  2  Ch.  585  ;  69  L.J.  Ch.  725  ;  83  L.  T.  377  ;  49  W.  R. 

3  ;  16  Times  L.  R.  511   286 

Eastprn  Telegraph  Co.  r.   Dent,   1899,  1   Q.  B.  835  ;  OS   L.  J.  Q.  B.   504;  80 

L.  T.  4.59  24.92 

Eastland  r.  Burchell,  3  Q.  B.  D.  432  ;  47  L.  J.  Q.  B.   500  ;  38  L.  T.  508  ;  27 

W.  R.  290 286 

Easton  r.  Pratt,  2  H.  &  C.  070;  33  L.  J.   Ex.  233;  3  N.  R.  133  :  In  Jar. 

(N.  8.)  732  ;  9  L.  T.  841  ;  12  W.  R.  805 16 

Easum  r.  Appleford,  5  Myl.  &  Cr.  50  ;  41  E.  R.  292  ;  10  L.  J.  Ch.  81 729 

Ebbetts  c.  Conquest,  1895,  2  Ch.  377  ;  64  L.  J.  Ch.  702  ;  73  L.  T.  69  ;  44 
W.  R.  56 ;  affirmed,  .■iuh  nom.  Conquest  v.  Ebbetts, 
1896,  A.  C.  490  ;  65  L.  J.  Ch.  808  ;    75  L.  T.  36  :  45 

W.  R.  50;  12  Times  L.  R.  .599 17 

V. 82  L.  T.  .561  ;  44  Sol.  J.  378 17 

Eccles  r.  Cheyne,  2  K.  .t  J.  070  ;  09  E.  R.  954 729 

Ecclesiastical  Commrs.  v.  Merral,  L.  R.  4  Ex.  102  ;  38  L.  J.  Ex.  93  ;  20  L.  T. 

573;  17W.  R.  676... 3 

— r.  Wodehouse,  1895,  1  Ch.  552  ;  64  L.  J.  Ch.  329  ;  13 

R.  372  :  72  L.  T.  257  :  43  W.  R.  395  ;  60  .J.  P.  200  58 

Edge  r.  Boileau.  16  Q.  B.  D.  117  ;  55  L.  J.  Q.  B.  90  :  53  L.  T.  9()7  ;  34  W.  R. 

103 28 

Edinburgh  (Provost  of)  v.  Lord  Ailvocate,  4  App.  Cas.  823    385 

Edmunds  r.  Edmunds,  19(i4.  P.  362  ;  73  L.  J.  P.  97  ;  91  L.  T.  .568 319 

Edward  r.  Cheyne,  13  App.  Cas.  385  279 

Edwards.  Be,  63  L.  T.  481     709 

Be,  1910,  1  Ch.  541  ;  79  L.  J.  Ch.  281  ;  102   L.  T.  308  ;  54   Sol.  J. 

325  ;  26  Times  L.  R.  308 479 

/••  Carter,  1893,  A.  C.  360  ;  63  L.  J.  Ch.    luo  :  1  R.  218  ;  69   L.  T. 

153  ;  58  J.  P.  4 317,  340,  367 

I'.  Edwards,  15  Beav.  357  ;  51  E.  R.  570  ;  21  L.  J.  Ch.  324  ;  16 

Jur.  259  727 

r.  Lewis,  3  Atk.  .538;  26  E.  R.  1110 205 

V.  Picard.  1909,  2  K.  B.  903;  78  L.  J.  K.  B.  1108  ;  lOl  L.T.  416  ;  25 

Times  L.  R.  815 1111 

r.  Tuck.  3  De  G.  M.  &  G.  40  ;  43  E.  R.  17  ;  23  L.  J.  Ch.  204  ;   17  Jur. 

921 735 

Edwick  r.  Hawkes.  18  Ch.  D.  199  ;  50  L.  J.  Ch.  577  :  45  L.  T.  108  :  29  W.  R. 

914 : 1U3 

Egmont's  (Earl)  S.  E.,  Be,  1900.  2  Ch.  151  ;  75  L.  J.  Ch.  (i49  ;  95  L.  T.  187  ; 

54  W.  R.  504  ;  22  Times  L.  R.  43(i 313 


xlvi  TABLE    OF    CASES. 

PAGE 

Emioiit's  (Earl)  Trusts,  lie,  1908,  1  Ch.  821  ;  77  L.  J.  Ch.  479  ;    98  L.  T.  826  505, 

790 
Eilbeck,  Be,  1910,  1  K.  B.  136  ;  79  L.  J.  K.  B.  265  ;  101  L.  T.  688 ;  51  Sol.  J. 

118  ;  26  Times  L.  K.  Ill  ;  17  Manson,  1    1160 

Elcom,  lie,  1894,  1  Ch.  803  ;    63  L.  J.  Ch.  392  ;    7  R.  87  ;    70  L.  T.  54  ;    42 

W,  I!.  279 274 

Elford,  lie,  1910,  1  Ch.  814  ;  79  L.  J.  Ch.  385  ;    102  L.  T.  488;  54  Sol.  J.  542  745 
EUenboroiif^h,  ^?,  1903,  1  Ch.  697;    72  L.    J.   Ch,  218;    87  L.   T.   714;    51 

W.  R.315 :^24 

Elliot's  Trusts,  He,  L.  R.  15  Eq.  194  ;  42  L.  J.  Ch.  289  ;  21  W.  R.  455  260 

Ellis  r.  Kerr,  1910,  1  Ch.  529  ;  79  L.  J.  Ch.  291  ;  102  L.  T.  417  ;  54  Sol.  J.  307     68 
r.  RoNvbotham,  1900,  1  Q.  B.  740  ;    69  L.  J.  Q.  B.  379  ;   82  L.  T.  191  ; 

48  W.  R.  423    11 

Ellis'  Trusts,  lie,  L.  R.  17  Eq.  409  ;  43  L.  J.  Ch.  444  ;  22  W.  R.  448 277 

Elmsley  f.  Young,  2  Myl.  &  K.  780  ;  39  E.  R.  1142  :  4  L.  J.  Ch.  200    725 

Elve  V.  Eoyton,  1891,  1  Ch.  501  ;  60  L.  J.  Ch.  383  :  64  L.  T.  482 373 

Elwes  V.  Mawe,  3  East,  38  ;  102  E.  R.  510  ;  2  Smith's  L.  Cas.  99     44 

Elworthy  r.  Sandford,  3  H.  &  C.  330  ;    34  L.  J.   Ex.  42  ;    10  L.  T.  654  ;    12 

W.  R.  1008    59 

Emmins  r.  Bradford,  13  Ch.    D.  493  ;    49  L.  J.  Ch.  222  ;    42  L.  T.  45  ;    28 

W.  R.  531 360 

Emuss  r.  Smith,  2  De  G.  &  Sm.  722  ;  64  E.  R.  323 81,  708 

Essery  v.  Cowlard,  26  Ch.  D.  191  ;   53  L.  J.  Ch.  661  ;    51  L.  T.  60  ;   32  W.  R. 

518 33& 

Evans,  Re,  1909,  1  Ch.  784  ;  78  L.  J.  Ch.  441 ;  100  L.  T.  779  708 

Be,  1910,  1  Ir.  R.  95 282 

and  Bettell,  Be,  1910,  2  Ch.  438  ;  79  L.  J.  Ch.  669  ;  103  L.  T.  181  ;  54 

Sol.  J.  680 807 

. r.  Davis,  10  Ch.  D.  747  ;  48  L.  J.  Ch.  223  ;  39  L.  T.  391  ;  27  W.  R.  285  92 

r.  Jones,  2  Coll.  Ch.  Cas.  516  ;  63  E.  R.  840 729 

r.  Levy,  1910,  1  Ch.  452  ;  79  L.  J.  Ch.  383  ;  102  L.  T.  128  24 

r.  Tweedy,  1  Beav.  55  ;  48  E.  R.  859  ;  8  L.  J.  Ch.  46 7.52 

. r.  Vaughan,  4  B.  &  C.  261  ;  107  E.  R.  1056  ;  6  D.  &  R.  349  ;  3  L.  J. 

(0.  S.)  K.  B.  217 28 

Eve,  Be,  1909,  1  Ch.  796  ;  78  L.  J.  Ch.  388  ;  100  L.  T.  874    725 

Evered,  Be,  1910,  2  Ch.  147  ;  79  L.  J.  Ch.  465  ;  102  L.  T.  694  ;    54  Sol.  J.  540  447 

Eversley,  Be,  1900,  1  Ch.  96  :  69  L.  J.  Ch.  14  ;  81  L.  T.  600  ;  48  W.  R.  249  ...  479 
Ewart  r.  Fryer.     See  Fnjer  v.  Ewart. 

Eyre,  i??,  49  L  T.  259  ;  1883,  W.  N.  153    447 

.  Be,  1907,  1  K.  B.  331  ;  76  L.  J.  K.  B.  227  ;  96  L.  T.  236    764 

\:  Marsden,  2  Keen,  564  ;    48  E.  R.  744  ;    7  L.  J.  Ch.  220  ;    2  Jur.  583  ; 

afftrmed,  4  Myl.  &  Cr.  231  ;  41  E.  R.  91  ;  3  Jur.  450  735 

r.  Wynn-Mackenzie,  1896,  1  Ch.  135  ;    65  L.  J.  Ch.  194  ;    73  L.  T.  571  ; 

44  W.  R.  273 266 

Eyston,  Ex  jwrte,  7  Ch.  D.  145  ;  47  L.  J.  Bk.  62  ;  37  L.  T.  447  ;  26  W.  R.  181  820 

F.  r.  F.,  1902, 1  Ch.  688  ;  71  L.  J.  Ch.  415 698 

Farlow  r.  Stevenson,  1900,  1  Ch.  128  ;    69  L.  J.  Ch.  106;    81  L.  T.  5S9  ;    48 

W.  R.213 89 

Farmer  r.  Dean,  32  Beav.  327  ;  55  E.  R.  128    245 

Famham,  Br,  1895,  2  Ch.  799  ;    64  L.  J.  Ch.  717  ;    12  R.  554  ;    73  L.  T.  231  ; 

3  Manson,  109  ;  11  Times  L.  R.  5.56  323 

,  Be,  1904,  2  Ch.  561  ;  73  L.  J.  Ch.  667  ;   91  L.  T.  780  ;  2  L.  G.  R.  1050  746 

Farrar  v.  Wintcrton  (Earl),  5  Beav.  1  ;  49  E.  R.  476;  6  Jur.  204 708 

Farrow  r.  Wilson,  L.  R.  4  C.  V.  744  ;   38  L.  J.  C.  P.  326  ;   20  L.  T.  810  ;    18 

W.  R.  43      1190 

Fearon  /•.  Aylesford  (Earl  of),  14  Q.  B.  D.  792  ;    54   L.  J.  Q.  15.  33  ;    52  L.  T. 

9.54  ;  33  W.  R.  331  ;  49  J.  1'.  596 698 

Featherstonlmugh  v.  Fenwick,  17  Vcs.  298  :  34  E.  R.  115 1037 

Feilden  v.  Slater,  L.  R.  7  Eri.  523  ;  38  L.  J.  Ch.  379  ;  20  L.  T.  112  ;  17  W.  R.  485  22 
Fenner  r.  Blake.  1900,   1   Q.  B.  426  ;  69   L.J.  Q.   B.  257;  82   L.   T.   149;  48 

W.R.  392 3ty 


TABLE    OF    CASES.  xlvil 

PAGE 

Ferguson  r. ,  2  Esp.  590  16 

Fergusson,  Ee,  lt»02,  1  Ch.  483  :  71  L.  J.  Ch.  360  ;  50  W.  R.  312 725 

Ferneley's  Trusts,  Be,  11)02,  1  Ch.  543  ;  71  L.  J.  Ch.  422  ;  86  L.  T.  413;  50 

W.  R.  346 444 

Festins  r.  Allen,  12  M.  &  W.  279  ;  13  L.  J.  Ex.  74 722 

Fiat,  Motors,  Ltd.,  Re,  Times  Newsp.,  8th  Nov.,  1910  ;  1911,  1  Ch.  66  ;  103  L.  T. 

453 1116 

Field  r.  Field,  1894,  1  Ch.  425:  63  L.  J.  Ch,  233  :  8  R.  201  ;  69  L.  T.  826; 

42  W.  R  346  ;  10  Times  L.  R.  131 375,  876,  845 

Fielding  r.  Preston,  1  DeG.  &  J.  438  ;  44  E.  R.  793;  5  W.  R.  851  716 

Fieldwick,  Be,  1909,  1  Ch.  1  ;  78  L.  J.   Ch.  153  ;  100  L.  T.  106 284,  814 

FiUiter  V.  Phippard,  11  Q.  B.  347  ;  17  L.  J.  Q.  B.  89  :  12  Jur.  202 19 

Fish,  Be,  1893,  2  Ch.  413  ;  62  L.  J.  Ch.  977  ;  2  R.  467  ;  69  L.  T.  233 388 

Fisher  and  Haslett,  Be,  13  L.  R.  Ir.  .546    661 

r.  Shirley,  43  Ch.  D.  290  ;  59  L.  J.  Ch.  29 ;  61  L.  T.  osa  ;  38  W.  R.  70...  367 

Fitzgerald's  Settlement,  Be,  37  Ch.  D.  18  ;  57  L.  J.  Ch.  594  ;  57  L.   T.  706  ; 

36  W.  R.  385    327,  736 

Fitzhardinge  (Lord),  Be.  80  L.  T.  376 470 

Fitzherbert,  7.V,  1898,  W.  N.  58  623 

r.  Shaw,  1  H.  Bl.  258  44 

Fitzroy  i:  Richmond  (Duke  of).  27  Beav.  190  ;  54  E.  R.  74  ;  28  L.  J.  Ch.  752  ; 

5  Jur.  (N.  S.)  971    443 

Flamank,  Be,  40  Ch.  D.  461  ;  58  L.  J.  Ch.  518 ;  60  L.  T.  376  :  37  W.  R.  502...  278 

Flavell.  Be,  25  Ch.  D.  89  ;  53  L.  J.  Ch.  185  ;  49  L.T.  690  ;  32  W.  R.  102 1064 

Fleetwood,  Be,  15  Ch.  D.  594  ;  49  L.  J.  Ch.  514  ;  29  W.  R.  45 748 

Fleming  v.  Gooding.  10  Bins.  549  ;  4  M.  &  Scott,  455  ;  3  L.  J.  C.  P.  214 58 

Fletcher  and  Dyson,  Be,  1903,  2  Ch.  688  ;  72  L.  J.  Ch.    791  ;  89   L.   T.  473; 

52  W.  R.27  ;  19  Times  L.  R.  682 59 

i;  Ashburner,  1  Bro.  C.  C.  497  ;  28  E.  R.  1259  ;  1  Wh.   &  T.  L.  Cas. 

(8th  ed.)  p.  347   745 

t,.  Collis,  1905,  2  Ch.  24  ;  74  L.  J.  Ch.  .502  ;  92  L.  T,  749  ;  53  W.  R.  516  252 

r.  Nokes,  1897,   1   Ch.  271  ;  66  L.  J.  Ch.  177  ;  76  L.  T.  107  ;  45  W.  R. 

471  ;  61  J.  P.  232  ;  13  Times  L.  R.  171 30 

•  V.  Sondes  (Lord),  1  Bligh  (N.  S.)  144  ;  4  E.  R.  826  ;  3  Bing.  501 379 

Flower,  Be,  34  W.  R.  149  ;  55  L.  J.  Ch.  200  ;  1885,  W.  N.  206  813 

and  Met.  Board  of  Works,  Be,  27  Ch.  D.  592  ;  53  L.  J.  Ch.  955  ;  51 

L.  T.  257  ;  32  W.  R.  1011 244 

Flovd,  Be,  1897,  1  Ch.  633  ;  66  L.  J.  Ch.  350  ;  76  L.  T.  251  ;  45  W.  R.  435  ; 

"l3  Times  L.  R.  278 13 

Floyer  v.  Bankes,  32  L.  J.  Ch.  610  :  2  N.  R.  7  ;  8  L.  T.  483  ;  11  W.  R.  630  ...  470 

V. ,  3  De  G.  J.  &  S.  306  ;  46  E.  R.  654  ;  33  L.  J.  Ch.  1  ;  3  K  R. 

16;  9  Jur.  (N.  S.)  1255  ;  9  L.  T.  353  ;  12  W.  R.  28  470,771 

Foakes  r.  Jackson,  1900,  1  Ch.  807  ;  69  L.  J.  Ch.  352  ;  88  L.  T.  26  ;  48  W.  R. 

G16     360 

Follett  V.  Pettman,  23  Ch.  D.  337  ;  52  L.  J.  Ch.  521  ;  48  L.  T.  865  ;  31  AV.  R. 

779 851 

Forshaw  v.  Higginson,  20  Beav.  485  ;  .52  E.  R.  690 257 

Forster  v.  Abraham,  L.  R.  17  Eq.  351  ;  43  L.  J.  Ch.  199  ;  22  W.  R.  386  258 

Fortescue  r.  Barnett,  3  Myl.  &  K.  36  ;  40  E.  R.  14  ;  3  L.  J.  Ch.  106  323 

Foster  and  Lister,  Be,   6  Ch.   D.  87  ;  46  L.  J.  Ch.  480  ;  36  L.  T.  582  :  25 

W.  R.  553 322 

Fothergill,  Be,  1903,  1  Ch.  149  ;  72  L.  J.  Ch.  164  ;  87  L.   T.  677  :  51    W.  R. 

203     504 

Foveaux,  Be.  1895,  2  Ch.  501  ;  64  L.  J.  Ch.  856  ;  18  R.  730  ;  73  L.  T.  202  ;  43 

W.  R.  661 740 

Fowler  r.  Cohn,  21  Beav.  360  ;  52  E.  R.  898  ;  2  Jur.   (N.  S.)  815  ;  4  W.  R. 

412     443 

Fox  V.  Mackreth,  2  Bro.  C.  C.  400  ;  29  E.  R.  224  ;  2  Cox.  158,  320  ;  30  E.  R. 
72,  148  ;  4  Bro.  P.  C.  258  ;  2  E.  R.  175  :  2  Wh.  .V:  T.  L.  Cas.  (7th  ed.) 

709     245 

V.  Swann,  Sty.  482  ;  82  E.  R.  881    22 

Francis,  Be,  1905,  2  Ch.  295  ;  74  L.  J.  Ch.  487  ;  93  L.  T.  132  ;  53  W.  R.  571...  719 
r.  Doe  d.  Harvey,  4  M.  6:  W.  331 ;  1  H.  &  H.  362  ;  8  L.  J.  Ex.  280.  58 


xlviii 


TABLE    OF    CASES. 


Eraser,  lie,  1904,  1  I'li.  liC^  :  71?  L.  J.  Ch.  481 ;  'Jl  L.  T.  4S  :  r,2  W.  E.  ."K; 72;> 

r.  Eraser.  1  N.  R.  4oO ;  S  L.  T.  20    8:W 

Ereake  i:  Cranefeldt,  3  :\Ivl.  &  Cr.  4i)!)  ;  40  E.  R.  lOllt ;  ,s  L.  J.  Ch.  CI  :  4  Jur. 

1080  r 7:32 

Freemau,  l{r.  IDIO.  1  Ch.  (581  ;  7!t  L.  .1.  Cli.  110  ;  102  L.  T.  .")l(i  ;  54  Sol.  J. 

443 882 

V.  Tope,  L.  R.  5  Ch.  538  ;  3il  L.  J.  Ch.  08'.!  :  21  L.  T.  SKJ  :  IS  W.  R. 

900     319 

Ereman,  i?^.  1898,  1  Ch.  28  ;  67  L.  J.  Ch,  14  ;  77  L.  T.  4(;0 746 

r.  Whitbread,  L.  R.  1  Eq.  266  ;  35  L.  J.  Ch.  137  ;  13  L.  T.  550  ;  14 

W.  R.  188 247 

Erenie,  lie,   1891  1  Ch.  167  ;  60  L.  J.  Ch.  562  ;  65  L.  T.  183  ;  89  W.  R. 

696 723 

Eriary  Holroyd  &c.  Breweries  r.  Singleton,  1899,  2  Ch.  261  ;  68  L.J.  Ch.  622  ; 

81  L.  T.  101  ;  47W.  R.  662;  15  Times  L.  R.  448    82 

Eriend,  Re,   1897,   2  Ch.  421  :  66  L.   J.    Ch.   737  ;  77   L.  T.  50  ;  46  W.  R. 

139 1027 

Eriends'  Eree  School,  lie,  1909.  2  Ch.  675  ;  79  L.  J.  Ch.  5  ;  lul  L.  T.  204  ;  53 

Sol.  J.  733  ;  25  Times  L.  R.  782  741 

Erith  and  Osborne,  lie,  3  Ch.  D.  618  ;  45  L.  J.  Ch.    780  ;    35   L.  T.   146  :  24 

W.  R.  1061    243 

Erost,  i?^,43  Ch.  D.  246  ;  .59  L.  J.  Ch.  118  ;  62  L.  T.  25  ;  38  W.  R.  264  732 

Fryr.  Ery,  27  Beav.  144  :  54  E.  R.  56  ;  28  L.  J.  Ch.  593  ;    34   L.   T.  (0.  S.) 

51  ;  5  Jur.  (N.  S.)  1047 239 

—  r.  Tapson,  28  Ch.  D.  268  ;  54  L.  J.  Ch.  224  :  51  L.  T.  326  ;  33  AV.  R. 

113  249 

Fryer  r.  Ewart.  1902,  A.  C.  187  ;  71  L.  J.  Ch.  433  ;  ^{\  L.  T.  242  ;  9  Manson, 

281  ;  18  Times  L.  R.  426  :  affirming  1901.  1  Ch.  499  ;  70  L.  J.  Ch.   138  : 

83  L.  T.  551  ;  49  W.  R.  145 31 

Fulford  r.  Hardj%  1909.  A.  C.  570  ;  79  L.  J.  P.  C.  8  ;  lol  L.  T.  357  831 

FuUerton,  lie,  1906,  2  Ch.  138  ;  75  L.  J.  Ch.  552  ;  94  L.  T.  667  192 

G.,  lie.  1899,  1  Ch.  719  ;  68  L.  J.  Ch.  374  ;  80  L.  T.  470  ;  47  W.  E.  491  (198 

Gadd,  lie.  23  Ch.  D.  134  ;  52  L.  J.  Ch.  396  ;  48  L.  T.  395  ;  31  W.  R.  417 259 

r.  Thompson,  1910,  W.  N.  262  ;  55  Sol.  J.  156  :  27  Times  L.  R.  113 1189 

Gage,  He,   1898,  1  Ch.  498  ;  67  L.  J.  Ch.  2('()  ;  78  L.  T.  347  ;  46  W.  R. 

569  362,  444 

Gale  r.  Gale,  21  Beav.  349  ;  52  E.  R.  894  ;  4  W.  R.  277 708 

Game,  Re,   1897,  1  Ch.  881  ;  66  L.  J.  Ch.  505  :  76  L.  T.  4.50  ;  45  W.  R. 

472  '. 743 

,  Re,  1907,  1  Ch.  276  ;  76  L.  J.  Ch.  168  ;  9C)  L.  T.  145  278.  359,  444 

Gandy  r.  Gandv.  7  V.   D.  168:  51  L.  J.  P.  41  ;  46  L.  T.  607:  30  W.  R. 

673  288,  69S 

Gardiner,  Re,  1901,  1  Ch.  697  ;  70  L.  .L  Ch.  407  371,  736 

r.  Downes,  22  Beav.  395  ;  52  E.  R.  1160  ;  25  L.  J.  Ch.  881  ;  2  .lur. 

(N.  S.)  847  ;  4  W.  R.  621  257 

Gardner  r.  Gardner,  1  Giff.  126  ;    65   E.   K.  853  ;■  28   L.  J.   Ch.  903  :    5  Jur. 

(N.S.)  975  ;  7  \V.  R.  692 278 

Garner  r.  Hannyns^ton,  22  Beav.  627  ;  52  E.  R.  12.50 263 

i:  Murrav,  1904.  1  Ch.  57  ;  73  L.  J.  Ch.  66  :  89  L.  T.  (;<15  ;    52  W.  R. 

208     1030 

Garnett,  Re,  31  Ch.  U.  1   (i70 

r.  In.  Rev.  Commrs.,  81  L.  T.  633 1088,  1104 

Garrard  r.  Lauderdale  (Lord),  2  Russ.  and  My].  451  ;  39  E.  R.  465 327 

Garwood's  Tiusts,  He,  1903,  1  Ch.  236  ;  72  L.  J.  Ch.  208  :  51  W.  R.  185    1029 

Gattward  r.  Knee,  1902,  P.  99  ;  71  L.  J.  ]'.  34;  ^t\  L.  T.  119  703 

Gaussen  r.  Whatman.  93  L.  T.  101 313 

Gawler  r.  Standerwick,  2  Cox.  15  ;  30  E.  R.  8 721 

Gearns  r.  Baker,  L.  R.  10  Ch.  356  ;  44  L.  J.  Ch.  334  ;  33  L.  T.  86  :  23  \V.  R. 

543 212 

Gee.  Re,  24  Q.  B.  D.  65  ;  r,\)  L.  J.  Q.  P..  K;  ;  61  L.  T.  645  ;  38   W.   R.    143  :    6 

Morrcll,  267 40 


TABLE    OF    OASES.  xHx 

PAGE 

General  Furnishing  Co.  v.  Venn,  2  H.  &  C.  153  ;    S2   L.  J.   Ex.  220  ;    !»  Jur. 

(N.  S.).550;  8  L.  T.  432  ;  11  W.  E.  7r,t)    IKJi 

Genery  r.  Fitzgerald,  Jac.  408  ;  37  E.  R.  027 724,  731 

Gent  and  Eason,  Jte,  190.5,  1  Ch.  38() ;  74  L.  J.  Ch.  333  ;    !I2   L.  T.   356  ;    53 

W.  K.  330 373 

Gentle  r.  Faulkner,  I'JOO,  2  Q.  B.  207  ;  6'J  L.  J.  Q.  B.  777  ;  82  L.  T.  708  ;    10 

Times  L.  B.  3D7    22,32,  82,92 

George,  Me,  5  Ch.  D.  837  ;  47  L.  .J.  Cli.  118  ;  37  L.  T.  204  ;  20  W.  B.  05  794 

f.  Milbanke,  9  Ves.  190  :  32  E.  R.  575  320 

Gerard  (Lord),  Be,  1888,  W.  N.  35  ;  58  L.  T.  800 367 

German  r.  Chapman,  7  Ch.  D.  271  ;  47  L.  J,  Ch.  250  :  37  L.  T.  085  :  26  W.  R. 

149 21 

Gibbons  r.  Snape,  1  Ue  G.  J.  ii  K.  021  :  46  E.  R.  24(1  ;  33  L.  J.  Ch.  103  ;  2  N. 

R.  .563  ;  9  Jur.  (N.  S.)  1096  ;  9  L.  T.  132  ;  11  W.  R.  1087  596 

Gibbs,  Re,  1898,  1  Ch.  625  ;  07  L.  J.  Ch.  282  ;  78  L.  T.  289  ;  46  W.  B.  477  ...  822 

Gibson,  He,  L.  R.  2  Eq.  609  ;  35  L.  J.  Ch.  596  ;  14  W.  R.  818 709 

-y.  Bott,  7  Ves.  89  ;  32  E.  R.  37  718 

r.  Montford  (Lord),  1  Ves.  Sen.  485  ;  27  E.  R.  1157  ;  Ambler  93  ;  27 

E.  R.  58    714 

Gilbey  r.  Rush,  1900,  1  Ch.  11  ;   75  L.  .J.  Ch.  32  ;  93  L.  T.  616  ,  54  VV.  R.  71  : 

22  Times  L.  R.  23  68,311 

Giles  n  Hooper.  Carth.  135;  90  E.  R.  683 10 

Gillette  Razor  Co.  r.  Luna  Razor  Co.,  1910,  2  Ch.  373 ;  79  L.  J.  Ch.  672  :  103 

L.  T.  105  :  27  Rep.  Pat.  Cas.  527 1138 

GiBing,  Ee,  74  L.  J.  Ch.  335  ;  92  L.  T.  533  ;  53  W.  R.  427  ;  49  Sol  J.  401 696 

Gillingham  v.  Beddow,  1900,  2  Ch.  242  ;  09  L.  J.  Ch.  527  ;  82  L.  T.  791  ;  64 

J.  P.  617    1031 

GiUins,  Ee,  1909.  1  Ch.  345  ;  78  L.  J.  Ch.  244  ;  100  L.  T.  220  ;  10  Manson. 

74 709 

Gist,  Ee,  1900,  2  Ch.  280  :  75  L.  J.  Ch.  057  ;  95  L.  T.  41  ;  22  Times  L.  B.  037  755 
Gladstone,  Ee,  1900,  2  Ch.  101  ;  69  L.  J.  Ch.  455  ;  82  L.  T.  515;  48  W.  B. 

531 240 

Glaister  v.  Hewer,  8  Ves.  199  ;  32  E.  H.  329     237 

Glasdir  Copper  Mines,  Ee,  1904,  1   Ch.  819  ;  73  L.  .J.  Ch.  4(11  :  90  L.  T.  412  ; 

11  Manson,  224    45 

Gleadow  i:  Leetham,  22  Ch.  D.  269  ;  52  L.  J.  Ch.  102  ;  48  L.  T.  204  ;  31  W. 

R.  269     470 

Godden,  Ee,  1893,  1  Ch.  292  ;  62  L.  J.  Ch.  4(i'.t  :  3  R.  67  ;  (iS  L.  T.  110  ;  41 

W.  R.  282 744 

Gooch  r.  Gooch,  3  De  G.  M.  &  G.  366  ;  43  E.  R.  143  ;  22  L.  J.  Ch.  1089 722 

Good,  Ee,  1905,  2  Ch.  00 ;  74  L.  J.  Ch.  512  ;  92  L.  T,  796  ;  53  W.  B.  476  ;  21 

Times  L.  B.  450  740 

Goodalls  Settlement,  Ec,  1909,  1  Ch.  440  :  78  L.  J.  Ch.  241  ;  100  L.  T.  223  ...  311 
Goodenougii,  i,V,  1895,  2  Ch.  537  ;  65  L.  J.  Ch.  71  ;  13  B.  454  ;  73  L.  T.  152  : 

44  W.  B.  44 744 

r.  Tremamondo,  2  Beav.  512  ;  48  E.  B.  1280 743 

(ioodier  r.  Edmunds.  1893,  3  Ch.  455  ;  02  L.  J.  Cli.  049 733 

Goodlad  r.  Burnett,  1  K.  &  J.  341  ;  69  E.  B.  489 709 

Goodwin  v.  Saturlev,  10  Times  L.  B.  437   24 

Gophir  Diamond  Co.  r.  Wood,  1902,  1  Ch.  950  ;  71  L.  J.  Ch.  550  ;  86  L.  T. 

801  ;  .50  W.  B.  603  1058 

Gordon,  Ee,  21  Times  L.  B.  6.53  703 

,  Ee,  6  Ch.  U.  531  ;  46  L.  J.  Ch.  794 745 

V.  Anderson,  1910,  So.  Cas.  (.J.)  26 199 

Gorely,  Ex  parte,  4  De  G.  J.  &  S.  477  ;  40  E.  B.   I()(i3  :  31  L.  J.  Bk.  1  :  In 

Jur.  (N.  S.)  1085  ;  5  N,  B.  22  ;  11  L.  T.  317  ;  13  W.  B.  00    19 

Goring  i-.  Goring,  3  Swanst.  001  ;  30  E.  B.  1013  14 

V.  Warner,  2  Eq.  Cas.  Abr.  100,  pi.  3  :  22  E.  B.  80  ;  7  Vin.  Abr.  85, 

pi.  9  23 

Gorst  r.  Lowdnes,  11  Sim.  434 ;  59  E.  R.  940  ;  10  L.  J.  Ch.  101  ;  5  Jur.  457...  830 

GossUng,  Ec,  1903,  1  Ch.  448  ;  72  L.  J.  Ch.  433  ;  88  L.  T.  279     720,  794.  830 

Gott  V.  Gandv,  2  El    &  HI.  845  :  2  Com.  L.  B.  392  ;  23  L.  J.  Q.  B.  1  ;  18  Jur. 

310;  2  Vv.  B.38 17 

P. — VOL.    II.  d 


1  TABLE    OF    CASES. 

PAGE 

Gowan.  Be,  17  Ch,  D.  778  ;  50  L.  J.  Ch.  248 35C) 

Grafftey  v.  Humpage,  1  Beav.  46  ;  48  E.  B.  855  ;  8  L.  J.  Cli.  1)8  ;  affirmed,  3 

Jur.  G22 726 

Graham  r.  Graham.  16  Beav.  550  ;  51  E.  R.  892  ;  22  L.  J.  Ch.  937  ;  17  Jur.  569  256 

■ V.  Lee,  23  Beav.  388  ;  53  E.  E.  152  ;  26  L.  J.  Ch.  395  ;  3  Jur.  (N.  S.) 

550;  5"\V.  E.  328  820- 

Grants.  Ellis,  9  M.  &  W.  113  :  11  L.  J.  Ex.  228 10 

Grassi,  Be,  1905,  1  Ch.  584  ;   74  L.  J.  Ch.  341  ;  92  L.  T.  455  ;  53  W.  E.  396  ; 

21  Times  L.  R.  243 705 

Grav,  Re,  190l.  1  Ch.  239  ;  70  L.  J.  Ch.  133  :  84  L.  T.  24  ;  49  W.  R.  298 59 

■ r.  Bonsall,  1904,  1  K.  B.  601  ;  73  L.  J.  K.  B.  515  ;  90  L.  T,404  ;  52  W.  E. 

387;  20  Times  L.  R.  335 31 

V.  Siggers,  15  Ch.  U.  74  ;  49  L.  J.  Ch.  819  ;  29  W.  E.  13 742,  814 

V.  Stait,  11  Q.  B.  D,  668  ;  52  L.  J.  Q.  B.  412  ;  49  L.  T.  288  ;  31  W.  E. 

662  ;  48  J.  P.  86 6 

Gray's  Settlement,  lie,  1896,  2  Ch.  802  :  65  L.  J.  Ch.  858  ;  75  L.  T.  407 726 

Grayburn  r.  Clarksori,  L.  E.  3    Ch.  605  ;   37  L.  J.  Ch.  550  ;  18  L.  T.  494  ;  16 

W.  R.  716 239 

G.  N.  Ry.  i:  In  Rev.  Commrs.,  1901,  1  K.  B.  416  ;  70  L.  J.  K.  B.  336  ;  84  L.  T. 

183  ;  49  W.  E.  261  ;  65  J.  P.  275 67U 

G.  W.  Ey,  V.  Carpalla.  kc.  Clay  Co..  1910.  A  C.  83  ;  79  L.  J.  Ch.  117  ;  101  L.  T. 

785  ;  74  J.  P.  57;  26  Times  L.  E.  190:  54  Sol.  J.  151 172 

Greaves  v.  Whitmarsh,  &c.  Co.,   1906,   2  K.  B.  340  ;   75  L.  J.   K.  B.  633  ;  95 

L,  T.  425;  70  J.  P.  415  ;  4  L.  G.  R.  718 14.90 

Greaves'  S.  E..  lie.  1900,  2  Ch.  683  :  69  L.  J.  Ch.  596  :  82  L.  T.  799 483 

Green,  ^f^wr^^,  2  Deac.  &  C.  113  ;  2  L.  J.  Bk.  2  279 

r.  Carlill,  4  Ch.  D.  882  ;  46  L.  J.  Ch.  477 278 

r.  Ekins,  2  Atk.  473  :  26  E.  R.  685 731 

c.  Howell,  1910,  1  Ch.  495  :  79  L.J.  Ch.  549  ;  102  L.  T.  347 1029,  1057 

V.  Jenkins,  1  De  G.  F.  &  J.  454  ;  45  E.  R.  435  ;  29  L.  J.  Ch.  505  ;   6  Jur. 

(N.  S.)  515  ;  2  L.  T.  311  ;  8  W.  E.  380 58 

V.  Patersou,  32  Ch.  D.  95  ;   56  L.  J.  Ch.  181  ;   54  L.  T.  738  ;  34  W.  E. 

724 593.596.600 

r.  Pulsford,  2  Beav.  70  ;  48  E.  E.  1105 446 

r.  Thompson,  1899,  2  Q.  B,  1  ;   68   L.  J.  Q.  B.  719  ;  80  L.  T.  691  ;  48 

W.  E.  31;    63J.  P.  486  1189 

Greenaway  r.  Adams,  12  Ves.  395;  33  E.  E.  149 23 

Greenwood,  lie.  1901,  1  Ch.  887  ;  70  L.  J.  Ch.  326  ;  84  L.  T.  118  ;  49  W.  E.  461  352 

lie.  1903,  1  Ch.  749  ;  72  L.  J.  Ch.  281  ;  88  L.  T.  212  ;  51  W.  E.  358  478 

Gregson's  Trusts,  lie,  34  Ch.  D.  209  ;  56  L.  J.  Ch.  286  ;  35  W.  E.  286 257 

Greville-Nugent  v.  Mackenzie.  1900.  A.  C.  83  ;  69  L.  J.  P.  C.  1  ;   81  L.  T.  793  157 

Grey  v.  Mannock,  2  Eden,  339  ;  28  E.  E.  928 596 

Grey's  Settlements,  lie,  34  Ch.  U.  85.  712  ;  56  L.J.  Ch.  207.  511  ;  56  L.  T.  350  ; 

35  \V.  E..560 277 

Trusts,  He,  1892,  3  Ch.  88  ;  61  L.  J.  Ch.  622  ;  41  W.  E.  60 725 

Griffith,  He,  12  Ch.  D.  655  ;  41  L.  T.  540 717 

r.  Hughes,  1892,  3  Ch.  105  ;  62  L.  J.  Ch.  135  ;  66  L.  T.  760  ;  40  W.  E.  524  252 

V.  Owen,  1907,  1  Ch.  195  ;  76  L.  J.  Ch.  92  ;  96  L.  T.  5  ;  23  Times  L.  R.  91  265 

Griffiths  r.  Gale,  12  Sim.  327,  354  ;  59  E.  R.  1157, 1168  ;  13  L.  J.  Ch.  286  ;  8  Jur. 

235 729 

t:  Vere,  9  Ves.  127  ;  32  E.  R.  550 734 

Grimond  c.  Grimond,  1905,  A.  C.  124  ;   74  L.  J.  P.  C.  35  ;  92  L.  T.  477  ;  21 

Times  L.  R.  323 741 

Grimsdick  r.  Sweetman,  1909,  2  K.  B.  740  ;  78  L.  J.  K.  B.  1162  ;  101  L.  T.  278  ; 

73  J.  P.  4.50  ;  .53  Sol.  J.  717  ;  25  Times  L.  R.  750 101 

Grimthorpe,  He,  1908,  2   Ch.  Ill  :  78  L.  J.  Ch.  20  ;  99  L.  T.  679  ;  25   Times 

L.  R.  15 746 

Grisr,ell  r.  Robin.son,  3  Bing.  N.  C.  10  ;  3  Scott,  329  ;  5  L.  J.  C.  P.  313 59 

Groos,  He.  1904,  P.  269  ;  73  L.  J.  P.  82  ;  91  L.  T.  322 706 

Grove  v.  Portal,  1902,  1  Ch.  727  ;  71  L.  J.  Ch.  299  ;  86  L.  T.  350 2.3,  92 

Gryll's  Trusts,  He,  L.  \l.  6  Eq.  589 727 

Gully  r.  Davis.  L.  E.  10  Eq.  562  ;  39  L.  J.  Ch.  684  ;  19  W.  E.  265  709 

Gurney  s  Settlement,  He,  1907,  2  Ch.  496  ;  76  L.  J.  Ch.  609  ;  97  L.  T.  687 313 


TABLE    OF    CASES. 


PAGE 

Gutteridge  v.  Munyard,  7  Car.  &  P.  129  ;  1  M.  &  Kob.  331 lf> 

Guyot  r.  Thomson,  1894,  3  Ch.  388  :  64  L.  J.  Ch.  32  ;  8  R.  814  n.  ;  71  L.  T.  41  (J  : 

11  Eep.  Pat.  Cas.  .511 1112,  1117.  1122,  113(;.  1140 

Guyfon  &  Rosenberg,  lie,  1901.  2  Ch.  .■591  ;   70  J..  J.  Ch.  7.j1  ;  S-J  L.  T.  66  ;   uO 

W.  E.  38 709 

Gwynne  r.  Heaton,  1  Bro.  C.  C.  1  ;  28  E.  R.  9.55 470 

Hacket.  i.V,  1907,  1  Ch.  38.J  ;  76  L.  J.  Ch.  249  ;  96  L.  T.  420 .346 

Hadgett  r.  In.  Rev.  Commrs.,  3  Ex.  D.  46  ;  37  L.  T.  612  ;  26  W.  R.  11.")    618 

Hadley,  Be,  1909,  1  Ch.  20  ;  78  L.  J.  Ch.  2.54  ;  100  L.  T.  54  ;   25  Times  L.  R. 

44 711,  764,  779,  816 

Haigh,  lie,  51  Sol.  J.  343   1084 

Haines  v.  Welch,  L.  R.  4  C.  P.  91  ;  38  L.  J.  C.  P.  118  ;  19  L.  T.  422  ;  17  W.  R. 

163 43 

Halifax  Joint  Stock  Bkg.  Co.  r.  Gledhill,  1891,  1  Ch.  31  ;    60  L.  J.  Ch.  181  ; 

63  L.  T.  623  ;  39  W.  R.  104  ;  7  Times  L.  R.  46    .320 

Hall,  Be,  1903,  2  Ch.  226  :  72  L.  J.  Ch.  554  ;  88  L.  T.  619  ;  51  \V.  R.  529 718 

V.  Ball,  3  Man.  &  G.  242  ;  3  Scott  (N.  R.)  577  ;  10  L.  J.  C.  P.  285     59 

•  r.  Conder,  2  C.  B.  (N.  S.)  22,  53  ;  26  L.  J.  C.  P.  138,  288  ;  3  .Jur.  (N.  S.) 

366,963;  5  W.  R.  742    1123 

V.  Hall,  L.  R.  8  Ch.  430  ;  42  L.  J.  Ch.  444 ;  28  L.  T.  383  ;  21  W.  R.  373...     326 

Hall-Dare  r.  Hall- Dare,  31  Ch.  D.  251  ;  55  L.  J.  Ch.  154  ;    54  L.  T.  120  ;    34 

W.  R.  82    594 

Halton  r.  Foster,  L.  R.  3  Ch.  505  ;  37  L.  J.  Ch.  547  ;    18  L.  T.  623  ;  16  W.  R. 

683 725 

Hambrough,  Be,  1909,  2  Ch.  620  ;  79  L.  .J.  Ch.  19  ;  101  L.  T.  521  ;  53  Sol.  .J.  770     594 
Hamer's  Devisees'  Case,  2  De  G.  M.  k  G.  366  ;    42  E.  R.  913  ;    21  L.  J.  Ch. 

832  :  16  Jur.  555 749 

Hamilton,  Be,  1895,  2  Ch.  370  ;    (54  L.  J.  Ch.  799  ;    12  E.  355  ;  72  L.  T.  748  ; 

43  W.  R.  577 747 

V.  Hamilton,  1892,  1  Ch.  396  ;  51  L.  J.  Ch.  220;    66  L.  T.  112  ;  40 

W.  R.  312 .340 

r.  Kirwan,  2  Jo.  &  Lat.  .393  ;  8   Jr.  Eq.  Rep.  278  446 

Hampshire  r.  Wickens,  7  Ch.    D.  555  ;    47  L.  J.  Ch.  213  :    38   L.  T.  408  ;    26 

W.  R.  491 12 

Hancock,  Be,  1896,  2  Ch.  173  ;  65  L.  J.  Ch.  690  ;  74  L.  T.  658  ;  44  W.  R.  545...     360 
&  Co.  r.  Gillard,  1907,  1  K.  B.  47  ;  76  L.  J.  K.  B.  20  ;    95  L.  T.  680  ; 

71  J.  P.  9  ;  23  Times  L.  R.  12    ■ 13,  100 

Hankey.  Be,  1899,  1  Ch.  541  ;  68  L.  J.  Ch.  242  ;  8u  L.  T.  47  :  47  W.  R.  444  ; 

15  Times  L.  R.  162 894 

Hansom;.  Graham,  6  Ves.  239  ;  31  E.  R.  1030 719.  720 

Harbin  v.  Darby.  28  Beav.  325  ;    54   E.  R.  391  ;    29  L.  J.  Ch.  622  ;    6   Jiir. 

(X.'S.)906;  2  L.  T.  531  ;  8  W.  R.  512    267 

V.  Mastermaii,  189(!,  1  Ch.  351  ;    i^o  L.  J.  Ch.  19.5  ;    73  L.  T.  591  ;    44 

W.  R.  421  ;  1-J  Times  L.  R.  105    807 

Hardaker  t:  IMooihouse,  26  Ch.  D.  417 ;    53  L.  J.  Ch.  713  :    50  L.  T.  554  ;    32 

W.  R.  638 258 

Harding,  Be,  1894,  3  Ch.  315  ;  63  L.  J.  Ch.  725  ;  7  R.  414  :    71  L.  T.  2(;9  ;  42 

W.  R.  677 451 

,  Be,  92  L.  T.  641     9H> 

r.  Harding,  17  Q.  B.  D.  442  ;  55  L.  J.  Q.  B.  462  ;  34  W.  R.  775    323 

Harding's  Estate.  Br,  1891,   1  Ch.  (JO  ;    60  L.  J.  Ch.  277;    63  L.   T.  539  ;    39 

W.  R.  118 296,  380,  814 

Hare  r.  Elms,  1893,  1  Q.  B.  604 ;  62  L.  J.  Q.  B.  187  ;  5  R.  1S9  ;  68  L.  T.  223  ; 

41  W.  R.  297  ;  57  J.  P.  309  29 

Harkness  and  AUsoiip,  Be,  1896,  2  Ch.  358  :  65  L.  J.  Ch.  726  ;    74  L.  T.  652  ; 

44  W.  R.  6SS    ; 282 

Harman  and  Uxbridge,  &c.  Ry.,  Be,  24  Ch.   D.   720  ;    52  L.  .1.  Ch.  808  :    49 

L.  T.  130  ;  31  W.  R.  857 637 

■ r.  Ainslie,  1904,  1  K.  B.  69S  ;    73  L.  J.  K.  B.  539  ;    90  L.  T.  624  ;    52 

W.  R.  615;  20  Times  L.  R.  356    24,  92 

Harnett  v.  Maitland,  16  M.  i;  W.  257  ;  4  I».  .V:  L.  515  ;  'K!  L.  .1.  Ex.  134    15 

d  2 


lii  TABLE    OF    CASES. 


PAGE 


Harper  v.  Haves,  2  De  G.  F.  &  J.  542  ;   45  E.  R.  731  :    7  .Inr.  (N.   S.)  245  ;   3 

L.  T.  530  :  9  W.  R.  504  239 

Hai pur's,  &c.  Co..  Re,  1900,  2  Ch.  731  ;  G9  L.  J.  Ch.  S41  :  83  L.  T.  407  ;  8 

"Manson,  90    7 

Harrington  (Earl),  Be,  94  L.  T.  (523  ;  75  I^.  J.  Ch.  4(10 313 

Harris  r.  Poyner.  I  Drew.  174  ;  61  E.  R.  418  ;  21  L.  J.  Ch.  915  ;   1(3  Jur.  880...  742 

Harrison,  lie,  1894,  1  Ch.  561  ;  (53  L.  J.  Ch.  385  ;  70  L.  T.  868 725 

,  Fp,  1900,  2  Q.  B.  710  ;  69  L.  J.  Q.  B.  942  ;   83  L.  T.  189  ;  49  W.  R. 

2;  7  Manson,  378  370 

t,.  Harrison,  1910,  1  K.  B.  35  ;    79  L.  J.  K.  B.  133  :    101  L.  T.  638  ; 

26  Times  L.  R.  29 694 

V.  Malet,  3  Times  L.  R.  58   18 

r.  Muncaster,  1891,  2  Q.  B.  680;    61   L.  J.  (}.  B.  102  ;    65  L.  T.  481  ; 

40  W.  R.  102  :  56  J.  P.  69 168 

Hart  V.  Hart,  18  Ch.  D.  670  :  .50  L.  J.  Ch.  697  ;  45  L.  T.  13  ;  30  W.  R.  8    690 

r.  Portheain  Harbour  Co.,  1903,  1  Ch.  690  ;    72  L.  J.  Ch.  426;    88  L.  T. 

341  ;  51  W.  R.  461    1198 

r.  Windsor,  12  M.  &  W.  68  ;  13  L.  J.  Ex.  129  ;  8  Jur.  150    17 

Hart's  Trusts,  Re,  3  De  G.  &  J.  195  ;    44  E.  R.  1243 ;    28  L.   .1.  Ch.  7  ;    4  Jur. 

(N.  S.)  1264  ;  7  W.  R.  28   720 

Hartley, /»?^,  1899,  P.  40;  68  L.  J.  P.  16  ;  47  W.  R.  287 757 

Harton  r.  Harton,  7  Term  Rep.  652  ;  101  E.  R.  1181 714 

Haitopp  r.  Hartopp.  1899,  P.  65  ;  68  L.  J.  P.  33  ;  80  L.  T.  297  289,  360,  362 

Hartshorne  r.  Nicholson,  26  Beav.  58  ;  53  E.  R.  818  ;  27  L.  J.  Ch.  810 741 

Harvey  r.  Harvev,  2  P.  Wms.  21  ;  24  E.  R.  (525  718 

r.  OUiver,  1887,  W.  N.  149  ;  57  L.  T.  239  ;  31  Sol.  J.  644,  679  620 

Harvey's  (Sir  E.)  Estate.  J?e.  1893.  1  Ch.  567  :  62  L.  J.  Ch.  328  ;  3  R.  247  ; 

68  L.  T.  5(J2  ;   41  W.  R.  293  ;  9  Times  L.  R.  187 7.S0 

Haseldine,  lie.  31  Ch.  D.  511  ;  .54  L.  T.  .322  ;  34  W.  R.  327 ;  5U  J.  P.  390 725 

Hassall  r.  Wright.  L.  R.  10  Eq.  509  ;  40  L.  J.  Ch.  145  ;  18  W.  R.  821     1108 

Hastings  Corpn.  r.  Letton,  1908,.  1  K.  B.  378  ;  77  L.  J.  K.  B.  149  ;  97  L.  T. 

582;  1 5  Manson,  .58  ;  23  4'imes  L.  R.   4.56 31 

Hatch  v.  Hatch,  9  Ves.  292  :  32  E.  li.  615 325 

Hatschek's  Patents,  I?e,  26  Rep.  Pat.  Cas.  228  ;  1909. 2  Ch.  68  ;  78  L.  J.  Ch.  403  ; 

100  L.  T.  809  ;  25  Times  L.  R.  457 1116 

Havens  v.  Middleton,  10  Hare,  641  ;  68  E.  R.  1085  ;  22  L.  J.  Ch.  746  ;  17  Jur. 

271;  1  W.  R.  256    20 

Hawkest'.  Hubback,  L.  R.  11    Eq.  5  ;  40  L.  J.   Ch.    49  ;  23   L.  T.  642;  19 

W.  R.  117  279 

Hawthorn  r.  Shedden,  3   Sm.  &  G.  293  ;  65  E.  E.  665  ;  25  L.  J.  Ch.  833  ;  2 

Jur.  (N.  S.)  749  710 

Hayes,  Be,  1900,  2  Ch.  332  ;  69  L.  J.  Ch.  691  ;  83  L.  T.  152    710 

Re,  1901,  2  Ch.  529  ;  70  L.  J.  Ch.  770  ;  85  L.  T.  85  ;  49  W.  R.  659 710 

Hayes'  S.  E.,  JRe,  1907,  1  Ir.  Rep.  88  312 

Haygarth  r.  Mostyn,  unreported  (1880,  H.  No.  1711),  21st  July,  1881 478 

Haynes  r.  Foster,  1901,  1  Ch.  361  ;  70  L.  J.  Ch.  302  ;  84  L.  T.  139  ;  49  W.  R. 

327 340,  367 

r.  Kino-,  18'J3,  3  Ch.  439  ;  63  L.  J.  Ch.  21  ;  3  R.  715  ;  69  L.   T.   855  ; 

42  W.  R.  .56  7(; 

Headington's  Trust,  Re,  27  J..  J.  Ch.  175;  6  W.  R.  7 260 

Heap  r.  Hartley,  42  Ch.  D.  461  ;  58  L.  J.  Ch.  790;  61   L.  T.  538  ;  38   W.  R. 

136  ;  5  Times  L.  R.  710 1112,  1128 

Hearle  r.  Greeubank,  3  Atk.  695  ;  26   E.  R.  1200  ;  1  Ves.  Sen.  298  ;  27  E.  R. 

1043   448 

Heartlcy  r.  Nicholson,  L.  R.  19  Eq.  233  :  44  L.  J.  Ch.   277  ;  31  L.  T.  822  ;  23 

W.  R.  374 323 

Heasman  r.  Pearse,  L.  R.  7   Ch.  275,  6C)1  ;  41  L.  J.  Ch.   705  ;  26  L.  T.  299  ; 

20  W.  R.  271     732 

Heath,  Re,  1907,  2  Ch.  270;  76  L.  J.  Ch.  450;  97  L.  T.  41  753 

i:.  Perry,  3  Atk.  101  ;  26  E.  R.  861 718 

Heathcote.  Re,  1904,  1  Ch.  826  ;  73  L.  J.  Ch.  543  ;  90  L.  T.  505 736 

Heawood  r.  Bone,  13  Q.  B.  D.  179  ;  51  L.  T.  125  ;  32  W.  R.  752  :  48  J.  P. 

710  9 


TABLE    OF   CASES.  liil 

PAGE 

Hedgely  (or  Hedijelev).  Ee.  34  Ch.  D.  379  :  5G  L.  J.  Ch.  360  :  r,C^  L.  T.  10  :  3."; 

W'.Tx.  471' ■; 751 

Hedges  v.  Preston,  SO  L.  T.  S47    1159 

Heine  v.  Nordin  &  Co..  21  Kep.  Pat.  Cas.  513    1123 

Helsby,  Be,  63  L.  J.  Q.  P..  201  ;  G9  L.  T.  8(34  :  10  R.  49  ;  1  Mansoii,  12  ;  1S94, 

W.  N.  2 284 

Hemming  v.  Griffith,  2  Gift'.  403  :  66  E.  11.  168  ;  6  Jur.  (N.  8.)  74.^  ;  8  \V.  Pi.  687...     481 

Henderson  r.  Shields.  24  Pep.  Pat.  Cas.  108  1127 

r.  Thorn,  1893,  2  Q.  B.   164  ;  62   L.   .1.  Q.  B.   58(;  :  5  K    404  ;  69 

L.  T.  430  ;  41  W.  P.  .-)(i9  :  57  J.  P.  679 17 

Henderson's  Patent,  /.V,  1901,  A.  C.  616  :  70  L.  J.  P.  C.  119  :  85  L.  T.  358...   1124 
Hengler,  Re,  1893,  1  Ch.  5S(i  ;  62  L.  J.  Ch.  383  :  3  R.  207  ;  68  T-.  T.   84  ;  41 

W.  E.  491 744 

Henry  r.  Armstrong,  18  Ch.  D.  668  ;  44  L.  T.  918  ;  30  W.  I^  472    326 

Henson,  Be,  1908,  2  Ch.  3.-)6  :  77  L.J.  Ch.  598  ;  99  L.  T.  336  749 

Henty  r.  Wrey,  21  Ch.  D.  332  ;  53  L.  J.  Ch.  667  ;  47  L.  T.  231  :   30  W.  P.  850 

444.  481 
Hepwovth  T.  Hepworth,  L.  E.  11  Eq.  10  ;  40   L.  J.  Ch.  Ill  ;  23  L    T     388  • 

19  W.  E.  46 '     237 

Herbert  r.  Webster,  15  Ch.  D.  610  ;  49  L.  J.  Ch.  620 444 

Herring,  Be,  1908,  2  Ch.  493  ;  77  L.  J.  Ch.  665  ;  99  L.  T.    144  :  24   Times 

L.  E.  747  709 

Hersey  v.  Giblett,  18  Beav.  174  ;  52  E.  P.  69  :  23  L.  .1.  Ch.  Ms  :  2  W.  P.  206         4 
Hetley,  Be,  1902,  2  Ch.  866  :  71  L.  J.  Ch.  769  ;  87  L.  T.  265  ;  51  \V.  P.  202  ...     748 

Hewitt  c.  Morris,  Tmn.  ic  E.  241  ;  37  E.  E.  1090  ;  2  L.  J.  (0.  S.)  Ch.  87 743 

Higginsha\v&  Co.,  Be,  1896,  2  Ch.  544;  65   L.J.  Ch.  771  ;  75  L.  T.  5  •  45 

v.  E.  56 7 

Highgate  School  r.  Sewell,  1894,  2  Q.  B.  906  ;  63  L.  J.  Q.  B.  820  :  10  R.  368  ; 

71L.T.  88;  58  J.  P.  ,531 31 

Highley  v.  Walker,  26  Times  L.  E.  685  1052 

Hildesheim,  Be,  1893,  2  Q.  B.  357  ;  4  R.  543  ;  69  L.  T.  550  ;  42  W.  R.  138  ; 

9  Times  L.  P.  634  :  10  Morrell,  238 1026 

Hill  V.  East  6:  West  India  Dock  Co..  9  Ai)p.  Cas.  448  ;  53  L.  J.   Ch.   842  •  51 

L.  T.  163  :  32  W.  R.  925  ;  48  J.  P.  788  80 

r.  Fearis,  1905,  lCh.466  ;74L.J.Ch.237;  53W.R.457;  21  Times  L.  R.  187  1064 

Hilton,  Re,  1909,  2  Ch.  548  ;  79  L.  J.  Ch.  7  ;  101  L.  T.  229    373 

Hinchcliffe  r.  Westwood,  2  De  G.  &  Sm.  216  ;  64  E.  R.  96  :  17  L.  J.  Ch.  167  : 

12  Jur.  618 727 

Hiucliinbroke  r.  Seymour.  1  Bro.  C.  C.  395  ;  28  E.  R.  1200   445 

Hinves  v.  Hinves,  3  Hare,  609  ;  67  E.  R.  523    742 

Hiscock,  Zm />.,  1901,  P.  78;  70  L.  J.  P.  22 ;  84  L.  T.  61 703 

Hoare,  Be.  4  Gift'.  254  :  m  E.  R.   7O0  ;  9  Jur.  (N.  S.)  167  ;  7    l>    T     523  :  11 

W.  R.  181  ;  1  N.R.  161 340 

r.  Osborne,  L.  R.  1  Eq.  585  ;  35  L.  J.  Ch.  345  ;  12  Jur.  (X  S  )  243  :  14 

L.  T.  9;  14  W.  R.  383 740.  804 

Hobson  r.  Tullocli,  1898,  1  Ch.    424  ;  67  L.  J.   Ch.  205  ;  78    L.    T.  224  :  46  ' 

W.  R.  331  ;  14  Times  L.  P.  241 21 

Hodgkinson  r.  Crowe.  L.   P.  lo  Ch.   622  :  44  L.  J.  Ch.  68o  :  33  L.  T.  3SS  :  23 

W.  R.  885  1(1!> 

Hodgson,  Be,  1899,  1  Ch.  666  :  68  L.  J.  Ch.  313  :  80  L.  T.  27(i  :  47  W.  R.  443     710 

r.  Bective  (Earl),  2  N.  R.  233,  269  :  1  Hem.  &  M.  376  :  71  E.  R.  164  : 

32  L.  J.  Ch.  489  :  9  L.  T.  18  ;    S.  C,  .suh  nom.  Bective  (Earl)  /•. 
Hodgson,  10  H.  L.  Cas.  6.56  :  11  E.  R.  1181  ;  3  N.  R.  6.54  ;  10  Jur 
(N.  S.)  373  :  33  L.  J.  Ch.  601  ;  10  L.  T.  202 ;  12  W.  R.  625. ..724,  731 
Hodgson  Roberts  r.  Hodgson  Roberts,  1906,  P.  142  ;  75  L.  J.  P.  4S  :  94  L.  T. 

621  ;  22  Times  L.  H.  395    288 

Hodson,  Be,  1894,  2  Ch.  421  :  63  L.  J.  Ch.  6o9  :  8  R.  346  :  71    L.  T.  77  :  42 

W.  E.  531    317,  .340 

Holder  r.  Lofts,  cited  30  Ch.  i).  (i56  ;  55  L.  J.  Ch.  234    745 

r.  Ramsbottom.  4  Gift.  205  :  66  E.  R.  680  ;  7  L.  T.  735  :  9  Jur.  (\    S  ) 

350  ;  11  W.  R.  302  :  1  N.  R.  307 789 

Holdsworth,  E.r  jxirfe,  4  Ring.  (N.  C.)  386;   6  Scott,  17o  :   1  .\in.  1S!(  :   7  1  .  .1. 

C.  P.  225    263 


liv  TABLE    OF   CASES. 

PAGE 

Holford,  /,V,  IS'.tl,  3  Cli.  :W  :  (KJ  L.J.  C'li.  637  ;  7  R.  304  ;  70   L.  T.  777  ;  42 

W.  R.  5(53 292 

Holgute  r.  Jennings,  24  Bear.  (;23  ;  53  E.  E.  498 744 

Holland,  7^',  1902,  2  Cli.  3(30  :  71  L.  J.  Ch.  518  ;  86  L.  T.  542  :  50  W.  U.  575  ; 

9  Manson,  259  319,  320,  321,  325 

7,V,  1907.  2  Ob.  88  ;  76  L.  J.  Ch.  449  ;  97  L.  T.  49  1092 

Holme  V.  Guy,  5  Ch.  D.  901  ;  46  L.  J.  Ch.  648  ;  36  L.  T.  600  ;  25  W.  R.  547  ...  973 

Holmes,  7A',"l908,  2  K.  B.  812  :  77  L.  J.  K.  B.  1129  ;  15  Manson,  331  40 

r.  Penney,  3  K.  k.  J.  90  :  69  E.  R.  1035  ;  26  L.  J.  Ch.  179:  3  Jur. 

(N.  8.)  80  :  5  W.  R.  132 319,  354 

Holt  V.  Collyer,  16  Ch.  D.  718  :  50  L.  J.  Ch.  311  ;  44  L.  T.  214  ;  29  W.  R. 

502:  45'J.  P.  45(;     21 

Holtzapffel  r.  Baker.  18  Ves.  115  ;  34  E.  R.  261  ;  4  Tannt.  45 19 

Holyland  r.  Lewin,  26  Ch.  D.  266  :  53  L.  J.  Ch.  530  ;  51  L.  T.  14  ;  32  W.  R.  443  -729 
Hoiie's  Trusts,  Ilf,  22  Ch.  D.  663  ;  52  L.  J.  Ch.  295  ;  48  L.  T.  266  ;  31  VV.  R.  379  730 
Houywood  v.  Honywood,  L,  R.  18  Eq.  306  ;  43  L.  J.  Ch.  652  ;  30  L.  T.  671  ; 

22  W.  R.  749  300,  301 

Hood-Barrs  r.  Heriot,  1896,  A.  C.  174  ;  65  L.  J.  Q.  B.  352  ;  74  L.  T.  353  :  44 

W.  R.  481  ;  60  J.  P.  612  ;  12  Times  L.  R.  288     278,  283,  .384 

Hooper  r.  Clark,  L.   R.  2   Q.  B.  200  ;  36  L.  J.  Q.  B.  79  ;  16  L.  T.  1.52  ;  15 

W.  R.  347 209 

Hopcroft  r.  Keys,  9  Ring.  613  ;  2  M.  &  Scott,  760  58 

Hope,  Ee,  26  Times  L.  R.  413  .504 

r.  Hoi)e,  1892,  2  Ch.  336  :    61  L.  J.  Ch,  441  ;    66  L.  T,  522  ;    40   W.  R. 

522  ;  8  Times  L.  R.  .504 282,  898 

Hope-Johnstone,  7?^,  53  Sol.  J.  321  ;  25  Times  L.  R.  369    269 

Hopkins,  7/e.  19  Ch.  D.  61;  30  W.  R.  601 259,623 

■  r.  Hopkins,  Cas.  temp.  Talbot,  44  :    25  E.R.  653 ;    1  Ves.  Sen.  268  ; 

27  E.  R.  1024  ;  1  Atk,  581  ;  26  E.  R,  365  731 

Hopkinson's  Patent,  lie.  1897,  A.  C.  249  ;    66  L.  J.  P.  C.   38  ;    75  L.  T.  462  ; 

13  Rep.  Pat.  Cas.  114 1124 

Hordern  v.  Hordeni,  1910,  A.   C.  465  ;  102  L.  T.  867  ;  26  Times  L.  R,  ,524,..     1031, 

1060 
Home's  S.  E..  Up,  39  Ch.  D.  84  ;  57  L.  J.  Ch.  790  ;  59  L.  T.  580  ;  37  W.  R.  69...       70, 

915 
Horner,  JRf,  37  Ch.  1).  695  ;    57  L.  J.  Ch.  211  ;  58  L,  T.  103  ;  36  W.  R.  348...     72,5, 

727 
Horsey  Estate  r.  Steiger,  1899,  2  Q.  B.  79  ;   68  L.  J.  Q.  B,  743  ;  80  L.  T.  857  ; 

47  W.  R,  644 26,  30,  31 

Horsley  and  Knighton's  Patent,  7.V,  L.  R.  8  Eq.  475  ;  39  L.  J.  Cb.  157  ;  21  L.  T. 

345  ;  17  W.  R.  1054     1110 

Horsnaill,  lie,  1909.  1  Ch.  631  ;  78  L.  J.  Ch.  331  ;  100  Iv.  T.  603 240—242,  814 

Hotchkys.  lie,  32  Cb,  D.  408  ;  55  L,  J.  Ch,  546  ;  55  L,  T,  110  ;  34  W,  R.  569...  746 
Hotham,  7iV,  1902,  2  Ch,  575  ;  71  L.  J.  Ch,  789  ;  87  L.  T.  112  ;  50  W,  R.  692...  511 
Houghton,  7.V,  1904,  1  Ch.  622  ;    73  L.  J.  Ch.  317  ;    90  L.  T.  252  ;    52  VV.  R. 

505  ;  20  Times  L,  R.  276   254 

How  r.  Earl  Winterton,  1896,  2  Ch.  626  ;    65  L,  J.  Ch.  832  ;    75  L.  T.  40  ;  45 

W.  R,  103;  12  Times  L.  R,  541    254 

Howard  r.  Ennshawe,  1895,  2  Ch.  581  ;  64  L.J.  Ch,  66() ;  13  R.  663  ;  73  L.  T, 

77  ;  43  W.  R.  645    30 

Howe  (Earl),  J{t;  1903,  2  Ch,  69  :    72  L.  J.  Ch,  461  ;    88  L.  T,  438  ;  51  W.  R. 

468 463,  513 

■ r.  Earl  of  Lichfield,  L.  R.  2  Ch.  155  ;  36  L.  J.  Ch.  313  ;  16  L.  T. 

436  ;  15  W,  R,  323 778 

/■.  Lord  Dartmouth,  7  Ves.  137  ;  32  E.  R,  56  ;  1  Wh.  &  Tu.  L.  Gas.  (8th  ed.) 

68 247,  369,  742,  814 

Howell,  lit'.  1S95.  1  Q.  B.  844  ;  64  L.  J.  Q.  B,  454  ;    15  R,  372  ;  72  L,  T.  472  ; 

43  W,  R.  447  ;  2  Manson,  192  12 

Howes  r.  Bishop,  1909,  2  K.  B.  390  ;  78  L.  .1.   K,  P..  79(i  ;    100  L.  T,  826  ;    25 

Times  L.  R,  533  , 325 

Howgate  and  Osborn,  Jfe,  1902,  1  Ch.  451  ;  71  L.J.  Ch.  279  ;  86  L.  T.  180 275 

Hewitt  V.  Harrington  (Earl),  1893,  2  Ch,  497  ;  62  L,  J,  Ch.  571  ;  3  R,  568  ;  68 

L.  T.  703  ;  41  W.  R.  664    10 


TABLE    OF    CASES.  Iv 

PAGE 

HucWIestoii,  lie,  1894,  3  Ch.  595  ;    6i  L.  J.  Ch.  157  ;    8  R.  402  ;    43  W.  R.  139... 712 
Hudson  r.  Cripps,  1896,  1  Ch.  265  ;  65  L.  J.  Ch.  328  ;  73  L.  T.  741  ;  44  W.  R. 

200:  60.7.  P.  393;  12  Times  L.  R.  102 22 

Hughes,  lie,  1906.  2  Ch.  642  :  75  L.  J.  Ch.  784  ;  95  L.  T.  379  .592 

r.  Robotham,  Cro.  Eliz.  302  ;  78  E.  R.  554    38 

r.  Yoinig.  32  L.  J.  Ch.  137  ;  9  Jur.  (N.  S.)  376  ;  1  N.  R.  166 366 

Huguenin  r.  Baselev,  14  A>s.  273  ;  33  E.  R.  526  ;    1  Wh.  &  T.  L.  Cas.  (8th  ed.) 

259     325 

Huish's  Charity,  7.V,  L.  R.  10  Eq.  5  ;    39  L.  J.   (  li.  499:    22    L.  T.  5(15  ;    18 

W.  R.  817 446 

Hulse,  lie.  1905,  1  Ch.  406  ;  74  L.  J.  Ch.  246  ;  92  L.  T.  23l' 44 

r.  Hulse,  54  b'ol.  J.  704    695 

Humberstoiie  r.  Stanton,  1  Ves.  &  R.  385  ;  35  E.  R.  150  731 

Hume,  lie,  1895,  1  Ch.  422  :    64  L.  J.  Ch.  267  ;    12  R.  101  ;    72  L.  T.  m  ;    43 

W.  R.  291 967 

Humpheiy  r.  Conybcare.  80  L.  T.  40  2 

Humphreys  i:  Howes,  1  Russ.  &  M.  (;39  :  39  E.  R.  245  ;  Tamlyn,  497  ;  48  E.  R. 

198  ;  8  L.  J.  (0.  S.)  Ch.  165 730 

r.  Morten.  19i»5.  1  Ch.  739  ;  74  L.  J.  Ch.  370  ;  92  L.  T.  834  ;  53 

W.  R.  552 30 

Hungerford  r.  Cla}'.  9  Mod.  1  ;   88  E.  R.  275  ;   2  Eq.  Cas.  Ahr.  610  ;   22  E.  R. 

512 1114 

Hunloke,  He,  1902,  1  Ch.  941  ;  71  L.  J.  Ch.  .530  ;  86  L.  T.  829 312 

Hunt  i:  Hunt,  4  De  G.  F.  &  J.  221  ;  45  E.  R.  1168  ;  31  L.  J.  Ch.  161  ;  8  Jur. 

(N.  S.)  85  ;  5  L.  T.  778  ;  10  W.  R.  215  694 

>: ,  1897,  2  Q.  B.  547  ;  67  L.  J.  Q.  B.  18  ;  77  L.  T.  421  ;  14  Times 

L.  R.  52 698 

r.  Remnant,  9  Ex.  Rep.  635  :    23  L.  J.  Ex.  135  ;    18  Jur.  335  ;    22  L.  T. 

(0.  S.)350;  2W.  R,  276   35 

Hunt's  S.  E.,  lie,  1906,  2  Ch.  11  :  75  L.  J.  Ch.  496  :  94  L.  T.  747  247,  312,  511 

Hunter,  Be,  1899,  A.  C.  3o9  ;  68  L.  J.  Ch.  449  ;  80  L.  T.  732  ;  47  W.  R.  673...  740 

and  Hewlett,  Re,  1907,  1  Ch.  46  ;  76  L.  J.  Ch.  26  ;  95  L.  T.  674    310 

V.  Nockolds,  1  Mac.  &  G.  640  ;  19  L.  J.  Ch.  177  ;    1  H.  &  Tw.  644;  14 

Jur.  256  ;  41  E.  R.  1413;  47  Ih.  1568 10 

Hurd  f.  Fletcher,  1  Douglas.  43  :  99  E.  R.  32   28 

Hurlbatt,  lie,  1910,  2  Ch.  553  :  80  L.  J.  Ch.  29  ;  103  L.  T.  585    736 

Hutchings  v.  Smith,  9  Sim.  137  ;  59  E.  R.  310  ;   7  L.  J.  Ch.  128  :  2  Jur.  231  ...  273 

Hutchinson  c.  Tottenham,  1898,  1  Ir.  Rep.  403    357 

Huxtable,  He,  1902,  2  Ch.  793  :  71  L.  J.  Ch.  876  ;  87  L.  T.  415  ;  :,V  W.  R.  282. ..741. 

748 

Hyatt  r.  Griffiths.  17  Q.  B.  .505     3 

Hyde  v.  Warden,  3  Ex.  D.  72  ;  47  L.  J.  Ex.  121  ;  37  I>.  T.  567  ;  26  W.  R.  201...  33 


Ideal  Bedding  Co.  r.  Hnlland,  1907,  2  Ch.   157  ;    76  L.  J.  Ch.  441  ;    96  L.  T. 

774:  14  Manson.  113;  23  Times  L.  R.  467 319 

Ihlee  r.  Henshaw,  31  Ch.  D.  323  ;  55  L.  J.  Ch.  273  ;    53  L.  T.  949  ;  M  W.  R. 

269     1108 

lUingworth,  He,  190;>,  2  Ch.  297  :  78  L.  J.  Ch.  70 1  ;   101  L.  T.  104  ;  53  Sol.  J. 

616 710 

Imray  v.  Oakshette.  1897,  2  Q.  P..  218;    iK,  L.  J.  Q.  B.  544  ;    7(;  L.  T.  632  ;  45 

W.  R.  6S1  ;  13  Times  L.  R.  411 31,  108 

Incledon  r.  Northcote,  3  Atk.  430  ;  26  E.  U.  1048  718 

Income  Tax  Conunrs.  v.  Pemsel,  1891,  A.  C.  531  ;  61  L.  J.  Q.  B.  265  ;  65  L.  T. 

621  ;  55  J.  P.  805  ;  7  Times  L.  R.  657 966 

■ • V.  Oliver,  1909,  A.  C.  427  ;  78  L.  J.  P.  C.  146  ;  101  L.  T. 

140:  53  Sol.  J.  <)49  :  25  Times  L.  R.  707   330 

Ingram  v.  Soutten,  L.  R.  7  H.  L.   408  :   44  L.  J.  Ch.  55  :    31   L.  T.  215  ;    23 

W.  R.  363 728 

Irvin,  He,  25  Times  L.  K.  41... 7o7 

Isaacs,  i.V,  1894.  3  Ch.  5o<;  ;    (13  L.  J.  Ch.   M5  :    S  K.  Ciio  ;    71    L.  T.  3S6  ;  42 

W.  R.  685 81 


IvI  TAF.LE    OF    CA8ES. 

PAGE 

JacKSOX,  Be.  2;-)  CIi.  U.  102  :  r>3  L.  J.  Ch.  180  ;  .50  L.  T.  18  ;  32  W.  R.  194  ...     780 

t.  Dickinson,  190H.  1  Ch.  917  ;  72  L.  J.  Ch.  761  ;  88  L.  T.  507  ;  19 

Times  L.  R.  S.W 2.52,  817 

r.  Hobhouse,  2  Mer.  4S3  ;  3.5  E.  R.  1025  283 

r.  In.  Rev.  Commr?..  5U  W.  R.  fiBO  :  87  L.  T.  269  :  66  J.  P.  r,30  ;  46 

Sol.  J.  725 695 

Jacob,  lie,  1907,  1  Cii.  4.50  ;  76  L.  J.  Ch.  217  ;  96  L.  T.  362  ;  51  Sol.  .1.  219...     710 

r.  Down,  1900,  2  Ch.  156  ;  6!l  L.  .J.  Ch.  493  ;  83  I..  T.  litl  ;  4S   \V.  R. 

441  ;  64  J.  P.  552    16,  30 

Jaeger  r.  Mansions  Consd.,  87  L.  T.  690  ;  19  Times  L.  R.  145 22,  27 

Jagger  r.  Jagger,  25  Ch.  D.  729  ;  53  L.  J.  Ch.  201  :  49  I..  T.  667  :  32  W.  R. 

284 !^ 734,  8.30 

Jaheman's  Trusts,  lie,  23  Ch.  D.  34 4  ;  52  L.  J.  Ch.  363  274 

James,  Re,  1910,  1  Ch.  157  ;  79  L.  J.  Ch.  45  ;  101  L.  T.  625 3.59,  703 

.,..  Couchman,  29  Ch.  D.  212  ;  54  L.  J.  Ch.  838  :  52  L.  T.  344  :  33 

W.  R.  452  326 

. V.  Dean.  11  Ves.  383  :  32  E.  R.  1135  ;  S.  C.  15  Ves.  236  ;  33  E.R.745...  265 

Jebb  c.  Tnewell,  7  De  G.  M.  &  G.  663  ;  44  E.  R.  258  ;  25  L.  J.  Ch.  109  ;  2 

Jur.  (N.  S.)  54  ;  4  W.  R.  157  443 

.leffreys  c.  Marshall,  19  W.  R.  94  ;  23  L.  T.  54S  ;   1S70.  W.  N.  227  239 

Jeflryes  v.  Evans,  19  C.  B.  (N.  8.)  246  ;  34  L.  J.  C.  P.  26J  ;    11  Jur.  (N.   S.) 

584;  13L.  T.  72;  13  VV.  R.  864  209 

Jegon  V.  Vivian,  L.  R.  6  Ch.  742  ;  40  L.  J.  Ch.  389  :  19  W.  R.  365 173 

.Jemmett  and  Guest.  He,  1907,  1  Ch.  629  :  76  L.  J.  Ch.  367  310 

Jenkins.  He,  1903.  2  Ch.  362  ;  72  L.  J.  Ch.  693;  88  L.  T.  628  251 

,..  Jackson.  40  Ch.  D.  71  :  58  L.  J.  Ch.  124  ;  60  L.  T.  105  ;  37  W.  R. 

253 27 

,..  Jones,  9  Q.  B.  D  128  ;  51  L.  J.  Q.  B.  438  ;  46  L.  T.  795  ;  30  V\^  R. 

668  35 

r.  Price,  1907.  2  Ch.  229  ;  1908.  1  Ch.  10  ;  76   L.  J.   Cii.   507  ;  77  ih. 

41  ;  97  L.  T.  734  ;  14  Manson,  343  :  23  Times  L.  R.  608  ;  24  ih.  7o  25.  102 

Jenner  r.  Morris,  3  De  G.  F.  &  J.  45  :  45  E.  R.  795  ;  30  L.  J.  Ch.  361  :  7  Jur. 

(N.  S.)  375  ;  3  L.  T.  871  ;  9  W.  R.  391  286 

Jennes,  Be,  53  Sol.  J.  376  751,  894 

Jennings  v.  Jennings,  1898,  1  Ch.  378;  67  L.  J.  Ch.    190  :  77  L.    T.  786  ;  46 

W.  R.  344  ;  14  Times  L.  R.  198    1031 

Job  r.  Job,  6  Ch.  D.  562  ;  26  W.  R.  206 249 

Jobson,  Be.  44  Ch.  D.  154  ;  59  L.  J.  Ch.  245  ;  62  L.  T.  148  71if 

V.  Palmer,  18!)3,  1  Ch.  71  ;  62  L.  J.  Ch.  180  :  3  R.  173  :  67  L.  T.  797  : 

41  W.  R.  264  ;  9  Times  L.  R.  106    249,  388 

John  Brothers,  &c..  Brewery  Ct).  c.  Holmes,    1900,    1    Ch.   188:  69  L.   J.    Ch. 

149  ;  81  L.  T.  771  ;  48  W.  R.  236  :  64  J.  P.  153   99 

Johns  r.  .lames.  8  Ch.  D.  744  ;  47  L.  J.  Ch.  853  ;  39  L.  T.  54  ;  26  W.  R.  821  ...     327 
Johnson,   Be,  1891,  3  CJh.  48  ;  60  L.    J.  Ch.   499  ;  64  L.  T.   696  :  3!)   W.  R. 

.509 316,  339 

/•.  Gallagher,  3  De  G.  F.  &  .1.  494  :  45  E.  R.  969  ;  30  L.  J.  Ch.  298  ; 

7  Jur.  (N.  S.)  273  ;  4  L.  T.  72  ;  9  W.  R.  506    283 

r.  Johnson,  3  Hare,  157  :  67  E.  R.  336  ;  13  L.  J.  Ch.  79  :  s  .Inr.  77...  730 

•  V. 35  Ch.  D.  345  :  56  L.  J.  Ch.  326  :  56  L.  1'.  163  ;  35 

W.  R.  329 281 

r.  Nevi'ton,  11  Hare,  160:  68  E.   R.  1230;  22  L.   J.  Ch.   103!):  17 

Jur.  825    248 

r.  Sumner,  3  H.  &  N.  261  ;  27  L.  J.  Ex.  341  ;  4  .lur.   (N.  S.)  462  ; 

6  W.R.  574 285 

Johnston,  Be,  26  Ch.  D.  538  ;  53  L.  J.  Ch.  645  :  52  L.  T.  44  ;  32  W.  R.  634...     812 

Johnstone  r.  P.aber,  8  Beav.  233  ;  .50  E.  R.  91  :  4  L.  T.  (0.  S.)  392 239 

Jolly,  Jte,  1900,  2  Ch.  616  ;  69  L.  J.  Cii.  661  ;  83  L.  T.  118  ;  48  W.  R.  657  ...       lO' 

V.  Rees,  15  C.  P..  (N.  S.)  628  ;  33  L.  J.  C.  P.  177  ;  10  Jur.  (X.  S.)  319  ; 

18  L.  T.  299  ;  12  W.  R.  473  285 

Jones,  Be,  3  Drew.  679  ;  61  E.  R.  1063  ;  5  \V.  R.  336  260 

7.V,  1893,2  Ch.  461  :  62  L.  J.  Ch.  996  ;  3  R.  498  ;  69  L.  T.  V^ 317 

Be,  1902,  1  Ch.  92  ;  71  L.  .1.  Ch.  6  ;  85  L.  T.  608  :  50  W.  R.  215  7.58 

r.   Bone,  L.  R.  9  Eq.  674  :  39  E.  .1.  Ch.  405  :  23  L.  T.  301  :  ]S  W.  R.  18<)   22 


TABLE    OF    CASES.  Ivii 

PAGE 

Jones  r.  Chappell,  L.  I!.  20  Eq.  539  ;  U  L.  J.  Ch.  Go8  15 

r.  Foley,  IS'.tl,  1  Q.  P..  730  ;  60  L.  J.  Q.  B.  4(U  :  CA  L.  T.  nss  :  3'.i  V7.  E. 

r,h)  :  or.  J.  P.  521  ;  7  Times  L.  R.  440 42 

r.  In.  Rev.  Commrs.,  18115,  1  Q.  B.  484  :  64  L.  .1.  ().  B.  S4  :  15  R.  180  ; 

71  L.  T.  7(13  ;  43  W.  R.  318  Gl 

r.  Jones,  13  Sim.  561  ;  60  E.  R.  217  ;  13  L.  J.  Ch.  16  ;  7  Jur.  786  731 

r.  Lavinglon,  ]iH)3,  1  K.  B.  253;  72  L.  J.  K.  B.  ii8  ;  88  L.  T.  223:  51 

W.  R.  161  26,  27,  67 

c.  Ogle,  L.  R.  8  Ch.  1^2  -.   41  L.  J.  Ch.  633  ;  42  ///.  334  ;  28  L.  T.  245  ; 

21  W.  R.  239  717 

r.  Withers.  74  L.  T.  572 10 

Joseph,  i.V,  liHis.  2  Cli.  507  ;   77  L.  .1.  Ch.  832  ;  99  L.  T.  539  :  24  Times  L.  R. 

770     883 

Joyner  v.  Weeks.  1891.  2   Q.  B.  31  :   60  L.  J.  Q.  P..  510  ;   65  1,.  T.  16  :  39  W.  1!. 

583  ;  55  J.  P.  725  :  7  Times  L.  R.  509 17 

Judd  &  Poland.  i.V.  1906.  1  Ch.  684  ;  75  L.  .1.  Cli.  4ii3  :  94  L.  T.  595  :  54  W'.U. 

513 240 

Judkin's  Trusts.  J{i'.  25  Ch.  D.  743  ;  53 L.  J.  Ch.  496  ;  50  L.  T.  2( )0  ;  32  W.  R.  4( i7    794, 830 

Jump,  7.V.  1903.  1  Ch.  129  :  72  L.  J.  Ch.  16  :  87  L.  T.  .j(i2  :  51  W.  R.  2(;6 242 

/■.  Jump,  8  P.  D.  159  ;  52  L.  J.  P.  71  :  31  \V.  i;.  956 696 


KAY.  Jh,  1897,  2  Ch.  518  :  66  L.  J.  Ch.  759  :  46  \V.  R.  74  :  13  Times  L.  R.  582     255 

Kave&  Hoyle.  7.V,  53  Sol.  J.  520 242 

Keech  d.  Warne  r.  Hall.  1  Doiigl.  21  :  1  Smith.  L.  C.  (11th.  ed.)  511  :  9'J  E.  R. 

17 ., 4 

Keen,  i.V.  19()2,  1  K.  B.  or>o  ;  71  F.  J.  K.  B.  4S<  ;  86  L.  T.  235  ;  50  W.  R.  334  ; 

9  Manson,  145 1198 

Keet,  i.V.  1905,  2  K.  B.  GGG  :  74  L.  J.  K.  B.  694  ;  93  L.  T.  259  ;  54  W.  R.  20  ; 

12  Manson.  235  ;  21  Times  L.  R.  615 1172 

Keith  r.  Twentieth  Century  Club,  73  L.  J.  Ch.  545  :  90  L.  T.  775  ;  52  W.  R. 

554  :  20  Times  L.  R.  462 76 

Kekewich  /•.  Manning,  1  De  G.  M.  &  G.  176  ;   42  F.  R.  519  ;  21  L.  J.  Ch.  577  ; 

18  L.  T.  (0.  S.)  263  :  16  Jur.  625 324 

Kelly,  Up.  1910,  1  Ch.  78  :  79  L.  J.  Ch.  60  ;  lol  L.  T.  555  :  54  Sol.  J.  12 357 

r.  Patterson,  L.  R.  9  C.  P.  681  ;  43  L.  J.  C.  P.  320  :  30  L.  T.  842 36 

Kemp  r.  Baerselman,  1906,  2  K.  B.  604  ;  75  L.  J.  K.  B.  873 103 

r.  In.  Rev.  Commrs.,  1905,  1  K.  B.  581  ;  74  L.J.  K.  B.  112  :  92  L.  T.  92  ; 

53  W.  R.  479  ;  21  Times  L.  R.  168 752 

Kempster,  i.V,  1906,  1  Ch.  446  ;  75  L.  J.  Ch.  286  ;  ;i4  L.  T.  248  :  54  W.  R.  385     751 

Kennedy  v.  In.  Rev.  Commrs.,  65  J.  P.  9 330 

V.  Kennedv,  1907,  P.  49  ;  76  L.  J.  P.  34  ;  96  L.  T.  476  ;  23  Times  L.  E. 

139 " 694,  697 

Kenrick  i:  Wood,  L.  R.  9  Eq.  333  ;  39  L.  J.  Ch.  92  ;  19  W.  R.  57 276 

Kensit.  Tie,  1908,  W.  N.  235 269 

Kent  r.  Fittall,  1909,  1  K.  B.  215  :  78  L.  J.  K.  B.  110  :  99  F.  T.  776  :  2  Smith, 

93  ;  73  J.  P.  33  ;  7  L.  G.  R.  37  ;   25  Times  L.  R.  41 9 

Kenworthy  r.  Bate.  6  Ves.  793;  31  E.  R.  1312 443 

Kettlewell.  i.V,  98  L.  T.  23 818 

Killick  v.  Flexnev,  4  Bro.  C.  C.  161  ;  29  E.  R.  830 245 

Kilner  /•.  Leech,  10  Beav.  362  ;  50  E.  E.  621  ;  16  L.  J.  Ch.  503  ;  11  Jur.  859...     726 
Kinderlcy  r.  Jervis.  22  Beav.  1  :  52  E.  E.  1O07  ;  25  L.  J.  Ch.  538  :  2  Jur.  (X.  S.) 

602  ;  27  L.  T.  (O.  S.)  245  ;  4  W.  R.  579 751 

King,  Jff.  1907,  1  Ch.  72  ;  76  L.  J.  Ch.  44  ;  95  L.  T.  724 669 

^-  r.  Bird,  1909.  1  K.  B.  837  ;  78  L.  J.  K.  B.  499  ;  100  L.  T.  478 57.  67 

r.  Cleaveland.  4  De  G.  &  J.  477  ;  45  E.  R.  186  :  28  L.  J.  Ch.  835  ;  4  Jur. 

(X.  S.)  1044  ;  7  W.  R.  602 727 

r.  Isaacson.  1  Sm.  &  G.  371  ;  65  E.  R.  163  ;  22  F.  .1.  Ch.   455  •  17  ,lui-. 

434  ;  1  W.  R.  209 719 

r.  Mullius,  1  Drew.  308  :  61  E.  R.  469 669 

Kingsbury  r.  Walter,  1901,  A.  C.  187  ;  70  L.  J.  Ch.  546  :  84  L.  T.  697 724 

Kinnear.  1,'r.  9n  L.  T.  537 824 


Iviii  TAKLK    OF    CASES. 

PAGE 

Kitts  r.  Moore.  18!).-).  1  Q.  B.  2.-.3  ;  04  L.  J.  Q.  B.  152  ;  12  R.  415  :  71  L.  T.  G76  : 

43  W.  R.  84 171 

Kiiapp  V.  Knapp.  L.  R.  12  Eq.  2H8  ;  24  L.  T.  540 481 

Knapp's  Settlement,  i.V.  1895.  1  Cli.  91  :  64  L.  J.  Ch.  112  ;  13  R.  147  ;  71  L.  T. 

G25  :  43  W.  R.  279 722 

Knapping  r.  Tomlinson,  34  L.  .J.  ("h.  3  :  10  Jur.  (N.  S.)  (;2(;  :  10  L.  T.  558  ;  12 

W.  R.  784 731 

Knight  r.  Browne,  30  L.  J.  Ch.  049;  7  Jur.  (N.  S.)  894  :  4  ]..  T.  2(iG  ;  9  W.  R.  515  354 

r.  Williams.  1901,  1  Ch.  25(5  ;  70  L.  J.  Ch.  92  ;  83  L.  T.  730  ;  49  W.  R.  427  59 

Knight\s  Case.  5  Co.  Rep.  54  b  ;  77  E.  R.  137  ;  1  Anderson.  173  ;  3  Leon.  124  ; 

74  E.  R.  582  :  Goulds.  15  ;  75  E.  R.  9(;5 33 

■ —  Trusts.  iiV,  27  Beav.  45  ;  54  E.  R.  18  ;  28  L.  J.  Ch.  (i25  :  5  Jur.  (N.  S.) 

326 260 

Knowles  r.  Morgan,  54  Sol.  J.  117 445 

Lacox.  lie,  1891,  2  Ch.  482  ;  60  L.  J.  Ch.  403  ;  64  L.  T.  129  ;  39  W.  R.  514  ; 

7  Times  L.  R.  457 756 

Lacons  r.  Warmoll,  1907,  2  K.  B.  350  ;  76  L.  J.  K.  B.  914  ;  97  L.  T.  379  ;  23 

Times  L.  R.  495  253 

Lacy,  Itr,  1899,  2  Ch.  149  ;  68  L.  J.  Ch.  488  ;   80  L.  T.  706  :  47  W.  R.  664    ...  972 
J.aings  Settlement,  7?^>,  1899,  1  Ch.  593  ;  68  L.  J.  Ch.  230  :  80  L.  T.  228  ;  47 

W.  R.  311 374 

Trusts,  Br,  L.  R.  1  Eq.  416  ;  35  L.  J.  Ch.  282  ;  12  Jur.  (N.  S.)  119  ; 

14  L.  T.  56  ;  14  W.  R.  328  53,  634 

Lambert,  Be,  39  Ch.  D.  626  ;  57  L.  J.  Ch.  927  ;  59  L.  T.  429  282 

.  Be,  1897,  2  Ch.  169  :  66  L.  J.  Ch.  624  ;  76  L.  T.  752  :  45  W.  R.  661  836 

V.  Lambert,  L.  R.  16  Eq.  320 ;  43  L.  J.  Ch.  106  :  28  L.  T.  878  ;  22 

W.  R.  359 744 

Lambourn  r.  McLellan,  1903,  2  Ch.  268  ;  72  L.  J.  Cli.  617  ;  SS  L.  T.  748  ;  51 

W.  R.  594 46 

Lander  and  Bagley,  Br,  1892,  3  Ch.  41  :  61  L.  J.  Ch.  707  ;  67  L.  T.  521  ...      12,  23, 

28 

Lane,  Be,  14  Ch.  D.  856  ;  49  L.  J.  Ch.  768  ;  43  L.  T.  87  ;  28  W.  R.  764 709 

,  Be,  1908,  2  Ch.  581  ;  77  L.  J.  Ch.  774  ;  99  L.  T.  693 711,  813 

Lane-Fox,  Br.  1900,  2  Q.  B.  508  ;  69  L.  J.  Q.  B.  722  ;  83  L.  T.  176  ;  48  W.  R. 

650;  7  Manson,  295  320 

Langdale,  Be,  1901,  1  Ch.  3  ;  70  L.  J.  Ch.  38  ;  83  L.  T.  451  :  49  W.  R.  177  ...  623 

Langtou  v.  Henson,  92  L.  T.  805 23,  26 

Lantsbery  r.  Collier,  2  K.  &  J.  709  ;  69  E.  R.  967  ;  25  L.  J.  Ch.  672  ;  28  L.  T. 

(O.  S.)  35  ;  4  W.  R.  826 ^. 241 

Lavell  r.  Richiugs,  1906,  1  K.  B.  480  ;  75  L.  J.  K.  B.  287  :  94  L.  T.  515  ;  54 

W.  R.  394;  22  Times  L.  R.  316    8 

Law  Union,  kc,  Co.  r.  Hill.  1902,  A.  C.  263  ;  71  L.  J.  Ch.  602  ;  86  L.  T.  773...  9.55 

Lawes  r.  Bennett,  1  Cox,  167  ;  29  E.  R.  1111   81 

Lawson  v.  MacPherson  &  Co.,  14  Rep.  Pat.  Cas.  (196   1113 

Lawton  r.  Lawton,  3  Atk.  13  ;  26  E.  R.  811 44 

Leach  c.  Thomas,  7  Car.  &  P.  328     16 

Leader  r.  Homewood,  5  C.  B.  (N.  S.)  546;  27  L.  J.  C.  P.  316  ;  4  Jur.  (X.  S.) 

1062    45 

Leake  r.  Robinson,  2  Mer.  363  ;  35  E.  R.  979  719 

Learoyd  r.  Brook,  1891,  1  Q.  B.  431  ;  60  L.  J.  Q.   B.  373  ;  64  L.  T.  458  ;  39 

W.  R.  480  ;  55  J.  P.  265  ;  7  Times  L.  R.  236    Hill 

r.  Whiteley,  12  App.  Cas,  727  ;  57  L.  J.  Ch.  390  ;  58  L.  T.  93  ;  36 

W.  R.  721  ;  51  J.  P.  100    249 

Leathes  v.  Leathes,  5  Ch.  D.  221  ;  46  L.  J.  Ch.  562  ;  36  L.  T.  646  ;  25  W.  R. 

492 264 

Lechmere,  Be,  18  Ch.  D.  524  ;  45  L.  T.  551  723 

Leconfield's  (Lord)  S.  E.,  Br.  1907,  2  Ch.   340;  7(i  L.  J.  Cli.  562  ;  97  L.  T. 

163  ;  23  Times  L.  R.  573   313 

Lee  r.  Young,  2  Y.  k.  C.  C.  C.  532  ;  63  E.  R.  238  :   12   !...!.  Ch.  478  ;  7  Jur. 

761 247 

Leeds  r.  Cheetham,  1  Sim.  146  ;  57  E.  R.  533  ;  5  L.  J.  (0.  S.)  Ch.  105 19 


TABLE    OF    CASES.  Hx 

PAGE 

Lcgg  r.  Mackrell,  2  De  CI.  F.  &  J.  ool  ;  45  E.  R.  735  :  4  L.  T.  568  257 

Leigh,  lie,  40  Ch.  D.  2<)0  ;  rj><  L.  J.  Ch.  30(3  :  (;0  L.  T.  404  ;  37  W.  R.  241  :  5 

Times  L.  R.  138  SIC,  33<) 

/•.  Burnett,  29  Ch.  D.  231  ;  54  L.  J.  Ch.  757;  52  J>.  T.  45cS  ;  33  W.  R. 

578 265 

V.  Leigh.  17  Bcav.  605  ;  51  E.  R.  1170  ;  23  L.  J.  Ch.  287  ;  18  Jur.  115  ; 

2  W.  R.  205  730 

r. ,  1902,  1  Ch.  400  ;  71  L.  J.  Ch.  195  ;  86  L.  T.  219  :  50  W.  R. 

380 522 

i:  Taylor,  1902,  A.  C.  157  ;  71  L.  J.  Ch.  272  ;  80  L.  T.  239  ;  50  W.  R. 

623 44 

Lemann's  Trusts,  lie,  22  Ch.  D.  633  ;  52  L.  J.  Ch.  560  :  48  L.  T.  389  ;  31 

W.  R.  520 259,  623 

Leney  r.  Calliiigham,  1908,  1  K.  B.  79  ;  77  L.  J.  K.  B.  64  ;  97  L.  T.  (197  ;  24 

Times  L.  R.  55 102 

Lepine  i;  Bean,  L.  R.  10  Eq.  KiO  :  39  L.  .J.  Ch.  847  ;  22  L.  T.  833  :  18  W.  R.  797  818 
Lepla  r.  Rogers,  1893,  1  Q.  B.  31  ;  5  R.  57  :  6S  L.  T.  584  ;  57  J.  V.  55  ;  9 

Times  L.  R.  23 26 

Leschallas  i:  Woolf.  1908.  1  Ch.  641  ;  77  L.  J.  Ch.  345  ;  98  L.  T.  558 4(;,  90 

Leslie  r.  Rothes.  1S'.)4.  2  Ch.  499  :  63  L.  J.  Ch.  617  ;  7  R.  600  ;  71  L.  T.  134...  955 

Lester  v.  Garland,  5  Sim.  205  :  58  E.  R.  314 354 

Lethbridge  r.  Att.-Gen.,  1907,  A.  C.  19  ;  76  L.  J.  K.  B.  84  ;  95  L.  T.  842  ;  23 

Times  I^.  R.  123   761 

Leveridge,  jRi\  1901,  2  Ch.  830  ;  71  L.  J.  Ch.  23  ;  85  L.  T.  458  ;  50  W.  R.205  816 

Levy,  Jfp,  30  Ch.  D.  119  :  54  L.  J.  Ch.  968  ;  53  L.  T.  200  ;  33  W.  R.  895  914 

Lewis,  Jle,  1900,  2  Ch.  176  ;  <;9  L.  J.  Ch.  406)  ;  82  L.  T.  291  ;  48  W.  R.  426  ...  816 

7?e,  1910,  W.  N.  6  ;  26  Times  L.  R.  145 789 

r.  Baker,  1905.  1  Ch.  46  ;  74  L.  J.  Cli.  39  :  91  L.  T.  744  ;  54  W.  R.  146  : 

21  Times  L.  R.  17    3,  516 

r.  ■ ,  1906,  2  K.  B.  5!)9  ;  75  L.  J.  K.  P..  848  ;  95  L.  T.  lo  ;  22  Times 

L.  R.  680  36,  230 

r.  Durnford,  24  Times  L.  R.  (il 1192 

V.  Fothergill,  L.  R.  5  Ch.  103    164,  173 

r.  In.  Rev.  Conimrs.,  1898,  2  Q.  B.  290  ;  67  L.  J.  Q.  B.  694  :  78  L.  T.  745  695 

r.  Marsh,  8  Hare.  97  ;  68  E.  R.  288 168 

Limbard  r.  Grote,  1  Myl.  &  K.  1  ;  39  E.  R.  581  ;  2  L.  J.  Ch.  10  443 

Lincohi  r.  Windsor.  9  Hare,  158  ;  68  E.  R.  456  ;  20  L.  J.  Ch.  531  :  15  Jur. 

765  ;  18  L.  T.  (0.  S.)  39 266 

Lindo  c.  Lindo,  1  Beav.  496  ;  8  L.  J.  Ch.  284  :  48  E.  R.  1032    682 

Lines  i:  Usher,  14  Rej).  Pat.  Cas.  206   1112.  1128 

Liusley,  L'c,  1904,  2  Ch.  785  :  73  L.  J.  Ch.  841  ;  53  W.  R.  172 252 

Lister  i:  Hoosou,   i:>08,   1   K.  B.  174  ;  77  L.  J.  K.  B.  161  :  98  L.  T.  75  :  15 

Mansnn,  17  ;  24  Times  L.  R.  162  .•523 

■ r.  Lane,  1893,  2  Q.  B.   212  :  62  L.  J.  Q.   B.  583  ;  4  R.  474  ;  69  L.  T, 

176;  41  W.  R.  626;  57  J.  P.  725  ;  9  Times  L.  R.  .503 16 

Little,  Ee,  40  Ch.  13.  418  ;  58  L.  J.  Ch.  233  ;  60  L.  T.  246  :  37  \V.  R.  289  ;  5 

Times  L.  R.  236    276 

Liverpool  Corpn.  r.  Walker,  1908.  2  K.  B.  33  ;  77  L.  J.  K.  P..  7oo  ;  99  L.  T. 

231;  72J.  P.  233;  24  Times  L.  R.  443    loO.  101 

Llangattock  r.  Watnev,  Combe,  &c.  Co.,  1910,  1  K.  B.  23()  ;   1910,  A.  C.  394  : 

79  L.  J.  K.  B.  233,  559  ;  102  L.  T.  548  :  74  J.  P.  194  :  26  Times  L.  R.  125  ; 

418  ;    54  Sol.  J.  456 100 

Llanover  (Baroness),  Ee,  1903.  2  Ch.  330  ;  72  L.  J.  Ch.  729  :  88  L.  T.  856  ;  51 

W.  R.  (Uo  737 

i.V.  1907,  1  Ch.  635  :  76  L.  .1.  Ch.  427  :  97  L.  T.  286  310,  522 

Llewellin,  lie,  37  Ch.  D.  317  ;  57  L.  J.  Ch.  316  :  58  I;.  T.  152  :  36  \V.  R.  347  240 
Lloyd  r.  Lloyd,  2  Sim.  (N.  S.)  255  :  (U  E.  R.  338  ;  21  L.  J.  Cli.  596  :  16  Jur. 

306 740 

r. ,  L.  R.  2  Eq.  722  819 

V.  Prichard,  1908,  1  Ch.  265  :  77  L.  J.  Cli.  183  :  97  L.  T.  904    366 

Lock  r.  Pearce,  1893.  2  Ch.  271  ;  <;2  L.  J.  Ch.  5,S2  :  2  R.  4o3  :  68  L.  T.  569  ; 

41  W.  R.  369  ;  9  Times  L.  R.  363    30 

Locker-Lampson  r.  Staveley.  &c.  Co.,  25  Times  L.  R.  136 166 


Ix  TABLE    OF    CASES. 

PAGE 

Lofft  V.  Ueuiiis,  1  El.  &  El.  i74  ;  28  L.  J.  Q.  B.  IGS  ;  .")  Jur.  (N.  S.)  727  ;  7  W. 

R.  191)    19 

Loftus-Otway,  lie,   IS!)."),  2  Ch.  235  ;  64  L.  J.  Cli.  529  ;  13  K.  536  ;  72  L.  T. 

656  :  43  W.  R.  501  820 

Loiulon  Corpu.  r.  G.  W.  Ilv..  1910,  2  Ch.  314  ;  79  L.  J.  C'li.  622  :  103  L.  T.  20  ; 

54  Sol.  J.  562    10 

— r.  Hedger,  18  Ves.  355  ;  34  E.  R.  352 15 

London  County  Council  v.  Watney,  Combe,  &c.  Co.,  1909,  1  K.  P..  637  :  78  L. 

J.  K.  B.  421  :  100  L.  T.  336  ;  73  J.  P.  202  ;  53  Sol.  J.  303 100 

L.  &  N.  W.  Ry.  r.  West,  L.  R.  2  C.  P.  553  ;  36  L.  J.  C.  P.  245 58 

London  School  Bo.^i-d,  Mr  parte,  41  Ch.  I).  547  ;  58  L.  J.  Cli.  752  ;  60  L.  T. 

817  ;  38  W.  R.  61     600 

L.  &  S.  W.  Ry.  r.  Gomm,  20  Ch.  D.  562  ;  51  L.  J.  Ch.  53o  ;  46  L.  T.  449  :  30 

W.  R.  620 80,  516 

Long  r.  Ovenden,  16  Ch.  D.  691  ;  50  L.  J.  Ch.  314  ;  44  L.  T.  462  ;  29  W.  R. 

709 1...  795 

V.  Watldnson,  17  Beav.  471  ;  51   E.  R.  1116  :  21  L.  J.  Ch.  844  :  16  Jur. 

235 727 

Lord  and  Fullerton,  Be,  1896,  1  Oh.  228  ;  65  L.  J.  Ch.  184  ;  73  L.  T.  689  ;  44 

W.  R.  195 256 

Lord  Advocate  v.  Moray  (Countess),  1905,  A.  C.  531  ;  74  L.  J.  P.  C.  122  :  93 

L.  T.  569  ;  21  Times  L.  R.  715 513 

r.  Routledo-e's  Trustees,  1907,  Sc.  Cas.  327 768 

Loveland,  lir,  1906,  1  Ch.  542  ;  75  L.  J.  Ch.  314  ;  94  L.  T.  336  ;  22  Tunes 

L.  R.  321    725 

Lovett  r.  Lovett,  1898.  1  Ch.  82  ;  67  L.  J.  Ch.  20  ;  77  L.  T.  650  :  46  W.  R. 

105 447 

Lowe  r.  Adams,  1901,  2  Ch.  698  ;  70  L.  J.  Ch.  783  ;  85  L.  T.  195  ;  .50  \V.  R.  37     209 
Lows  v.  Telford,  1  App.  Cas.  414  ;  45  L.  J.  Ex.613  ;  35  L.  T.  69  ;  13  Cox.  C.  C. 

226     4 

Lowther  v.  Bentinck,  L.  R.  19  Eq.  166  ;  44  L.  J.  Ch.  197  ;  31  L.  T.  719  ;  23 

W.  R.  156 358 

Ludlo-.v  (Lord)  r.  Pike,  1904,  1  K.  B.  531  ;  73  L.  J.  K.  B.  274  ;  90  L.  T.  458  ; 

52  W.  R.  475  ;  68  J.  P.  243  ;  20  Times  L.  R.  276 13 

Luker  r.  Dennis,  7  Ch.  D.  227  ;  47  L.  J.  Ch.  174  ;  37  L.  T.  827  ;  26  W.  R. 

167  103 

Lumby  r.  Faupel,  90  L.  T.  140  ;  2  L.  G.  R.  605  ;  68  J.  P.  265  :  20  Times  L.  R. 

237     14 

Lumley,  Be,  1896,  2  Ch.  690 ;  65  L.  J.  Ch.  837  ;  75  L.  T.  236  ;  45  W.  R.  147  ; 

12  Times  L.  R.  630 425 

Lundy  Granite  Co.,  Be,  L.  R.  6  Ch.  462  ;  40  L.  J.  Ch.  588  ;  24  L.  T.  922  ;  19 

SV.  R.  609 6.  7 

Lyon  r.  Reed,  13  M.  &  W.  285  ;  13  L.  .L  Ex.  377  ;  8  Jur.  762 38 

Lysaght,  Be,  1898,  1  Ch.  115  ;  67  L.  J.  Ch.  65  ;  77  L.  T.  637  717 

M.,  Br,  1899,  1  Ch.  79  :  68  L.  J.  Ch.  86  :  79  L.  T.  459  :  47  W.  R.  267  ;  15 

Times  L.  R.  54 259,  623 

McAfee,  Be.  19(i9.  1  Ir.  R.  124 709 

Macan  r.  Macan,  70  L.  J.  K.  B.  90  ;  17  Times  L.  R.  131  :  45  S..1.  J.  120 696 

MacClure,  Be,  7(i  L.  J.  Ch.  52  ;  95  L.  T.  704  ;  23  Times  L.  R.  42  ;  51  Sol.  J. 

67  ;  1906,  W.  N.  200  746 

M'Conochie's  Trustees  v.  M'Conoehie,  1909,  Sc.  Cas.  1046 739 

McCormiek  r.  Grogan,  L.  R.  4  II.  L.  82  ;  17  W.  R.  961 748 

M'Donald  r.  Brycc,  2  Keen,  276  ;   18  E.  R.  634  ;  7  L.  J.  Ch.  173,  217  :  2  .lur. 

295     " 735 

Macdonald  r.  Irvine,  8   Ch.    U.   101:    47    L.  J.  Ch.   494;    38   L.   T.   155  ;  26 

W.  R.  381 742 

M'Donnell  r.  Pope,  9  Hare.  705  ;  68  E.  R.  697  ;  16  Jur.  771     38 

Macduff.  Be.  1896,  2  Ch.  451  ;  65  L.  J.  Ch.  700  ;  74  L.  T.  706  ;  45  W.  R.  151  ; 

40Sol.  J.  316;  12  Times  L.  R.  452  739,966 

r.  ^pence's  Trustees,  1909.  Sc.  Cas.  178 741 

McEacharn  v.  Colton,  1902,  A.  C.  104  ;  71  L.  J.  P.  C.  20  ;  i^o  L.  T.  594 24 


TABLE    OF    CA8E.S.  Ixi 

PAGE 

McGregor  v.  McGregor.  21  Q.  B.  D.  424  ;  57   L.  J.  Q.  B.  .VJl  ;  87  W.  R.   45  ; 

52  J.  P.  772  694 

Mackay,  He,  190(5,  1  Ch.  25  ;  75  L.  J.  Ch.  47  ;  93  L.  '1'.  ()94  :  54  W.  11.  88  ...  728 

Mackay's  Trustees  r.  Mackay,  1909,  Sc.  Cas.  139 734 

Mackenzie,  In  b.,  1909,  P.  305  ;  79  L.  J.  P.  4  ;  2(i  Times  L.  U.  39  707 

,  lit-,   1899,  2  Q.  B.  506  ;  G8  L.  J.  Q.  B.  1003  ;  81  L.  T.  214  ;  (J 

Manson,  413  ;  15  Times  L.  R.  526 6 

r.  Allardes,  1905,  A.  C.  285  368 

r.  Mackenzie,  3  Mac.  &  G.  559  ;  42  E.  R.  37(1  ;  21  L.  J.  Ch.  465  ; 

15  Jur.  1091 726 

Mackenzie's  Settlement,  Jic,  L.  R.  2  Ch.  345  ;  36  L.  J.  Ch.  320  ;  16  L.  T.  138  ; 

15  W.  R.  (;G2     366 

Mackie  r.  Herbertson,  9  App.  Cas.  303  ;  11  C.  of  S.  Cas.  10 321 

Mackinnon's  Trustees  r.  Mackinnon,  1909,  Sc.  Cas.  1041    ..  739 

Mackintosh  r.  Pogose.  1895,  1  Ch.  505  ;  64  L.  J.  Ch.  274  ;  13  R.  254  ;  72  L.  T. 

251  ;  43  W.  R.  247  ;  2  Manson.  27  354 

Maclaren  r.  Stainton,  3  De  G.  F.  &  J.  202  :  45  E.  R.  855  ;  3o  L.  J.  Ch.  723  ; 

7  Jur.  (X.  S.)  691  ;  4  L.  T.  715  ;  9  AV.  R.  90S    717 

Maclean  r.  Maclean's  Executrix,  1908,  Sc.  C.  838    717 

McNab  r.  Robertson,  1897,  A.  C.  129  ;  66  L.  J.  P.  C.  27  ;  75  L.  T.  666  ;  61 

J.  P.  468  1.58 

Macpherson's  Trustees  r.  Macpherson,  1907.  Sc.  Cas.  1067    717 

M'Queen  r.  Farquhar,  11  Ves.  467  ;  32  E.  R.  1168  242,  445 

Maddison  r.  Chapman,  3  De  G.  &  J.  536  ;  44  E.  R.  1375  ;  28  L.  J.  Ch.  450; 

5  Jur.  (N.  S.)  277  ;  7  W.  R.  214 830 

Maddy,  7.V,  1901.  2  Ch.  820  :  71  L.J.  Ch.  IS  :  85  L.  T.  341 293,368 

Magnus,  He,  1910,  2  K.  B.  1049  ;  SO  L.  J.  K.  B.  71  ;  103  L.  T.  406  ;  54  Sol.  J.  721  432 

Maher,  Be,  1909,  1  Ir.  Rep.  70 ■ 726 

Mair,  Be,  1909,  2  Ch.  280;  78  L.  J.  Ch.  711  ;  101  L.  T.  70  3.52,  820 

Mallott  r.  Wilson,  1903,  2  Ch.  494;  72  L.  J.  Ch.  664;  89  L.  T.  522 324,  662 

Manchester  and  Southport  Ry.  Co.,  Be,  19  Beav.  365  :  52  E.  R.  391     708 

Manchester  Bonded,  kc.  Co.  r.  Carr,  5  C.  P.  D.  507  ;  49  L.  J.  C.  P.   809  ;  43 

L.  T.  476  ;  29  W.  R.  354  ;  45  J.  P.  7 17,  18 

Manchester  Brewery  Co.  v.  Coombs,  1901,  2  Ch.  608  ;   70  L.  J.  Ch.  814  ;  82 

L.  T.  347  :  16  Times  L.  R.  299  3,  4.  36.  103 

Manchester.  Sheftield,  .<cc.  Ry.  v.  Anderson,  1898,  2  Ch.  894  ;  CI  L.  J.  Ch.  5GS  : 

78  L.  T.  821 ;  14  Times  L.  R.  489 ..  27 

Manchester  Ship  Canal  Co.  r.  Manchester  Racecourse  Co.,  1901,  2  Ch.  37;  70 

L.  J.  Ch.  468  ;  84  L.  T.  436  :  49  W.  R.  418...  80 

■ — -  r.  Pearson,  1900,  2  Q.  B.  606  ;  69  E.  J.  Q.  B.  852  ; 

83L.  T.  45;  48  W.  R.  689  171 

Manchester's  (Duke)  Settlement,  Br,  1910,  1  Ch.  106  ;  79  L.  J.  Ch.  48  ;  lol 

L.  T.  892  ;  26  Times  L.  R.  5  ;  53  Sol.  .1.  868 313 

Manning  v.  Chambers,  1  De  G.  &  Sm.  282  ;  63  E.  It.  loii9  ;   16  L.  .1.  Ch.  245  ; 

11  Jur.  466 819 

v.  Lunn,  2  Gav.  k  K.  13    13 

Manser,  Be,  1905,  1  Ch.  (JS  ;  74  L.J.  Ch.  95  ;  92  L.  T.  7!)  ;  53  \V.  R.  261 804 

,  Z.V,  1910,  W.  N.  61  758 

Mansfield  v.  Relf,  1908,  1  K.  B.  71  ;  77    L.  ,1.  K.  B.    145  ;  97  L.  T.  745  ;  71 

J.  P.  556  ;  24  Times  L.  R.  79 89 

Marchant.  He,  54  Sol.  J.  425 741 

Marker  r.  Kenrick,  13  C.  B.  188  ;  22  L.  J.  C.  P.  129  ;  17  Jur.  44  174 

Markham  r.  Paget,    1908,  1    Ch.  697  ;  77  L.  J.  Ch.  451  ;  98  L.  T.  (;o5  :  24 

Times  L.  R.  426 2(>,  28.  67.  166 

Mailbornugh  (Duke  of).  Be,  1894,  2  Ch.  133  :  63  L.  J.  Ch.  471  ;  8  R.  242  ;  70  ' 

L.  T.  314  ;  42  \V.  R.  456   238 

i:  Godolphin  (Earl),  1   Eden,  404  ;  28  E.  P.  741  ;  3 

Bro.  P.  C.  232;  1  E.  R.  1289    731 

(Dowager  Duchess)  r.  Marlborough  (Duke),  1901,  1  Ch.  165  ;  70 

L.  J.  Ch.  244  ;  83  L.  T.  578  ;  49  AV.  R.  275   488,  492 

Marsden's  Trust.  Be.  4  Drew.  594  ;  62  E.  R.  228  ;  28  L.  J.  Ch.  90t)  ;  5  Jur. 

(N.  S.)  590  ;  7  W.  R.  .520 445 

Marshall  r.  Berridge,  19  Ch.  D.  233;  51  L.  J.  Cli.   329  ;  15   L.  T.  59'.i  :  30 

W.  R.  93;  46  J.  P.  279 2 


Ixii  TABLE    OF    CASES. 

PAGE 

Marshall  r.  Crowther,  2  Cli.  D.  199  ;  23  W.  R.  210 744 

r.  Gingell,  21  Cli.  D.  790  ;  51  L.  J.  Ch.818  ;  47  L.  T.  859  ;  31  \V.  E. 

63    714.  723 

—  /•.  Marshall,  5  P.  D.  19  :  48  L.  J.  P.  49  :  39  L.  T.  640  ;  27  W.  11.399     694 

Marshall's  Settlement,  L'c.  190.-),  2  Ch.  325  ;  74  L.  J.  Ch.  588  ;  93  L.  T.  246  ; 

54  W.  R.  75  ;  21  Times  L.  R.  678 309 

Marten,  lie,  1902,  1  Ch.  314  ;  71  L.  J.  Ch.  203  ;  85  L.  T.  704  ;  50  W.  R.  209...     711 

Martin.  Be,  1900,  P.  211  :  69  L.  J.  P.  75  ;  82  L.  T.  806  ;  48  W.  R.  509  706 

■ v.  Maugham,  14  Sim.  230  ;  60  E.  R.  346  ;  13  L.  J.  Ch.  392  ;  8  Jur. 

609 737 

r.  Smith,  L.  R.  9  Ex.  50  ;  43  L.  J.  Ex.  42  ;  30  L.  T.  268  ;  22  W.  R. 

330 3 

Maryon-Wilson,  Jle,  1900,  1  Ch.  565  ;  69  L.  J.  Ch.  310  ;  82  L.  T.  171  ;  48 

W.  R.  338:  16  Times  L.  R.  256    346,470,816 

Maskelyne  and  Cooke  r.  Smith,  1903,  1  K.   B.  671  :  72  L.  J.  K.  B.  237  ;  88 

L.T.  148;  51  W.  R.  372 ;  10  Hanson,  121    1159 

Mason,  Be,  1891,  3  Ch.  467  :  61  L.  J.  Ch.  25    736 

r,  Ogden,  1903,  A.  C.  1  ;  72  I..  J.  Ch.  152  ;  87  L.  T.  622  ;  51  W.  R. 

560 729,  813 

Mason's  Orphanage  and  L.  &  N.  W.  Ry.,  7.V,  1896,  1   Ch.  596  ;  65  L.  J.  Ch. 

439;  74  L.  T.  161  ;  44  W.  R.  339;  12  Times  L.  R.  236  974,  1002 

Massereene  (Viscount)  r.  In.  Rev.  Commrs.,  1900,  2  Ir.  Rep.  138 018 

Masson,  Templier  &  Co.  r.  De  Fries,  1909,  2  K.  B.  831  ;  79  L.  J.  K.  B.  24  ;  101 

L.T.  470;  25  Times  L.  R.  784;  53  Sol.  J.  744 273 

Masters  and  CI.  W.  Rv.,  7,V,  I'.iOl,  2  K.  B.  84  ;  70  L.  J.  K.  B.  510  ;  84  L.  T. 

515  :  49  W.  R.  499  ;  65  J.  P.  420 158 

Mathers  r.  Green,  L.  R.  1  Ch.  29  ;  35  L.  J.  Ch.  1  ;  11  Jur.  (N.  S.)  845  ;  13 

L.  T.  420  ;  14  W.  R.  17 1109,  1114 

Mathews  r.  Keble,  L.  R.  3  Ch.  091  ;  37  L.  J.  Ch.  657  ;  16  W.  R.  1213 734,  735 

Matson,  Be,  1897,  2  Ch.  509  ;  66  L.  J.  Ch.  695  ;  77  L.  T.  69 754 

Matthews  v.  Smallwood,  1910,  1  Ch.  777  ;  79  L.  J.  Ch.  322  ;  102  L.  T.  228  ...       32 
r.  Usher,  1900,  2  Q.  B.  535 ;  69  L.  J.  Q.  B.  856  ;  83  L.  T.  353  ;  49 

W.  R.  40  ;  16  Times  L.  R.  493 34 

Matthison  r.  Clarke,  3  Drew.  3  ;  61   E.  R.  801  ;  24  L.  J.  Ch.  202  ;  24  L.  T. 

(0.  S.)  105  ;  3  Eq.  R.  127  ',  18  Jur.  1020  ;  3  W.  R.  2   266 

Maudslay  r.  Maudslay,  2  P.  D.  256  ;  47  L.  J.  P.  26  :  38  L.  T.  323  362 

Maughau,  Be,  14  Q.  15.  D.  956  ;  54  L.  J.  Q.  B.  128  ;  33  W.  R.  308  ;  2  Monell,  25       41 

Maxwell,  Be,  1906,  1  h:  R.  380    785 

Maynard's  S.  E.,  Be,  1899,  2  Ch.   347  ;  68  L.  J.  Ch.  609  ;  81  L.  T.   163  ;  48 

W.  R.  60  ;  63  J.  P.  552  157 

Meakin  r.  Morris,  12  Q.  B.  D.  352  ;  53  L.  J.  M.  C.  72  ;  32  W.  R.  601  ;  48  J.  P. 

344 1189 

Mears  r.  Callender,  1901,  2  Ch.  388  ;  70  L.  J.  Ch.  621  ;  84  L.  T.618  ;  49  W.  R. 

584;  65  J.  P.  615 41 

Mcdland,  Be,  41  Ch.  D.  476  ;  58  L.  J.  Ch.  572  ;  60  L.  T.  851  ;  37  W.  R.  753  : 

5TimesL.  R.  523    2.50 

Medlock,  Be,  1880,  W.  N.  Ill  ;  55  L.  J.  Ch.  738  ;  54  L.  T,  828    795 

Moech,  Be,  1910,  1  Ch.  420  ;  79  L.  J.  Ch.  209  740 

Meek  r.  Kettlewell,  1  I'h.  342  ;  41  E.  R.  062  ;  13  L.  J.  Ch.  28  ;  7  Jur.  1120  ...  324 
Mellison,  Be,  1900,  2  K.  B.  68  ;  75  L.  J.  K.  B.  595  ;  94  L.  T.  679  ;  54  W,  R. 

444  ;  13  Manson,  201 41 

Mercei-,  Kr  juirte.  17  Q.  B.  D.  290  ;  55  L.  J.  Q.  B.  558  ;  54  L.  T.  720 319 

Mercier  r.  Meicier,  1903,  2  Ch.  98  ;  72  L.  J.  Ch.  511  ;  88  L.  T.  516  ;  51  W.  K. 

611 279 

Meredith,  Be,  67  L.  J.  Ch.  409;  78  L.  T.  492  ;  1898,  W.  N.  48 12 

Meredyth  r.  Mercdyth,  1895,  P.  92  ;  64  L.  J.  P.  54  ;  11  R.  651  ;  72  L.  T.  898  ; 

43  W.  R.  304 288 

Merry  r.  Bownall,  1898,  1  Ch.  306  ;  (i7  L.  J.  Ch.  102  ;  78  L.  T.  146  ;  46  W.  R. 

487 354 

Mervin,  Be,  1891,  3  Ch.  197  ;  60  L.  J.  Ch.  671  ;  65  L.  T.  186  ;  39  W.  R.  697...  720 
Metcalf.  Be,  1903,  2  Ch.  421  ;  72  L.  J.  Ch.  786  ;  88  L.  T.  727  ;  51  W.  R.  650...  800 
Metcalfe  r.  Metcalfe,  1891,  3  Ch.  1  ;  (JO  L.  J.  Ch.  647  ;  05  L.  T.  420  ;  7  Times 

L.  K.  558  352,  819 


TABLE    OF    CASES.  Ixiii 

PAGE 

Met.  Elec.  Co.  v.  Giuder.  1901,  2  Ch.  7'.»9  ;  7(»  L.  J.  Ch.  802  ;  81  L.  T.  818  ;  49 

W.  R.  508  ;  G.5  J.  T.  519 1050 

Mcux  r.  Cobley,  1892.  2  Ch.  253  ;  (;i  L.  J.  Ch.   -119  ;  (IC.  L.  T.  S(i  ;  S  Times 

L.  R.  173   15 

Mexborough  i:  Bower,  7  Beav.  127  ;  49  E.  R.  1011  ;  2  L.  T.  (0.  S.)  205 171 

Michell,  Be,  1892.  2  Ch.  87  ;  61  L.  J.  Ch.  32(i  ;  GO  L.  T.  300  ;  40  W.  R.  375  ...     479 
(or  Mitchell)  r.  Michell,  1891,  P.  208  :  00  L.  J.  P.  40  ;  01  L.  T.  607  ; 

39  W.  R.  680  ;  7  Times  L.  R.  110 28» 

Micheil's  Trusts,  i.'c,  9  Ch.  D.  5  ;  48  L.  J.  Ch.  50  ;  38  L.  T.  462  ;  26  W,  R.  762     3G5 
Milbank  r.  Vane,  1893.  3  Ch.  79  ;  02  L.  .1.  Ch.  (;29  :  2  R.  443  ;  08  L.  T.  735  ; 

9  Times  L.  R.  302     593 

Miles  i:  Harford,  12  Cli.  D.  091  :  41  L,  T.  378  499 

Miller,  lie,  1893,  1  Q.  B.  327  :  62  L.  J.    Q.  B.  324  ;  68  L.  T.   307  ;  41  W.   R. 

243  ;  57  J.  P.  409  ;  10  Morrell,  21  ;  9  Times  L.  R.  194  IIOO 

v.  Collins,  1890,  1  Ch.  573  ;  65  L.  J.  Ch.  353  ;  74  L.  T.  122  ;  44  W.  R. 

466;  12  Times  L.  I{.  228  274 

Mills,  l{e,  34  Ch.  D.  180  ;  56  L.  J.  Ch.  118  ;  55  L.  T.  005  ;  35  W.  R.    133 712 

r.  Banks,  3  P.  VVms.  1  ;  24  E.  R.  942  242 

■ r.  Capel,  L.  R.  20  Eq.  092  ;  44  L.  J.  Ch.  674  ;  33  L.  T.  1.58    591 

Milne  r.  Gilbart,  2  De  «.  M.  &;  G.  715  ;  5  ib.  510  ;  42  E.  R.  1052  ;  43  if/.  968; 

2  Eq.  Rep.  999  ;  23  L.  J.  Ch.  828  :   18  Jur.  611  ;  2  W.  R.  Gil 726 

Milroy  r.  Lord.  4  De  G.  F.  .*c  .J.  264  ;  45  E.  R.  1185  ;  31  L.  J.  Ch.  798  ;  8  Jur. 

(N.  S.)  806;  7  L.  T.  178 323,  321 

1-.  Milroy,  11  Sim.  18  ;  GO  E.  R.  274  ;  13  L.  J.  Ch.  266  ;  8  Jur.  231    ...     830 

Mirabita,   J'Jx  p/aie,   L.  R.  20  E'(.  772  ;  41  L.  J.  Bk.  119  ;  33  L.  T.  GO  ;  23 

W.  R.  861 1172 

Mitchel  r.  Ncale,  2  A'es.  Sen.  079  ;  28  E.  R.  433  118(^ 

Moase  r.  White.  3  Ch.  D.  703  ;  21  W.  R.  J03S  710 

Mogg  r.  Mogg.  1  Mer.  G51  ;  35  E.  R.  811    722 

Moggridge  r.  Thackwell,  7  Ves.  36  ;  32  E.  R.   15  ;  affirmed,   13    \'es.   IIG  ;  33 

E.  R.  350  741 

Mogridge  r.  Clapp,  1892,  3  Ch.  382  ;  61  L.  J.  Ch.  531 ;  07  L.  T.  lOO  ;  10  W.R. 

6e3  ;  8  Times  L.  R.  031 68.  187 

Molony  r.  Kennedy,  10  Sim.  254  ;  59  E.  R.  Oil  :  3  Jur.  793    '  282 

Molyneux  v.  Fletcher,  1898.  1  Q.  B.  018  ;  07  L.  J.  Q.  B.    392;  78  L.   T.   ill  ; 

16  W.  R.  570 35S 

r.  Richard.  1906,  1   Ch.  31;  75  L.    J.  Ch.  39:  93   L.   T.  698;  51 

W.  R.  177  ;  22  Times  L.  R.  76 '. 31 

Monforts  r.  Marsden,  12  Rep.  Pat.  Cas.  260 1123 

Montagu,  i.V,  189t;,  1  Ch.  519  ;  65  L.  J.  Ch.  372  ;  71  L.  T.  316  ;  14  W.  R.  583     591 
Montetiore  r.  Guedalla,  1901,  1  Ch.  135  ;  70  L.  J.   Ch.  180  ;  83  L.  T.  735  ;  49 

W.  R.  269  ;  8  Manson,  126    352,  8-?0 

■ c. ,  1903,  2  Ch.  723  :  73  L.  J.   Ch.  13  :  S'.l   L.  T.   472  ;  52 

W.  R.  151 258 

Monypenny  v.  Daring.  2  De  tr.  M.  &  G.  145  ;  42  E.  11.  S26  ;  2.'  L.  .1.  ( 'ii.  313  ; 

17  Jur.  467    7;{;} 

Moudy,  Jle,  1895,  1  Ch.  101  ;  04  L.  J.  Ch.  174  ;   13    R.    13  :   72    L.    T.  190  :  43 

W.  R,  402 71 S 

?•.  King,  2  Bing.  447;  10  Moore,  233 272 

Moon,  2ie,  1907,  2  Chr304  ;  76  L.  J.  Ch.  535    7,-,l 

Moor  r.  Raisbeck,  12  Sim.  123  ;  59  E.  R.  1078 70^^ 

Moore,  lie,  19(H'),  1  Ch.  789  ;  75  L.  J.  Ch.  312  :  95   L.  T.  .521  ;  51  \V.  R.  434  • 

22  Times  L.  R.  342 ]     ;U2 

V.  Frowd,  3  My].  &  Cr.  15  ;  10  E.  R.  811  ;  G  L.  J.  Ch.  372  :  1  Jur.  653  206 

•  -  r.  Moore,  L.  R.  18  Eq.  171  ;  43  L.  J.  Ch.  617  ;  30  L.  T.  752  ;  22  W.  R. 

729  323 

V.  Morris,  4  Drew.  33  ;  62  E.  R.  13  ;  3  Jur.  (N.  S.)  552  ;  5  W.  R.  383     279 

r.  Smee,  1907,  2  K.  B.  8  :  76  L.  J.  K.  B.  058  ;  90  L.  T.  594 29 

r.  UUcoals,  kc,  Ltd.,  1908,  1  Ch.  575  ;  77  L.J.  Ch.  282  ;  97  L.  T.  845  ; 

24  Times  L.  U.  54    30 

Mordan,  Re,  1905,  1  Ch.  515  :  74  L.  .J.  Ch.  319  ;  92  L.  T.  188  ;  53  W.  R.  599     373 
Morel  c.  Westmoreland  (Earl),  1901,  A.  C.  1 1  ;  73  L.  J.   K.   B.  93  •  89   L.  T. 

702;  52  W.  R.  353  ;  20  Times  L.  R.  38 285 


Ixiv  TABLE    OF    CASE;?. 

PAGE 

Morgan  r.  Gionow,  L.  R.  IG  Eq.  1  ;  42  L.  J.  Ch.  410  ;  28  L.  T.  434    443 

,-.  IMorgaii,  L.  11.  10  Eq.  99  ;  39  L.  J.  Ch.  4Si3  ;  22  L.T.  h'j:>  :  IS  \V.  K. 

744 ^04 

Morice  r.  Bisliop  of  Duili.im,  10  Ves.  r)22  ;  32  E.  11.  947    739 

Morrall  r.   Worrall,  6  P.  D.  98  :  r,0  L.  J.   P.  (12  ;  47   L.  T.   :,()  :  29  W.   P. 

897 288,698 

MoiTieson,  7.V,  40  Ch.  1).  30  :  58  L.  J.  Ch.  SO  :  .59  L.  T.  847  ;  37  W.  P.  91...4'.t2,  827 

Morris  r.  Debenham,  2  Ch.  D.  rAO  ;  34  L.  T.  205  :  24  W.  U.  OHii 243 

Morrison,  Be,  102  L.  T.  530  ;  26  Times  L.  P.  395 812 

Morrissey  r.  Morrissey,  1905,  P.  90  ;  74  L.  J.  P.  11  ;  92  L.  T.  476 288 

.Alortimore  v.   Mortimore,  4  App.    Cas.   448;  48    L.    J.    Ch.  470;    27  W.  R. 

575 726 

Mortlock  r.  Puller.  10  Ves.  292  ;  32  E.  P.  857  ;  reapproved.  2  Dow,  at  p.  518  : 

3  E.  P.  951    241 

Morton,  In  h.,  3  Sw.  &  Tr.  422  ;  33  L.  J.  P.  87  ;  9  L.  T.  809  ;  12  W.  P.  320...  758 
and  Hallett,  R<;  15  Ch.  D.  143;  49  L.  J.  Ch.  559  ;  42   L.   T.   602  ;  28 

W.  P.  895 263 

Moser,  i2(^  13  Q.  B.  D.  738  ;  33  W.  P.  16  ;  1  Morrell,  244    46 

Moss  r.  Parton,  L.  P.  1  Eq.  474  :  13  L.  T.  623  4 

. .  r.  Elphirk,  1910,  1  K.  P.  846  :  79  L.  J.  K.  B.  631  ;  102  L.  T.  639  1037 

r.  Gallimore,  1  Doug.  279  :  99  E.  P.  182 5 

Muckleston  v.  Brown,  6  Ves.  .52  ;  31  E.  P.  934 748 

Mucklow  r.  Fuller,  Jacob,  198  ;  37  E.  P.  824    255 

Mundy  and  Roper,  Be,  1899,  1  Ch.  275  ;    68  P.  J.  Ch.  135  :    7!)  L.  T.  583  ;    47 

W.  R.  226  :  43  SoL  J.  15r 241 

Murkin  r.  Phillipson.  3  Myl.  &  K.  257  ;  40  E.  P.  98  ;  3  L.  J.  Ch.  143 721 

Musgrave  r.  Brooke,  26  Ch.  D.  792  ;  54  L.  J.  Ch.  102  ;    33  W.  P.  211 478 

Mutlow  r.  Bigg,  1  Ch.  D.  385  ;  45  L.  J.  Ch.  282  ;  34  L.  T.  273  ;  24  W.  P.  4nii...  745 


Nadel  v.  Martin,  20  Rep.  Pat.  Cas.  129    1127 

Nash,  Be.  1910,  1  Ch.  1  ;    79  L.  J.  Ch.  1  ;    101  L.  T.  837  ;    26  Times  L.  R.  57  : 

.54  Sol.  J.  48 355,  444,  732 

National  Socy.,  &c.  of  Electricity  v.  Gibbs,  1899,  2  Ch.  289  :  1900,  2  Ch.  280  ; 

68  L.  J.  Ch.  503  ;  69  Ih.  457  ;    80  L.  T.  524  ;    82  ih.  443  ;    47  W.  P.  518  ; 

48  Ih.  499  ;  15  Times  L.  P.  336  ;  16  U).  348  ;    16  Pep.  Pat.  Cas.  339 1109 

National  Socy.  v.  London  S.  B.,  L.  R.  18  Eq.  608  ;  44  L.  J.  Ch.  229  :  31  L.  T. 

22;  23  W.  R.  2    1022 

National  Telephone  Co.  r.  In.  Rev.  Comnirs.,  1900,  A.  C.  1  ;  69  L.  J.  Q.  B.  43  ; 

81  L.  T.  546  ;  48  W.  P.  210  ;  64  J.  P.  420 330 

National  Trustees,  &o.  r.  General  Finance  &c.  Co.,  1905,  A.  C.  373  ;  74  L  J.  P.  C. 

73;  92  L.  T.  736;  54  W.  P.  1  ;  21  Times  L.  P.  522    254 

Natt,  Jlr.  37  Ch.  D.  517  ;  57  L.  J.  Ch.  797  ;    58  L.  T.  722  ;    36  W.  R.  548 755 

Neale  r.  Neale,  79  L.  T.  629;  15  Times  L.  R.  20 321 

Neave  r.  Moss,  1  Ping.  360  ;  8  Moore.  389  ;  2  L.  J.  (0.  S.)  C.  P.  25 58 

Negus,  Be,  1895,  1  Ch.  73  ;    64  L.  J.  Ch.  79  ;    13  P.  85  ;    71  L.  T.  71(J ;    43 

W.  P.  68    59 

Neilson  r.  Mossend  Iron  Co.,  11  App.  Cas.  298 1037 

Nelson  r.  Agnew,  Ir.  P.  6  Eq.  232 595 

Ness  r.  Stephenson,  9  Q.  P.  D.  245:  47  J.  P.  134    9 

Newcastle's  (Duke  of)  Estates,   He,   21  Ch.    D.  129;    52  \,.  .1.   Ch.   Mr,:    48 

L.T.  779:  31  W.  R.  782   185,418 

Newen,  Be,  1894,  2  Ch.  297  ;  63  L.  J.  Ch.  763  ;  8  P.  309  ;  70  L.  T.  653  ;  43 

W.  P.  58  ;  58  J.  P.  767 264,  511 

New  Lxion  Tyre,  etc.  Co.  v.  SpiLsbuiy,  1898,  2  Ch.  484  ;    67  L.  J.  Ch.  557  :  79 

L.  T.  229  ;   15  Pep.  Pat.  ('as.  567 1108 

Newlands  v.  Paynter,  4  Myl.  &,  Cr.  408;  41  E.  R.  158  :   in  Sim.  377  ;  51)  E.  P. 

660  ;  4  Jur.  282   279,  280 

Nowstead  r.  Searles.  1  Atk.  264  ;    26  E.  P.  169  ;    West  tenq).  Hard.  287  ;    25 

E.  R.  942  .' 321 

NichoUs  r.  Atherstone,  10  ',>.  T..  911:  16  P.  .1.  (,).  !!.  371  ;    1 1  .lur.  77s    38 

Niciiolson,  Be,  190'.l,  2  Ch.  Ill  ;   7.S  L.  J.  Ch.  :,\i\  :    100  P.  'I'.  877    742,  814 


TABLE    OF    CASES.  IxV 


PAGE 

Nicholson  c.  Field,  1893,  3  Ch.  511  ;    62  L.  J.  Ch.  1015  ;  3  E.  528  ;  69  L.  T. 

■2<J[)  ;  42  W.R.  48 627 

■ i:  Smith,  22  Ch.  D.  640  ;  52  L.  J.  Ch.  11)1  :  47  L.  T.  650  ;  31  W.R. 

471 208 

JSticloson  r.  Wordsworth,  2  Svvanst.  365;   36  E.  R.  655 255,  661 

Nicol  V.  Nicol,  31  Ch.  D.  524  ;  55  L.J.  Ch.  437  ;  54  L.  T.  47u  ;  34  W.R.  283  ; 

50  J.  P.  468  694 

Nicoll   r.   Fenning,  19  Ch.  D.  258;    51   L.  J.  Ch.   166;    45   L.  T.   738;  30 

VV.  R.  95   22 

Nightingale,  I?e.  1909,  1  Ch.  385;  78  L.  J.  Ch.  196;  100  L.  T.  292 359,  726,  798 

Nind  ■*'.  Nineteenth  Century  Bldg.  Socy..  1894,  2  Q.  B.  226  ;    63  L.  J.  Q.  B. 

636  ;  9  R.  4(58  ;  70  L.  t.  831  ;  42  W.  R.  481  ;  58  J.  P.  732  31 

Nixon,  Me,  1904,  1  Ch.  638  ;  73  L.  J.  Ch.  446  669 

Noakes  r.  Noakes  &  Co.,  1907,  1  Ch.  64  ;    76  L.  J.  Ch.  151  ;    95  L.  T.  606  ;   71 

J.  P.  130  ;  14  Manson,  28  ;  23  Times  L.  R.  16  100 

Noel  V.  Noel,  10  P.  D.  179  ;  54  L.  J.  P.  73  ;   33  W.  R.  552 362 

1\  Ward,  1  Madd.  322  ;  56  E.  R.  119 264 

Norey  r.  Keep,  1909,  1  Ch.  561  ;  78  L.  .J.  Cli.  334  ;   100  L.  T.  322  ;  25  Times 

L.  R.  289  1049 

Norman  r.  Norman,  1908,  P.  6  ;  77  L.  J.  P.  8  ;  98  L.  T.  61  ;  24  Times  L.  R.  37     697 

Norris,  He,  27  Ch.  D.  333  ;  53  L.  J.  Ch.  913  ;  51  L.  T.  593  ;  32  \V.  R.  9.55 257 

North  American  Land,  k.c.  Co.  r.  Watkins,  1904,  1  Ch.  242  ;    2  Ch.  233  ;    73 

L.  J.  Ch.  117,  626  ;  89  L.  T.  602  ;    91  ib.  425  ;  52  W.  R.  360  ;    20  Times 

L.  R.  SI,  642    237 

North  British  Ry.  '•.  Budiiill  Coal,  &c.  Co.  1910,  A.  C.  116  ;    79  L.  .J.  P.  C.  31  ; 

101  L.  T.  609  ;  26  Times  L.  R.  79  :  54  Sol.  J.  79  172 

Northumberland  (Dulie)  r.  Att.-Gen.,  1905.  A.  C.  4o6  ;  74  L.J.  K.  B.  734  ;  93 

L.  T.  88  ;  54  W.  R.  31  ;    21  Times  L.  R.  639 771 

North  Yorkshire  Iron  Co.,  Be,  7  Ch.  D.  661  ;    47  L.  J.  Ch.  333  :    38  L.  T.  143 ; 

26  W.  R.  367 7 

Norton  and  Las  Casas,  He,  1909,  2  Ch.  59  ;  78  L.  J.  Ch.  489  ;  lUO  L.  T.  881  ...     314 

i:  Johnstone,  30  Ch.  D.  649  ;  55  L.  J.  Cli.  222  ;  34  W.  E.  13 736 

Nottidge  V.  Dering,  1910,  1  Ch.  297  ;  79  L.  J.  Ch.  439  ;    102  L.  T.    145  489 

Nourse,  Re,  1899,  1  Ch.  63  ;  68  L.  J.  Ch.  15  ;   79  L.  T.  376  ;   47  W.  R.  116  :   43 

Sol.  J.  29 721 

Nussey  v.  Provincial,  &c.  Co.,  1909,  1  Ch.  734  ;  78  L.  J.  Ch.  539  ;  loo  L.  T.  687  ; 

25  Times  L.  R.  489  ;  53  Sol.  J.  418 21 

Oastler  I".  Henderson,  2  Q.  B.  D.  575  ;  46  L.  J.  Q.  B.  607  :  37  L.  T.  22 38 

Occleston  r.  FuUalove,  L.  E.  9   Ch.  147  ;   43  L.  J.  Ch.  297  ;  29   L.  T.  785  ;  22 

W.R.  305 725 

Ochs  r.  Ochs  Bros.,  1909,  2  Ch.  121  ;  78  L.  J.  Ch.  555  ;  100  L.  T.  880  ;  53  Sol.  J. 

5-12 171 

O'Connell,  He,  1903,  2  Ch.  574  ;  72  L.  J.  Ch.  709  ;  89  L.  T.  166  ;  52  W.  R.  102     367 

Oke  c.  Heath,  1  Ves.  Sen.  135  ;  27  E.  R.  940 730 

Oldfield,  Be,  1904,  1  Ch.  549  ;  73  L.  J.  Ch.  433  ;  90  L.  T.  392 747   814 

Olivant  i:  Wright,  1  Ch.  D.  346  ;  45  L.  J.  Ch.  1  :  33  L.  T.  457  ;  24  W.  R.  84       '  728 

Olive,  Re,  34  Clr.  D.  70  ;  56  L.  J.  Ch.  75  ;  55  L.  T.  83  ;  51  J.  P.  38 *     249 

Oliver,  Re,  1908,  2  Ch.  74  ;  77  L.  J.  Ch.  547  ;  99  L.  T.  241 814 

O'Mahoney  v.  Burdett,  L.  R.  7  H.  L.  388  ;  44  L.J.  Ch.  56,  n. ;  31  L.  T.  705  :  23 

W.  R.  361 721.  728 

Ommanney  v.  Batcher,  Turn.  6c  R.  260  ;  37  E.  R.  1098 .."........'."...".'.*.'"  "  '  739 

Onions  v.  Tyrer,  2  Vern.  741  ;  23  E.  R.  1085  ;   Prec.  Ch.  459  :  24  E    R   ■>05  " 

Gilb.  Eq.  Rep.  130 ;  25  E.  E.  91  ;  1  P.  Wms.  343  ;  24  E.  E.  418 ;  1  Eq  Ca^' 

Abr.  407.  pi.  1  ;  21  E.  E.  1138... 707 

Onslow  r.  In.  Rev.  Commrs.,  1891,  1  Q.  B.  239  ;  60  L.  J.  Q.  B.  138  ;  64  L  T  ''ll  '• 

39  W.  R.  373  ;  7  Times  L.  R.  149 331^  4OS 

Oppenheimer,/^c,  1907, 1  Ch.  399  ;  76  L.  J.  Ch.  287  ;  96  L.  T.  631  ;  14  Manson 

^      1:^'^' :  717 

Ord  r.  Noel,  5  Madd.  438  ;  56  E.  R.  962 239 

O'Reilly  c.  Alderson,  8  Hare,  101  ;  68  E.  E.  289 *..  '"..'".*.'."""" 643 

Otter  v.  Melvill.  2  De  G.  &  Sm.  257  ;  64  E.  R.  ll".  :   17  L.  J.  Cli".'345  ;"l2  "jur. 

^^^ 365 

P.— VOL.    II.  .. 


Ixvi  TABLE    OF    CASKS. 

PAGE. 

Ovev,  Bo.  29  Ch.  D.  .jGO  ;  54  L.  J.  Ch.  752  ;  52  L.  T.  849  ;  33  W.  E.  821 741 

Owen  V.  Cribbous.  1902.  1  Ch.  (>3(;  ;  71  L.  J.  Ch.  338  ;  8(>  L.  T.  571 712,  922 

Owthwaite.  lie,  1891,  3  Ch.  494  ;  60  L.  J.  Ch.  854  :  (15  L.  T.  144  :  40  W.  E.  38  ; 

7  Times  L.  E.  G93 80G. 

Page.  7.V.  1893,  1  Ch.  304  ;  G2  L.  J.  Ch.  592  :  3  E.  171  :  41  AV.  E.  357 253 

v.  EatlifEe,  76  L.  T.  63 1064 

r.  Soper.  22  L.  J.  Ch.  1044  ;  1  Eq.  E.  540  ;  17  Jur.  851  ;  1  W.  E.  518 726 

Paget,  Re,  1898,  1  Ch.  290  ;  67  L.  J.  Ch.  151  ;  78  L.  T.  72  ;  46  W.  E.  328 443,  444 

V.  Foley,  3  Scott.  120  ;  2  Bing.  (X.  C.)  (i79  ;  2  Hodges.  32  ;  5  L.  J.  C.  P. 

238 10 

Palethorpe  v.  Home  Brewery  Co.,  1906,  2  K.  B.  5  ;    75   L.   J.  K.    B.  555  ;  94 

L.  T.  871  ;  54  W.  E.  489  ;  22  Times  L.  E.  .505 102 

Pahiicr  V.  Locke,  15  Ch.  D.  294  ;  50  L.  J.  Ch.  113  :  43  L.  T.  454  ;  28  W.  E. 

926    448 

c.  Mallet,  36  Ch.D.  411  ;  57  L.  J.  Cli.  226  ;  58  L.  T.  64  ;  36  W.  E.  460.. .1058 

r.  Eich,  1897,  1  Ch.  134  ;  66  L.  J.  Ch.  69  ;  75  L.  T.  484  ;  45  W.  E.  205     274 

Paunell  v.  City  of  London  Brewery,  1900,  1  Ch.  496  :    69  L.  J.   Ch.  244  ;    82 

L.  T.  53;  48W.  E.  264;  16  Times  L.  E.  152 30' 

Paquin  r.  Beauclerk,  1906,  A.  C.  148  ;  75  L.  J.  K.  B.  395  ;  94  L.  T.  350  ;  54 

W.  E.  521  ;  22  Times  L.  E.  395  285. 

Pardoe,  Rr,   1906.  1  Ch.  265  ;  2  Ch.  340  ;  75  L.  J.  Ch.  161,  748  ;  94  L.  T.  88  ; 

95  ib.  512  ;  54  W.  E.  210  728 

,  Re,   1906,  2  Ch.  184  ;  75  L.  J.  Ch.  455  ;  94  L.  T.  567  ;  54  W.  E.  561  ; 

22  Times  L.  E.  4.52  740,  804 

r.  Pardoe,  82  L.  T.  547  :  16  Times  L.  E.  373  :  44  Sol.  J.  449 300' 

Pares,  Re,  1901,  1  Ch.  708  ;  70  L.  J.  Ch.  426;  84  L.  T.  385    367 

Parfitt  r.  Hember,  L.  E.  4  Eq.  443  732 

Park.  Re.  1910,  2  Ch.  322  ;  79  L.  J.  Ch.  502  ;  102  L.  T.  725  ;  54  Sol.  J.  5r,:!  ...     721 

Parker,  In  h.,  1  Sw.  &  Tr.  523  ;  31  L.  J.  P.  8 ;  6  Jur.  (N.  S.)  354 730 

,  Re,  16  Ch.  D.  44  ;  49  L.  J.  Ch.  587    720- 

,  Re,   1910,  1  Ch.  581  ;  79  L.  J.  Ch.  161 ;  101  L.  T.  943  504 

—  r.  Jones,  1910,  2  K.  B.  32  ;  79  L.  J.  K.  B.  921  ;  102  L.  T.  685;  26 

Times  L.  E.  453  92 

Parkers  Policies,  Re,  1906,  1  Ch.  526  ;  75  L.  J.  Ch.   297  ;    94  L.   T.   477  ;    54 

W.  E.  329  ;  22  Times  L.  E.  259    360' 

■ — —  Trusts,  Re,  1894,  1  Ch.  707  ;  63  L.  J.  Ch.  316  :  70  L.  T.  165  258 

I'arker-Jervis,  Re,  1898,  2  Ch.  643  ;  67  L.  J.  Ch.  682  ;  79  L.  T.  403  ;  47  W.  E. 

147 470,473 

Parkin,  Re,  1892,  3  Ch.  510  ;  62  L.  J.  Ch.  55  ;  67  L.  T.  77  ;  41  W.  E.  120 285 

Parnham's  Trust,  L.  E.  13  Eq.  413  ;  41  L.  J.  Ch.  292  ;  20  W.  E.  396  819' 

Parrott,  Re,  33  Ch.  D.  274  ;  55  L.  T.  132  ;  34  W.  E.  553    356- 

Parry,  Re,  1900,  1  Ch.  160  ;  69  L.  J.  Ch.  190;  81  L.  T.  807  ;  48  W.  E.  345  ; 

64  J.  P.  137 15,  746- 

Parsons,  Re,  45  Ch.  D.  51  ;  59  L.  J.  Ch.  666  ;  62  L.  T.  929  ;  38  W.  It.  712 281 

Partrid.ire  r.  Baylis,  17  Ch.  D.  835  ;  44  L.  T.  737  ;  29  W.  E.  820   731 

Patch  i:  Shore,  2  Dr.  &  Sm.  589  ;  62  E.  E.  743  ;  32  L.  J.  Ch.  185  ;  1  X.  E. 

157  ;  9  Jur.  (N.  S.)  63  ;  7  L.  T.  554  ;  11  W.  E.  142 710- 

Paterson's  Trustees  v.  Paterson,  1909,  Sc.  Cas.  485 741 

Patman  r.  Harland,  17  Ch.  D.  353  ;  50  L.  J.  Ch.  642  ;  44  L.  T.  728  ;  29  W.  E.  707. ..108 
Patrick,  Re,   1891,  1  Ch.  82  ;  60  L.  J.  Ch.  HI  ;  63  L.  T.  752  ;  39  W.  E.  113  ; 

7  Times  L.  E.  124 324 

Patten  and  Edmonton  Guardians,  Re,  52  L.  J.  Ch.    787  ;    48  L.   T.    870  ;    31 

W.  E.  783  ;  1883,  W.  N.  104 251 

Pattisson  r.  Gilford,  L.  E.  18  Eq.  259  ;  43  L.  J.  Ch.  524  ;  22  \V.  E.  673    209 

Pawley,  Re,  1900, 1  Ch.  58  ;  69  L.  J.  Ch.  6  ;  81  L.  T.  507  ;  48  W.  E.  107  251,  661, 

716,750' 

Payne  c.  Haiiie,  16M.  &W.  541  ;  16  L.  .L  Ex.  130 16 

r.  Mortimer,  1  Giff.  118  ;  65  E.  E.  849;  4   Be  (i.  &  J.  447  ;  45  K.  U. 

173;  28  L.J.  Ch.  716;  5  Jur.  (N.  S.)  749  ;  7  W.  E.  646 320' 

Peacock  v.  Eastland,  L.  E.  10  Eq.  17  ;  39  li.  J.  CIi.  534  ;    22   L.  T.  7o6  ;    IS 

W.  E.  856  595. 


TABLE    OF    CASES.  Ixvii 

PAGE 

Pearce,  Rp,  1000,  1  Ch.  810  ;  78  L.  J.  Ch.  484  ;  100  L.  T.  cm  ;  25  Times  L.  R. 

497  ;  53  Sol.  J.  410    717,  788 

V.  Bastable's  Trustee,  1901,  2  Ch.  122  :  70  L.  J.  Ch.  44G  ;  «1  L.  I.  525  : 

8  Mansoii,  287 40 

r.  Gardner,  10  Hare,  287  :  68  E.  R.  085  :  1  W.  R.  98 240 

Pearman  ;•.  Pearman,  .33  Beav.  304  ;  55  E.  R.  420    71(> 

Pearse's  Settlement,  Re,  1009,  1  Ch.  304  ;  78  L.  J.  f'h.  73  ;  Ion  L.  T.  48    367 

Pease  v.  Coats,  L.  R.  2  Eq.  688  ;  36  L.  J.  Ch.  57  :    12  Jur.  (X.   S.)    (;84  ;    1  t 

L.  T.  886  ;  14  W.  R.  1021 21 

Redder,  Be.  L.  R.  10  Eq.  585  ;  40  L.  J.  Ch.  77 365 

Peed  r.  Kim:,  11  Times  L.  R.  18  13 

Peers  S.  E.;  He,  1910,  1  Ch.  380  ;  70  L.  J.  Ch.  233  ;  102  L.  T.  67;  26  Times 

L.  R.  227  ;  54  Sol.  J.  214  248,  312 

Pell  r.  De  Winton,  (!  W.  R.  170  ;  2  De  G.  &  J.  13  ;  44  E.  R.  892  ;  27  L.  J.  Ch. 

230;  4  Jur.  (N.  S.)  225 495 

Pemberton  r.  Barnes,  1800,  1  Ch.  544  :   68   L.  J.  Ch.  102  ;  80  L.T.    181  ;  47 

W.  R.  444     702 

Pemsel  v.  Tucker,  1007,  2  Ch.  191  ;  76  L.  J.  Ch.  621  ;  07  L.  T.  86  ;  71  J.  P.  547  76 
Penfold  r.  Abbott,  32  L.  J.  Q.  B.    67  ;  9  Jur.  (X.   S.)  517  ;  7  L.  T.  384  ;  11 

W.  R.  160 27 

Pennell  v.  Earl  of  Dysart,  27  Beav.  542  ;  54  E.  R.  214  264 

Penniall  r.  Harborne,  11  Q.  B.  368  ;  17  L.  J.  Q.  B.  04  ;  12  Jur.  159 20 

Penny  v.  Allen,  7  De  G.  M.  &  G.  400  :  44  E.   R.   160  ;  3  Jur.  (N.   S.)  273  ;  5 

W.  R.  303 ;...  504 

Penton  r.  Earnett,  1808.  1  Q.  B.  276  ;  67  L.  J.  Q.  B.  11  ;  77  L.  T.  645  ;  46 

W.  R.  33  ;  14  Times  L.  R.  11  2'.t.  31 

r.  Robart,  2  East,  88  :   1U2  E.  R.  302  ;   4  Esp.  33  45 

Pepiu  c.Bruyere,  1002,  1  Ch.  24  ;  71  L.  J.  Ch.  30  ;  85   L.  T.  461  ;  50  W.  R.  34. ..705 
Perkins,  Re,  1893,   1  Ch.  2S3  ;  62  L.   J.    Ch.  531  ;  3  R.  40  ;  67  L.  T.  743  ;  41 

W.  R.  170 447 

Perring  r.  Emerson,  1006,  1  K.  B.  1  :  75  L.  .J.   K.   B,  12  ;  03  L.  T.   748  ;  54 

W.  R.  47  ;  22  Times  L.  R.  14    8 

Perrins  r.  Bellamy,  1809,    1   Ch.  797  :  i^S  L.   .J.  Ch.   397  ;  80  L.   T.  478  :  47 

W.  R.  417...; 255 

Petre  (Lord),  Re,  1910,  1  Ch.  290  :  79  L.  .J.  Ch.  145  :  101  L.  T.  847  ;  54  Sol. 

J.  100  401 

r.  Petre,  1  Drew.  371  ;  61  E.  R.  493  ;   1  W.  R.  130    TM) 

Phend  r.  Pojjplewell,  12  C.  B.  (X.  S.)  334 ;  31  L.  ,J.  C.  P.  235  :  8  Jur.  (X.  S.) 

1104;  6L.  T.  247;   10  W.  R.  .523 88 

Phillips,  Re,  34  Ch.  1).  467  ;  56  L.  J.  Ch.  337  ;  56  L.  T.  144  :  35  W.  R.  284 ...  316 

33i> 

V.  Bridge,  L.  R.  9  C.  P.  48  ;  43  L.  J.  C.  P.  13 ;  20  L.  T.  602  :  22 

W.  R.  237  ...  20 

V.  Cajlev,  43  Ch.  L.  222  ;  59  L.  J.  Ch.  177  :  62  L.  T.  86  :  38   \V.    R 

241;  6  Times  L.  R.  128    711 

r.  In.  Rev.  Commrs.,L.  R.  2  Ex.  300  :  3()  L.J.  E.x.  100  ;    16  L.  T.  ,s39  1082 

V.  Mullings,  L.  R.  7  Ch.  244  ;  41  L.  J.  Ch.  211  ;  20  W.  R.  120  325 

r.  Phillips,  1  Mvl.  &  K.  640;  39  E.  R.  826  :  1   L.  J.  Ch.  214 600 

r. ,  29  Ch.  D.  673  ;  54  L.  J.  Ch.  943  :  53  L.  T.  403  ;  33  W.  R. 

863 265 

■ r.  Probyn,  1890,  1  Ch.  811  ;  68  L.  J.  Ch.  401  ;  80  L.  T.  513  321,  818 

Phillipson  v.  Hayter,  L.  R.  6  C.  P.  38  ;  40  L.  J.  C.  P.   14  ;  23  L.   T.   556  ;  19 

W.  R.  130 28» 

Pliipsou  r.  Turner,  9  Sim.  227  ;  59  E.  R.  345;  2  Jur.  414  44S 

Pickup  r.  Atkinson,  4  Hare,  624  ;  67  E.  R.  797  ;  15  L.  J.  Ch.  213  ;  10  Jur.  303  743 

Piercy,  Re,  1007,  1  Ch.  280  ;  76  L.  J.  Ch.  116  ;  95  L.  T.  868  ;  14  Manson,  23  375 
Piggott  V.  Middlesex  C.  C,  1909,  1   Ch.  134  ;  77  L.  J.  Ch.  813  ;  09  L.  T.  662  ; 

72  J.  P.  461  ;  6  L,  G.  R.  1177 ; 30  33  '>33 

Pilling,  Re,  1903,  2  K.  B.  50 ;  72  L.  J.  K.  B.  392 ;  88  L.  T,  667  ;  51  W.  R.  465  ; 

10  Manson,  142  1172 

Pimm,  Re,  1004,  2  Ch.  345  ;  73  L.  J.  Ch.  627  ;  91  L.T.  190;  52  W.  R.'648  .."  81(; 
Pinede's  Settlement,  Re,  12  Ch.  D.  667 ;  48  L.  J,  Ch.  741  ;  41  L.  T.  579  :  2S 

AV.  R.  178 711 

c   2 


Ixviii  TABLE    OF    CASES. 

PAGE 

Pinhonie,  lie.  1804,  2  Ch.  270  ;  63  L,  J.  Ch.  607  ;  8  E.  264  ;  70  L.  T.  901  ;  42 

W.  K.  438 822 

Piiii  r.  Roncoroni,  1892,  1  Ch.  633  ;  61  L.  J.  Ch.218  ;  66  L.  T.  255  ;  40  W.  E. 

297 171 

Pitcairn,  Be,  1896,  2  Ch.  199  ;  65  L.  J.  Ch.  120  ;  73  L.   T.  430  ;  44  W.  E.  200     742 
Pitt-Eivers,  Re,  1902,  1  Ch.403  ;  71  L.  J.  Ch.  225  ;  86  L.  T.  (i ;  50  W.  E.  342  ; 

66  J.  P.  275  748 

Pix.  Be,  1901,  W.  N.  165   752 

Plant,  Be,  47  W.  E.  183  ;  43  Sol.  J.  63   725 

Plumptre,  i?e,  1910,  1  Ch.  609  ;  79  L.  J.  Ch.   340  ;  102  L.  T.  315  ;  26   Times 

L.  E.  321  ;  54  Sol.  J.  326  321,  366,  368 

Pneumatic  Tyre  Co.  r.  Dunlop,  13  Eep.  Pat.  Cas.  553 1131 

Pocock  t:  Eeddiugton,  5  Yes.  794  ;  31  E.  E.  862  374 

Pollard  r.  Doyle,  1  Dr.  &  Sm.  319  ;   62  E.  E.  401  ;  6  Jur.  (N.    S.)    1139  ;  3 

L.  T.  432  ;  9  W.  E.  28 266 

r.  Pollard,  1894,  P.  172  ;  63  L.  J.  P.  104  ;  6  E.  594  ;  70  L.  T.  815. ..288, 362 

Pollard's  Settlement,  Be,  1896,  2  Ch.  552  ;  65  L.  J.  Ch,   796  ;  75  L.  T.  116  ; 

45W.  E.  18;  12  Times  L.  E.  543 276 

Pollock,  Be.  1906.  1  Ch.  146  ;  75  L.  J.  Ch.  120  :  94  L.  T.  92  ;  54  W.  E.  267... 309,  913 

r.  Pollock.  L.  E.  18  Eq.  329  ;  44  L.  J.  Ch.  168  ;  30  L.  T.   779  ;  22 

W.  E.  724 717 

Poole  Corpn.  v.  Whitt,  15  M.  &  W.  571  ;  16  L.  J.  Ex.  229    59 

Poole's  Case,  1  Salk.  368  ;  91  E.  R.  320  ;  Holt,  K.  B.  934  ;  90  E.  E,  934  44 

Pooley,  Be,  40  Ch.   D.   1  ;  58  L.  J.   Ch.  1  ;  60  L.  T.  73  ;    37  W.   E.    17  :    5 

Times  L.  E.  21 852 

Pope,  i^e,  1901,  1  Ch.  64  ;  70  L.  J.  Ch.  26  ;  49  W.  E.  122  831 

,  Be,  1908,  2  K.  B.  169  ;  77  L.  J.  K.  B.  767  ;  98  L.  T.  775  ;  15  Manson, 

201;  24  Times  L.E.  556  322 

Portland  (Duke)  r.  Topham,  11  H.  L.   Cas.  32  ;  11  E.  E.  1242  ;  34  L.  J.  Ch. 

113  ;  10  Jur.  (N.  S.)  501  ;  10  L.  T.  355  ;  12  W.  E.  697 445 

Postlethwaite,  Be,  59  L.  T.  58  ;  60  ib.    514  ;  36  W.    E.  808  ;  37  lb.  200  ;  53 

J.  P.  3.57  ;  5  Times  L.  R.  76 245 

Pott  V.  Todhunter,  2  Coll.  C.  C.  76  ;  63  E.  E.  644  ;  9  Jur.  589 320 

Potter,  Be,  L.  E.  7  Eq.  484  ;  20  L.  T.  355  ;  17  W.  E.  347  339 

1-.  Chapman,  Amb.  98  ;  27  E.  E.  61  ;  Dick.  146 ;  21  E.  E.  224  380 

r.  In.  Eev.  Commrs.,  10  Ex.  Eep.  147  ;  23  L.  J.  Ex.  345  ;  18  Jur.  778 ; 

2  W.  E.  561  1082 

Pouey  V.  Hordern,  1900,  1  Ch.  492  ;  69  L.  J.  Ch.  231  ;  82  L.  T.  51 448 

Powell,  Be,  1898,  1  Ch.  227  ;  67  L.  J.  Ch.  148  ;  77  L.  T.  649  ;  46  W.  E.  231...  721 

,  Be,  1900,  2  Ch.  525  ;  69  L.  J.  Ch.  788  ;  83  L.  T.  24 822 

—  c.  Powell,  L.  E.  1  P.  209  ;  35  L.  J.  P.  100  ;  11  Jur.  (N.  S.)  982  ;  14 

L.  T.  800;  14  W.  E.  147 707 

V. ,  1900,  1  Ch.  243  ;  69  L.  J.  Ch.  164  ;  82  L.  T.  84  325,  391 

Powell's  Trusts,  Be,  39  L.  J.  Ch.  188  813 

Power,  Be,  1901,  2  Ch.  659  ;  70  L.  J.  Ch.  778  ;  85  L.  T.  400  ;  49  W.  E.  678...     710 
Powys  V.  Blagrave,  4  De  G.  M.  &  G.  448  ;  43  E.  E.  582  ;  2  Eq.  E.  1204  ;  24 

L.  J.  Ch.  142  ;  24  L.  T.  (0.  S.)  17  ;  2  W.  R.  700    746 

Poyser,  Be,  1908,  1  Ch.  828  ;  77  L.J.  Ch.  482  :  99  L.  T.  50  836 

Prideaux  r.  Lonsdale,  1  De  G.  J.  &  S.  433  ;  2  N.  R.  144  ;  9  Jur.  (N.  S.)  507  ; 

8  L.  T.  554  ;  11  W.  R.  705 325 

Priestley  v.  Ellis,  1897,  1  Ch.  489  :  66  L.  J.  Ch.  240  ;  76  L.  T.  187  ;  45  W.  E. 

442 327 

Prince,  Be,  1898,  2  Ch.  225  ;  67  L.  J.  Ch.  531 ;  78  L.  T.  790;  47  W.  E.  25...     816 

Pritt  r.  Clay.  6  Beav.  503  ;  49  E.  R.  920  669 

Prothero  r.'Bcll,  22  Times  L.  R.  370  21 

Proudfoot  V.  Hart,  25  Q.  B.  D.  42  ;  59  L.  J.  Q.  B.  389  ;  63  L.  T.  171  ;  38  W.  R. 

730;  55  J.  P.  20  ;  6  Times  L.  E.  305  16 

Provincial,  >kc.  Co.  v.  Low  Moor  Iron  Co.,  1909,  2  K.  B.  344  ;  78  L.  J.  K.  B. 

702  ;  100  L.  T.  726  ;  16  Manson,  157 7 

Pryor  v.  Pryor,  2  De  G.  J.  &  S.  205 ;  46  E.  R.  353  ;  4  N.  E.  82  ;  33  L.  J.  Ch. 

441 ;  10  Jur.  (N.  S.)  603  ;  10  L.  T.  360  ;  12  W.  E.  781 445 

Pryse,  Be,  1904,  P.  301 ;  73  L.  J.  P.  84  ;  90  L.  T.  747    758 

Pugh  V.  Arton,  L.  E.  8  Eq.  626  ;  38  L.  J.  Ch.  619  ;  20  L.  '!'.  S(;5  ;  17  W.  K.  984       45 


TABLE    OF   CASES.  Ixix 

PAGE 

Pullen,  He,  1910, 1  Ch.  564  :  79  L.  J.  Ch.  303 ;  102  L.  T.  453  ;  54  Sol.  J.  341...  816 

Pulvertoft  V.  Pulvertoft,  18  Ves.  84  ;  34  E.  R.  249 .324 

Purdevv  v.  Jackson,  1  Puss.  1  ;  4  L.  J.  (0.  S.)  Ch.  1  ;  38  E.  R.  1 273. 

Pye,  Ex  parte,  18  Ves.  140  ;  34  E.  R.  271  ;  2  Wh.  &T.  L.  Cas.  (7th  ed.),  366...  324 
Pyle,  Be,  189.5,  1  Ch.  724  ;  64  L.  J.  Ch.  477  ;  13  R.  396  ;  72  L.  T.  327  ;  43 

W.  R.  420 81 

Pym  V.  Blackburn,  3  Ves.  34  ;  30  E.  R.  878 1^ 

Pyne,  Be,  1903,  1  Ch.  83  ;  72  L.  J.  Ch.  72  ;  87  L.  T.  730;  51  W.  R.  2S3    741 

Queen's  College.  Oxford  x\  HaUett,  14  East,  489  ;  104  E.  E.  689   15 

Quicke,  Be,  1908,  1  Ch.  887  ;  77  L.  J.  Ch.  523  ;  98  L.  T.  610  ;  24  Times  L.  R. 

23 19,313,  505,  790' 

E.,  Be,  1906,  1  Ch.  730  :  75  L.  J.  Ch.  421  ;  94  L.  T.  494  ;  54  W.  R.  578 623 

—  r.  Ingleton,  8  Dovvl.  Prac.  Cas.  693;  4  Jur.  700 595 

—  V.  Lord,  12  Q.  B.  757;  3  New  Sess.  Cas.  246  ;  17  L.  J.  M.  C.  181  ;  12  Jur. 

1001    118» 

Eaby  i:  Ridehalgh,  7  De  G.  M.  &  G.   104  ;  44   E.  R.  41  ;  3  Eq.  E.  9()1  ;  24 

L.  J.  Ch..528;  1  Jur.  (N.  S.)  363  ;  3  AV.  R.  344  252 

EadclifEe,  Be,  1892,  1  Ch.  227  ;  61   L.  J.  Ch.    186  ;  66  L.  T.   363  ;  40  W.  R. 

323   447,  456 

r.  Hayes,  1907.  1  Ir.  Rep.  101     209 

Eaffety  r.  Schofield,  1897,   1  Ch.  937  ;  68  L.  J,  Ch.  448  ;  76  L.  T.  648  ;  45 

W.  E.  460 82 

Eaihvay,  &c.  Appliances  Co.,  Be,  38  Ch.  D.  597  ;  57  L.  J.  Ch.  1027  ;  59  L.  T, 

22;  36W.  E.  730    1112 

Eake  r.  Hooper,  83  L.  T.  669  :  45  Sol.  J.  117 326 

Eakestraw  r.  Brewer,  2  P.  Wms.  511  ;  24  E.  E.  839  ;  Sel.  Cas.  in  Ch.  55  ;  25 
E.  E.  220  ;  Moseley,  189  ;  25   E.   E.  342  ;  2    Eq.  Cas.  Abr.   162,  pi.  16  ; 

601,  pi.  30  :  22  E.  E.  138.  505 265 

Eamsden  v.  Hylton,  2  Ves.  Sen.  305  ;  28  E.  E.  196 669 

Ranelagh  (Lord)  r.  Melton,   2  Ur.  &   Sm.  278;  62  E.  E.  627  :  34  L.  J.  Ch. 

227  ;  10  Jur.    (N.  S.)  1141  :  5  X.  E.  101  ;  11  L.  T.  409  ;  13  W.  E.  1.50  ...       80 
Eanelagh's  (Lord)  Will,  Be,  26  Ch.  D.  590  ;  53  L.  J,   Ch.  689  ;  51  L.  T.  87  ; 

32  W.  E.  714  265 

Eanking's  Settlement  Trusts,  Be,  L.  E.  6  Eq.  601    726 

Eatcliflf,  Be.  1898,  2  Ch.  352  ;  67  L.  J.  Ch.  562  ;  78  L.  T.  834  268 

Eavensworth.  Be,  1905,  2  Ch.  1  ;  74  L.  J.  Ch.  353  ;  92  L.  T.  490  ;  21   Times 

L.  E.  357  793 

Eawe  r.  Chichester,  Ambler,  715  ;  27  E.  R.  463  265 

Ray,  Be,  25  Ch.  D.  464  :  .53  L.  J.  Ch.  205  ;  .50  L.  T.  80  ;  32  W.  R.  458 75 

Raybould,  Be,  1900,  1  Ch.  199  ;  69  L.  J.  Ch.  249  ;  82  L.  T.  46  ;  48  W.  E.  301  249 
Eayer,  7.V.  1903,  1  Ch.  685  ;  72  L.  J.  Ch.  230  ;  87  L.  T.  712  ;  51  W.  E.  538...  470 
Eaymond  (<;/•  Eayment)  v.  Minton,  L.  E.  1  Ex.  244  ;  35   L.  J.   Ex.   1.53  :  12 

Jur.  (N.  S.)  435  ;  14  L.  T.  367  ;  14  W.  E.  675  1191 

Eayner,  Be,  1904,  1  Ch.  177  :  73  L.  J.  Ch.  Ill  ;  89  L.  T.  681  :  52  W.  E.  273...     373 

Eedgate,  Be,  1903,  1  Ch.  3.56  :  72  L.  J.  Ch.  204  :  51  W.  E.  216    443 

Reeve  v.  Long,  1  Salk.  227  ;  91  E.  E.  202  ;  Carth.  309  ;  90  E.  E.  782  :  3  Lev. 

408  ;  83  E.  R.  754  ;  Skin.  430  ;  90  E.  E.  191  :  4  Mod.  282  :  87  E.  E.  395  : 

Comb.  252  :  90  E.  E.  461  921 

Reeves  v.  Barlow,  12  Q.  B.  D.  436  ;  53  L.  J.  Q.  B.   192  ;  50   L.  T.   7S2  ;  32 

\V.  E.  672  1198 

Eeid,  In  h.,  L.  R.  1  P.  74  ;  35  L.  J.  P.  43  ;  12  Jur.  (N.  S.)  300 ;  13  L.  T.  680  ; 

14  W.E.  316 706 

V.  Eeid,  31  Ch.  D.  402  ;  55  L.  J.  Ch.  294  :  54  L.  T.  100  ;  34  W.  R.  332...     280 

Reis,  Be,  1904,  2  K.  B.  769  :  73  L.  J.  K.  B.  929  :  91  L.  T.  592  :  53  W.  R.  122  ; 

11   Manson,   229;    20  Times    L.   R.    547:    affirmed  suh  nam.   Clough  r. 

Samuel,  1905,  A.  C.  442  ;  74  L.  J.  K.  B.  918  ;  93  L.   T.   491  ;  54   W.  R. 

114  ;  12  Manson,  347  ;  21  Times  L.  R.  702  321,  368 

Remnant  r.  Hood,  2  De  G.  F.  &  J.  396  ;  45  E.  R,  674  ;  30  L.  J.  Ch.  71  :  6  Jur. 

(N.  S.)  1173  ;  3  L.  T.  458  721 

Reynolds,  Be,  3  Cli.  1).  61  :  35  L.  T.  293  ;  24  W.  E.  991    594 


IXX  TABLE    OF    CASES. 

PAGE 

llichards,  i?*',  1910.  2  Oil.  74  ;  71)  L.  J.  Ch.  500    72(5 

V.  Delbiidge,  L.  R.  18  Eq.  11  ;  43  L.  J.  Ch,  459  ;  22  W.  K.  584  32H 

Richardson,  Me,  I'JOO,  2  Ch.  778  :  (J9  L.  J.  Ch.  804 264 

v.  Horton,  7  Beav.  112 ;  49  E.  R.  1006  ;  13  L.  J.  Ch.  18(1  :  7  Jur. 

1144 751 

i:  In.  Rev.  Commrs.,  1909,  2  Jr.  R.  .597 761 

i:  Smalhvood,  Jacob,  5.52  ;  37  E.  R.  958  319 

Richardsons  and  Samuel  &  Co.,  L'e,  1898,  1  Q.  B.  261  ;  66  L.  J.  Q.  B.  868  ;  77 

L.  T.  479  ;  8  Asp.  M.  C.  330 116 

Rickard  /•.  Graham,  1910,  1  Ch.  722  ;  79  L.  J.   Ch.  378  ;  102   L.  T.  482  ;  26 

Times  L.  R.  384  ;  54  Sol.  J.  426    58 

Rickett  i:  Green,  1910,  1  K.  B.  253  ;  79  L.  .J.  K.  B.  193  :  102  L.  T.  l(i  35 

Ricketts  r.  Enfield  Churchwardens,  1909,  1  Ch.  544  ;  78  L.  J.   Ch.  294  ;  100 

L.  T.  362   21 

Ridler  r.  Ridler,  22  Ch.  D.  74  ;  52  L.  J.  Ch.  343 ;  48  L.  T.  396  ;  31  W.  R.  93  ; 

47  J.  P.  479  319 

Ridley,  lie,  1904,2  Ch'."774  ;  73  L.  J.  Ch.  696  ;  9i  L.  T.  189 '. '.     257 

Riggs,  Be,  1901,  2  K.  B.  16  ;  70  L.  J.  K.  B.  541  ;  84  L.  T.  428  ;  49  W.  R.  624  ; 

8  Manson,  233  23 

Right  f.  Beard,  13  East,  210  ;  104  E.  R.  3.j0 37 

f.  Darby,  1  Term  Rep.  159  ;  99  E.  H.  1029 3 

V.  Smith,  12  East,  4.55  :  104  E.  R.  178 713 

Rileys,  He,  1903, 2  Ch.  590 ;  72  L.  J.  Ch.  678  ;  89  L.  T.  529  ;  51  W.  R.  681  :  10 

Manson,  314 1159 

Roach  r.  Trood,  3  Ch.  D.  429  ;  34  L.  T.  105  ;  24  W.  R.  803  446 

Bobbin'^,  L'e,  1907,  2  Ch.  8  ;  76  L.  J.  Ch.  531  :    96  L.  T.  755 718 

,•.  Whyte,  1906,  1  K.  B.  125  ;    75  L.  .J.   K.  B.   38  ;    94  L.  T.  287  ;    54 

W.  R.  105  ;  22  Times  L.  R.  106    39,  58,  67 

Roberts,  Be,  43  Ch.  D.  .52  ;  59  L.  J.  Ch.  25  ;  62  L.  T.  33  ;  38  W.  R.  225  266 

,  Be,  30  Ch.  D.  234  ;    53  L.  T.  432  ;    affirming  53  L.  J.  Ch.  1023  ;    32 

W.  R.986 822 

V.  Roberts,  1906,  P.  142  ;    75  L.  J.  P.  48  ;    94  L.  T.  621 ;    22    Times 

L.  R.  395 362 

Robertson  v.  Broadbent,  8  App.  Cas.  812  ;  53  L.  J.  Ch.  266  ;    50  L.  T.  243  ; 

32  W.  R.  205  717 

r.  Wilhnott,  25  Times  L.  R.  681  ;    73  J.  P.  631  ;  1909,  W.  N.  155  ;' 

53  Sol.  J.  631   1058 

Robinson  c.  Harkin,  1896,  2  Ch.  415  ;  65  L.  J.  Ch.  773  ;  74  L.  T.  777  ;  44 

W.  R.  702  ;  12  Times  L.  R.  475 249,  252 

/•.  Lynes,  1894,  2  Q.  B.  577  ;  63  L,  J.  Q.B.  759;  10  R.  44  8  ;  71  L.  T. 

249  ;  43  W.  R.  62 287 

/•.  Pett,  3  P.  Wms.  248  ;  24  E.  R.  1049  ;  2  Eq.  Cas.  Abr.  454,  pi.  10  ; 

22  E.  R.  386  265 

r.  Robinson,  1  De  G.  M.  &  G.  247  ;  42  E.  R.  547  ;  21    L.  J.  Ch.  Ill  ; 

16  .Jur.  255 246 

V.  Wheelwridit.  21  Beav.  214  ;  52  E.  R.  841  ;  6  De  G.  M.  &  G.  535  ; 

43  E.  R.  1342  ;  2.5^  L.  J.  Ch.  385  ;   2  Jur.  (N.  S.)  554  ;  27  L.  T.  (O.  S.)  73  ; 

4  W.  R.  427 276 

Robson,  Be,  1891,  2  Ch.  559  ;  60  L.  J.  Ch.  851  ;  65  L.  T.  173  ;  7  Times  L.  R. 

512 739 

Roche,  7.V,  2  Dr.  &  War.  287  ;  1  Con.  &  L.  306    259 

Rochefoucald  v.  Boustead,  1897,  1  Ch.  196  ;  66  L.  J.  Ch.  74  ;  75  L.  T,  502  ;  45 

W.  R.  272;  13  Times  L.  R.  118    237 

Rochester  (Bishop)  r.  Le  FaTiii,  1906,  2  Ch.  513  ;    75  L.  J.  Ch.  743  ;    95   L.  T. 

602  ;  22  Times  L.  R.  800  11 

Roe  V.  Doe,  6  Ring.  574  :  4  M.  k.  P.  391  ;  8  L.  J.  (0.  S.)  C.  P.  227  230 

V.  Harrison,  2  Term  Rep.  425  ;  100  E.  R.  229  23 

Roffey  r.  Bent,  L.  R.  3  Eq.  759   820 

Rogers  r.  Hosegood,   1900,2   Ch.  388;    69  L.  J.  Ch.  6.52  ;    83  L.  T.  186;    48 

W.  R.  659  21 

i:  Martin,  102  L.  T.  687  ;  26  Times  L.  R;  45'.t  ;  54  Sol.  J.  47S 9 

Rogerson,  J?.^,  1901,1  Ch.  715  ;  70  L.  J.  Ch.  444  ;  84  1..  T  2(K) 8()4 

Roileston  r.  New,  4  K.  &  J.  640;  70  E.  R.  266 170 


.TABLE    OF    CASES.  Ixxi 

PAGE 

Eolls  i:  Miller,  27  Ch.  D.  71  :  :>?;  L.  J.  Ch.  682  ;    50  L.  T.  597  :    32  W.  E.  806  ; 

48  J.  P.  518 21 

Kelt  V.  Lord  Somerville,  2  Eq.  Cas.  Abr.  759  ;  22  E.  R.  644  301 

Rouk  /■.  Att.-Gen.,  31  Beav.  313  ;    54  £.  R.  1159  ;    31  L.  J.  Ch.  791  ;    9  Jur. 

(N.  S.)  9  :  10  W.  I!.  745     725 

Roper.  lie.  39  Cli.  D.  482  :  58  L.  J.  Ch.  215  ;  59  L.  T.  203  :  3G  W.  R.  750 813 

Rose,  jRe.  1904,  2  Ch.  348  ;    19(t5.  1  Ch.  94 ;    73  L.  .J.  Ch.  72i) :    74  ib.  22  ;    91 

L.  T.  254.  821  :  11  Maiison.  347 447 

V.  Baitlett,  Ci-o.  Car.  293;  79  E.  R.  856  709 

I'.Rose,  8  P.  1).  98  ;  52  L.  J.  P.  25  :  48  L.  T.  378  ;  31  W.  R.  573 697 

Ross's  Trusts,  lie,  L.  R.   13  Eq.  286  :    41  L.  J.  Ch.  130;    25  L.   T.  817;    20 

W.  R.  231 755 

Rosslyn  s  (Lady)  Trust.  /.V,  16  Sim.  3'.ll  ;    6((  E.  W.  925  :    IS  L.  J.  Ch.  9S  ;   13 

Jur.  27   ...". 734 

Roth,  lie,  74  L.  T.  50  ;  1896,  W.  N.  16  376,  801,  846 

Roundwood  Coll.  Co..  lie,  1897,  1  Ch.  373  ;    66  L.  J.  Ch.  ISC  ;  75  L.  T.  641  ; 

45  W.  R.  324  ;  13  Times  L.  R.  175 169 

Rous  i:  Jaclcson,  29  Ch.  1).  521  ;    54  L.  J.  Ch.  732  :    52  L.  T.  733  ;    33  W.  R. 

773 733,  813 

Routledge  r.  Uorril,  2  Ves.  .Juu.  357;  :S0  E.  R.  (wl 355 

Routledge's  Trusts,  Jie.  1909,  1  Ch.  280;  78  L.  J.  Ch.  136  ;  99  L.  T.  '.I19...257,  262, 

481.  784 

Rowell  r.  Rowell,  1900.  1  Q.  B.  9  :  69  L.  J.  Q.  B.  55  ;  81  L.  T.  429 696 

Ro-.vlev  /•.  Ginnever,  1897,  2  Ch.  .503  ;  66  L.  J.  Ch.  669  ;  77  L.  T.  .302    265 

c.  Rowley,  Kay,  242  ;  69  E.  R.  103 ;  2  Eq.  R.  241  ;  23  L.  J.  Ch.  275  ; 

18  Jur.  306 447 

r.  Unwin,  2  Kay  &  J.  138  ;  69  E.  R.  726    279 

Rowlls,  He.  Rowlls  v.  Bebb,  1900.  2  Ch.  107  ;  69  L.  J.  Ch.  562  ;  82  L.  T.  633  ; 

48  W.  R.  562   742.  744,  814 

Ruddock,  lie,  102  L.  T.  89 385 

Rudge  i:  Wiunall,  11  Beav.  98  ;  50  E.  R.  753  ;  17  L.  J.  Ch.  215  340 

Ruffles  r.  Alston.  L.  R.  19  Eq.  539  ;  44  L.  J.  Ch.  308  ;  32  L.  T.236  ;  23  W.  P. 

465 694 

Rush  V.  Lucas.  1910.  1  Ch.  437  ;    79  L.  J.  Ch.  172  :    lol  L.  T.  851  ;    54  Sol.  J. 

200  15,  138 

RusseU,  E.I-  parte.  19  Ch.  D.  588  ;  51  L.  J.  Ch.  521  ;  46  L.  T.  113  ;  30  W.  R. 

584 320 

r.  In.  Rev.  Commrs..  1902,  1  K.  B.  1-J2  :  71  L.  J.  K.  B.  201  ;  85  L.  T. 

738  ;  .50  W.  R.  193  ;  66  J.  P.  228  329 

/•.  Russell.  14  Ch.  D.  471  ;  49  L.  J.  Ch.  268  ;  42  L.  T.  112 170 

Rutland's  (Dake  of)  S.  E..  lie,  1900,  2  Ch.  206  ;  69  L.  J.  Ch.  603 240 

Ryland,  lie.  1903,  1  Ch.  467  :  72  L.  J.  Ch.  277  ;  88  L.  T.  456  ;  51  \V.  R.  345  ; 

19  Times  L.  R.  184 7:59 

Rymer,  Be,  1895,  1  Ch.  19  ;  (;4  L.  J.  Ch.  86  ;  12  R.  22  ;  71  L.  T.  590  ;  43 

W.  R.  87  741 


ST.  Albans  (Duke),  lie.  190(»,  2  Ch.  873  ;  69  L.  J.  Ch.  863  ;  49  W.  R.  74 816 

c.  Skipwith.  8  Beav.  354  :  .50  E.  P.  139  :  14  L.  J.  Ch.  247  ; 

9  Jur.  265 14 

St.  John's  Street  Chapel,  lie,  1893,  2  Ch.  618  ;   62  L.  ,J.  Ch.  927  :    (;9  L.  T. 

105 975 

St.  Thomas's  Hospital  v.  Richardson,  1910,  1  K.  B.  271  :    79  L.  J.  K.  B.  488  ; 

inl  L.  T.  771  :  17  Manson,  129    1161 

Salaman  r.  Holford,  190!t,  2  Ch.  602  ;  79  L.  J.  Ch.  41  ;   101  L.  T.  505     13,  89 

Salisbury  (Mnrquis)  r.  Keymer,  1909,  W.  N.  31  :  25  Times  L.  R.  278 250 

Salmon,  lie,  42  Ch.  D.  351  ;  62  L.  T.  270  :    38  W.  R.   150  ;    5  Times   L.   R. 

583 250 

Sampson,  lie,  1896,  1  Ch.  630  ;  65  L.  J.  Ch.  406  :  74  L.  T.  216  ;  44  W.  l\.  557  352 

,  lie,  190(i,  1  Ch.  435  ;  75  L.  J.  Ch.  302  :  94  L.  T.  241  ;  54  \\.  P.  342  258 

ami  Wa'l.  /,'-■.  25  (h.  I).  4S2  :  .53  L.  J,  Ch.  457  :  50  L.  T.  435  ;  .32 

W.  R.  617 316.  339,  340 


Ixxii  TABLE    OF    CASES. 

PAGE 

Samson.  lie.  1006.  2  Ch.  584  ;  7G  L.  J.  Ch.  21  ;  95  L.  T.  633 751,  894 

Samuel  V.  Samuel,  12  Ch.  U.  152  ;    47  L.  J.  Ch.  716  ;    41  L.  T.  462  ;    26  W.  E. 

750 819,820 

Sanderson  v.  Berwick,  13  Q,  B.  D.  547  ;   53  L.  J,  Q.  B.  559  ;   51  L.  T.  495  ;  33 

AV.  R.  67  ;  49  J.  P.  6  27 

Sanguinetti  r.  Stuckey's  Banking  Co..  1895,  1  Ch.  176  ;    64  L.  J.  Ch.  181  ;    13 

E.  ^i(j  :  71  L.  T.  872  ;  43  W.  E.  154 323 

Sarson  v.  Eoberts,  1895,  2  Q.  B.  395  ;    65  L.  J.  Q.  B,  37  ;    14  R.  616  ;  73  L.  T. 

174:  43W.  E.  690;  59  J.  1'.  643    18 

Saul  r.  Pattinson,  55  L.  J.  Ch.  831  ;  54  L.  T.  670  :  34  W.  R.  561  :  1886.  W.  N.  67     447 
Saumarez,  lie,  1907,  2  K.  B.  170  :    76  L.  .J.  K.  B.  828  ;    97   L.   T.  121  ;    14 

Manson,  170:  23  Times  L.  E.  477   1159 

Saunders,  lie,  1898.  1  Ch.  17  ;  67  L.  J.  Ch.  55  :  77  L.  T.  450  :  46  W.  E.  ISO...     470 

V.  Shafto,  1905,  1  Ch,  126  ;  74  L.  J.  Ch.  110  ;  91  L.  T.  789  ;  53  W.  E. 

424 446,  488 

V.  Yautier.  Cr.  &  Ph.  240  ;  41  E,  E.  482  ;  10  L.  J.  Ch.  354  737 

Sawyer's  Trusts,  lie,  1896.  1  Ir.  Eep.  40 276 

Scarborough  r.  Borraan,  4  Myl.  &  Cr.  378,  407  ;  41  E.  E.  147, 158  ;  9  L.  J.  Ch. 

48  :  4  Jur.  38    279 

Scarsdale  (Lord)  v.  Curzou,  1  J.  &  H.  4(»  ;    70  E.  E.  653  ;    29  L.  J.  Ch.  249  ;  6 

Jur.  (N.  S.)  246 504 

Schnadhorst,  lie,  1902.  2  Ch.  234  ;  71  L.  J.  Ch.  454  ;  86  L.  T.  426  ;  50  W.  E. 

485 72S 

Scholefield  )-.  Eedfern,  2  Dr.  &  Sm.  173  :    62  E.  E.  587  ;    32  L.  J.  Ch.  627  ;   9 

.Jur.  (N.  S.)  485  ;  8  L.  T.  487  ;  11  W.  R.  453 247 

Scholfield  r.  Spooner,  26  Ch.  D,  94  ;  53  L.  J.  Ch.  777  ;  51  L.  T.  138  ;  32  W.  E. 

910 367 

Schweder's  Estate,  lie.  1891,  3  Ch.  44  ;    60  L.  J.  Ch.  656  ;    65   L.  T.  64  ;    39 

W.  E.  588 789 

Scotney  r.  Lomer,  31  Ch.  D.  380  ;  55  L.  J.  Ch.  443  ;  54  L,  T.  194  ;  34  W.  E. 

407 720 

Scott,  lie,  1891,  2  Ch.  298  ;  60  L.  J.  Ch.  461  :  63  L.  T,  800  :  39  W,  R.  264. ..316,  339 

. ,  He,  1901,  1  K.  B.  228  ;  70  L.  J.  K.  B.  66  ;  83  L.  T.  613  ;  49  W.  R.  178  ; 

65  J.  P.  84  730,  795 

,  Be,  1903,  1  Ch.  1  ;  72  L.  J.  Ch.  20  ;  87  L.  T.  574  ;  51  W.  R.  182    756 

. r.  Mid.  &  G.  N.  Rys.,  1901.  1  K.  B.  317  ;    70  L.  J.  K.  B.  228  ;  83  L.  T. 

737  ;  49  W.  R.318  :  65  J.  P.  135 172 

r.  Morlev,  20  Q.  B.  D.  120  ;  57  L.  J.  Q.  B.  43  ;  57  L.  T.  919  ;  36  W.   E. 

67;  52  J.  P.  230  ;  4  Morrell,  286 287 

• r.  Scott,  89  L.  T.  582  1062 

Sculthorpe  r.  Tipper.  L.  E.  13  Eq.  232  ;  41  L.  J.  Ch.  266  ;  26  L.  T.  119  ;    20 

W.  R.  276 239 

Sear  r.  House  Property,  &c.  Socy.,  16  Ch.  D.  387  :  50  L.  J.  Ch.  77  :  43  L.  T. 

531"  29  W.  R  192"  45  J.  P.  204 23 

Searlo,  Re,  1900,  2  Ch.  829  ;  69  L.  J.  Ch.  712  :  83  L.  T.  364  :  49  W.  R.  44. ..380, 814 

r.  Cooke,  43  Ch.  D.  519  ;  59  L.  J.  Ch.  2.59  :  62  L.  T.  211    59 

Seaton  r.  Seaton,  13  App.  Cas.  61  ;  57  L.  J.  Ch.  661  ;  58  L.  T.  565  :  36  W.  R. 

865 316,339 

Sefton  (Earl),  lie.  1898,  2  Ch.  378  ;  67  L.  J.  Ch.  518  ;  78  L.  T.  765  :  47  ^\.  R. 

49  ;  14  Times  L.  R.  466 923 

Selby  r.  Bowie,  4  Giff.  300  ;  66  E.  R.  720  :  9  Jur,  (K  S.)  432  :  1   N.  R.  420  ; 
8  L.  T.  18  ;  11  W.  R.  559  :  affirmed.  9  Jur.  (N.    S.)  425  :  2   N.  1!.  2  :  8 

L.  T.  372:  11  W.  E.  606    239 

Serjeant  r.  Nash  &  Co.,  1903,  2  K.  B.  304  ;  72  L.  J.  K.  B.  630  :  89  L.  T.  112 ; 

19  Times  L.  E.  510 23 

Serle,  He.  1898,  1  Ch.  (;52  ;  67  L.  J.  Ch.  344  ;  78  L.T.  384 ;  46  W.  R.  440    ,,.       30 
Seroka  v.  Kattenburu-,  17  Q.  B,   D.  177  ;  55  L,  J,  Q,  B.  375  ;  54  L.  T.  649  : 

34  W.  R.  T,\2    286 

Seton-Smith.  lie,   1902,  1  Ch.  717  :  71  L.  J.  Ch.  386  :  86  L.  T.  322  :  50  AV.  R. 

456 789 

Sewell  r.  Wright,  .50  Sol.  J.  223   1058 

Seymour  r.  Lucas,  1  Dr.  &  Sm.  177  ;  62  E.  E.  345  ;  29  L.  J.  Ch,  841  ;  8  W.  R. 

599 81& 


TABLE    OF    CASES.  Ixxiii 


Shackell  v.  Choilton.  1895,  1  Ch.  378  ;  64  L.  J.  Ch.  353  ;  13  E.  301  :  72  L.  T. 

188:  43  W.  R.  394  ;  2  Manson.  233    12 

Shapland  r.  Smith,  1  Bro.  C.  C.  75  ;  28  E.  II.  994    713 

Shaiiaud,  lie.  189fj,  1  Ch.  517  ;  65  L.  J.  Ch.  280  ;  74  L.  T.  2(i  793 

Shamian.  lie,  1901,  2  Ch.  280  ;  70  L.  J.  Ch.  671  ;  84  L.  T.  859  ;  49  W.  R.  555  816 

Sharp,  Fp.  45  Ch.  U.  286  ;  60  L.  J.  Ch.  38  ;  62  L.  T.  364,  777  373 

,  He.  1906,  1  Ch.  793  :  75  L.  J.  Ch.  458  ;  95  L.  T.  522  ;  22  Times  L.  R.  368  2.53 

Shaw  r.  Cates,  1909,  1  Ch.  389  ;  78  L.  J.  Ch.  226  ;  100  L.  T.  146 2.50,  2.54 

r.  Crompton,  1910,  2  K.  B.  370;    80  L.  J.  Ch.  52  ;    103  L.  T.  .501.     Sre 

54  Sol.  J.  734    10 

Sheehan  t:  G.    E.  Ry.,  16  Ch.  D.  59  ;  50  L.  J.  Ch.  68  ;  43  L.  T.  432  ;  29 

W.  E.  69  1110 

Shenstone  v.  Freeman,  1910.  2  K.  B.  84  ;  79  L.  J.  K.  B.  982  ;  102  L.  T.  682  ; 

54  Sol.  J.  477  :  26  Times  L.  R.  416    9 

Shepherd  c.  Harris,  1905.  2  Ch.  310  ;  74  L.  J.  Ch.  574  ;  93  L.  T.  45  ;  53  W.R. 

570  ;  21  Times  L.  R.  597 249,  387,  888 

i:  Ingram,  Ambler,  448  ;  27  E.  R.  296  722 

Sheppard.  Hi-.  55  vSol.  J.  13  ;  1911.  1  Ch.  50  ;  103  L.  T.  424 386,  850 

Shilson,  Coode  &  Co.,  Be,  1904.  1  Ch.  837  ;  73  L.  J.  Ch.  541  ;  90  L.  T.   641  ; 

.52  W.  R.  556  ;  20  Times  L.  E.  418  267 

Shirley  r.  Newman,  1  Esp.266 36 

Shortridee,  Be,  1895,  1  Ch.  278  ;  64  L.  J.  Ch.  191  ;  12   R.   81  ;  71   L.   T.  799  ; 

43  W.  E.  257  ;  60  J.  P.  38  ;  11  Times  L.  E.  135  623 

Shrager  r.  March,  1908,  A.  C.  402  ;  77  L.  J.  P.  C.  105  ;  99  L.T.  33 ;  24  Times 

L.  E.  641  322 

Shrewsbury's  (Lady)  Case,  5  Co.  Eep.  13b ;  77  E.  E.  68  ;  Cro.  Eliz.  777,  784  ; 

78  E.  E.  1007,  1014 15 

Shrimpton  r.  Shrimpton,  31  Beav.  425  ;  54  E.  E.  1203  ;  11  W.  E.  61 719 

Shurmer  r.  Sedgwick,  24  Ch.  D.   597  ;  53  L.    J.   Ch.   87  ;  49    L.  T.    156  ;  31 

W.  R.  884 322 

Sibley  /-.  Perrj^,  7  Yes.  522  ;  32  E.  E.  211  725 

Sidebotham  v.  Holland,  1895,  1  Q.  B.  378  ;  64  L.   J.   Q.  B.  2U0  :  14  E.   135  ; 

72  L.T.  62;  43  W.  E.  228    230 

Sidebottom,  Be,  1901,  2  Ch.  1  ;  70  L.  J.  Ch.  448 ;  85  L.  T.  366    737 

.  Be,  1902.  2  Ch.  389  ;  71  L.  J.  Ch.  662  ;  87  L.  T.  57  ;  50  W.  E.  611  739 

Simmons  r.  Norton,  7  Bing.  640;  9  L.  J.  (0.  S.)  C.  P.  185;  5  M.  &  P.  645  ...  14 
Simon,  Be,  1909,  1  K.  B.  2ul  ;  78  L.  J.  K.  B.  392  ;  100  L.T.  133 ;  16  Manson, 

96;  25  Times  L.  E.  140...: 284 

Simpson,  Be,  1904,  1  Ch.  1  ;  73  L.  J.  Ch.  53  ;  89  L.  T.  542  ;  52  W.  E.  310    ...  368 

c.  Hartopp,  Willes,  512  :  1  Smith's  L.  C.  (11th  ed.)   463  ;  4  Term 

Rep.  568,  n.;  luO  E.  E.  1180   7 

r.  Scottish  Union  Insurance  Co..  1  H.  &  M.  618  ;  71  E.  E.  27(»  :  32 

L.J.  Ch.  329  ;  9  Jur.  (N.  S.)  711  :    8  L.  T.  112;  11  W.  E.  459  ;   1  X.   R. 

537 19 

Sinclair,  Be,  13  L.  R.  Ir.  150    739 

Sisson,  /iV,  1903,  1  Ch.  262  ;  72  L.  .).  Cli.  212  ;  87  L.  T.  743:  51  W.  E.  411   ...  264, 

376,  845 
Skeats'  Settlement,  Be,  42  Ch.  D.  522  ;  58  L.  J.  Ch.  656  ;  61   L.  T.  500  ;  37 

W.  R.  778 258 

Skey  f.  Parsons,  101  L.  T.  103  ;  25  Times  L.  R.  70S  172 

Slade  r.  Chaine,  1908,  1  Ch.  522  :  77  L.  J.  Ch.  377  ;  98  L.  T.  352  247 

Slark  r.  Dakyns,  L.  R.  10  Ch.  35  ;  44  L.  J.  Ch.  205  ;  31  L.  T.  712  ;  23  W.  E. 

118 355,  443 

Slater,  Be,  19u7,  1  Ch.  665  ;  76  L.  J.  Ch.  472  ;  97  L.  T.  74  709 

Sleyin,  Be,  1891,  2  Ch.  236  ;  60  L.  J.  Ch.  439  ;  64  L.  T.  311  ;  39  W.  E.  578  ; 

7  Times  L.  R.  394    741 

Slobodinsky,  Be,  1903,  2  K.  B.  517  ;  72  L.   J.  K.  B.  883  ;  89    L.  T.  190  ;  52 

\V.  R.  1.56  ;  10  Manson.  341  320 

Smart  r.  Sandars,  5  C.  B.  895  ;  17  L.  J.  C.  P.  258  ;  12  Jur.  751    1174 

Smelting  Co.  of  Australia  r.  In.  Rev.  Commrs.,  1897,  1  Q.   B.   175  ;  66   L.  J. 

Q.  B.  137  ;  75  L.  T.  534  :  45  W.  R.  203  ;  61  J.  P.  116 1117 

Smith,  Be,  35  Ch.  D.  589  ;  56  L.  J.  Ch.  726  ;  56  L.  T.  850  ;  35  W.  R.  514  :  51 

J.  P.  692    970 


Ixxiv  TABLE    OF    CASES. 

PAUE 

Smith,  lie,  25  Q.  B.  U.  580  :  :.'.)  L.  J.  Q.  B.  5:>4  ;  <;3  L.  T.  (121  :  88  \V.  W.  744  ; 

7  Morrell,  246  ;  6  Times  L.  K.  422  40 

,  Be,  ISDC.  1  Ch.  71  ;  6,-)  L.  J.  Cli.  ir.SI ;  78  L.  T.  (104  :  44  W.  K.  270  ...  848 

.lie,  LSHC.  1  Ch.  171  :  C.t  L.  .1.  Ch.  26<.»  ;  74  Iv.T.  14  :  44  VV.  11.  2,S()...74.'i,  814 

,1{(\  18'.»(;.  2  Ch.  .V.li)  ;  (•,.-,  L.  .1.  Ch.  7(;i  ;  74  L.  T.  810  ;  4.->  W.  K.  2'J  ...  878 

■ ,  Ri\  lUOO,  W.  N.  75 866 

,7.'e,  84  L.  T.  885 824 

,lle,   11)08,1  Ch.  878  :  72  L.  J.  Ch.  184:  87  L.  T.  740;  51  W.  11. 

217  2;)8,  859 

,  7.V,  1<.)06,  1  Ch.  7tl'.)  ;  75  L.  ,1.  Ch.  442  ;  !)4  L.  T.  648  ;  54  W.  K.  44'J  : 

70  .T.  P.  16!) ;  22  Times  L.  R.  412  100 

r.  Day,  2  M.  i^:  W.  684  ;  6  L.  .1.  K.\.  2i;>;  M.cV  II.  1:^5  516 

r.  Groiiow,  1891,  2  Q.  B.  8'J4  ;   60  L.  J.  Q.  B.    776  ;    65  L.   T.    117  ;    40 

W.  E.  46;  7  Times  L.  R.  506    32 

V.  Hancock,  1894,2  Ch.  877  ;  68  L.  J.  Ch.  477  ;  7  R.  200  ;  70  L.  T.  578  ; 

42  W.  R.  465  ;  59  J.  P.  688  ;  10  Times  L.  R.  488    1058 

r.  L.  &  N.  W.  Ry.,  Macr.  Pat.  Cas.  188  ;    2  El.  &   BI.  69  ;    17  .Jur. 

1071     1110 

r.  Lucas.  18  Ch.  D.  581  ;  45  L.  T.  460  ;  80  W.  R.  451 317,  840,  367 

r.  Man-able,  11  M.  &  W.  5  ;  2  Dowl.  (N.  S.)  810  ;  Car.  &  M.  479  ;  12 

L.J.  Ex.  228;  7  Jur.  70    18 

--  /•.  Palmer,  7  Hare,  225  :  68  E.  R.  92  ;  18  Jur.  94 727 

c.  Patrick,  1901,  A.  C.  282  ;  70  L.  J.  P.  C.  19  ;  84  L.  T.  740 839 

f.  Portsmouth  Justices,  1906,  2  K.   B.   229;  75  L.   J.  K.   B.  851  ;  95 

L.  T.  5  ;  54  W.  R.  598  ;  70  J.  P.  497  :  22  Times  L.  R.  (;50 101 

V.  Smith,  21  Beav.  385  ;  .52  E.  R.  908 284 

Smith-Bosanquet,  lie,  53  Sol.  J.  480    936 

Soames  r.  Nicholson,  1902,  1  K.  B.  157  ;  71  L.  J.  K.  B.  24  ;  85  L.  T.  614  ;  50 

W.  R.  169 36,  230 

Soar  V.  Ash  well,  1893,  2  Q.  B.  890  ;  4  R.  602  ;  69  L.  T.  585  ;  42  W.  R.  165    ...     237 
Societe  Anouyme,  &c.  de  Glaces  r.  Tilghmati's,  kc.  Co.,  25  Ch.  D.  1  ;  58  L.  J. 

Ch.  1  ;  49  L.  T.  451  ;  32  W.  R.  71  ;  48  J.  P.  68    1113 

Society  for  Training.  &c.  Ue^f,  lie,  1907,  2  Ch.  486  ;  76  L.  J.  Ch.  656  ;  97  L.  T. 

538  ;  71  J.  P.  454  ;  28  Times  L.  R.  693 976,  977 

Soltau,  Re,  1898,  2  Ch.  629  ;  68  L.  J.  Ch.  39  ;  79  L.  T.  885  377,  846 

Somerset,  lie,  1894,  1   Ch.  281  ;  63  L.  J.  Ch.  41  ;  7  R.  34  ;  69  L.  T.  744  ;  42 

W.  E.  145  ;  10  Times  L.  R.  46 252,  253 

Somerville  and  Turner,  lie.  1908,  2  Cii.  583  ;  72  L.  J.  Ch.  727  ;  89  L.  T.  405  ; 

52  W.  R.  101 715,  7.50,  757,  892 

.Somes,  lie,   1896,  1  Ch.  250  :  65  L.  J.  Ch.  262  ;  74  L.  T.  49  ;  44  \V.  R.  236  ;  12 

Times  L.  R.  1.52  447,  456 

Southampton  County  Council  /•.  In.  Rev.  Commrs.,  92  L.  T.  3()4  ;  69  J.  P.  105  ; 

3L.G.  11.1060;  21  Times  L.  R.  199  1203 

S.  E.  Ry.  r.  Assoc.   Portland  Cement  Manuts.,  1910.  1   Ch.  12;  79  L.  J.  Ch. 

150  ;   101  L.  T.  865  ;  74  J.  P.  21  ;  26  Times  L.  R.  61  ;  54  Sol.  J.  80     80 

South  of  England  Dairies  v.  Baker,  1906,2  Ch.  681  :  H\  L.  J.  Ch.  78  ;  96  L.  T. 

48    92,  99 

South  Kensington,  &;c.  Stores,  Re,  17  Ch.  D.  161  :  50  L.  J.  Cli.  446  ;  44  L.  T. 

471  ;  29  \V^.  R.  662 7,  12 

Spackman  r.  Timbrell,  8  Sim.  258  ;  .59  E.  R.  101  ;  6  L.  J.  Ch.  147  751 

Spark,  Re,  1905,  1  Ch.  456  ;  74  L.  J.  Ch.  318  ;  92  L.  T.  537  ;  53  W.  i!.  876  ...       24 
Sparks  Trusts.  Re,  1904,   1  Ch.  451  ;  2  Ch.  121  ;  78   I,.  J.  Ch.  259,  576  ;  90 

L.  T.  54  ;  91  ih.  287  ;  52  VV.  R.  426  ;  58  Ih.  41  694 

Sparrow's  S.  E.,  Re,  1892.  1  Ch.  412  ;  61  L.  J.  Ch.  260;  (16  L.   T.  276 ;  40 

W.  R.  826    7 

Spearman  S.  E.,  Re,  1906,  2  cni.  502  ;  75  L.  J.  Ch.  .S29  ;  95  1..  'I'.  605     812,  527 

Speight  V.  (iaunt.  9  App.   Cas.  1  ;  53  L.  J.  Ch.  419  ;  50  L.  T.  380  ;  82   W.   R. 

435  ;  IS  J.  p.  84  249 

Spence  r.  S|.encc,  12  C.  P..  (N.  S.)  199  ;  81  L.  J.  C.  P.  189  :  6  L.  T.  588  :  10 

W.  R.  605 714 

Spencer,  Re.  30  Ch.  D.  183  ;  .55  L.  J,  Ch.  80  :  84  W.  R.  62  277 

Spencer's  S.E.,  Re,   1903,  1  Ch.  75  ;  72  L.  J.  Ch.  59  ;  88  L.  T.  158  ;  51  W.  R. 

262  ..258,  312,  527,  910 


TABLE    OF    CASES.  IxXV 

PAGE 

Spencer  Cooper,  Be,  1908,  1  Ch.  130  :  77  L.  J.  Ch.  CA  :  !)S  L.T.  344  810,  817 

Spicer  r.  Dawson,  26  L.  J.  Ch.  704  ;  3  Jur.  (X.  S.)  1161  :  5  W.  R.  431    279 

r.  Martin,  14  App.  Cas.  12  ;  58  L.  J.  Ch.  309  ;  60  L.  T.  .o46  ;  37  W.  K. 

689;  .-)3J.  P.  516    22 

.Si)ike  V.  Harding,  7  Ch.  D.  871  :  47  L.  J.  Ch.  323  ;  38  L.  T.  285  ;  26  W.  R. 

420 59 

Spooner's  Trusts,  Be,  2  Sim.  (N.  S.)  129  ;  61  E.  R.  2S9  ;  21  L.  J.  Ch.  151 710 

Sprins^ett  r.  Jenin-s,  L.  K.  6  Ch.  333  ;    39  L.J.  Ch.  652  :    40  Uk  348  :  24  L.  T. 

643  ;  19  W.  R.  575 729 

Stacey  v.  Hill,  1901,  1  K.  B.  660  :  70  L.  J.  K.  B.  435  :  84  L.  T.  4I0  :  49  W.  R. 

390;  8  Manson,  169  40,  79 

.Stamford  (Earl  of).  Be,  1896,  1  Ch.  2S8  ;  65  L.  J.  Ch.  134  ;  73  L.  T.  559  ;  44 

W.  R.  24il  ;  12  Times  L.  R.  78 258 

,  Be,  22  Times  L.  R.  632 9.52 

Standen  r.  Chrismas,  10  Q.  B.  135  ;  16  L.  J.  Q.  B.  265  ;  11  Jur.  694   35 

Standings  Bowrina',  31   Ch.   D.  282  ;  55  L.  J.  Ch.  218;  54  L.  T.  191  :  34 

W.  R.  204 ':'.  237 

Stanford  r.  Roberts.  L.  R.  6  Ch.  307  ;  1 9  W.  R.  552   263 

Stanley,  Be,  1906,    1    Ch.   131  ;  75  L.  J,  Ch.   56  ;  93   L.  T.  661  :  54   W.  R. 

103 373,  844 

,  Be,  26  Times  L.  R.  365 738,  972 

r.  Towgood.  3  Bing.  X.  C.  4  ;  3  Scott,  313  ;  2  Hodses,  132  ;  6  L.  J. 

C.  P.  129   ; .". T 16 

Stansfield  v.  Portsmouth  Corpn.,  4  C.  B.  (N.  S.)  120  :  27  L.  J.   C.  P.   124  :  4 

Jur.  (N.  S.)  440  ;  6  W.  R.  296 46 

Staples  V.  Young,  1908,  1  Jr.  Rep.  135    172 

Stawell's  Trust,  Be,  1909,  1  Ch.  534  ;  2  Ch.  239  ;  78  L.  J.  Ch.  289,  677  :  100 

L.T.  360;  101  v7».  49  ;  53  Sol.  J.  268.  542 481 

Stead,  Be,  1900,  1  Ch.  237  ;  69  L.  J.  Ch.  49  ;  81  L.  T.  751  :  48  W.  R.  221 748 

Steers  r.  Rogers,  1893,  A.  C.  232  ;  62  L.  J.  Ch.  671  ;  1  R.  173  :  68  L.  T.  726  ; 

10  Rep.  Pat.  Cas.  245  1109,  1111,  1114 

Stephens,  Be,  1904.  1  Ch.  322  :  73  L.  J.  Ch.  3  :  91  L.  T.  167  ;  52  W.  R.  89  ...  734 

r.  Harris,  57  L.  T.  618  ;  57  L.  J.  Q.  B.  203  ;  6  Asp,  M.  C.  192  116 

r.  Olive,  2  Bro.  C.  C.  90  ;  29  E.  R.  52  694 

Stephenson,  Be,  20  Q.  B.  D.  540  ;  57  L.  J.  Q.  B.  451  ;  58  L.  T.  589  ;  36  W.  R. 

624  ;  5  Morrell,  44  1161 

Stevens,  Be,  1888,  W.  N.  110.  116  Iu84 

r.   King,  1904.  2  Ch.  30  ;  73  L.  J.  Ch.  535  ;  9o  L.  T.  665  ;  52  \V.  R. 

443 731 

i:  Trevor-Garrick,  1893,  2  Ch.  3o7  ;  (12  L.  J.  Ch.  660  ;  3  R.  468  ;  69 

L.  T.  11  :  41  ^V.  R.412 317,  340.  351,  366,  420 

Stiles,  In  h.,  1898,  P.  12  ;  67  L.  J.  P.  23  :  78   L.   T.  82  ;  46   W.  R.   144  ;  14 

Times  L.  R.  (U     661,  716,  7.58 

Stillman  r.  Wccdon,  16  Sim.  2()  :  60  E.  R.  782  ;  18  L.  J.  Ch.  46  ;  12  Jur.  992     710 
Stockport  Rasrged,  .<:c.  Schools.  Br,  1898.  2  Ch.  687  ;  68  L.  J.  Ch.  41  :  79  L.  T. 

507  ;  47  \V.  R.  166  ;  14  Times  L.  R.  589    977 

Stoddart  r.  Savile,  38  Sol.  J.  79  385 

Stogdon  r.  Lee,  1891,  1  Q.  B.  661  :  60  L.  J.  Q.  B.  66!)  ;  64  L.  T.  491  :  39  W.  R. 

467;  .55  J.  P.  533    277 

Stokes  V.  Prance,  1898,  1  Ch.  212  ;  (57  L.  J.  Ch.  69  ;  77  L.  T.  595  ;  46  W.  R. 

183 375,  845 

Stratheden  (Lord)  and  Campbell,  Be,  1894,  3  Ch.  265  ;  63  L.  J.  Ch.  872  :  8 

R.  511  ;  71  L.  T.  225  :  42  W.  R.  647  740 

«tray.  Ex  parte,  L.  R.  2  Ch.  374  ;  36  L.J.  Bk.  7  ;  16  L.  T.  250    1158 

Strelley  v.  Pearson,  15  Ch.  D.  113  ;  49  L.  J.  Ch.  406  :  43  L.  T.  155  ;  28  W.  R. 

752  12,  170 

Stroughill  r,  Anstev.  1  Ue  0.  .M.  .V:  G.  635  ;  12  E.  R.  7oo  :  22  !..  J.  Ch.  130  : 

16  Jur.  671  ...' 242 

Stuart,  Be,  1897,  2  Ch.  .583  ;  W>  L.  J.  Ch.  780  :  77  L.  T.  128  :  46  W.  R.  41  ...  254 
V.  Joy,  1904,  1  K.  B.  3()2  ;  73  L.  J.  K.  B.  97  :  90  L.  T.  78  :  20  Times 

L.  R.  109  33 

Sudeley  (Lord)  and  Baines  &  Co.,  Be,  1894,  1  Ch.  334  :  63  L.  J.  (  h.  I'.'l  :   8  R. 

79;  70L.  T.  549;  42  W.  R.  231  242 


Ixxvi  TABLE    OF    CASES. 

PAGE 

Sumner,  7.V,  Timi's  Ncwsp.,  2-tth  Dec,  I'JIO  ;  55  Sol.  J.  155 310 

;..  Biomilow,  3i  L.  J.  Q.  B.  130  ;  11  Jur.  (N.  S.)  481 46 

V.  Partridge,  2  Atk.  47  :  2f.  E.  R.  425 272 

.Surman  v.  Wharton,  1891,  1  Q.  B.  491  ;  60  L.  J.  Q.  B.  233  ;  64  L.  T.  8G6  ;  39 

W.  E.  416  ;  7  Times  L.  R.  196 282,  285 

Sutherland  (Dowager  Duchess)  r.  Sutherland  (Duke),   1893,  3  Ch.  169  ;  62 

L.  J.  Ch.  946  f  3  R.  650  ;  69  L.  T,  186  ;  42  W.  R.  12  ;  9  Times  L.  R.  530...  68 
Sutton,  Be,  1901,  2  Ch.  640  ;  70  L.  J.  Ch.  747  ;  85  L.T.  411  ;  66  J.  P.  39... 738,  972 

r.  Sutton,  22  Ch.  D.  511  ;  52  L.  J.  Ch.  333  ;  48  L.  T.  95  ;  31  W.  R.  369     750 

V.  Wilders,  L.  R.  12   Eq.    373  ;  41   L.  J.  Ch.   30  ;  25  L.  T.   292  ;  19 

W.  R.  1021   249 

Sutton's  Trusts,  Bo,  12  Ch.  D.  175  ;  48  L.  J.  Ch.  350  ;  27  W.  R.  529   261 

Sutton  Parish  to  Church,  26  Ch.  D.  173  ;    53  L.  J.  Ch.  559  :  50  L.  T.  387  ;  32 

W.  R.  485 973 

Swain.  Be,  1905,  1  Ch.  669  ;  74  L.  J.  Ch.  354  ;  92  L.  T.  715 739 

Swan,  /??,  2  H.  &  M.  34  ;  71  E.  R.  871  ;  4  N.  R.  53  ;  10  L.  T.  334  ;  12  W.  R. 

738 261 

Swansea  Bank  r.  Thomas.  4  Ex.  D.  94  ;    48  L.  J.  Ex.  344  ;    40  L.  T.  558  ;    27 

W.  R.  491  11 

Swansea  Corpn.  r.  Thomas,  10  Q.  B.  D.  48  ;  52  L.  .J.  Q.  P..  3-10  :  47  L.  T.  657  ; 

31W.  R.  506:  47  J.  P.  135   33 

Sweet  V.  Sweet,  1895,  1  Q.  B.  12  ;  64  L.  J.  Q.  B.  108  ;    15  R.  146  ;    71  L.  T. 

672  ;  43  W.  R.  303  ;  59  J.  P.  373    694,  696,  698 

Sweetapple  r.   Horlock,  11  Ch.  D.  745  ;    48  L.  J.  Ch.  660  :    41  L.  T.  272  ;    27 

VV.  R.  865 447 

Swinfen  r.  Bacon,  6  H.  &  N.  846  ;  30  L.  J.  Ex.  368  ;  7  Jur.  (N.  S.)  sy7  :  5 

L.  T.  83  ;  9W.  R.  740  41 

Sykes,  Be,  1909,  2  Ch.  241  ;  78  L.  J.  Ch.  609  ;  101  L.  T.  1  850 

^ r.  Sheard,  2  De  G.  J.  .<c  S.  6  :  46  E.  R.  276  :  33  Beav.  114  ;  55  E.  R. 

310  ;  3  N.  R.  144  ;  33  L.  J.  Ch.  181  ;  9  Jur.  (N.  S.)  1262  ;  9  L.  T.  430  ; 

12  W.  R.  117 239 


Tadman  v.  Henman,  1893,  2   Q.  B.   168  ;    5  R.  479  ;    57  J.  P.  664  ;    9  Times 

L.  R.  509    59 

Taite  r.  Swinstead,  26  Beav.  525  ;    53   E.  It.  1001  ;    5  Jur.  (N.    S.)  1019  :    7 

W.  R.  373  241 

Talbot  1!.  Ford,  13  Sim.  173  ;  60E.R.  m  170 

r.  Jevers,  L.  R.  20  Eq.  255  ;  44  L.  J.  Ch.  646  ;  23  W.  R.  741  735 

V.  Scarisbrick,  1908,  1  Ch.  812  ;  77  L.  J.  Ch.  436  ;  99  L.  T.  46     312 

Tapp  r.  London,  ^;c.  Docks  Co.,  74  L.  J.  Ch.  523  ;    92  L.  T.  829  ;    1905,  W.  N. 

85    373 

Taster  r.  Marriott,  Ambler,  668  :  27  E.  R.  433 265 

Tatham  v.  Drummond,  2  H.  &  M.  262  ;    71  E.  R.  464  ;    33  L.  J.  Ch.  438  ;    3 

N.  R.  706  :  10  Jur.  (N.  S.)  557  ;  10  L.  T.  233  ;    12  W.  R.  630  717 

Taverner,  Kr  parte,  1  Jur.  (N.  S.)  1194  ;  7  De  G.  M.  &  G.  627  ;  44  E.  R.  244  ; 

25  L.  J.  Ch.  45  ;  4  W.  R.  29 593 

Taws  r.   Knowles,  1891,  2  Q.  B.  564  ;  60  L.  J.  Q.  B.  641  ;  65  L.  T.  124  ;  39 

W.  R.  675  ;  56  J.  P.  68  791 

Taylor,  Be,  4  Ch.  D.  1.57  ;  46  L.  J.  Ch.  399  ;  36  L.  T.  169  ;  25  W.  R.  69    69» 

,  Be,  1901,  2  Ch.  134  ;  70  L.  J.  Ch.  535  ;  84  L.  T.  758  :  49  W.  R.  615...  731 

v.  Clark,  1  Hare,  161  ;  66  E.  R.  990  ;    11  L,  J.  Ch.  189  ;  6  Jur.  76 743 

V.  Coenen,  1  Ch.  D.  636  ;  34  L.  T.  18 320 

r.  Meads,  4  De  G.  J.  &  S.  597  ;    46   E.  R.   1050  ;    5  N.    R.  348  ;    34 

L.  J.  Ch.  203  ;  11  Jur.  (N.  S.)  166  ;  12  L.  T.  6  ;  13  W.  R.  394. ..275,  703 

r.  Parry,  1  Man.  <S:  Gr.  604  ;    1  Scott  (N.  R.)  576  ;    9  L.  J.  C.  P.  298  ; 

4  Jur.  967    172 

r.  Poncia,  25  Ch.  D.  646  ;  53  L.  J.  Ch.  409  ;  50  L.  T.  20  ;  32  W.  R.  335  2!t5 

r.  Sparrow,  4  Giff.  703  ;    66  E.  R.  889  ;    9  Jur.  (N.  S.)  1226  ;    9  L.  T. 

438 264 

r.  Tabrum,  (J  Sim.  281  :  58  E.  R,  599  ;  1  L.  J.  Ch.  189 239 

r.  Taylor,  3  De  G.  M.  i:  G.  190  ;  43  E.  R.  76  ;  22  L.  J.  Ch.  742  ;  17 

Jur.  583  ;  1  \V.  R,  398  746 


TABLE    OF   CASKS.  Ixxvii 

PAGE 

Taylor  r.  Taylor,  L.  R.  20  Eq.  155  ;  44  L.  J.  Ch.  718  ;  23  W.  R.  719 756 

/•. ,  3  Ch.  J).  145  ;  45  L.  J.  Ch.  848  ;  35  L.  T.  450  ;  25  W.  R. 

279  53,  634 

Taylor's  Trusts,  lif,   1905.  1  Oh.  734  ;  74  L.  J.  Ch.  419  ;  92  L.  T.  558  ;  53 

W.  R.  441 375,  845 

Tench  r.  Cheese,  G  Ue  G.  M.  &  G.  453  ;  43  E.  R.  1309  ;  3  Eq.  R.  971  ;  24 

L.  J.  Ch.  716  ;  1  Jur.  (N.  S.)  089  ;  3  W.  R.  582  830 

Terrell  v.  Murray,  17  Times  L.  R.  570  ;  45  Sol.  J.  579    19 

Tetley,  Be,  66  L.  J.  Q.  B.  Ill  ;  75  L.  T.  16(?  ;  3  Manson,  226  ;  1896,  W.  N.  86  ; 

affirmed,  3  Manson,  321 354 

Tewart  t:  Lawson,  L.  R.  IS  Eq.  490  ;  43  L.  J.  Ch.  672  ;  22  W.  R.  822 730 

Thatcher,  7.V,  20  Ch.  D.  52(1  ;  53  L.  J.  Ch.  1050  ;  32  VV.  R.  679 794 

Thellusson  r.  Woodfonl,  4  Ves.  227  ;  31  E.  R.  117  734 

Thomas,  /^,  1891,  3  Ch.  482  ;  60  L.  J.  Ch.  781  ;  65  L.  T.  142  ;  40  W.  R.  75...     817 

.  Be,  1900,  1  Ch.  319  :  69  L.  .J.  Ch.  198  ;  48  W.  R.  409 377,  846 

r.  Cook,  2  B.  &  Aid.  119  ;  106  E.  R.  310  ;  2  Stark.  408  38 

i:  Jones,  1  De  G.  J.  ic  S.  63  ;    46  E.  R.  25  :    32  L.  J.  Ch.  139  ;    9  Jur. 

(N.  S.)  161  ;  7  L.  T.  610 ;  11  AV^  R.  242 710 

f.  Lulhani,  1895,  2  Q.  B.  400  :  64  L.  J.  Q.  B.  720  ;  14  R.  692  ;  73  L.T. 

140  ;  43  W.  R.  689  ;  59  J.  P.  709 29 

v.  Wilberforce,  31  Beav.  299  ;  54  E.  R.  11.53 732 

Thompson,  Be,  55  L.  T.  85  ;  1886,  W.  N.  130  727 

,  Be,  1905,  1  Ch.  229  ;  74  L.  J.  Ch.  133  :  91   L.  T.  835  ;  21  Times 

L.  R.  86     2.59,  389 

V.  Simpson,  1  Dr.  &  War.  459  443 

Thorne  i:  Heard,  1895,  A.  C.  495  ;  64  L.  J.  Ch.  G.-)2  ;  73  L.  T.   291  ;  44  W.  R. 

155  ;   11  Times  L.  R.  466 253 

Thornley  r.  Thornley,  1893,  2  Ch.  229  :  62  L.  J.  Ch.  370  :  3  R.  311  ;  OS  L.  T. 

199  ;  41  W.  R.  541  ;  9  Times  L.  R.  254  282 

Thorpe  v.  Bestwick,  6  Q.  B.  D.  311  ;  50  L.  J.   Q.   B.  320  ;  44  L.  T.  ISO  :  29 

W.  R.  631  ;  45J.  P.  440    704 

Thrustout  d.  Levick  v.  Coppin,  2  Wm.  Bl.  801  ;  96  E.  R.   471  :  3  Wils.  K.  B. 

277  ;  95  E.  R.  10.54 284 

Tieleus  r.  Hooper,  5  Ex.  Cas.  830  ;  20  L.  J.  Ex.  78 1134 

Timmis,  Be,  1902,  1  Ch.  176  ;  71  L.  J.  Ch.  118  :  85  L.  T.  672  :  50  W.  R.  1(54...     253 

Tippett,  Be,  37  Ch.  D.  444  ;  58  L.  T.  754  ;  36  W.  R.  .597  277.359 

Todil,  Kc  parte,  19  Q.  B.  D.  186  ;  56  L.  J.  Q.  B.  431  ;  57  L.  T.  835  ;  35  W.  R. 

676  ;  4  Morrell,  209    323 

Tod-Heatly  v.  Benham,  40  Ch.  D.  80  ;  5S  L.  J.  Ch.    83  ;  60  L.  T.   241  ;  37 

\V.  R.  3S;  5  Times  L.  R.  9    21 

Tolhurst  V.  Associated,  &c.  Manufrs.,  1903,  A.  C.  414  :  72  L.  J.  K.  B.  834  ;  89 

L.  T.  196  ;  52  W.  R.  143  ;  19  Times  L.  R.  677 4 

Tolson  V.  Sheard,  5  Ch.  D.  19  ;  46  L.  J.  Ch.  S15  ;  36  L.  T.  756  :  25  W.  R.  667...  243 
Torrens  v.  Walker,  1906,  2  Ch.  166  ;  75  L.J.  Ch.  645  ;  95  L.  T.  409  ;  54  W.  R. 

584 16 

Torry  Hill  Estate.  Be,  1909,  1  Ch.  468  ;  78  L.  J.  Ch.  373  :  100  L.  T.  433  314 

Townley  r.  Bedwell,  14  Ves.  591  ;  33  E.  R.  648 81 

Townsend,  Be,  1895. 1  Ch.  716  ;  64  L.  J.  Ch.  334  ;  13  R.  328  ;  72  L.  T.  321  : 

43  W.  R.  392 715 

Traders'  North  Staffordshire,  &c.  Co.,  Be,  L.  R.  19  Eq.  60  ;  44  L.  J.  Ch.  172  ; 

31  L.T.  716;  23  W.  R.  205  7 

Trafford  c.  Boehm,  3  Atk.  440;  26  E.  R.  1054  252 

'l'rap]ies  ;•.  Meredith,   L.  R.  7  Ch.  248  :  41    L.  J.  Ch.  237  :  26   L.   T.  5  ;  20 

W.  R.  130 819 

Travis,  Be,  1900,  2  Ch.  541  ;  69  L.  J.  Ch.  663  :  S3  L.  T.  241  ;  49  W.  R.  38  ...  735 
Trego  c.  Hunt,  1896,  A.  C.  7  ;  65  L.  J.  Ch.  1  :  73  L.  T.  514  ;  44  W.  R.  225  ; 

12  Times  L.  R.  180 1031,  1049 

Treloar  v.  Bli^e,  L.  R.  9  Ex.  151  ;  43  L.  J.  E.x.  95  :  22  W.  R.  843  23 

Tremavne  r.  Rashleigh,  1908,  1  Ch.  681  ;  77  L.  J.  Ch.  292.  365  ;  98  L.T.  615...  3(i7 
Trenchard,  Be,  1905,  1  Ch.  82  ;  74  L.  J.  Ch.  135  ;  92  L.  T.  265  ;  53  W.  R.235  816 
Trent  v.  Hunt,  9  Ex.  Rep.  14  ;  22  L.  J.  Ex.  318  ;  17  Jur.  8!)9  :  1  W.  R.  4S1...         5 

Trethewy  v.  Helvar.  4  Ch.  D.  53  ;  46  L.  J.  Ch.  125 727 

Trevanion,  L'e.  VMO.  2  Cli.  .")38  ;  54  Sol.  .1.  719    737 


XXVlll  TABLE    OF    CASES. 

PAGE 

TroUope  v.  Linton,  1  Sim.  &  St.  477  ;  57  E.  R.  189  :  2  L.  J.  (0.  S.)  Ch.  3 443 

Trotter,  Be,  ISHD,  1  Ch.  7G4 ;  GS  L.  J.  Ch.  303  ;  80  L.  T.  (!47  :  47  W.  R.  477  ; 

L5  Times  L.  R.  287 705 

Tronp  r.  In.  Rev.  Conimrs..  7  Times  Ij.  R.  610 1082 

Tucker,  Be,  1894,  1  Ch.  724  ;  <;3  L.  J.  Ch.  223  ;  8  R.  113  ;  70   L.  T.  127  ;  42 

W.  R.  226  :  affiimed,  1894,  3  Ch.  429  ;  ()3  L.  J.  Ch.  737  ;  71  L.  T.  453  ...     839 
Tullett  V.  Armstrong.  4  Myl.  &  Cr.  377  ;  41  E.  R.  147  ;  9  L.J.  Ch.41  ;  4Jur.  34     279 

Turcan,  lir,  40  Ch.  D.  5  ;  58  L.  J.  Ch.  101  ;  59  L.  T.  712  ;  37  W.  R.  70 368 

Turnbull,  lie,  190(1,  1  Ch.  180  ;  69  L.  J.  Ch.  187  ;  81  L.T.  439  ;  48  W.  R.  136  ; 

16  Times  L.  R.  46  284,  287 

.,  lie,  1905,  1  Ch.  726  ;  74  L.  J.  Ch.  438  ;  53  W.  R.  440 470,  812 

Turner,  Be,  1897,  1  Ch.  536  ;  66  L.  J.  Ch.  282  ;  76  L.  T.  116  ;  45  W.  R.  495  ; 

13  Times  L.R.  249  254 

,-.  Walsh,  1909,  2  K.  «.  4S4  ;  78  L.  J.  K.  B.  753  ;  100  L.  T.  832  ;  25 

Times  L.  R.  605  34,  39,  .57,  67 

r.  Wright,  2  De  G.  F.  &  J.  234  ;  45   E.  R.    612  ;  29  L.  J.   Ch.  598  ;  6 

Jur.  (N.  S.)  809  ;  8  W.  R.  675  302 

Turner's  S.  E.,  lie,  28  Ch.  D.  205  ;  54  L.  J.  Ch.  690  ;  52  L.  T.  70  ;  33  W.  R. 

265 443 

Turney,  Be,  1899,  2  Ch.  739  ;  69  L.  J.  Ch.  1  :  81  L.  T.  548  ;  48  W.  R.  96 720 

Tuthil'l,  Be,  1907,  1  Ir.  Rep.  305  310 

Twigg's  Estate,  Be,  1892,  1   Ch.  579  ;  61  L.  J.  Ch.  444  ;  {)ii  L.  T.  604  ;  40 

W.  R.  297  753 

Tyler,  Be,  1891,  3  Ch.  252  ;  60  L.  J.  Ch.  686  ;  65  L.  T.  367  ;  40  W.  R.  7 740,  804 

Tyssen,  Be,  1894,  1  Ch.  56  ;  63  L.  J.  Ch.  114  ;  8  R.  22  ;  69  L.  T.  689  ;  42 

W.  R.  172 444 


Urch  r.  Walker,  3  Myl.  &  Cr.  702  ;  40  E.  R.  1097  ;  7  L.  J.  Ch.  292  ;  2  Jur. 

487 255 

Usborne,  In  h.,  25  Times  L.  R.  519 704 


Vachell,  Bi',  unreported,  1908,  Y.  No.  2.59 311 

Van  Gekler,  &c.  Co.  r.  Sovverby  Bridge,  &c.  Socy.,  44  Ch.  D.  374  ;  59  L.  J.  Ch. 

583  ;  63  L.  T.  132  ;  38  W.  R.  625  ;  6  Times  L.  R.  338  ;  7  Rep.   Pat.  Cas. 

208 1113 

Van  Grutten  r.  Foxwell,  1897,  A.  C.  658  ;  66  L.  J.  Q.  B.  745  ;  77  L.  T.  170; 

46  W.  R.  426  ;  S.  C,  12  Times  L.  R.  307     714 

r.  Trevenen,  1902,  2  K.  B.  82  ;  71  L.  J.  K.  B.  544  ;  87  L.  T.  344  ; 

50  W.  R.  516 134 

Van  Hagan,  Be,  16  Ch.  JX  18  ;  50  L.  J.  Ch.  1  ;  44  L.  T.  161  ;  29  W.  R.  84  ...     711 

Van  Straubenzee,  Be,  1901,  2  Ch.  779  ;  70  L.  J.  Ch.  825  ;  85  L.  T.  541 247,369 

Yardon,  Be,  31  Ch.  1).  275  ;  55  L.  J.  Ch.  2.59  ;  53  L.  T.  895  ;  34  W.  R.  185. ..340,  367 

Yarley  r.  Coppard,  L.  R.  7  C.  P.  505  ;  26  L.  T.  882  ;  20  W.  R.  975    23 

Yarlo  r.  Faden,  1  De  G.  F.  &  J.  211  ;  45  E.  R.  339  ;  29  L.  J.  Ch.  230  ;  6  Jur. 

(N.  S.)257;  1  L.  T.  176    736 

Yaughan,  i?<?,  14  Q.  R.  D.25  ;  33  W.  R.  151  ;  1  Morrell.  258 1158 

,  Be,  33  Ch.  D.  187  ;  55  L.  T.  547  ;  35  W.  R.  104  ;  51  J.  P.  70  ...738,  740, 

804,  970 

r.  Buck,  1  Ph.  75  ;  6  Jur.  23  ;  41  E.  R.  5.59 742 

Yenn  and  Furze,  Be,  1894,  2  Ch.  101  ;  63  L.  J.  Ch.  303  ;  8  R.  220;  70  L.  T. 

312  ;  42  W.  R.  440  749 

Yernon  v.  Smith,  5  B.  &  Aid.  1  ;  106  E.  R.  1094 20 

Yerrell,  Be,  19(i3.  1  Ch.  65  ;  72  L.  J.  Ch.  44  ;  87  L.  T.  521  ;  51  W.  R.  73 749 

Yickerstaff,  Be,  1906,  1  Ch.  762  ;  75  L.  J.  Ch.  419  ;  94  L.  T.  463  ;  54  W.  R.  414     758 
Yickery  r.  Evans,  33  Beav.  376  ;  55  E.  R.  413  ;  33  L.  J.  Ch.  261 ;  3  N.  R. 

286  ;  10  Jur.  (N.  S.)  30  ;  9  L.  T.  822  ;  12  W.  R.  236  375,  845 

Yiditz  V.  O'Hagan,  1900,  2  Ch.  87  ;  69  L.  J.  Cli.  .507  ;  82  L.  T.  480  ;  48  W.  R. 

516 317,367 

Yillarv.  Gill)ey,  1907,  A.  C.  139;  76  L.  J.  Ch.  339  ;  96   L.  T.  511  ;  23  Times 

L.  R.  392   922 


TABLE    OF    CASES.  Ixxix 

PAGE 

Vine  r.  Kaleigh,  1891,  2  Ch.  13  ;  60  L.  J.  Ch.  675  ;  varying,  63  L.  T.  573 73(; 

Viner  ?•.  Francis,  2  Cox,  190  ;  30  E.  E.  88  :  2  Bro.  C.  C.  fl.lS  ;  29  E.  R.  365  ...  721 
Vinnicombe  r.  Butler,  3  Sw.  &  Tr.  580  ;  3i  L.  J.  V.  18  :  K)  Jiir.  (N.  S.)  1109  ; 

13  W.  K.  392 704 

Viola,  Be,  1909,  1  Ch.  211  :  78  L.  J.  Ch.  128  ;  100  L.  T.  33  ;t3 

Vivian  r.  Mills,  1  Beav.  315  ;  48  E.  R.  961  ;  8  L.  J.  Cli.  239 719 

Vize  r.  Stoney,  1  Dr.  &  War.  337  ;  4  Jr.  Eq.  Rep.  64  720 

Von  Brockdorff  r.  Malcolm,  30  Ch.   D.  172  ;  55  L.  J.  Cii.  121  ;  53  L.  T.  263  ; 

33  W.  R.  934     S[3 


WADMAN  v.  Calcraft,  10  Ves.  67  ;  32  E.  R.  768    29 

WaQ;staff,  I!e,  1908,  1  Ch.  162  ;  77  L.  J.  Ch.  19  :  9S  L.  T.  119  :  24  Times  L.  R. 

136    818 

.  llr,  1909,  2  Ch.  201  ;  78  L.  J.  Ch.  513  ;  lOd  L.  T.  '.>"> 72,  245,  310 

r.  Wat^^stafiF,  L.  R.  8  E<i.  229  ;  38  L.  J.  Ch.  52S  709 

Waidani?,  Up,  1908,  1  Ch.  123  ;  77  L.  J.  Ch.  12  :  97  L.  T.  7(i7  938 

Wainewrisht  v.  Ewell,  1  Madd.  627  ;  56  E.  R.  231    600 

Wainwright  r.  Miller,   1897,  2  Ch.  255  ;  6(5  L.  J.  Ch.    616  ;  76  L.  T.  718  ;  45 

W.  R.  652 ■M\2,  444,  447 

"VVaite  c.  Jennini^s,  1906,  2  K.  B.  11  ;  75  L.  J.  K.  B.  542  ;  95  L.  T.  1  ;  54  W.  R. 

211;  22  Times  L.  R.  510    25 

Walker,  lie,  1908,  1  Ch.  560  ;  77  L.  .1.  Ch.  370;  98  L.  T.  524  705 

,  L'e,  1908,  2  Ch.  705  ;  77  L.  J.  Ch.  755  ;  99  L.  T.  469  499,  502,  931,  933, 

937,  939,  964 

■ and  Oakshott,  lie,  1901,  2  Ch.  383  ;  70  L.  J.  Cli.  C,r,C, :  84  L.  T.  809  ;  50 

W.  R.  41  ;  S.  C,  1902,  W.  N.  147  :  37  L.  J.  X.  C.  3SS  240 

r.  Main,  1  Jac.  ct  W.  1  ;  37  E.  R.  275  730,  731 

r.  Richardson,  2  M.  &  W.  882  ;  M.  .V  U.  251  ;  6  L.  J.  Ex.  229     3S 

Wallace  r.  Cook,  5  Esp.  117  1174 

■VVallis  r.  Han<ls.  1893,  2  Ch.  75  ;  62  L.  J.  Ch.  586  ;  3  R.  351  ;  GS  L.  T.  42.S  : 

41  W.  U.  471  ;  9  Times  L.  R.  28S    27,  38 

Walpole,  lie.  1903,  1  Ch.  928  :  72  L.  J.  Ch.  522  :  88  L.  T.  419  ;  51  W.  R.  587...     447 

r.  Walpole,  1901,  P.  196;  70  L.  J.  P.  49  ;  84  L.  T.  727    359 

Walrond  r.  Walrond.  Johns.  18  ;  70  E.  R.  322  ;  28  L.  J.  Ch.  97  ;  4  Jur.  (N.  S.) 

1099;   7W.    H.  33    694 

Walsh  r.  Lonsdale,  21  Ch.  I).  9  ;  52  L.J.  Cli.  2  ;  46  L.  T.  858  ;  31  W.  E.  109...         3 

r.  Whitcomb,  2  Esp.  565 1174 

Walter  r.  Maunde,  19  Ves.  424  ;  34  E.  R.  574   243 

Want  V.  Stallibrass,  L.  R.  8  Ex.  175  :  42  L.  J.  Ex.  KiS  ;  29  L.  T.  293  ;  21 

W.  R.  685 239 

Ware,  lie,  45  Ch.  D.  269  ;  59  L.  J.  Ch.  717  ;  63  L.  T.  52  ;  38  W.  1!.  767 727 

Warin?,  i^%  21  L.  J.  Ch.  784  ;  16  Jur.  652    260 

.7/^1907,  1  Ch.  166  ;  76  L.  J.  Ch.  49  ;  95  L.  T.  859 741 

Warriner,  lie,  1903,  2  Ch.  367  :  72  I;.  J.  Ch.  701  ;  88  L.  T.  766  ;  67  J.  P.  351  ; 

1  L.  G.  R.765  14 

Wasteneys  r.  Wastcneys,  1900,  A.  C.  446  ;  69  L.  J.  P.  C.  83    696 

Wastneys  r.  Chappull,  3  Bro.  P.  C.  50;   1  E.  R.  1170 5!)(; 

Waterhouse,  iiV,  98  L.  T.  30  ;  77  L.  J.  Ch.  30  711 

Wat  kin,  i?^,  55  Sol.  J.  63;  1911,  1  Ch.  1  806 

Watkins  r.  Cheek,  2  Sim.  &  St.  199  ;  57  E.  R.  321  721 

Watson  V.  Hayes,  5  Myl.  &  Cr.  125  ;  41  E.  R.  319 ;  9  L.  J.  Ch.  49  ;  4  Jur.  186     720 

V.  King,  4  Camp.  272  ;  1  Stark.  121 1174 

Watts  r.  Ball,  1  P.  Wms.  108  ;  24  E.  R.  315  272 

V.  Driscoll,  1901,  1  Ch.  294  ;  70  L.  J.  Ch.  157  ;  84  L.  T.  97  ;  49  *W.  E. 

l^C 1029 

Wanton  v.  Coppard,  1899,  1  Ch.  92  ;  68  L.  J.  Ch.  8  ;  79  L.  T.  467  ;  47  W    R 

72   :       21 

Weatherall  r.  Thoruburgh,  8  Ch.  D.  261  ;  47  L.  J.  Cii.  658  ;  39  L.  T.  9  ;  26 

AV.  E.  593 73.:; 

Webb,  lie,  1894,  1  Ch.  73  ;  63  L.  J.  Ch.  145  ;  70  L.  T.  318  388 

r.  Byng,  1  K.  &  J.  580  ;  69  E.  E.  591  :  1  Jur.  (N.  S.)  696  708 

V.  Jonas,  39  Ch.  U.  660  ;  57  I;.  J.  Ch.  671  ;  58  L.  T.  882  :  36  W.  R.  66()...375,  845 


IXXX  TABLE    OF    CASES. 

PAGE 

Wedmore,  i.V.  VJ07,  2  Ch.  277  ;  70  L.  J.  t'li.  486  ;  1»7  L.  T.  26  :  23  Times  L.  il. 

54      716 

Weedino-  v.  AVecdinu.  1  Johns.  &  H.  424  ;  70  E.  R.  812  ;  30  L.  J.  Ch.  680  ;  4 

L.  T.  616;  <JW.  R.  131  81 

Weekes'  Settlement,  l^r,   18'J7,  1  Ch.  28'J  ;  66  L.  J.  Ch.  17'J  ;  76  L.  T.  112; 

4.5  W.  R.  265     724 

Weeton  c.  Woodcock,  7  M.  .V  W.  14  ;  10  L.  J.  Ex.  183  45 

Weld-Blundell  r.  Wolseley,  1903,  2  Ch.  664  ;  73  L.  J.  Ch.  45  ;  8t)  L.  T.  51) ; 

51  W.  R.  635    301 

AVeiluf  r.  Ker,  L.  R.  1  H.  L.  (Sc.)  11  ;  15  L.  T.  1)7  447 

Wells  He,  42  Ch.  D.  640  ;  58  L.  J.  Ch.  835  ;  61  L.  T.  588  ;  88  W.  R.  229 708 

Went'worth  r.  Wentworth,  1900,  A.  C.  163  ;  69  L.  J.  P.  C.  13  ;  81  L.  T.  682  ; 

16  Times  L.  R.  81     743 

Werderman  r.  Societe.  k.c.  d'Electricite,  19  Ch.  D.  246  ;  45   L.  T.  514  ;  30 

W.  R.  33    1111 

Werth  r.  London  and  Westminster  Loan  Co.,  5  Times  L.  R.  521  5 

Wesleyan  Chapel,  lie,  1909,  1  Ch.  454  ;  78  L.  J.  Ch.  414    !)76,  982 

West   Be,  1900,  1  Ch.  84  ;  69  L.  J.  Ch.  71  ;  81  L.  T.  720  ;  48  W.  R.  138  748 

r.  Ray,  Kav,  385  ;  69  E.  R.   163  ;  2  Eq.  R.  431  ;  23  L.  J.  Ch.  447  ;  2 

W.R.319  703 

r.  West,  4  Gifif.  198  ;  66  E.  R.  677  ;  1  N.  R.  258  ;  32  L.  J.  Ch.  240  ;  9 

Jur.  (N.  S.)  400  :  7  L.  T.  779 720 

r.  WiUiams,  1899,  1  Ch.  132  :  68  L.J.  Ch.  127  ;  79  L.T.  575  ;  47  W.  R.  308. ..352 

West  of  England,  &c.  Bank  r.  Murch,  23  Ch.  D.  138  ;  52  L.  J.  Ch.  784  ;  48 

L.T.  417;  31W.  R.  467    257 

West  Ham  Central  Charity  Board  c.  East  London  Waterworks  Co.,  19U0.  1  Ch. 

624  ;  69  L.  J.  Ch.  257  ;  82  L.  T.  85  ;  48  W.  R.  284 15 

West  Leigh  Coll.  Co.  v.  Tunuicliffe,  &c.  Ltd.,  1908,  A.  C.  27  ;  77  L.  J.  Ch.  102  : 

98  L.  T.  4  ;  24  Times  L.  R.  146 166 

Weston,  lie,  1900,  2  Ch.  164  ;  69  L.  J.  Ch.  555  ;  82  L.  T.  591  ;  48  W.  R.  467...     695 

,  lie,  1906.  2  Ch.  620  ;  76  L.  J.  Ch.  54  ;  95  L.  T.  581 712 

r.  Collins,  34  L.  J.  Ch.  353  ;  11  Jiir.  (X.  S.)  190  ;  5  N.  R.  345  ;  12 

L.  T.  4  ;   13W.  R.  510    80 

Westwick  r.  Theodor,  L.  R.  10  Q.  B.  224  ;  44  L.  J.  Q.  B.  110  ;  32  L.  T.  69(;  : 

23  W.R.  620 1191 

Whaley,  lie,  1908,  1  Ch.  615  ;  77  L.  J.  Ch.  367  ;  98  L.  T.  556 44 

Whallevr.  Ramage,  K)  W.  R.  315   173 

Wharton,  Be,  102^ L.  T.  531  367 

r.  Barker.  4  K.  &  J.  483  :  70  E.  R.  2(i2  ;  4  Jur.  (X.  S.)  553  :  6  W.  R. 

534   ■ 726 

r.  Masterman,  1895,  A.   C.  186  ;  64   L.  J.  Ch.  369  ;   11  R.  169  ;  72 

L.T.  431:  43W.  R.  449    737 

Wheate  v.  Hall,  17  Ves.  80  :  34  E.  R.  31 241 

"Wheeler  and  De  Rochow,  lie,  1896, 1  Ch.  315  ;  Go  L.J.  Ch.219  ;  73  L.  T.  661  ; 

44  W.  R.  270 623,627 

f.  Humphreys.  1898,   A.  C.   506  :  67  L.  J.  Ch.   499;    78  L.  T.    799  ; 

47  W.  R.  17 835 

Whistler,  Me,  35  Ch.  D.  561  ;  56  L.  J.  Ch.  827  :  57  L.  T.  77  ;  35  W.   R.   662  ; 

51  J.  P.  820  749 

Whitby  r.  Mitchell,  44  Ch.  D.  85  ;  59  L.  J.  Ch.  485  :  62  L.  T.  771  ;  38  W.  R. 

337 731 

AVhite. i?,!',  1893,  2  Ch.  41  ;  62  L.  J.  Ch.  342  :  2  R.  38()  ;  GS   L.  T.  187  ;  41 

W.  R.  683  ;  9  Times  L.  R.  261  741 

,Ee,  1898,  2  Ch.  217  ;  67  L.  J.  Ch.  502  ;  78  L.  T.  770  ;  46  W.  R.  676  : 

14  Times  L.  R.  503  768 

,Re,  101  L.  T.  780  718 

r.  Chitty,  L.  R.  1  Eq.  372  ;  35  L.  J.  Ch.  343  ;  12  Jur.  (N.  S.)  181  ;  13 

L.  T.  750;  14  W.  R.  366 819 

,-.  City  of  London  Brewery  Co.,  42  Ch.  D.  237  ;  58  L.  J.  Ch.  855  ;  61 

L.  T.  741  ;  38  AV.  R.  82  ;  5  Times  L.  R.  553    1()3 

/■.  Harrow,  86  L.  T.  4  ;  50  AV.  R.  259  ;  18  Times  L.  R.  228  ;  46  Sol.  J. 

196    76 

r.  St.  Barbe,  1  Vcs.  .V:  B.  399  ;  35  E.  R.  155    443 


TABLE    OF    OASES.  Ixxxi 

PAGE 

White  r.  Summers,  1908,  2  Ch.  256  ;  77  L.  J.    Ch.  50G  ;  98  L.   T.    845  :  24 

Times  L.  R.  552  723,  924 

Whitefoid,  7tV,  190H,  1  Ch.  8S9  ;  72  L.  J.  Ch.  540  ;  51  W.  R.  491     880 

Whitehouse,  !}<•,  87  Ch.  D.  (188  ;  57  L.  J.  Ch.  161  ;  57  L.  T.  761  ;  86  W.  R.  181  1161 
Whiteley.  lie,  1910,  1  Ch.  600  ;  79  L.  J.  Ch.  405  ;  102   L.  T.  318  ;  2(i  Times 

L.  R.  809  :  54  Sol.  J.  406    801,  975,  1005 

V.  Edwards,  1896,  2  Q.  I!.  48  ;  65  L.J.  Q.  B.  457  :  74  L.  T.  720  ;  44 

W.  R.  580  ;  12  Times  L.  R.  429    278,  283 

Whittield  r.  Prickett,  2  Keen,  608  ;  48  E.  K.  762  :  7  L..J.  Ch.  187  :  2  Jur.  344  820 

AVhitham  r.  Kershaw.  16  Q.  B.  D.  613  ;  54  L.  T.  124  ;  34  AV.  R.  340  17 

Whiting,  Re,  1905,  1  Ch.  96  ;  74  L.  J.  Ch.  207  ;  91  L.  T.  821  ;  53  W.  R.  293  ; 

21  Times  L.  R.  88    721 

i:  Tm-ner,  89  L.  T.  71    704 

Whitmore,  lie,  1902,  2  Ch.  66  ;  71  L.  J.  Ch.  673  ;  87  L.  T.  210    822 

Whitmore-Searle  r.  Whitmore-Searle,  1907,  2  Ch.  332  ;  7(i  L.  J.  Ch.  57(;  ;  97 

L.  T.  160    592 

Whitton  T.  Whitton,  1901,  P.  848  ;  71  L.  J.  P.  10  ;  85  L.  T.  640 288,  302 

Whitwood  Cliemical  Co.  v.  Hardman,  1891,  2  Ch.  416  ;  60  L.  J.  Ch.  428  ;  64 

L.  T.  716  ;  89  W.  R.  483  ;  7  Times  L.  R.325 1050 

Wickendeu  r.  Webster,  6  El.  &  Bl.  387  ;  25  L.  J.  Q.   B.  264  ;  2  Jur.  (X.  S.) 

590  ;  4  W.  R.  562 21 

Wickham  r.  Hawker.  7  M.  &  W.  63  ;  10  L.  J.  Ex.  153    209 

Wigg  r.  Wisjg,  1  Atk.  882  :  26  E.  R.  244    721 

Wiggins  r.  Hudson,  80  L.  T.  296 896 

Wigglesworth  r.  Dallison,  1   Doug.  201;  1    Smitli,  L.   C.  (11th  ed.)  545;  99 

E.  R.  182  t 49 

Wilday  v.  Barnett,  L.  R.  0  Eq.  198  ;  16  W.  R.  961  710 

Wilder  i:  Pigott,  22  Ch.  D.  268  ;  52  L.  J.  Ch.  141  ;  48  L.  T.  112  ;  31  W.  R.  377  317 
Wiles  r.  Gresham,  2  Drew.  258  ;  61  E.  R.  718  ;  2  Eq.   R.   560  ;  28  L.  J.   Ch. 

667  ;  2  W.  R.  355.     See  5  De  G.  M.  &  G.  770  ;  43  E.  R.  1069  ;  3  Eq.  R. 

116  ;  24  L.  J.  Ch.  264  ;  8  W.  R.  87 251 

Wilford  V.  Yorkshire  (West  Riding)  County  Council,  1908,  1  K.  B.  685  ;   77 

L.  J.  K.   B.   486  ;  98    L.  T.  670 ;    72   J.  P.    107 :    6  L.  G.    R.  244  ;  24 

Times  L,  R.  286    225 

Wilkes  r.  Steward,  G.  Good.  6  ;  35  E.  R.  457   374 

Wilkinson,  Re,  L.  R.  4  Ch."  587  ;  17  W.  R.  839 710 

,  Re,  1902,  1  Ch.  841  ;  71  L.  J.  Ch.  6i;8,  n.  ;  87  L.  T.  40 739 

,  Re,  1910,  2  Ch.  216  ;  79  L.  J.  Ch.  600  ;  102  L.  T.  854  ;  54  Sol.  J.  568  710 

r.  Schneider.  L.  R.  9  Eq.  428  ;  89  L.  J.  Ch.  410    711 

Willesford  r.  Watson,  L.  R.  8  Ch.  473  ;  42  L.  J.  Ch.  447  ;  28  L.  T.  428  ;  21 

W.  R.  350 171 

Williams,  Re,  54  L.  T.  831 724 

■ ,  Re,  42  Ch.  D.  98  ;  58  L.  J.  Ch.  451  ;  01  L.  T.  58    712 

.  Re,  1897,2  Ch.  12  ;  06  L.  J.  Ch.  485  ;  76  L.  T.OoO  ;  45  W.R.  519  ...  747 

-,  R<;  1907,  1  Ch.  180  ;  70  L.  J.  Ch.41  ;  95  L.  T.  759  720,  794,  830 

,  Re.  20  Times  L.  R.  604  ;  103  L.  T.  390    890 

V.  Earle,  L.  R.  3  Q.  B.  739  ;  37  L.  J.  Q.  B.  281  ;  19  L.  T.  238  ;  16 

W.  R.  1041  2ij 

r.  Gabriel,  1906,  1  K.  B.  155  ;  75  L.  J.  K.  B.  149  ;  94  L.  T.  17  ;  54 

AV..  R.  379  ;  22  Times  L.  R.  217 27,  28 

V.  Mercier,  10  App.  Cas.  1  ;  54  L.  J.  Q.  B,  148  :  52  L.  T.  662  ;  88 

W.R.  373;  49  J.  P.  484  365 

r.  Williams,  15  Ves.  419  ;  33  E.  R.  812 302 

V. ,  1900,  1  Ch.  152  ;  09  L.  J.  Ch.  77  ;  81  L.  T.  804  ;  48 

W.  R.  245 752 

Willis,  Re,  1902,  1  Ch.  15  ;  71  L.  J.  Ch.  73  ;  85  L.  T.  430  ;  50  W.  R.  70 746 

V.  Barron,  1902,  A.  C.  271  ;  71  L.  J.  Ch.  609  ;  86  L.  T.  805  ;  18  Times 

L.  R.  602 325 

V.  Hiscox,  4  Myl.  &  Cr.  197  ;  41  E.  R.  78  ;  4  Jur.  738    203 

Willmott  r.  London  Road  Car  Co.,  1910,  2  Ch.  525  ;  80  L.  J.  Ch.  1  ;  103  L.  T. 

447  ;  54  Sol.  J.  873  ;  27  Times  L.  R.  4  23 

Willock  r.  Noble,  L.  R.  7  H.  L.  580  ;  44  L.  J.  Ch.  845  ;  32   L.  T.  419  ;  23 

W.  R.  809  702 

r. — VOL.  II  / 


Ixxxii  TABLE    OF    CASES. 

PASE. 

WillouErhby  r.  Middleton.  2  J.  &  H.  344  ;  70  E.  R.  1089  ;  31  L.  J.  Ch.  G83  ; 

8  .iur."(X.  S.)  lo:>5  ;  6  L.  T.  SU  ;  10  W.  11.  4(50    340 

Wilmer,  Ee,  1910,  2  Ch.   Ill  :  79  L.  J.  Ch.  ()17;  102  L.  T.  723  ;  54  Sol.  J. 

563 594 

Wilson,  Be,  62  L.  J.  Q.  B.  628  ;  10  Morrell,  219  11 

,  2ip,  1907,  1  Ch.  394  ;  76  L.  J.  Ch.  210  ;  96  L.  T.  453  742,  814 

.  Be,  1908,  1  Ch.  839  :  77  L.  J.  Ch.  564  ;  98  L.  T.  828  83(h 

V.  Colc8,  28  Beav.  215  ;  54  E.  R.  348  ;  6  Jur.  1003  ;  8  W.  R.  383  746 

■ r.  Fnich  Hatton,  2  Ex.  D.  336  ;  46  L.  J.  Ex.  489  ;  36  L.  T.  473  ;  25 

W.  R.  537  ;  28  Sol.  J.  529 18 

v.  Greenwood,  1  Swanst.  471  ;  36  E.  R.  469  ;  1  Wils.  Ch.   223  ;  37 

E.  R.  97    354 

—    c.  Twamley,  1904,  2  K.  B.  99  ;  73  L.  J.  K.  B.  703  ;   90  L.  T.  751  ;  52 

W.  R.  529  ;  20  Times  L.  R.  440  99 

V.  Union  Oil  Mills  Co.,  9  Rep.  Pat.  Cas.  57 1117 

r.  Wilson,  1  Sim.  (N.  S.)  288;  61  E.  R.  Ill  :  20  L.  J.  Ch.  365  ;   15 

Jur.  349 830 

AViltou  r.  Colvin,  3  Diew.  (!I7  :  61  E.  R.  1039  ;  25  L.  J.  Ch.  850  ;  2  Jur.  (N.  S.) 

867;  4  W.  E.  759    365 

r.  Hill,  25  L.  J.  Ch.  156  ;  4  W.  R.  66 276 

Wilton's  (Earl)  S.  E.,  B^',  1907,  1  Ch.  50  ;  76  L.  J.  Ch.  37  ;  96  L.  T.  193  ;  23 

Times  L.  R.  64 311,  512 

Winans  v.  Att.-Gen.,  1910,  A.  C.  27  ;  79  L.  J.  K.  B.  156  :  lol  L.  T.  754  ;  26 

TimesL.  R.  133;  54  Sol.  J.  133    761 

Winn,  Be,  1910,  1  Ch.  278  ;  79  L.  J.  Ch.  165  ;  101  L.  T.  737    726 

Wisden  r.  Wisden,  2  Sm.  &  G.  396  :  65  E.  R.  452  ;   18  Jur.  I(i90  :  2  \V.  R. 

616 729 

Withy  r.  Mangles,  10  CI.  &  F.  215  :  8  E.  R.  724  :  8  Jur.  69  725- 

Witt  r.  Corcoran,  L.  R.  8  Ch.  476,  n.  ;  21  W.  E.  47 171 

Wood,  Be.  1894,  3  Ch.  381  ;  63  L.  J.  Ch.  790  ;  7  R.  495  ;  71  L.  T.  413    733 

,  Be.  1896,  2  Ch.  596  ;  65  L.  J.  Ch.  814  ;  75  L.  T.  28  ;  44  W.  R.  (185  ;  12 

Times  L.  R.  522 757 

r.  Day.  1  Moore.  389  ;  7  Taunt.  646    58 

r.  Leadbitter,  13  M.  &  W.  838  ;  14  L.  J.  Ex.  161  ;  9  Jur.  187     209,  1112 

■ V.  Tate,  2  Bos.  &  P.  (N.  E.)  247   3 

Woodall  r.  Clifton,  1905,  2  Ch.  257  ;  74  L.  J.  Ch.  555  ;  93  L.  T.  257  :  54  AY.  R. 

7  ;  21  Times  L.  R.  581      80,  217 

Woodbridge  r.  Bellamy,  55  Sol.  J.  204  :  1911.  W.  N.  14 1058 

Woodburn's  'Trusts,  Be.  1  De  G.  .V  J.  333  ;  44  E.  R.  752  ;  26  L.  J.  Ch.  522  ;  3 

Jur.  (N.  S.)  799  ;  5  W.  R.  423,  642  260' 

Wood  Green,  kc.  Council  r.  Joseph.  1907.  1  K.  B.  182  ;  76  L.  J.  K.  B.  173  ;  96 

L.  T.  176  ;  71  J.  P.  89  ;  5  L.  G.  R.  322  ;  23  Times  L.  R.  126 76 

Woodhouse  c.  Balfour,  13  P.  D.  2  ;  57  L.  J.  P.  22  ;  58  L.  T.  29  ;  36  W.  R.  368  ; 

52  J.  P.  7 704 

r.  Walker.  5  Q.  B.  D.  i04  ;  4!)  L.  J.  Q.  B.  609  ;  42  L.  T.  770  ;  28 

W.  R.  765  ;  44  J.  P.  666 15 

Woods,  Be.  1904,  2  Ch.  4  ;  73  L.  J.  Ch.  204  ;  90  L.  T.  8 743,  744 

Wooler  *•.  N.  E.  Breweries,  1910.  1  K.  B.  247  ;  79  L.  J.  K.  B.  138  ;  101  L.  T. 

909  ;  74  J.  P.  113  ;  26  Times  L.  R.  129    13,  100 

Worrall  v.  Jacob,  3  Mer.  256  ;  36  E.  R.  98 694 

Worsley  v.  Worslcy,  L.  R.   1   P.  648  ;   38  L.  J.  Mat.  43  :    20  L.  T.  546;    17 

W.  R.  743 288,696 

Worthing  Corpn.  v.  Heather,  1906,  2  Ch.  532  ;    75  L.  J.  Ch.  761  ;    95  L.  T. 

718  ;  4  L.  G.  R.  1179  ;  22  Times  L.  E.  750     80,  217,  739,  805 

Wrey,  Be.  30  Ch.  D.  507  ;  .54  L.  J.  Ch.  1098  ;  53  L.  T.  334    719' 

Wride  i-.  Dyer,  1900,  1  Q.  B.  23  ;    69  L.  J.  Q.  B.  17  ;    81  L.  T.  453  ;    48  W.  E. 

73;  64  J.  P.  118  42 

Wright,  Be,  1906,  2  Ch.  288  ;  75  L.  J.  Ch.  500  ;  94  L.  T.  696  ;  54  W.  E.  515...     355 

V.  Carter,  1903,  1  Ch.  27  ;    72  L.  J.  Ch.  138  ;    87  L.  T.  624  ;    51  W.  E. 

196  ;  19  Times  L.  E.  29    326,  391 

. r.  Goff,  22  Beav.  207  ;  52  E.  E.  1087  ;  25  L.  J.  Ch.  803  ;  2  Jur.  (N.  S.) 

481  ;  4  W.  R.  522  443 

V.  Lawson,  1903,  \V.  N.  108  ;  68  J.  P.  34  16 


TABLE    OF    CASES.  Ixxxiil 

PAGE 

Wright  r.  Sanderson,  9  P.  D.  149  ;  53  L.  J.  P.  49  ;  50  L.  T.  769  ;  32  W.  P..  ."00  : 

48  J.  P.  ISO 704 

Wrightsou,  He,  1904,  2  Ch.  95  :  73  L.  J.  Ch.  742  ;  90  L.  T.  748    723 

Wrigley  v.  Lowndes,  1908,  P.  348  ;  77  L.  J.  P.  148  ;  99  L.  T.  879    712.  813 

Wylie,  Re,  1895,  2  Ch.  116  ;  64  L.  -J.  Ch.  613  ;  13  R.  483  ;  43  W.  R.  475    359 

Wyman  v.  Paterson,  1900,  A.  C.  271  ;    69  L.  .1.  P.  C.  32  ;    82  L.  T.  473  ;    16 

Times  L.  R.  270  248,  386,850 

Wynne  v.  Wynne,  78  L.  T.  796     359 

Wythes,iZ<^,  1893,  2  Ch.  369  ;    62  L.  J.  Ch.  663 ;    3  R.  722  ;    69  L.  T.  281  :    42 

W.  R.  125  ;  9  Times  L.  R.  327 264.  511 

Wythes'  S.  E.,  Re,  1908,  1  Ch.  593  :  77  L.  J.  Ch.  319  :  98  L.  T.  277  ;  24  Times  ' 

L.  R.  251    311 

X.,  Re,  1899,  1  Ch.  520  ;  68  L.  -L  Ch.  265  ;  80  L.  T.  311  ;  47  \\.  R.  345 698 

Young  r.  Ashley  Gardens,  kc.  Ltd.,  1903,  2  Ch.  112;  72  L.  J.  Ch.  520;  88 

L.  T.  541 24 

V.  Davies,  2  Dr.  &  Sm.  167  ;  62  E.  R.  585  :    1  X.  R.  419  ;    32  L.  J.  Ch. 

372  ;  9  Jur.  (N.  S.)  399  ;  8  L.  T.  80  ;  11  \V.  R.  4.-)2 730 

ZiMBLER  r.  Abrahams,  1903. 1  K.  B,  577  ;  72  L.  .J.  K.  B.  103  :  88  L.  T.  46  ;  51 

W.  R.  343 a 


/•^ 


TABLE    OF    STATUTES, 


PAGE 

27  Hen.  8,  c.  10  (Statute  of  Uses)     715 
c.  16  (Statute  of  Eniolments)    9(iy, 

097 
32  Hen.  8,  c.  34  (Assignment  of 

Reversion,  1540)  33,  35,  209 

13  Eliz.  c.  5  (Fraudulent  Convey- 

ances, 1570) 319—321,  324 

27  Eliz.  c.  4  (Fraudulent  Convey- 
ances, 1.585)    318,  321 

43    Eliz.    c.    4    (Charitable    Uses, 

1601)     966 

21  Jac.   1,   c.   3,  s.  6   (Statute  of 

Monopolies) 1106 

22  &  23  Car.  2,  c.  10,  s.  3  (Statute 

of  Distribution) 755,  756 

29  Car.  2,  c.  3  (Statute  of  Frauds)    238, 

324 

ss.  1,  2 2 

S.3 2,  38 

g  ,j. 2 

s'.l" 236,  2i38,  324 

S.8 238 

S.24  756 

1  Jac.  2,  c.  17,  s.  7  (Administra- 

tion of  Intestates'  Estates, 
1685)     755 

10  Will.  3,  c.  22  (Preservation  of 

Contingent        Eemaiuders, 
1699)     921 

2  &   3   Anne,  c.   20,  s.  4  (Queen 

Anne's  Bounty,  1703)    969 

4    Anne,    c.    16,   s.    9    (Grant    of 

Reversion,  1705) 32 

8  Anne,  c.  18,  s.  1  (Landlord  and 

Tenant  Act ,  1 709) 6 

ss.  6,  7  5 

4  Geo.  2,  c.  38,  s,  1  (Landlord  and 

Tenant  Act,  1730) 41 

8.6 39 

9  Geo.  2,  c.  36  (Charitable  Uses 

Act,  1735)    737,966 

11  Geo.  2,  c.  19,  ss.  1—10  (Distress 

for  Rent  Act,  1737)    6 

s.  18 41 

20  Geo.  2,  c.  42,  s.  3  (Wales  and 

Berwick  Act,  174(;)    532 

14  Geo.  3,  c.  78,  s.  83  (Fires  Pre- 

vention   (Metroi)olis)    Act, 

1774) 19 

s.  86  18 


PAGE 

17   Geo.   3,    c.    53,   s.    15  (Clergy 
Residences      Repair      Act, 

1776) 996 

36  Geo.  3,  c.  52,  ss.  8,  9  (Lesacv 

Duty  Act,  1796) T....'.     772 

ss.  10—12 773 

s.  13 774 

s.  14 772 

ss.  15,  17,  IH    773 

ss.  19,  21—23.  27.  28 774 

38  Geo.  3,  c.  5,  ss.  4.  5,  24  (Land 

Tax  Act,  1797)    470 

39  Geo.  3,  c.  79  (Legacy  Dutv  Act, 

1799) .'. 772 

39  &  40  Geo.  3,   c.  98  (Accumu- 
lations Act,  1800)  371,  734 

s.  1 830 

s.  2 734—736,  925 

43   Geo,   3,   c.    107,   s.    1   (Queen 

Anne's  Bounty  Act,  1803)...     969 
c.  108,  s.  1  (Gifts  for  Churches 

Act,  1803)    738,  970 

55   Geo.    3,   c.   184    (Stamp   Act, 

1815) 768 

3    Geo.   4,   c.   72,   s.    2    (Church 

Building  Act,  1822)   997 

9  Geo.  4,  c.  94  (Clergy  Resignation 

Bonds  Act,  1828) 380,  1156 

11  Geo.  4  &  1  Will.  4,  c.  47,  ss.  2— 4, 
6,  8  (Debts  Recover v  Act, 

1830) : 751 

c.  64  (Beerhouse  Act,  1830)...       21 

1  &  2  Will.  4,  c.  32,  s.  2  (Game 

Act,  1831)   135 

2  &  3  Will.  4,  c.  71.  s.  3  (Prescrip- 

tion Act,  1832)    1195 

3  &  4  Will.  4,  c.  27  (Real  Propertv 

Limitation  Act,  18.33)    ....!.     252 

ss.  3,  8  10 

ss.  21.  22  594 

s.  34  10 

s.  42  5.  10 

c.   42,  s.   3  (Civil    Procedure 

Act,  1833)    10 

ss.  37,  38  5 

c.  74  (Fines  and   Recoveries 

Act,  1833)  271,  274, 

547.  550,  557 

s.  1     5.59 

s.  15  591.595 


Ixxxvi 


TABLE    OF    STATUTES. 


PAGE 

3k  i  Will,  i,  c.  74  (Flues  and  Ee- 

coveries  Act.  1833) — continued. 

s.  19  593,615 

s.  21  595 

s.  22  591,592 

p.  23  591 

s.  24  591,592 

ss.  25,  20  591 

s.  27  591,592 

ss.  28— 31 591 

ss.  32,  33  592 

s.  34  .591,613 

s.  35  615 

s.  36  613 

s.  38  .593 

s.  39  593,615 

s.  40  593 

s.  41  .599 

s.  42  592 

ss.  44,  45  592 

s.  50  596,600 

ss.  51,  52  600 

s.  53  .VJ5,  .596,  600 

s.  54  590,600 

ss.  56—70 593 

s.  71  593,598 

ss.  72,  73  593 

s.  74  594 

3  &  4  Will.  4.  c.  104  (Administra- 
tion of  Estates  Act,  1833)...     751 
c.  lOG  (Inheritance  Act,  1833)     753 

s.  2     754 

s.  3    712,921 

5  &  6  Will.   4,   c.   62  (vStatutory 

Declarations  Act,  1835)    ...         9 

6  &  7  Will.  4,  c.  71  (Tithe  Act, 

1836)    1193 

7  Will.  4  &  1  Vict.  c.  26  (Wills 

Act,  1837)    702,  715 

ss.  4,  5,  7  702 

ss.  9—11   703 

s.  15  705,  852 

ss.  16,  17  705 

s.  18 706,  784,  826,  8.53 

ss.  20,  21  700 

s.  22  707 

s.  23  708 

s.  24  708,709,813 

S.25  728,  813 

s.  26  709 

s.  27 710,  711,  813 

s.  28  712 

ss.  30,  31  713 

s.  32  729,918 

s.  33  272,  68.5,  729,  730 

795,  823,  855,  864 
1   &  2  Vict.  c.  20,  s.   20  (Queen 

Anne's  Bounty  Act,  1838)...     9(;9 

s.  23  990 

c.  64,  ss.  1—3,  5  (Tithe  Act, 

1838)    1194 

0.   74   (Small  Tenements  Ile- 

covery  Act,  1838)  42 


PAGE 

2  &  3  Vict.  c.  62,  s.  6  (Tithe  Act, 

1839)     1194 

3  &    4   Vict.    c.    60,    ss.   2,    3,    17 

(Church  Building  Act,  1840)     970 

4  &;  5  Vict.  c.  38  (School  Sites  Act, 

1841)     222,970 

ss.  2,  7  999 

5  &  6  Vict.  c.  3.5,  ss.  60,  73  (Income 

Tax  Act,  1842)    13 

s.  103     470 

c.   82,   s.   38    (Stamp    Duties 
(Ireland)  Act,  1842) 771 

6  &   7   Vict.   c.    37,    s.   22    (New 

Parishes  Act,  1843) 969,  997 

7  &  8  Vict.  c.  37,  s.  4  (School  Sites 

Act,  1844)    999 

s.  10  998 

c.  94,  s.  11  (New  Parishes  Act, 
1844) 969,997 

8  &  9  Vict.  c.   18  (Lands  Clauses 

Consolidation  Act,  1845)  ...  304 

s.  25  1187 

s.  71  996 

c.  20  (Railway   Clauses  Con- 
solidation Act,  1845) 171 

c.    106  (Real    Property    Act, 

184.5) 3 

s.  3    2,  38 

s.  6    34 

s.  9     35 

9  k  10  Vict.  c.  73,  ss.  19,  20  (Tithe 

Act,  1840)    1194 

12  k  13  Vict.  c.  26,  ss.  2,  4  (Leases 

Act,  1849)    53 

s.  7    58 

c.  49,  s.  5  (School  Sites  Act, 
1849)     999 

13  &  14   Vict.  c.   17,  s.  2  (Leases 

Act,  18.50)    53 

c.  28  (Trustees  Appointment 

Act,  1850) 1018—1020 

s.  3    1021 

14  &  15  Vict.  c.  25,  s.  1  (Landlord 

and  Tenant  Act,  1851)  43 

s.  3    44 

c.   97,  s.  8  (Church  Building 
Act,  1851)    970 

15  k  10  Vict.   c.   24   (Wills  Act, 

Amendment  Act,  18.52)  ...  704 
c.     83,    s.     35    (Patent    Law 

Amendment  Act,  1852) 1108 

c.   70,  s.  210  (Common  Law 

Procedure  Act,  1852)    28,  29 

ss.  211,  212  29 

10  &  17  Vict.  c.  51,  ss.  2,  3  (Succes- 

sion Duty  Act,  1853) 769 

ss.  4,  5'  7,  10 770 

s.  11  772 

s.  12  770 

ss.  13,  14  771 

s.  15 766,  771 

ss.  10,  17  771 

s.  18 769,  772 


TABLE    OF    STATUTES. 


Ixxxvii 


PAGE 

IC  &  17  Vict.  c.  61  (Succession  Duty 

Act,  1853) — continued. 

8.  19 708,  770 

ss.  20,  21  77o 

ss.  29,  30  776 

s.  31  772 

s.  32 772,  773 

ss.  33— 3(i.  38 776 

s.  39... 778 

s.  40 4.-.2,  778 

s.  41  778 

ss.  42,  44,  4."i— 4y    777 

ss.  51,  52  778 

c.  137,  s.  1  (Charitable  Trusts 

Act,  1853)    972 

ss.  3,  16,  17,  26,  48.  50  ...     973 

s.  fi2 ; 975,  !»7G 

.17  &  18  Vicr.  c.  112  (Literary  and 

Scientific  Institutions'^  Act, 

1854)    970,  971 

c.  113  (Keal  Estates  Cliarges 

Act,  1854)    83(3 

18  &  19  Vict.  c.  43  (Infant  Settle- 
ments Act,  1855). ..315— 317,  358, 
387,  417,  420 

ss.  2,  4  339 

c.  81,  s.  9  (Places  of  Religious 
Worship    Registration   Act, 

1855)  975.  1016 

c.  124,  s.  15  (Charitable  Trusts 

Amendment  Act,  1855) 973 


1(3 

18 


9; 

973 


29 974,  1002,  1017 


s.  30 
s.  38 


1(J17 
973 


ss.  44,  49 97,5 

19  &  20  Vict.  c.  104,  s.  23  (New 

Parishes  Act,  1856)    998 

20  &    21     Vict.    c.    57   (Married 

"Women's   Reversionary  In- 
terests Act,  1857)  274,  276 

c.  77,  s.  46  (Court  of  Probate 

Act,  1857) 7.j7 

ss.  61— 63,  79  758 

c.  85,  ss.  25,  2G  (Matrimonial 

Causes  Act,  1857)  287 

s.  32  697 

s.  45  287 

21  &  22  Vict.  c.  95,  s.  16  (Court  of 

Probate  Act,  1858) 758 

22  Vict.  c.  27,  ss.  1, 2,  7  (Recreation 

Grounds  Act,  1859)  971 

22  &  23  Vict.  c.  35,  s.  1  (Law  of 
rroi)erty  Amendment  Act, 
1859) 34,220 

5.2    34  I 

5.3    33  I 

ss.  14—16    750,  904  j 

S-27  749 

s.  29  749^  752   | 

c.    Gl     (Matrimiinial     Causes 

Act,  1859)    288  I 


PAGE 

22  &  23  Vict.  c.  61   (JIatrimonial 

Causes      Act,      1859)— n*/;- 
tlnued. 

s.  5  287,  289,  3.59,  096 

23  &  24  Vict.  c.  38,  s.  6  (Law  of 

Projiertv  Amendment  Act, 

18';<0     ' 34 

c.  90.  s.  4  (Game  Licences  Act. 

I860)     ;     135 

c.  136,  s.  2  (Charitable  Trusts 

Act,  186(1)  973,  974 

ss.  3.  4  974 

24&25  Vict.  c.   114,  s,   1   (Wills 

Act,  1861)    705 

s^-  2,  3 706 

c.  121  (Domicile  Act,  1861)...     706 
25  &  26  Vict.  c.  89,    ss.  87,  163 

(Companies  Act,  1862) 6 

20  &  27  Vict.  c.  13  (Town  Gardens 

Protection  Act,  1863)   76 

28  &  29  Vict.  c.  69,  s.  3  (Parson- 

ages Act,  1865)  996 

s.  4 969  996 

c.  72  (Xavy  &  Marines  (Wills) 
Act,  1865)    793 

29  &  30  Vict.  c.   32,  s.  1  (Matri- 

monial Causes  Act.  1866)...     697 

30  &  31  Vict.  c.  97,  ss.  2,  3  (Trusts 

(Scotland)  Act,  1867)    877 

c.      133      (Consecration      of 

Churcliyards  Act,  1807)  970,  971 
c.  144  (Policies  of  Assurance 

Act,  1S07)    347,395 

31  &  22   Vict.  c.  101,   ss.    l;>.   20 

(Titles  lo  Land  Consolida- 
tion (Scotland)  Act,  1868)     706 

32  &  33  Vict.  c.  20  (Trustees  Ap- 

pointment Act,  1869)  1018,  1019 
c.  41,  s.  3  (Poor  Law,  &c.  Act, 

1869)     18 

c.     46      (Administration     of 

Estates  Act,  1869)    7,-;i 

c.  58,  s.  2  (Public  Schools  Act, 

18159)    969 

c.  02,  s.  9  (Debtors  Act,  1809)     287 
e.  71,  s.  91   (Baniiruptcy  Act, 

1809)    :     322 

c.  110,  s.  4  (Charitable  Trusts 

Act,  1869)    974 

s-  5    977 

s.  12  975 

s-  1-1  '.'.     977 

s-  I-''    974,  1016 

33  &  34   Vict.    c.   23   (Forfeiture 

Act,  1870)  703 

c.     34      (Charitable      Funds 

Investment  Act,  1870)  ...  741 
c.     35    (Apportionment    Art. 

IS'^O 717 

ss.  2—4 11 

s.  7     12 

c.  75,  s.  23  (Elementary  Edu- 
cation Act,  1870)    1022 


Ixxxviii 


TABLE    OF    STATUTES. 


33  &  34  Vict.  c.  93,  ss.  2.  5,  7,  8 
(Married  Women's  Property 

Act.  1870)    281 

3 1  5:  S.")  Vict.  c.  70  (Lodgers'  Goods 

Protection  Act,  1871)    0 

3('.   &  37  Vict.   c.   12  (Custody  of 

Infants  Act,  1873) (;it8 

c.  50  (Places  of  Worshij)  Sites 

Act.  1873)    970,  971,  1011 

c.  52  (Intestates  Act,  1873)  ...     757 

c.  66  (Judicature  Act,  1873)...         3 

s.  25  34,  261,  302 

37  .^  38  Vict.  c.  37  (Powers  of  Ap- 

pointment Act,  1874)    443 

c.  57  (Real  Property  Limita- 
tion Act,  1874) 10.  751 

s.  1     10 

s.  6     5!)3.  594 

s.  8     728 

s.  1)     594 

s.  10  253,752 

c.  78,  s.  2  (Vendor  and  Pur- 
chaser Act,  1874)   108,238 

38  .It  39  Vict.  c.  27  (Intestates  Act. 

1875)     757 

c.  55,   s.  164  (Public  Health 

Act,  1875)    1013 

c.   87,   s.    18  (Land   Transfer 

Act,  1875)    982 

c.    90  (Employers  and  Work- 
men Act,  1875)  1189 

40  &  41  Vict.  c.  18  (Settled  Estates 

Act,  1877)    71,  634 

ss.  4 — ^5   54,70 

s.  46 53,  54,  70,  73 

s.  48 54 

c.  33  (Contingent  Pemainders 
Act,  1877)    722,  723 

41  Vict.  c.  19,  s.  3  (Matrimonial 

Causes  Act,  1878) 288,  289, 

359,  ()9(; 
41  &  42  Vict.  c.  31,  s.  4  (Bills  of 

Sale  Act,  1878)    ...432,  506,  1164 

43  Vict.  c.  14,  s.  10  (Customs  and 

Inland  Revenue  Act,  1880).     762 
s.  13  772 

44  &    45   Vict.   c.    12.    ss.    29.    :'>■> 

(Customs,  &c.  Act,  1881)  ... 

s.  38  

s.  43  

c.  41  (Conveyancinsr,  kc.  Act. 

1881)    r. 1117 

s.  3     

s.  7     


762 

760 

778 

1136 

108 

899 

s.  10  33.  34,  35,  69 

ss.  11.  12  33 

s.  13  108 

s.  14 30-32,  92,  168,  233 

s.  18  39,  56,  57,  67,  88,  98 

s.  30 262,  263.  712.  851.  911 

S.  39  276,  277 

s.  40  276 

s.  41  71 


P.\GF. 

44  k  45  Vict.  c.  41  (ConYcyancinp;, 

kc.  Act,  lS8l)—rii/tti/ntr(l. 

s.  42  303,  468,  522,  532, 

791,  941,  950,  965 

s.  43  292,  358.  794,  830 

S.  44  ...    46'.l.  514,  571.  654,  913 

ss.  46,  47  1174 

s.  48  1175 

s.  50  636 

s.  51   474 

s.  52  274.  447,  45(! 

s.  53  677 

s.  5(;  244 

s.  57  474 

s.  5'.)  1150' 

45  &;    46    Vict.   c.    21    (Places    uf 

Worship   Sites  Amendment 

Act,  1882) 970,  971,  1011 

c.  38  (Settled  Land  Act,  1882)  244. 

915 
s.  2. ..69.  305,  309,515,  531,939 

s.  3  243,303 

s.  4  303,  511,  532 

s.  5  303,  577 

s.  6  54,  57,  68,  188,303, 

515,  517 

s.  7 54,  55,  68,  195,  303 

s.  8  55,  68,  303,  515 

s.  9  55,  68,  303 

s.  10.. .55,  68,  188,  303,517,531 
s.  11. ..55,  68, 157.  187, 192,  303, 

517,  531 

s.  12 55,  68,  303 

s.  13 56,  68,  303 

s.  14  68,  303,  531 

ss.  15.  16  303 

s.  17 240,  296,  303 

s.  18 243,  303,  532 

s.  19 243.  303,  311 

s.  20  ....(;8,  303 

s.  21  ...3U4.  314,  500,  509,  531, 

613,  939 
s.  22  247,  303,  304,  312, 

511,  939 

s.  23 5L1,  532,  939 

s.  24 499,  577,  939 

s.  25 304.  313 

s.  26 304,313,  514 

ss.  27-2',) 304 

s.  31  56 

s.  32  304 

s  33 r.Ol.  377,  846 

s.  34 304 

s.  35  301 

s.  37 305,  rm 

s.  38 69,  259,  262,  306,  472, 

617,  645,  649,  911 

s.  39 527,  531 

ss.  42,  44  306 

s.  45  5(i,  75,  306.  519,  527, 

,531,  586 

?,  47 532 

s.  49 527 


TABLE    OF    STATUTES. 


Ixxxix 


PAGE 

45  &  40  Vict.  c.  38  (Settled  Land 
Act,  1882) — CO  nti  lined. 

s.  50 258,  307,  314,  420 

s.  51 307.  014,  024 

ss.  52,  53 a07 

s.  56. ..57,  72,  245,  205,  307,  312 

s.  57 380,  511 

s.  .58 56,  271,300—311,537. 

504,  507,  (114.  702, 
898,  013,  014,  024 

s.  .50  56,  69,  70,  308 

s.  60  56,  60,  70,  308,  791 

s.  61 '. 5(),  73,  30!) 

s.  62 56.75,  .309 

s.  63.. .57,  72,244.  245,  250,295, 
310,  311,  380,  403 
c.  39,  s.  6  (Conveyancing  Act, 

1882)    256,  661 

s.  7  547,  550,  557 

s.  8    1174 

s.  0 1174.  1178,  1184 

c.  75  (Married  Women's  Pro- 
perty Act,  18S2)   ...273.  282,  317, 
503,  702,  070 

s.  1    283,  284,  286 

s.  2  2Sn.  2X1,  8.59,  703 

s.  3    278 

s.  4   284,813 

s.  5    281.703 

ss.  6—10  281 

s.  12 469 

ss.  13—15    286 

s.  18 284 

s.  10 283.  287.  340,  350,  420 

s.  23 ..284,  285 

s.  24  284 

c.  80   (Allotments    Extension 
Act,  1882)    073 

46  k.  47  Vict.  c.  52,  s.  42  (Bank- 

ruptcy Act,  1883) (;.  12,  3!) 

s.  44  (-.28 

s.  47 322.  323,  370 

s.  55 39,  46 

s.  125 41 

c.    57,   ss.    77,    78    (Patents, 

Designs  and   Trade   ]\Iarks 

Act,  1883)    IKIS 

C.  61,  s.  33  (Agricultural  iluld- 

ingsAct,  18s;^)   87 

47  k  48  Vict.  c.   18,  s.  4  (Settled 

Land  Act,  1884) 55 

s.  5 56,  306,  510,  586 

s.  6 57.24.5,  205,  307,  380 

S.  7. ..57,  72,  245,  204,  206,  310, 
380,  403.  <!34,  S 1 4 

s.  8    271,  <S08 

c.  68,  s.  5  (Matrimonial  Causes 

Act,  1884)    280 

C.  71,  ss.  1,  2,  4—7  (Intestalcs" 

Estates  Act,  1884) 757 

49  &  50  Vict.  c.  27  (Guardianship 

of  Infants  Act,  1S86) 785 

ss.  5,  7 COS 


50  &  51  Vict.  c.  18,  s.  2  (Trusts 

(Scotland)  Act,  1887)    877 

c.    19   (Quarry   Fencing  Act. 
18S7)     203 

c.  40.  ss.  4,  5  (Cliai liable  Trusts 
Act,  1887)    073 

c.  57  (Deeds  of  Arrangement 
Act,  1887)   1158.  11<")4 

c.  58,  s.  34  (Coal  Mines  Regu- 
lation Act,  1887)     "...     107 

s.  40 164 

51  Vict.  c.  8,  s.  21  (Customs,  kc. 

Act.  1888) 470.  768,  770. 

817 
s.  22  775 

51  &  .52  Vict.  c.  21,  s.  4  (Law  of  Dis- 

tress Amendment  Act,  ISSS)         7 

ss.  5 — 7 8 

c.  41.  s.  11  (Local  Government 

Act.  ISSS)  1203 

c.  42  (Mortmain,  &;c.  Act. 

18SS)  737,  066,  067,  972. 

980,  996 

s.  4 067,  078,  982,  1001 

s.  5  968 

s.  6  73S,  068,  0(;0,  071,  008, 

1000,  1014 

s.  7 73S.  ".)t;;i,  kik; 

s.  S  73S,  OCO,  071 

s.  0  072,  005 

s.  10  067 

c.  43,  s.  147  (County  Courts 

Act.  1888)  7 

c.  51  (Land  Charges,  &c.  Act, 

1888)    11.50,  1164 

c.  59,  s.  6  (Trustee  Act,  1888)     252 

s.  8   253,  618 

c.   62,   ss.    1,   2    (Preferential 
Pajaiients    in     Bankruptcy 

Act,  1888)    1160 

c.  65,  ss.  7-0  (Solicitors  Act. 
1888) 1101 

52  &  53  Vict.  c.   7,  s.  lo  (Ciistoins, 

&c.  Act,  1880)      77t; 

s.  11  760 

s.  12 777.  778 

s.  13  777 

s.  14 777,  77S 

c.  36.  s.  2  (Settled  Land  Act, 

1880)    55,  SO,  303 

c.  40   (Arbitration  Act.  ISSO)     147 

s.    1 172,  1186 

s.  4     171 

53  Vict.  c.  5,  s.  120  (Lunacy  Act, 

1800)    74 

ss.  128,  120.  135,  141 623 

s.  180 5!I2 

53    ct   54    Vict.   c.     16    (Working 

Classes  Dwellings  Act,  ISOo)    738, 
072 
c.  10  (Trustees  Appointment 

Act,  180O)    1018,  1020 

ss.  3,  5  —  7     lo2(t 


xc 


TABLE    OF    STATUTES. 


PAGE 

53   &   54   Vict.   c.  29  (Intestates' 

Estates  Act,  1890) 689,  753 

c.   39,   ss.    1 — 3   (Partnership 

Act,  1890)    102G 

ss.  5—9,20,21 1027 

s.  22 1027,  1040 

s.  23  1027 

s.  24 1028,  1049 

s.  25  1029 

s.  26 1028,  1037 

s.  27 1028 

s.  28 1028,  1052 

s.  31 1029,  1057 

s.  32  1037 

s.  33 1029,  1037,  1052, 

1057,  1059 

s.  35 1030,  1037 

ss.  36,  38,  39,  44 1030 

c.  57,  ss.  1 — 4  (Tenants'  Com- 
pensation Act,  1890)    47 

c.   59    (Public    Health    Acts 

Amendment  Act,  1890) 1013 

c.  69,  s.  4  (Settled  Land  Act, 

1890)    307,  397 

s.  5    303 

s.  7      54,56,303,306,519, 

531,  586 

s.  8 55,  303 

s.  9 55,  303,  517,  531 

s.  10 56,  303,  311,  515, 

532 

s.  11 303,  485,  512,  513, 

532, 587 

s.  12 245,  306 

s.  13 304 

s.  15 30L  514 

s.  16 69,  239,  305,  311, '424, 

425 
0.  70,  s.   75  (Housing   of    the 
Working        Classes        Act, 

1890)    18 

c.  71,  s.   3  (Bankruptcy  Act, 

1890)    1171 

s.  13 39,  46 

s.  25  1159 

s.  28  6,  12,39 

54  &  55  Vict.   c.   3   (Custody   of 

Children  Act,  1891)  698 

c.  8  (Tithe  Act,  1891) 1.3,  106 

ss.  9,  10    13 

c.  39  (Stamp  Act,  1891) 60,329, 

618,  660,  1150 

s.  15    63,  329.  331 

s.  56  1083 

s.  59 10S9,  1117 

s.  60  li:.l 

s.  62 618 

s.  75  61 

s.  76 61.  62 

s.  77  62 

s.  7S  63 

s.  104    330 

ss.  105,  106  331 


P.\GE 

54  &  55  Vict.  c.  39  (Stamp  Act, 

1891) — contiimcd. 

s.  118    395 

c.  63  (Highways  and  Bri  Iges 

Act,  1891)    1203 

c.    65,    s.     27    (Lunacy    Act, 

1891)    75 

c.  73  (Mortmain,  &c.  Act.  1891)    737, 

805 

s.  3    80O,  967 

s.  5    737.  800,  967 

s.  (I     800 

s.  7    .^00,  970 

s.  8    800 

s.  10 738 

55  &  56  Vict.  c.  11  (Mortmain.  lVic. 

Act,  1892)  '. 967 

s.  1  968 

c.  13.  s.  2  (Conveyancing  Act, 

1892)  30,  31 

s.  3  24,  25,  226 

s.  4  30,  31 

s.  5  30 

c.  29  (Technical  and   Indus- 
trial Institutions  Act,  1892)    738, 
972 

c.  57  (Private  Street  Works 
Act,  1892)    90 

c.    58    (Accumulations     Act, 

1892)    734,  737 

s.  1    522 

56  &  57  Vict.  c.  21,  ss.  2—4  (Volun- 

tary     Conveyances       Act, 

1893)  '. 318 

c.  53  (Trustee  Act,  1893). ..594,  806 

s.l  ...246,  304,  374,  513,  613,  844 

ss.  2—7  246,  304,  374,  844 

s.  8  246,  250,  254,  374,  844 

s.  9  246.  374,  844 

s.  10  ...2.56,  257,  306,  617,  619, 

620,  623,  627,  630,  641, 

645,  851,  980,  1019 

s.  11  ...257,  620.  630.  663,  665, 

m(\.  668,  980 

s.  12  ...257,  617.  620,  621,  623, 

635,  650.  663,  665,  666, 
668, 980 

.s.  13  238 

s.  14 238,  239 

.s.  15 238 

s.  IC) 275 

s.  17 244,  387 

.s.  18 248.  381,  505,  790 

s.  19 248.  2()4,  381,  500 

.s.  20 244,218,  .527 

s.  21  248,  685 

s.  22 2(iJ.  527.  784,  911 

s.  23  248,  1174 

s.  24 248,  386 

.s.  25 259,  (■)23 

s.  26 -59,  617,  625 

s.  35  623,  625 

fi.  40 623 


TABLE    OF    STATUTES. 


XCl 


56  &  57  Vict.  c.  53  (Trustee  Act, 
1893) — continued. 

s.  42  2r)() 

s.  44 240,  2% 

s.  45 252,  070 

s.  47 257,  645 

s.  50 246,  260 

c.     03     (Married      Women's 

Property  Act,  1893)  094 

s.  1   283,  284,  584,  814 

s.  3    359,  703 

c.  73,  s.  8  (Local  Government 

Act,  1894)    1013 

,57  &  58  Vict.  c.  10.  s.  3  (Trustee 

Act,  1894)    240 

s.  4    240 

c.  30,  s.  1  (Finance  Act,  1894)     759 

S.  2  435,  074,  759,  760,  761 

ss.  3,  4 761 

s.  5   470,  762,  779 

s.  6    762,  894 

s.  7    763,  705 

s.  8 674.  764,  777,  778,  894 

s.  9  304,  513,  711,  764,  779 

s.  10 764 

ss.  11—13 778 

s.  14 767 

s.  15 451,  767 

s.  16 452.  767 

s.  17  762 

s.  18 775,  777 

s.  20  767 

s.  21 674,  765,  766 

s.  22  775 

c.  35  (Cliaritable  Trusts,    &c. 

Act,  1894)    1016 

s.  4    974,  i)7.-, 

c.  42  (Quarries  Act,  1894)    172,  199 

c.  46,   s.  84    (Copyhold   Act, 

1894)    1180 

s.  85  702 

s.  88    262,  344.  712,  784, 

851 
c.    52    (Coal    Mines     (Check 

Weigher)  Act,  1894) 15(! 

58  &  59  Vict.  c.  24  (Law  ot  Distre.-s 

Amendment  Act,  1895) 8 

c.  25  (Mortgagees'  Legal  Costs 

Act,  1895)    266 

0.  39  (Summary  Jurisdiction 

(Married      Women)      Act, 

1895)    289,  701 

59  &   60   Vict.   c.   8,    s.   3     (Life 

Assurance  Companies  (Pay- 
ment, &c.)  Act,  1896)    261 

c.  14  (Short  Titles  Act,   1896)     970 
c.  25,  s.  35  (Friendly  Societies 

Act,  1896)    1160 

c.  28,  ss.  14,  15  (Finance  Act, 

1896)     760 

s.  18 778 

s.  19  S-)2 

s.  20 ;;     767 


59  &  60  Vict.  c.  35,  s.  1  (Judicial 

Trustees  Act,  1896)   267 

s.  3    254 

c.  43,  s.  3  (Coal  Mines  Regula- 
tions Act,  1896) 167 

60  &   61  Vict.   c.   15   (Navy   and 

Marines  (Wills)  Act,  1897)     703 
c.   65   (Land    Transfer    Act, 

1897) Ill,  061,  715,  751,  752, 

757,  904,  931,  938 

s.  1 43,  00,71,058,689,  749, 

750,  851,  892 

s.  2  251,  715,  749,  890,  896 

s.  3  751,  752.  891,  894 

s.  4    849.  902 

p.  (>    314,  567 

61  &;  62  Vict.  c.  10,  s.  14  (Finance 

Act,  1898)    762,  822 

c.  48  (Benefices  Act,  18!KS)  ...    522, 
546,  554.  605 

s.  1 380,  .520,  .599,  1157 

c.  55  (Universities  and  College 

Estates  Act,  1898) 58 

m  &  03  Vict.  c.  20  (Bodies   Cor- 
porate (Joint  Tenancy)  Act, 

1899)    2.59,  389 

c.   33    (Board    of    Education 

Act,  1899)    977 

03  &  04  Vict.  c.  7   (Finance  Act, 

1900)     7G7 

s.  11  452,  761 

s.  12 761 

c.   02   (Colonial    Stock    Act. 
1900) 246 

2  Edw.  7,  c.  7,  s.  9  (Finance  Act, 

1902)    CIS 

c.  41,  s.  17  (Metropolis  Water 

Act.  1902)    246 

c.  42,  s.  23  (Education  Act, 

1902)    yiJ8,  971,  999 

s.  24  222 

3  Edu-.  7,  c.  39,  s.  12  (Housing  of 

the    Working   Classes   Act, 

1903)    18 

c.  46,  s.  14  (Revenue  Act,  1903)    767 

5  Edw.  7,  c.  9  (Coal  Mines  (Weigh- 
ing of  Minerals)  Act,  1905)     156 
0  Edw.  7,  c.  20,  s.  9  (Revenue  Act, 

1908)     1187 

c.  2.5,  s.  3   (Open  S[iaccs  Act, 

1900) 1372 

c.   55    (Public    Trustee   Act, 

1906) 389 

s.  1     268 

s.  2    268,269 

ss.  3.  4  268.270 

s.  5   209,  27(1,  620, 

(530,  663 
c.  58,  s.  5  (Workmen's  Com- 
pensation Act,  1906) 1160 

7  Edw.  7.  c.  12,  s.  1   (Matrimonial 

Causes  Art,  1907)  289,697, 

698 


xcu 


TABLE    OF    STATUTES. 


PAGE 

7  Edw.  7,  c.  12  (Matrimonial  Causes 

Act,  1907) — continued. 

s.  2    (■)!»7 

c.    13,    s.    10    (Finance    Act, 

1907)     701 

c.  18,  s.  1  (Married  Women's 

Property  Act,  1907)  282.  618 

s.  2  317,  340.  350,  300. 

420,  440,  818 

s.  3    592,  912 

c.  24,  s.  4  (Limited  Partner- 
ships Act,  1907) 1032 

s.  5    1033 

s.  6     1032 

ss.  8— 11,  14— 16 1033 

c.  29,  ss.   1 — 4  (Patents   and 

Desit^nsAct,  1907) 1100 

s.  5    1100,  1138 

s.  6 IIOO,  1107,  1138 

ss.  7—10  1100 

s.  11  llOO,  1107 

s.  12  1100 

s.  13  1106,  1107,  1120 

s.  14  1106,  1107.  1110 

ss.  15.  16  1106 

s.  17  ■ 1110 

S.  18  1124 

S.  19  1121,  1132 

ss.  21,  22  1130 

s.  23  1138 

s.  24  1112,  1117,  1126 

s.  27  1112,  1110,  1120 

s.  28  1107,  1111 

ss.  29,  30  1110 

s.  32  1130 

s.  33 1109.  1125 

s.  37  1109,  1110,  1114 

s.  38 1114— UK),  1131. 

1133,  1130 

,s.  51  1110 

s.  06  1108 

s.  69  1107 

s.  71  1107,  1108,  1111, 

1121,  1145 

s.  72  1108 

s.  91  1107,  1120 

s.  93 1108 

c.  43,  s.  13  (Education  (Ad- 
ministrative Provisions)  Act, 

1907)  224 

c.  53,  s.  76  (Public  Health 
Acts  Amendment  Act, 
1907)     1016 

8  Edw.  7,  c.  28  (Agricultural  Hold- 

ings Act,  1908)    46 

s.  1     47,  49,  50,  145 

s.  2    47,  50,  145 

s.  3    48,  50,  145 

s.  4 48,  145,  155 

s.  5 50,  145 

s.  6  50,  146 

s.  7     50 

ss.  8,  9  51 


PAGE 

8  Edw.  7,  c.  28  (Agricultural  Hold- 

ings Act,  1908) — continued. 

s.  10  51,  135,  137,211 

s.  11     51,  229 

s.  12  145,  146 

s.  13     50,  147 

ss.  14.  15  .50 

s.  20  52 

s.  21 44,  45 

s.  22   2,  37.  134,  230 

s.  23    51,  136 

s.  24 13(;,  153 

s.  25  137,  139 

s.  2(; 20,  52,  133,  138—141, 

144,  147,  151 

s.  27  148 

s.  28  7 

s.  29  8,9 

s.  31 146,  147 

s.35   146 

ss.  40.  41  58 

s.  42  ...45.  49,  .-.0,  l.-,L'.  153,  155 

s.  45 134 

s.  47  52 

s.  48 45,  47 

s.  49  47 

c.   30,  s.  33  (Small   Holdings 

and  Allotments  Act,  1908) 

s.  40 

c.  40  (Old  Age  Pensions  Act, 
1908)    

c.  47,  s.  1  (Lunacy  Act,  1908)... 50, 
74,  75,  309,  314,  509,  023 

c.   53,  s.    1  (Law  of  Distress 

Amendment  Act,  1908) 

s.  4    

s.  9    

c.   69  (Companies  Consolida- 
tion Act,  1908)   1033^ 

ss.  142,  211  0 

9  Edw.  7,  c.  43,  s.  7  (Revenue  Act, 

1909) 

s.  8     

c.  44,  s.  14  (Housing  and  Town 
Planning  Act,  1909)  18 

10  Edw.  7,  c.  8\Einance  (1910-10) 

Act,  1910)  13.  01,  597 

s.  1     03.  758.  779,  977 

s.  2  (53,  758 

s.  3    '58,  779 

s.  4    1095 

ss.  5,  0  779 

s.  20  77,  162,  104,  172,  190 

s.  21  163 

s.  22   77,  162,  164,  172,  196 

s.  25  105 

s.  33  764 

s.  37  977,  978 

s.  39 462.  4(;3.  589,  942 

s.  41  64,84 

s.  54  759,  762 

s.  55  7()5 

ss.  56,  57  76:i 


974 

58 


802 


9 

8,  9 
9 


1117 
62 


TABLE    OF    STATUTES. 


XClll 


PAGE 

10  Edw.  7,  c.  8  (Finance  (1909-10) 
Act,  VJ10)—co/ifinitrd. 

H.  o8 452,  G7-1,  766—770, 

789,  817 

S.  59 327,  435,  452, 

584,  760,  805, 
968.  979 

s.  60 763,  764,  775 

s.  61 761,  763,  764,  777 

s.  62  763 

s.  63 767 

s.  64  765 

s.  Gi',  435 

s.  73  60,  327.  452.  848, 

1077.  1082,  1095. 
1117,  1151 


PAGE 

10  Edw.  7,  c.  8  (Finance  (1909-10) 
Act,  IdlO}— run/ i/nied. 

s.  74  ...298,  299.  327—329,  336, 

435,  452.  457.  468,  532, 

544.  ()05,  695.  900,  948, 

978,  1064,  1080.  1184 

s.  75  60 

10    Edw.    7   &   1    Geo.    5,    c.    24 
(Licensing    (Consolidation) 

Act,  1910)    13 

s.  20 103 

s.  21  100 

ss.  71,  72  101 

s.  112     100 

c.   34   (Small   Holdings    Act, 
1910)     37 


ABBREVIATIONS. 


Agr.  H.  Act Agricultural  Holdings  Act. 

Alpe Alpe  on  the  Stamp  Acts. 
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P.  &  D.  Act Patents  and  Designs  Act. 
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S.  D.  Act    Succession  Duty  Act. 
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FORMS  AND  PRECEDENTS  IN 
CONVEYANCING,   WITH  DISSERTATIONS. 


E.— DISSEETATION  ON  LEASES. 

Sect.  I, — lite  nature  of  a  lease,  tlte  (Ujf'erenf  kinds    of  leasehold 
estates  or  te)mneies,  and  how  they  are  created. 

A  LEASE  is  an  assurance  or  contract  whereby  land  or  any  other  Definition  of 

•^  ''a  lease. 

thing  capable  of  being  demised  is  let  by  one  person  to  another 
for  an  interest  less  in  point  of  duration  than  the  lessor  has 
therein,  except  where  the  lease  is  granted  under  a  power.  A 
lease  may  be  for  lives,  for  a  term  of  years,  from  year  to  year, 
for  a  shorter  period,  or  at  will. 

An  underlease  for  the  whole  term,  though  in  form  a  lease, 
amounts  to  an  assignment  (a). 

Where  a  person  lets  to  another  for  a  period  having  a  certain  ^^ase  for  a 

•^  J.  <->  term  of  years. 

beginning  and  a  certain  end  the  interest  created  constitutes  a 
lease  for  a  term  of  years.  This  definition  includes  a  lease  for  a 
given  number  of  years,  if  a  person  shall  so  long  live  (h). 

A  tenancy  from  year  to  year  is  a  tenancy  determinable  (except  Tenancy  from 

year  to  year. 

in  cases  coming  within  the  Agr.  H.  Act,  1908)  at  the  end  of  the 
first  or  any  subsequent  year  by  either  party  giving  to  the  other 
a  half-year's  notice  to  quit,  and  continuing  from  year  to  year 
until  so  determined.  As  regards  holdings  subject  to  the  above 
Act,  a  j^ear's  notice  exj^iring  with  a  year  of  teuancyis  substituted 


(a)  Beardman  v.  Wilson  (1868),  L.  R.  4  C.  P.  57  ;  38  L  J.  C.  P.  91. 
{b)  Co.  Litt.  45  b  ;  see  Foa,  4th  ed.,  394. 
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LEASES. 


Tenancy  at 
will. 


Tenancy  from 
year  to  year 
was  origin;  " 
a  tenancy  at 
will. 


Tenancy  on 
sufferance. 


by  s.  22  for  the  half-year's  notice  unless  the  section  is  expressly 
excluded  by  an  agreement  in  writing,  in  which  case  the  half-year's 
notice  will  suffice. 

A  tenancy   at  will    may  be  determined  by    either  party    at 
pleasure  {aa). 

A  tenancy  from  year  to  year  was  originally  a  mere  tenancy''  at 
ally    will,  on  which  the  Courts  engrafted  a  condition  that  reasonable 
notice  (ultimately  settled   at  a   half-year's)  should  be  given  to 
determine  it. 

A  tenancy  on  sufferance  is  where  a  person  who  entered  by  a 
lawful  title  continues  in  possession,  after  his  estate  has  deter- 
mined, without  either  the  assent  or  dissent  of  his  landlord  {hh). 
Lease  for  more  Under  the  joiut  Operation  of  the  Stat,  of  Frauds,  ss.  1,  2,  3, 
years  must  be  and  the  E.  P.  Act,  1845,  s.  3,  all  leases  are  required  to  be  by 
deed,  except  leases  not  exceeding  three  years  from  the  making 
thereof,  whereupon  the  reserved  rent  amounts  to  two-thirds  at 
least  of  the  full  improved  value.  An  agreement  for  a  lease  not 
operating  as  an  actual  demise  is  within  s.  4  of  the  Stat,  of 
Frauds  and  must  be  in  writing,  whatever  the  terms  or  rent. 

In  an  agreement  for  a  lease  it  is  necessary,  in  order  to  satisfy 
the  statute,  that  the  time  for  its  commencement  should  be  stated 
or  be  capable  of  being  collected  from  the  terms  of  the  agreement 
taken  as  a  whole  {c). 

A  tenancy  from  year  to  year  may  be  created  by  an  express 
agreement  either  in  writing  or  by  parol  to  that  effect,  or  it  may 
arise  by  implication.  Thus,  if  one  lets  lands  to  another  at  an 
annual  rent  without  any  express  provision  as  to  the  length  or 
terms  of  the  tenancy,  the  latter  becomes  tenant  from  year  to 
year. 

If  a  tenant  remains  in  possession  after  the  expiration  of  his 
lease,  with  the  consent  of  both  parties,  and  nothing  is  said  to 


Agreement 
for  lease  must 
state  time 
for  its  com- 
mencement. 


Tenancy  from 
year  to  year, 
liow  created. 


Lessee  holding 
over,  and  pay- 
ing rent, 


{aa)  See  Tudor's  L.  C,  4tli  ed.,  4  et  seq. 
{bb)  SeeFoa,  4th  ed.,  396. 

(c)  Marshall  v.  Berridge  (1881),  19  Ch.  D.  233;  51  L.  J.  Ch.  329;  Hum- 
phery  v.  Conybeare  (1899),  80  L.  T.  40. 
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rebut  the  inference  of  law,  the  tenancy  is  by  law  a  tenancy  from  becomes 

tenant  from 

year  to  year  on  the  terms  of  the  old  tenancy  so  far  as  appli-  year  to  year. 
cable  {(1),  and  if  a  tenant  enters  under  an  agreement  for  a  term 
which   is  void  at  law,  he   is  liable  as  a  tenant  from   year   to 
year  on  all  the  terms  of  the  agreement  applicable   to  a  yearly 

tenancy  (^')- 

Covenants  to  repair,  to  insure,  and  as  to  mode  of  cultivation, 
and  a  condition  of  re-entry  on  breach  of  covenants,  have  been 
held  applicable  to  a  yearly  tenancy  (/). 

An  instrument  purporting  to  be  a  demise,  but  void  as  such  instrmneut 

void  as  a  lease 

under  the  E.  P.  Act,  1845,  as  not  being  under  seal,  may  be  sued  may  be  sued 

on  as  an 

on  in  equity  as  an  agreement  for  a  lease,  and  specific  performance  agreement. 
will  be  granted  {(/). 

The  position  of  the  parties  under  an  agreement  for  a  lease.  Rights  and 

.  .  obligations  of 

of  which  specific  performance  will  be  enforced,  including  such  parties  under 

an  agreement 

an  instrument  as  is  mentioned  in  the  last  paragraph,  was,  before  for  a  lease. 

the  Jud.  Act,  1873,  different  at  law  and  in  equity.     At  law,  the 

intended  lessee  took  no  interest  by  virtue  of  the  instrument,  but 

if  he  entered  into  possession  and  paid  rent,  he  became  by  reason 

of  such  payment  a  tenant  from  year  to  year  upon  the  terms  of 

the  instrument  applicable  to  such    a  tenancy.      In  equity    he 

was  regarded  as  holding  on  the  same  terms  as  if  a  lease  had 

been  actually  granted.     Since  the  Jud.  Act,  1873,  the  equitable 

rule  prevails  in  every  branch  of  the  Court  (//).    Hence  the  assign 


(d)  Biyhtv.  Darhij  (1786),  I  T.  E.  159  ;  Bhhop  v.  Uowanl  (1823),  2  B.  &  C. 
100;  1  L.  J.  (O.  S.)  K.  B.  243;  Hyatt  v.  Griffiths  (1851),  IT  Q.  B.  505; 
DoMjal  V.  McCarthy,  1893,  1  Q.  B.  736  ;  62  L.  J.  Q.  B.  462. 

(e)  Wood  V.  Tate  (1806),  2  Bos.  &  Pull.  N.  E.  247  ;  Eccl.  Commrs.  v. 
Merral  (1869),  L.  E.  4  Ex.  162;  38  L.  J.  Ex.  93;  Martin  v.  Hmith  (1874), 
L.  E.  9  Ex.  50;  43  L.  J.  Ex.  42. 

(/)  See  cases  in  notes  (d)  and  (e). 

(g)  Zimbler  v.  Abrahams,  1903,  1  K.  B.  577  ;  72  L.  J.  K.  B.  103. 

(h)  Walsh  V.  Lonsdale  (1882),  21  Ch.  D.  9  ;  52  L.  J.  Ch.  2  ;  Manchefta- 
Brewery  Co.  v.  Coombs,  1901,  2  Ch.  608 ;  70  L.  J.  Ch.  814.  But  as  to  an 
agreement  to  grant  a  reversionary  lease,  see  Lewis  v.  Baker,  1905,  1  Ch.  46  ; 
74  L.  J.  Ch.  39. 
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Option  to 
yearly  tenant 
to  have  a 
lease,  how 
long  it  con- 
tinues. 


Mortgagor  in 
possession ;  the 
nature  of  his 
tenancy. 


of  a  person  who  has  agreed  to  grant  a  lease  may  sue  the  other 
party  under  a  covenant  in  the  agreement  (/)• 

If  an  agreement  with  a  yearly  tenant  provides  that  he  may  at 
his  option  have  a  lease  for  a  specified  term,  but  no  time  is 
stipulated  within  which  the  option  is  to  be  exercised,  the  land- 
lord may  at  any  time  call  on  the  tenant  to  exercise  it,  and  in 
default  may  determine  the  tenancy,  but  until  this  is  done  the 
option  continues  (k).  An  option  of  this  kind  passes  by  an 
assignment  of  the  tenant's  interest,  and  if  he  becomes  bankrupt 
passes  to  his  trustee,  and  to  a  purchaser  from  the  trustee  (l). 
An  option  for  a  lease  in  a  tenancy  agreement  for  a  year,  where 
no  period  is  mentioned"  in  the  option,  entitles  the  tenant  to  a 
lease  for  at  least  one  year  (iii). 

The  option  must  not  infringe  the  rule  against  perpetuities  (»). 

A  mortgagor  of  land  in  his  own  occupation  is  sometimes 
described  as  a  tenant  at  will  to  the  mortgagee,  but  his  position  in 
some  cases  more  resembles  that  of  a  tenant  on  sufferance  (o), 
and  any  person  who  subsequently  to  the  mortgage  is  let  into  the 
occupation  of  the  property  by  the  mortgagor  (except  under  a 
lease  duly  made  pursuant  to  an  express  or  to  the  statutory 
power)  is,  as  regards  the  mortgagee,  in  the  same  position  (j;).  If, 
at  the  date  of  the  mortgage,  the  land  is  in  the  occupation  of  a 
tenant,  the  mortgagee  takes  it  subject  to  the  tenancy,  whether 
it  be  from  year  to  year  or  otherwise,  and  if  (as  is  usual) 
the  mortgagor  continues  to  receive  the  rent,  he  does  so  under 
an   implied    authority   from    the    mortgagee,    which   authority 


(i)  MancJiester  Brewer//  Co.  v.  Cooirhs,  sup.,  note  [h). 

\k)  Hersey  v.  Oihhtt  (1854),  IS  Beav.  174  ;  23  L.  J.  Ch.  818 ;  Moss  v.  Barton 
(1866),  L.  E.  1  Eq.  474. 

(/)  BiicJdand  v.  Papillon  (1866),  L.  R.  2  Ch.  67  ;  36  L.  J.  Ch.  81 ;  ToUinrst 
V.  Assocd.,  &c.  Manufacturers,  1903,  A.  C.  414,  423  ;   72  L.  J.  K.  B.  834. 

(Hi)  Austin  V.  Neivham,  1906,  2  K.  B.  167  ;   75  L.  J.  K.  B.  563. 

(n)  See  notes  to  Form  No.  28,  p.  80,  inf. 

(o)  Coote,  7th  ed.,  684. 

Ip)  Keech  v.  Hall  (1778),  1  Doug.  21  ;  Lows  v.  Telford  (1876),  1  A.  C.  414; 
45  L.  J.  Ex.  613. 
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the  mortgagee  may  at  any  time  countermand  by  notice  to 
the  tenant  (q). 

Sect.  II. — TJte  rait  reserved  on  leases,  and  the  remedies  for 
its  reeorery. 

The  ordinary  consideration  for  a  lease  is  rent,  or  an  annual  Rent, 
return  in  money  or  in  kind  reserved  to  the  lessor.     A  power  of 
distress  is  incident  by  common  law  to  rent  reserved  on  leases  of  Distress. 
real  and  corporeal  hereditaments.     The  right  to  distrain  depends 
on  the  possession  of  the  legal  reversion  (/). 

A  distress  may  be  made  for  rent  in  arrear  between  sunrise  Rent  failing 

.  ,  i-iii  due  on  Sunday. 

and  sunset  on  the  day  loUownig  the  day  on  which  the  rent 
became  due.  Rent  falling  due  on  Sunday  may  lawfully  be  paid 
on  that  day,  which  is  not  a  dies  non  at  common  law;  consequently 
rent  falling  due  on  a  Sunday  may  be  distrained  for  on  the 
Monday  following  (.s).  Goods  cannot  be  distrained  on  a  Sunday 
unless  this  objection  is  waived  {t). 

Except  in  cases  coming  within  the  Agr.  H.  Act,  1908,  or  in  sj^  years' 
case  of  the  tenant's  bankruptcy,  the  right  of  distress  for  rent  in  coverabie'by 

,  •       ~\       ,  ,  •  -n  •  •  e  ji        distress, except 

arrear  may  be  exercised  at  any  time  withm  six  years  from  the  in  certain 

time  when  the  rent  became  due  or  an  acknowledgment  in  writing 

of  the  same  was  made  to  the  landlord  or  his  agent  {u),  provided 

that  the  lease  is  still  subsisting  ;  and  if  the  lease  has  determined, 

a  distress  may  be  made  at  any  time  within  six  calendar  months 

from  its  determination,  provided  that  the  landlord's  title  continues 

and  the  tenant  is  still  in  possession  (,r). 

The  executors  of  a  deceased  landlord  have  the  same  right  of  Executors  of 

T,  „  ,.,.,.„.  1111T  11    landlord  may 

distress  for  rent  accrued  m  his  lifetime  as  the  landlord  would  distrain, 
have  had  if  living  (//). 

{q)  Mossv.  Gallimore  (1T79),  1  Doug.  279  ;   Trent  v.  Jhiid  (1853),  9  Exoh. 
14;  22  L.  J.  Ex.  318. 
(r)  Foa,  4tli  ed.,  484  ;  also  164. 

(s)  Child  V.  Edwards,  1909,  2  K.  B.  753 ;  78  L.  J.  K.  B.  1061. 
(t)  IVerth  V.  Londou  and  West nrinster  Loan  Co.  (1889),  5  T.  L.  E.  521. 
(h)  E.  p.  Lim.  Act,  1833,  s.  42  ;  see  Carson,  2nd  ed.,  194. 
(.'•)  Landlord  and  Tenant  Act,  1709,  ss.  6,  7  ;  see  Foa,  4th  ed.,  514. 
(</)  Civil  r.  Act,  1833,  ss.  37,  38. 


LEASES. 


Preferential 
right  of  land- 
lord over  ordi- 
nary creditors. 


Right  of  land- 
lord to  seize 
goods  fraudu- 
lently re- 
moved. 


If  tenant 
becomes 
bankrupt, 
right  of  dis- 
tress limited 
to  six  months' 
rent. 


Distress  for 
rent  due  from 
company 
which  is  being 
wound  up 
cannot  be 
made  without 
consent  of 
Court. 


In  what  cases 
leave  will  be 
given. 


The  goods  of  a  tenant  cannot  be  removed  by  an  execution 
creditor  without  first  pajang  to  the  landlord  one  year's  rent  in 
arrear  (z),  but  this  preferential  right  does  not  exist  (like  the 
right  of  distress)  after  the  tenancy  has  determined  (a). 

If  a  tenant  fraudulently  or  clandestinely  conveys  away  goods 
in  order  to  prevent  the  landlord  from  distraining  them,  the  land- 
lord may  at  any  time  within  thirty  days  after  such  conveying 
away  seize  the  goods  wherever  they  are,  and  other  powers  are 
by  statute  given  to  landlords  in  such  case(/>).  But  this  power 
of  distraining  goods  fraudulently  removed  applies  only  where 
they  would  have  been  distrainable  if  they  remained  on  the 
premises,  and  cannot  be  exercised  if  at  the  time  of  seizure  the 
tenancy  has  determined  (c). 

If  a  tenant  becomes  bankrupt,  and  the  landlord,  after  the 
commencement  of  the  bankruptc}^  distrains  upon  his  goods  for 
arrears  of  rent,  the  distress  is  available  only  for  six  months' 
rent  accrued  due  prior  to  the  order  of  adjudication,  but  he  may 
prove  under  the  bankruptcy  for  the  surplus  (d). 

Under  the  joint  operation  of  ss.  87  and  163  of  the  Companies 
Act,  1862  (now  ss.  142  and  211  of  the  Companies  (Consolidation) 
Act,  1908),  as  interpreted  by  judicial  decisions,  a  distress  cannot 
be  levied  on  the  goods  of  a  company  which  is  being  wound  up 
except  by  leave  of  the  Court  in  any  case  where  the  rent  in  arrear 
is  a  debt  due  from  the  company  to  the  landlord,  and  provable  as 
such.  But  where  a  landlord  who  as  a  stranger  and  not  a  creditor 
of  the  company  seized  goods  under  his  ordinary  rights  of  land- 
lord as  being  a  stranger's  goods  on  the  lands  of  his  tenant,  this 
rule  was  held  not  to  apply  (r).  Leave  will  be  given  to  a 
landlord  to  distrain  for  rent  accrued  after  the  winding-up,  in  cases 

(z)  Landlord  and  Tenant  Act,  1709,  s.  1 ;  Cox  v.  Ilarjier,  1910,  1  Ch.  480  ; 
79  L.  J.  Ch.  307. 

(«)  Cox  V.  Leif/h  (1874),  L.  E.  9  Q.  B.  333;  43  L.  J.  Q.  B.  123. 

{b)  Distress  for  Eent  Act,  1737,  ss.  I— 10. 

(r)  Graij  v.  Htaii  (1883),  11  Q.  B.  D.  668;  52  L.  J.  Q.  B.  412. 

[d)  Bankruptcy  Act,  1883,  s.  42,  as  amended  by  Bankruptcy  Act,  1890, 
s.  28 ;  and  see,  Ee  Machenzie,  1899,  2  Q.  B.  566  ;  68  L.  J.  Q.  B.  1003. 

(e)  Re  Lnnihj    dramte  Co.    (1871),   L.   E.   6   Ch.   462;  40  L.  J.  Ch.  588  ; 
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where  the  company  retains  possession  for  the  convenience  of 
the  winding-up  and  the  realization  of  the  property  to  better 
advantage  (/). 

In  holdings  to  which  the  Agr.  H.  Act,  1908,  applies,  a  land-  in  agricultural 

holdings,  right 

lord  cannot  distrain  for  rent  which  became  due  more  than  one  of  distress 

limited  to  one 

year  before  the  making  of  the  distress.  But  where,  according  to  year. 
the  ordinary  course  of  dealing  between  the  landlord  and  tenant, 
the  payment  of  the  rent  has  been  deferred  until  the  expiration 
of  a  quarter  or  a  half-year  after  the  date  at  which  it  legally 
became  due,  the  rent  is  for  this  purpose  to  be  deemed  to  have 
become  due  at  the  expiration  of  such  quarter  or  half-year  (g). 

All  goods  found  on  the  premises,  whether  belonging  to  the  what  goods 

may  be  dis- 

tenant  or  to  a  stranger  (other  than  such  as  are  specially  protected  trained, 
by  the  common  law  or  by  statute),  are  distrainable  for  rent. 

Things  privileged  by  common  law  are — (1)  things  annexed  to  Things  pro- 
the  freehold  ;  (2)  things  delivered  to  a  person  exercising  a  public  distress  (;o  :— 
trade  to  be  carried,  wrought,  worked  up,  or  managed  in  the  way  comm'ou  law. 
of  his  trade  or  employment ;  (3)  things  in  actual  use,  e.g.,  the 
horse  a  man  is  riding  on,  or  the  axe  in  his  hand.     Beasts  of  the 
plough  and  implements  of  husbandry,  or  of  a  man's  trade  or 
profession,   are  also  privileged,  if  there  is   a  sufficient  distress 
without  them  [i) ;  (4)  goods  in  custody  of  the  law. 

By  the  Joint  operation  of  the  County  Courts  Act,  1888,  s.  147,  ^l^^^^l. 
and  the  Law  of  Distress  Amendment  Act,  1888,  s.  4,  the  wearing  Wearing 

apparel,  &c. 

apparel  and  bedding  (k)  of  the  tenant  or  his  family,  and  the  t.ools 


Be  Traders'  N.  H.  Co.  (18T4),  L.  E.  19  Eq.  60;  44  L.  J.  Ch.  172;  Re 
Harpur's,  &c.  Co.,  1900,  2  Ch.  731  ;  69  L.  J.  Ch.  841  ;  Foa,  4th  ed.,  527  et  seg. 

(/)  lie  Lundy  Or  unite  Co.,  sup. ;  Re  North  Yorkshire  Iron  Co.  (1878),  7 
Ch.  D.  661 ;  47  L.  J.  Ch.  333  ;  Re  South  Kensington,  dx.  Stwes  (1881),  17 
Ch.  D.  161 ;  50  L.  J.  Ch.  446 ;  and  see.  Re  Hig<jinshaw  &  Co.,  1896,  2  Ch.  544  ; 
65  L.  J.  Ch.  771. 

[g)  S.  28  ;  see  Kx  p.  Bull  (1887),  18  Q.  B.  D.  642  ;  56  L.  J.  Q.  B.  270. 

(/()  FoA,  4th  ed.,  496  et  seq. ;  Lely  &  Aggs,  Agricultiu'al  Holdings,  4th  ed. ; 
ProiK,  &c.  Co.  V.  Low  Moor,  &c.  Co.,  1909,  2  K.  B.  344  ;  78  L.  J.  K.  B.  702. 

(i)  Simpson  v.  Hartopp,  Willes,  512;  and  see,  Clarke  y.  Millwall  Dock  Co. 
(1886),  17  Q.  B.  I).  494 ;  55  L.  J.  Q.  B.  378. 

(A-)  "  Bedding"  includes  "bedstead"  :  Davis  v.  Harris,  1900,  1  Q.  B.  729  ; 
69  L.  J.  Q.  B.  232. 
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Agricultural 
stock,  &c. 


Appraisement. 


Sale  by 
auction. 

Replevy. 

Certified  bailiff 
only  can  levy 
distress. 

Law  of  Distress 
Amendment 
Act,  1908. 


Protection  of 
under-tenants, 
lodgers,  &c. 


and  implements  of  his  trade  (l)  to  the  value  of  £5  (m),  are 
protected  from  distress,  but  this  privilege  does  not  extend  to 
any  case  where  the  interest  of  the  tenant  has  expired  and  when 
possession  of  the  premises  in  respect  of  which  the  rent  is 
claimed  has  been  demanded,  and  where  the  distress  is  made 
not  earlier  than  seven  days  after  such  demand. 

Where  live  stock  belonging  to  another  person  has  been  taken 
in  by  the  tenant  of  an  agricultural  holding  to  be  fed  at  a  fair 
price,  such  stock  cannot  be  distrained  by  the  landlord  where 
there  is  other  sufficient  distress  to  be  found,  and  if  no  other 
sufficient  distress  can  be  found,  there  cannot  be  taken  by  distress 
a  sum  exceeding  the  price  agreed  to  be  paid  for  the  feeding,  or 
so  much  of  it  as  remains  unpaid,  and  agricultural  or  other 
machinery  hired  by  the  tenant,  and  live  stock  belonging  to 
others,  and  which  is  on  the  premises  for  breeding  purposes, 
cannot  be  distrained  for  rent  in  arrear  (»). 

A  landlord  or  other  person  levying  a  distress  may  sell  the 
goods  and  chattels  distrained  without  causing  them  to  be  pre- 
viously appraised,  unless  the  tenant  or  owner  of  the  goods 
requires  an  appraisement ;  and  for  the  purposes  of  sale  the 
goods  must,  at  the  request  of  the  tenant  or  owner  of  them,  be 
removed  to  a  public  auction  room  or  some  other  fit  place  and 
there  sold.  The  tenant  or  owner  may,  on  giving  security  for 
costs,  have  fifteen  days  within  which  to  replevy.  Distress  can 
only  be  levied  by  a  bailiff  certificated  by  a  county  court  judge  (o). 

The  landlord's  rights  of  distress  against  the  goods  of  strangers 
on  the  lands  of  his  tenant  have  been  modified  considerably  by 
the  Law  of  Distress  Amendment  Act,  1908. 

By  this  Act,  with  certain  exceptions,  and  after  complying  with 
certain  provisions,  the  goods  of  (1)  under-tenants  liable  to  pay 
by  equal  instalments  not  less  often  than  every  actual  or  customary 
quarter  of  a  year  a  rent  which  would  return  in  any  whole  year 

{I)  Addison  v.  Shepherd,  1908,  2  K.  B.  118  ;  77  L.  J.  K.  B.  134. 
(m)  Lavell  v.  Richings,  190G,  1  K.  B.  480;  75  L.  J.  K.  B.  287. 
{n)  Agr.  H.  Act,  1908,  s.  29  ;  Law  of  Distress  A.  Act,  1908,  s.  4  (1). 
(o)  Law  of  Distress  A.  Act,   1888,   ss.  5,  6,  7 ;  Law  of  Distress  A.  Act, 
1895,  see  Perring  &  Co.  v.  Emerson,  1906,  1  K.  B.  1  ;  75  L.  J.  K  B.  12. 
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the  full  annual  value  of  the  premises  or  of  such  part  thereof  as 
is  comprised  in  the  under-tenancy,  (2)  any  lodger,  or  (3)  any  other 
person  whatsoever,  not  being  a  tenant  of  the  premises  or  of  any 
part  thereof,  and  not  having  any  beneficial  interest  in  any  tenancy 
of  the  jDremises  or  of  any  part  thereof,  are  protected  against 
distress  for  rent  due  to  any  superior  landlord  by  his  immediate 
tenant,  if  the  under-tenant,  lodger,  or  other  person  makes  a 
declaration  (o)  that  the  goods  are  his  propert}-  or  in  his  lawful 
possession  and  that  the  immediate  tenant  has  no  property  or 
beneficial  interest  in  such  goods  (oa). 

S.  4  (1)  provides  that  the  Act  shall  not  apply  to  any  live  stock 
to  which  s.  29  of  the  Agr.  H.  Act,  1908,  applies. 

The  Lodger's  G.  P.  Act,  1871,  is  by  s.  8  of  the  Law  of  Distress  Lodger's  Goods 
A.  Act,  1908,  repealed  wherever  and  so  far  as  the  latter  Act  applies.  Act,  i87i, 
but  it  is  difficult  to  see  what  cases  could  now  arise  under  the  operative. 
former  Act. 

Under  the  Lodger's  G.  P.  Act,  1871,  difficulties  frequently 
arose  as  to  whether  a  person  was  a  lodger  who  was  protected 
under  the  Act,  or  an  under-tenant,  who  was  not.  This  distinction 
is  now  only  material  in  cases  where  the  party  seeking  relief  is  not 
an  under-tenant  within  the  meaning  of  s.  1  (a)  of  the  1908  Act, 
and  it  would  appear  that  the  protection  afforded  by  this  Act  does 
not  apply  in  cases  where  rent  is  payable  by  the  month  or  week. 

No   exhaustive   definition   of    the   word   "lodger"    has  been  Meaning  of 

1  T  1  •  •  m  "lodger." 

given,  each  case  must  depend  upon  its  own  circumstances.  The 
existence  of  a  right  of  the  landlord  to  exercise  control  over  the 
premises  is  the  most  important  factor  in  determining  whether 
the  relationship  of  landlord  and  lodger  exists  (^j).  A  person 
who  does  not  sleep  in  the  house,  but  who  merely  occupies  rooms 
for  business  purposes,  is  not  a  lodger  (q). 

(o)  The  declaratiou  need  not  be  one  under  the  Stat.  Declarations  Act,  1835  : 
Rogers  v.  Martin  (1910),  102  L.  T.  687. 

{oo)  See  ChappfU  v.  Harrison,  Times  Newspaper  of  11th  Nov.,  1910,  where  it 
was  held  that  a  piano  lent  at  a  theatre  without  consideration  was  distrain- 
able;  and  cf.  Shenslone  v.  Freeman,  1910,  2  K,  B.  84  ;  79  L.  J.  K.  B,  982. 

{p)  Ness  V.  Stephenson  (1882),  9  Q.  B.  D.  245;  and  cf.  case  on  lodger 
franchise,  Kent  v.  Fittall  (No.  3),  1909,  1  K.  B.  215  ;  78  L.  J.  K.  B.   110. 

('/)  Ueawood  v.  Bone  (1884),  13  Q.  B.  D.  179. 
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LEASES. 


Covenant  for 
pajnnent  of 
rent  implied. 


How  many 
years'  arrears 
of  rent  can  be 
recovered  in 
action  on 
covenant  (s). 


Right  to  rent- 
charge  ban-ed 
altogether 
after  twelve 
years,  but  not 
rent  reserved 
by  lease  in 
writing. 


Seciis,  where 
tenancy  is 
without 
writing. 


The  words  "  yielding  and  paying "  in  a  reservation  of  rent 
amount  to  a  covenant  for  payment  (r),  but  it  is  usual  to  insert  a 
formal  covenant. 

In  cases  decided  before  1874  it  was  held  that  under  the  E.  P. 
Lim.  Act,  1833,  s.  42,  and  the  Civil  P.  Act,  1833,  s.  3,  taken 
together,  a  landlord  could  recover  only  six  years'  arrears  of  rent 
by  a  distress,  but  might  recover  twenty  years'  arrears  by  an 
action  on  the  covenant  (t). 

The  E.  P.  Lim.  Act,  1874,  does  not  appear  to  affect  the  right 
to  recover,  by  an  action  on  the  covenant,  rent  reserved  in  an 
indenture  of  demise,  and  accordingly  twenty  years'  arrears  of 
rent  are  so  recoverable  {u). 

Under  s.  3  of  the  E.  P.  Lim.  Act,  1833,  as  amended  by  s.  1  of 
the  Act  of  1874,  a  rent-charge,  chief  rent  or  a  quit  rent  payable  in 
respect  of  freehold  or  copyhold  land  may  be  lost  altogether  with 
any  remedy  under  a  personal  covenant  by  non-payment  for  twelve 
years  (x),  but  these  sections  do  not  apply  to  rent  reserved  on  a 
demise  (y).  The  right  to  rent  reserved  by  deed  is  not  barred  by 
non-payment,  so  long  as  the  relation  of  landlord  and  tenant 
continues  (i/t/),  except  that,  as  above  stated-,  the  amount  to  be 
recovered  is  limited  to  six  or  twenty  years'  arrears  according  to 
the  method  adopted  for  recovery. 

If,  however,  a  tenant  from  year  to  year  or  other  period  without 
a  lease  in  writing  remains  in  possession,  and  pays  no  rent  for 
twelve  years,  the  right  of  the  landlord  to  the  land  is  extinguished, 
and  his  right  to  the  rent  in  arrear  is  extinguished  also  (z). 

{r)  Giles  v.  Hooper  (1690),  Carth.  135  ;  Bower  v.  IloiJges  (1853),  13  C.  B. 
765  ;  22  L.  J.  C.  P.  194. 

(s)  See  Lightwood,  Time  Limit  on  Actions,  174. 

{t)  Parjet  v.  Folei/  (1836),  2  Bing.  N.  C.  679  ;  5  L.  J.  C.  P.  258;  Ilimter  v. 
NocJwJds  (1850),  1  Mac.  &  G.  640  ;   19  L.  J.  Ch.  177. 

{a)  Durley  v.  Tennant  (1885),  53  L.  T.  257;  Done<jan  v.  Neill,  16  L.  E.  Ir.  309. 

(r)  Howitt  V.  Ilarrimjto)! ,  1893,  2  Ch.  497;  62  L.  J.  Ch.  571;  Hhaw  v. 
Crompton,  1910,  2  K  B.  370. 

(2/)  Grant  v.  Elhs  (1841),  9  M.  &  W.  113,  122;  11  L.  J.  Ex.  228;  Jones  v. 
Withers  (1896),  74  L.  T.  572. 

{yy)  Archhold  v.  SciiUy  (1861),  9  H.  L.  C.  360 ;  Foa,  4th  ed.,  173. 

{:<)  E.  P.  L.  Act,  1833,  ss.  8,  34,  as  amended  by  Act  of  1874  ;  Be  Jolly, 
1900,  2  Ch.  616;  69  L.  J.  Ch.  661. 
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According];  to  the  common  law,  rents  reserved  on  a  lease  and  No  apportion- 

^  _  ment  of  rent 

other  rents  were  not  apportionable ;  consequently,  if  the  lessor  by  the  common 

law. 

died  between  two  rent  days,  the  entire  rent  for  the  current  year, 
if  the  lease  was  a  continuing  one,  went  to  his  heir-at-law  or 
other  the  person  on  whom  the  reversion  devolved  ;  and  if  the 
lease  determined  on  his  death,  the  whole  of  the  rent  for  that 
half-year  was  lost  (a). 

Under  the  Apportionment  Act,  1870,  rents  are  to  he  considered  But  provided" 

'-  *■  for  by 

as  accruing  from  day  to  day,  and  are  apportionable  in  respect  of  "^pp^^"^'*!"" 
time  :  s.  2.     The  apportioned  part  is  payable  when  the  whole  rent  1870. 
becomes  due  :  s.  3.     The  persons  entitled  to  apportioned  parts 
have  the  same  remedies  for  recovering  them  as  if  entitled  to  the 
entirety,  but  the  lessee  is  not  liable  for  any  apportioned  part 
specifically  :  s.  4. 

The  Act  applies  to  a  specific  as  w^ell  as  a  residuary  devise,  and 
under  it  a  current  half-year's  rent  is  apportionable  between  the  heir 
or  the  devisee  of  the  land  and  the  testator's  personal  estate  (h). 

The  Act  does  not  apply  to  any  sum  duly  and  properly  paid  or 
accrued  due  before  the  hapj)ening  of  the  incident  which  is 
said  to  necessitate  the  apportionment,  hence  does  not  apply  to 
rent  which  by  agreement  is  payable  in  advance  and  has  there- 
fore accrued  due  although  in  respect  of  a  period  during  which  the 
tenant's  occupation  may  cease  (c)- 

The  Act  apportions  liabilities  as  well  as  rights  (d).     Hence,  if  Application  of 

^  -^  o  \    /  ji^^^  I^Q  current 

a  lease  is  assigned   between  two  rent  days,  the  lessor  has   a  i"\ton 

°  '  assignment 

separate  right  of  action  against  the  assignor  for  the  proportion  of  lease, 
of  rent  up  to  the  date  of  the  assignment,  and  against  the  assignee 
for  the  proportion  accruing  afterwards  (c). 

When  a  tenant  becomes  bankrupt  during  the  currency  of  a  or  bankruptcy 

1 of  tenant. 

(o)  See  1  Swanston,  337,  note,  and  the  cases  there  cited. 

{h)  Capron  v.  V.  (1874),  L.  E.  17  Eq.  288 ;  43  L.  J.  Ch.  G77  ;  .see  also 
ConstaUe  v.  C.  (1879),  11  Ch.  D.  681  ;  48  L.  J.  Ch.  621. 

(c)  Ellis  V.  lioivhotham,  1900,  1  Q.  B.  740 ;  69  L.  J.  Q.  B.  379. 

{d)  Bochester  v.  Le  Fanu,  1906,  2  Oh.  513;  75  L.  J.  Ch.  743;  and  see  Re 
Wilson  (1893),  62  L.  J.  Q.  B.  628  ;  Foa,  4th  ed.,  125. 

(e)  Hwausea  Bk.  v.  Thomas  (1879),  4  Ex.  D.  94 :  48  L.  J.  Ex.  344.  If 
the  assignor  is  the  orig-iual  lessee  the  whole  rent  could  be  recovered  against 
him  under  the  covenant. 
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LEASES. 


Contracting 
out. 


What  are 
usual  cove- 
nants in  a 
lease. 


Covenant  by 
lessee  to 
pay  rates  and 
taxes  in- 
cludes sewers 
rate  and  land 
tax,  but  not 
the  landlord's 
projierty  tax. 


quarter,  the  quarter's  rent  is  apportionable,  and  that  portion 
which  belongs  to  the  period  prior  to  the  adjudication  is  within 
s.  42  of  the  Bankr.  Act,  1883  (as  amended  by  the  Act  of  1890, 
s.  28),  and  the  landlord  may  distrain  for  it  (/). 

The  parties  may  agree  that  the  Apportionment  Act,  1870,  shall 
not  apply  (//). 

Sect,  III, — 'Tlie  coveitaiits  uaiiaUij  inserted  in  leases  in  relatietn  to 
rates  and  taxes,  and  the  liveservation,  repair,  and  insuranee  of 
the  demised  iwopertji. 

The  "  usual  "  {h)  covenants  in  a  lease  for  a  term  of  years  are, 
on  the  part  of  the  lessee,  (1)  to  pay  the  rent ;  (2)  to  pay 
rates  and  taxes,  except  such  as  are  payable  by  the  landlord  by 
statute;  (3)  to  keep  the  demised  premises  in  repair  during  the 
term  ;  (4)  to  deliver  them  ujd  in  good  repair  at  the  end  of  the 
term ;  (5)  to  permit  the  landlord  to  enter  and  view  the  state  of 
repair.  The  lessor  is  also  entitled  to  have  inserted  a  power  to 
re-enter  for  non-payment  of  rent,  but  not  for  breach  of  any  other 
covenant  (/).  Most  leases  also  contain  a  covenant  for  insurance 
against  loss  or  damage  by  fire.  If  the  lease  is  of  a  farm,  there 
are  generally  covenants  as  to  cultivation,  so  far  as  such  covenants 
can  now  be  enforced  (A;).  Other  covenants  are  often  stipulated 
for,  but  cannot  be  insisted  on  under  an  open  contract.  These 
will  be  considered  in  a  subsequent  section. 

Rates,  taxes  and  other  charges. 
A  covenant    by    the    lessee    to    pay   "  all    rates,    taxes    and 
assessments  payable  for  or  in  respect  of  the  demised  premises 

(/)  Re  Hm-ell,  1895,  1  Q.  B.  844  ;  64  L.  J.  Q.  B.  454.  As  to  the  rights 
of  the  lessor  of  a  company  in  liquidation,  see  Re  South  Kensington  Stores 
(1881),  17  Ch.  D.  161  ;  50  L.  J.  Ch.  446;  ShacMl  v.  Clwrlton,  1895,  1  Ch. 
3V8  ;  64  L.  J.  Ch.  353. 

{(j)  S.  7 ;  and  see  Re  Meredith  (1898),  67  L.  J.  Ch.  409. 

(7i)  Hampshire  v.  Wichens  (1878),  7  Ch.  D.  555  ;  47  L.  J.  Ch.  243,  and  see, 
Strelly  v.  Pearson  (1880),  15  Ch.  D.  113;  49  L.  J.  Ch.  406;  Re  Lander  and 
Bagley,  1892,  3  Ch.  41  ;  61  L.  J.  Ch.  707. 

{i)  BlaJi-esley  V.  Whiehlon  (1841),  1  Hare,  176;  11  L.  J.  Ch.  164.  It  is 
doubtful  whether,  in  the  absence  of  stipulation,  a  covenant  to  do  specific 
repairs  after  notice  could  be  insisted  on. 

(/.•)  See  Agr.  H.  Act,  1908,  and  p.  51,  inf. 
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without  any  exception,"  includes  not  only  ordinary  rates  payable 
by  the  tenant,  but  also  taxes  and  assessments  imposed  by 
Parliament,  and  which,  in  the  absence  of  agreement,  a  tenant 
is  allowed  to  deduct  from  his  rent,  e.g.,  sewers  rate  and  land 
tax  (/).  The  property  or  income  tax  is,  however,  an  exception, 
as  the  burden  is  thrown  on  the  lessor  notwithstanding  any 
contract  to  the  contrary  (/»),  as  are  also  some  of  the  new  taxes 
imposed  by  the  Fin.  (1909-10)  Act,  1910. 

A  covenant  by  the  lessor  to  pay  all  rates  and  taxes  "  now  or  Covenant  by 

lessor  to  pay 

hereafter  to  become  payable"  nicludes  "increased  assessment " (»).  rates  and 

1       •  •  •  taxes,  &c. 

A  covenant  by  the  lessor  to  pay  "  duties,  nupositions  and 
outgoings  "  includes  compensation  payable  under  the  Licensing 
(Consolidation)  Act,  1910  {(>). 

Tithe  rent-charge  is  now,  by  the  Tithe  Act,  1891,  payable  by  Tithe  rent- 
the  "owner  "  {p),  notwithstanding  any  contract  to  the  contrary,  "^  ' 
and  a  covenant  to  pay  tithe  rent-charge  by  way  of  additional 
rent  is  void  {q)  ;  but  the  Act  does  not  apply  {r)  to  "  a  rent-charge 
payable  under  the  Extraordinary  Tithe  Redemption  Acts,  1886 
and  1897,  nor  a  rent-charge  payable  under  the  Tithe  Act,  1860, 
in  respect  of  the  tithes  on  any  gated  or  stinted  pasture,  nor  a  sum 
or  rate  jjayable  for  each  head  of  cattle  or  stock  turned  on  land 
subject  to  common  rights  or  held  or  enjoyed  in  common,  "  and 
(see  s.  10  (1) )  the  Act  does  not  apply  to  a  rent-charge  issuing  out 
of  land  of  a  railway  company  (s). 

(0  Amfiehl  v.  White  (1825),  Ey.  &  Mo.  246  ;  Manniiuj  v.  Lunn  (1845),  2 
Car.  &  K.  13. 

(«i)  Income  Tax  Act,  1842,  s.  (30,  Sch.  A,  No.  4,  r.  9,  see  also  s.  73  ; 
Hancock  &  Co.  v.  GilkmJ,  1907,  1  K.  B.  47  ;  76  L.  J.  K.  B.  20;  Woodfall, 
IStli  ed.,  641  et  se'j. 

(n)  Sahmaii  v.  Ifulfonl  1909,  2  Ch.  602  ;  79  L.  J.  Ch.  41  ;  and  water 
rate :  Bourn  and  Tant  v.  Salmon,  ih:  Ltd.,  1907,  1  Ch.  616  ;  76  L.  J.  Ch.  374, 
and  see,  Re  Flo/jd,  1897,  1  Ch.  633 ;  66  L.  J.  Ch.  350  ;  Driesehnan  v. 
Winstanleij  (1909),  53  Sol.  J.  631. 

(o)  Wooler  v.  N.  E.  Breweries,  1910,  1  K.  B.  at  p.  251  ;  79  L.  J.  K.  B.  138, 
a  case  on  the  Act  of  1904. 

{p)  See  Feed  v.  Kin,j  (1895),  11  T.  L.  E.  18. 

{q)  LudloivY.  Pike,  1904,  1  K.  B.  531 ;  73  L.  J.  K.  B.  274. 

(r)  S.  9  (2). 

(s)  As  to  the  law  before  the  1891  Act,  see  Woodfall,  18th  ed.,  632. 
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leases; 


As  to  charges 
thrown  by  Act 
of  Parliament 
on  the  owner ; 
e.g.^  paving 
and  draining 
expenses. 


"  Duties," 
"  charges," 


Cost  of  com- 
plying with 
sanitary,  tl'c, 
notices  where 
land  settled 
and  let  is 
payable  out 
of  income. 


Tenant  liable 
for  actual 
waste. 


What  is 
waste  ? 


A  covenant  by  the  tenant  limited  to  "  rates,  taxes  and  assess- 
ments "  does  not  apply  to  charges  imposed  by  an  Act  of 
Parliament  on  the  owner,  although  as  an  additional  security 
power  is  given  to  levy  them  against  the  tenant,  e.g.,  the  expense 
of  paving  and  sewering  a  street  or  abating  a  nuisance  under  the 
Metropolis  Management  or  the  Public  Health  Acts  if),  whether 
imposed  before  or  after  the  date  of  the  lease  {n).  But  charges  of 
this  kind  will  be  within  the  covenant,  if  the  word  "  duties," 
"  charges,  "  "  impositions  "  or  "  outgoings  "  is  added  to  "  rates, 
taxes  and  assessments  "  (//).  And  it  makes  no  difference  that 
the  term  is  a  short  one,  cij.,  for  three  years  only  {z). 

As  between  a  tenant  for  life  and  remainderman,  the  cost  of 
complying  with  sanitary  and  dangerous  structure  notices  is 
chargeable  against  income  ia). 

Tlic  jyrcservation,  repair  and  insuyance  of  the  (lemiscd  property. 

Primarily  every  tenant  for  a  term  of  years,  or  from  year  to 
year,  or  at  will,  is  lial)le  at  law  for  damage  caused  by  actual 
waste,  e.g.,  pulling  down  houses  or  walls,  cutting  timber,  cutting 
fruit  trees  in  a  garden  or  orchard,  opening  mines,  altering  the 
nature  of  the  property  by  converting  meadow  into  arable,  &c.  {h). 
But  no  action  for  waste  will  lie  unless  there  is  injury  to  the 
inheritance  in  one  of  the  following  ways,  viz.,  by  diminishing  the 
value  of  the  estate,  or  increasing  the  burden  on  it,  or  destroying- 
identity  and  thus  impairing  the  evidence  of  title  (c).     Thus  it  is 

{t)  Baylis  v.  Jigyens,  1898,  2  Q.  B.  315 ;  67  L.  J.  Q.  B.  793. 

(«)  Ltirnhj  V.  Faupel  (1904),  90  L.  T.  140. 

{y)  See  Greaves  v.  Whitmarsh  <i'  Co.,  1906,  2  K.  B,  340;  75  L.  J.  K.  B.  633, 
and  cases  there  cited. 

(2)  Be  Warriner,  1903,  2  Ch.  367  ;  72  L.  J.  Ch.  701. 

(o)  Re  Copland's  Settlement,  1900,  1  Ch.  326 ;  69  L.  J.  Ch.  240. 

(ft)  Co.  Litt.  53  a;  Simmons  v.  Norton  (1830),  7  Bing.  640;  9  L.  J.  (O.  S.) 
C.  P.  185,  and  see,  St.  Albans  v.  Skipivith  (1845),  8  Beav.  354;  14  L.  J.  Ch. 
247.  Ifr  would  seem  that  the  pasture  must  be  ancient :  Goring  v.  G.  (1876), 
3  Swanst.  661. 

{c)  Doe  V.  Burlington  (1833),  5  B.  &  Ad.  507  ;  3  L.  J.  Iv.  B.  26.  The  mean- 
ing of  destroying  identity  has  been  bronght  within  very  narrow  limits,  see 
Doherty  v.  Allman  (1878),  3  A.  C.  709. 
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not  waste  to  erect  new  buildings  whereby  the  value  of  the  estate 
is  increased  (r/),  or  to  pull  down  a  ruinous  barn  without  rebuild- 
ing it,  if  the  estate  is  not  injured  thereby  (e),  or  to  use  land  as 
arable  where  it  has  not  been  used  previously  as  permanent 
pasture   (/)  ;   but   alteration   of   and   injury   to   the   estate   by  Waste  not 

the  less  so 

shooting  rubbish  on  it  is  not  the  less  waste  because  it  may  result  because  it 

produces 

in  a  greater  countervailing  advantage  by  raising  low-lying  land  countervailing 

^  ^  6         J  6  J       to  advantage. 

above  the  water-level  (//). 

An  act  of  waste  by  a  tenant  is  a  present  injury  to  the  reversion,  Action  may  be 

.  .  ■       ,       .  ,  ,  brought  by 

for  which  the  lessor  may  bring  an  action  during  the  term  (h).        reversioner 

during  the 

The  executors  of  a  tenant  for  life  (i)  are  liable  to  the  remainder-  term. 
man  for  permissive  waste  if  the  tenant  was  bound  to  keep  the  pennistive*'^ 
premises  in  repair  (A),  but  in  the  absence  of  any  such  express 
obligation  the  estate  of  a  legal  tenant  for  life  is  not  liable  for 
permissive  waste  (/).  The  estate  of  a  tenant  for  life  of  leaseholds, 
where  the  leases  contain  covenants  to  keep  and  deliver  up  the 
premises  in  good  repair,  is  not  lial)le  to  the  remainderman  for 
breaches  occurring  during  the  subsistence  of  the  life  estate  (in). 
Aj^parently  a  lessee  for  a  term  of  years  is  liable  for  permissive 
waste,  but  this  is  not  entirely  free  from  doubt  (»). 

A  tenant  at  will  is  not  liable  for  permissive  waste  (o).  A 
tenant    from    year   to   year   is    bound    to    keep   the    premises 

(r/)  Jones  V.  CImppell  (1875),  L.  E.  20  Eq.  539  ;  44  L.  J.  Ch.  058;  Meux  v. 
Coblet/,  1892,  2  Ch.  253  ;  61  L.  J.  Ch.  449. 

(e)  Doe  V.  Burlinytott,  siqj. 

(/)  Rush  V.  Lucas,  1910,  1  Ch.  437  ;  79  L.  J.  Ch.  172. 

{g)  West  Ham,  &c.  Bd.  v.  E.  London  Waterworks,  1900,  1  Ch.  624 ;  69 
L.  J.  Ch.  257. 

(h)  Queen's  Coll.,  Oxford  v.  LlaUeff  (1811),  14  East,  489;  London  Corpn.  v. 
Hedger  (1810),  18  Ves.  355. 

(/)  As  to  waste  by  a  tenant  for  life,  see  also  Dissertation  on  Settlements, 

(/.•)   I.  oodhouse  v.  WaJker  (1880),  5  Q.  B.  D.  404  ;  49  L.  J.  Q.  B.  609. 
(/)  Be  Gartwright  (1889),  41  Ch.  D.  532  ;  58  L.  J.  Ch.  590. 
(?n)  Re  Parry,  1900,  1  Ch    160;  69  L.  J.  Ch.  190. 
(»)  Davies  V.  D.  (1888),  38  Ch.  D.  499 ;  57  L.  J.  Ch.  1093. 
(o)  Shrewsbury's  Case  (1600),  5  Co.  Eep.  13  b;   Harnett  v.  Maitland  (1847), 
16  M.  &  W.  257  ;  16  L.  J.  Ex.  134. 
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Construction 
of  covenants 
to  repair. 


Measure  of 
damages  on 
breach  of  cove- 
nant to  deliver 
up  in  rex^air. 


wind  and  water  tight,  but  not  to  do  substantial  repairs,  such  as 
new  roofing  (jj). 

Under  a  general  covenant  by  a  lessee  to  keep  the  premises  in 
good  repair  and  to  deliver  them  up  in  good  repair  and  condition  at 
the  end  of  the  terra,  it  is  not  sufficient  to  keep  them  in  the  same 
state  of  repair  as  they  were  in  at  the  commencement  of  the  term, 
if  they  were  then  in  bad  repair.  The  class  and  description  of  the 
house  may,  however,  be  taken  into  account,  viz.,  whether  it  is  an 
old  or  a  new  one,  and  it  must  be  kept  and  delivered  up  in  good 
repair  with  reference  to  the  class  to  which  it  belongs  (q).  "  Good 
tenantable  repair"  means  such  repair  as,  having  regard  to  the 
age,  character,  and  locality  of  the  house,  would  make  it  reason- 
ably fit  for  the  occujDation  of  a  tenant  of  the  class  who  would  be 
likely  to  take  it  (r).  If  a  tenant  takes  a  house  which  is  of  such  a 
kind  that  by  its  own  inherent  nature  it  will  in  the  course  of  time 
fall  into  a  particular  condition,  e.g.,  if  it  is  built  on  boggy  soil 
without  a  proj^er  foundation,  its  falling  into  that  condition  is  not 
a  breach  of  the  covenant  to  repair  (s).  The  principle  of  these 
decisions  applies  equally  to  a  covenant  by  the  lessor  (t).  A 
covenant  to  keep  in  good  repair  imposes  an  obligation  to  put 
in  repair  premises  which  at  the  time  of  the  demise  were  not  in 
repair  (»). 

Where  an  action  is  brought  at  the  end  of  the  term  on  the 
covenant  to  deliver  up  in  repair,  the  measure  of  damages  is  the 
sum  which  it  will  take  to  put  the  premises  in  the  state  of  repair 


{p)  Ferguson   v.   {\~91),  2   Esp.   590;  Anivorth  v.  Johnson  (1832),  5 

Car.  &  P.  239  ;  Leach  v.  Thomas  (18;35),  7  ih.  327  ;  and  see  Foa,  -Ith  ed.,  150. 
.  {q)  GntteruJf/e  v.  Mnnyard  (1834),  1  M.  &  Eob.  334  ;  Stanley  v.  Toiogood 
(1836),  3  Bing.  N.  C.  4  ;  6  L.  J.  C.  P.  129;  Brown  v.  Trnmper  (1858),  26 
Beav.  11;  Patjne  v.  Haine  (1847),  16  M.  &  W.  541;  16  L.  J.  Ex.  130; 
Easton  v.  Pralt  (1863),  2  H.  &  C.  676  ;  33  L.  J.  Ex.  233. 

(r)  Frondfoot  v.  Hart  (1890),  25  Q.  B.  D.  42  ;  59  L.  J.  Q.  B.  389 ;  and  see 
London  Coiyn.  v.  G.  W.  Ry.,  1910,  2  Ch.  314  ;  79  L.  J.  Ch.  632. 

(«)  Lister  v.  Lane,  1893,  2  Q.  B.  212;  62  L.  J.  Q.  B.  583;  Wright  v. 
Laivson  (1903),  W.  N.  108. 

{t)  Torrens  v.  Walker,  1906,  2  Ch.  166;  75  L.  j;.  Ch.  645. 

(»,)  Paynev.  Haine,  sup.;  Jacob  v.  Down,  1900,  2  Ch.  156,  161 ;  69  L.J.  Ch. 
493. 
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in  which  the  tenant  ought  to  have  left  them  (r),  and  this  is  so 
although  by  reason  of  some  arrangement  between  the  landlord 
and  a  third  party  the  landlord  suffers  no  loss  from  the  want  of 
repair  (x). 

All  the  circumstances  of  the  case  will  be  taken  into  considera- 
tion in  assessing  the  damages  recoverable  by  a  covenantee  during 
the  currency  of  a  lease  in  respect  of  a  breach  of  the  covenant  to 
keep  the  demised  jDremises  in  repair,  and  in  the  case  of  an  under- 
lease, when  the  underlessee  has  notice  that  there  is  a  superior 
landlord,  the  sub-lessor's  liability  to  that  landlord  must  be  taken 
into  account,  and  the  cost  of  putting  the  property  into  repair  at 
the  end  of  the  term  may  properly  be  considered  for  that 
purpose  (//). 

An  implied  covenant  in  a  lease  not  to  commit  waste  is  not  Difference 

between 

equivalent  to  and  does  not  produce  the  same  results  as  a  covenant  express  and 

.  Ill         implied  cove- 

to    deliver    up    the    demised     property    at     the    end    of    the  nants  to  repair. 
term  in  the  same  condition  as  that  in  which  the  tenant  found  it, 
for  the  true  measure  of  damages  for  a  breach  of  such  an  implied 
covenant  is  the  injury  done  to  the  value  of  the  reversion  (z). 

A  tenant  who  is  under  no  obligation  to  do  repairs  cannot  in  the  No  warranty 

.  .  -1  T 1        1  1        1  ^^y  landlord  as 

absence  of  express  stipulation  require  the  landlord  to  do  them,  to  condition  of 

unfurnished 

nor  is  it  any  defence  to  an  action  by  the  landlord  for  rent  that  house. 

the  house  is  uninhabitable  for  want  of  substantial  repairs  (a),  or 

by  reason  of  its  being  infested  with  noxious  insects,  or  for  any 

other  reason,  there  being  no  implied  warranty  as  to  its  condition 

in  a  demise  of  an  unfurnished  house  (Ji).     A  different  rule  applies  Secus,  a  the 

house  is 


furnished. 


{v)  Ehhetts  v.  Conquest,  1895,  2  Ch.  377;  64  L.  J.  Ch.  702;  and  see  Clare. 
V.  Dobson,  103  L.  T.  506. 

(./■)  Joyner  v.  Weeks,  1891,  2  Q.  B.  31;  60  L.  J.  Q.  B.  510  ;  Henderson  v. 
Thorn,  1893,  2  Q.  B.  164 ;  62  L.  J.  Q.  B.  580. 

(?/)  Conquest  v.  Ebbetts,  1896,  A.  C.  490 ;  65  L.  J.  Ch.  808,  and  see  Ebhetts 
V.  Conquest  (1900),  82  L.  T.  561. 

(z)   Whitham  v.  Kershaiu  (1885),  16  Q.  B.  D.  613. 

[a]  Arden  v.  PuUen  (1842),  10  M.  &  W.  321  ;  11  L.  J.  Ex.  359  ;  Gott  v. 
Gandi/  (1853),  2  E.  &  B.  845  ;  23  L.  J.  Q.  B.  1  ;  see  Brogqi  v.  Bobins 
(1899),  15  T.  L.  B.  224,  a  decision  questioned  m  Foa,  4th  ed.,  144,  n.  {a). 

(6)  Hart  v.  Windsor  (1843),  12  M.  &  W.  68  ;   13  L.J.  Ex.  129;   Manchester 
P. — VOL.  II.  2 
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Implied  con- 
dition in 
letting  of 
habitation  for 
the  working 
chisses. 


to  a  furnished  house,  in  which  case  there  is  an  impKed  condition 
that  the  house  at  the  time  of  the  letting  is  reasonably  fit  for 
habitation  (c),  but  not  that  it  shall  continue  so  during  the  whole 
of  the  letting  (d). 

There  is,  moreover,  an  excej^tion  to  the  general  rule  in  the  case 
of  the  "  letting  of  a  house  or  part  of  a  house  for  habitation  by 
persons   of   the  working  classes,"  with  respect  to  which   it  is 
provided  by  the  Housing,  &c.  Act,  1890,  s.  75,  that  in  any  con- 
tract for  such  letting  there  shall  be  implied  a  condition  (notwith- 
standing any  stipulation  in  a  lease  made  after  the  13th  August, 
1903,  see  Housing,  &c.  Act,  1903,  s.  12)  that  the  house  is  at  the 
commencement  of    the   holding    in   all    respects   reasonably  fit 
for  human  habitation.      S.   14  of  the  Housing  and  Town,  &c. 
Act,  1909,  restricts  this  exception  where  a  house  is  let  after  the 
2nd  December,  1909,  for  less  than  three  years  with  a  condition 
that  it  will  be  made  by  the  lessee  reasonably  fit  for  occupation, 
and  the  lease  is  not  to  be  determinable  before  the  end  of  the 
term  (e).     The  section  also  substitutes  rents  of  i^40  in  the  county 
of  London,  iB26  in  cases  of  a  borough  with  a  population  of  50,000 
and  over,  and  £16  elsewhere,  for  those  formerly  necessary  to 
be  within  that  exception  (/). 

As  regards  destruction  by  fire,  it  is  provided  by  the  Fires 
Prevention  (Metropolis)  Act,  1774,  s.  86,  that  no  action,  suit  or 
i4Geo.3,c.78.  process  shall  be  had  or  prosecuted  against  any  person  in  whose 
house  or  building  or  on  whose  estate  any  fire  shall  accidentally 
begin,  or  any  recompense  be  made  by  such  person  for  any 
damage  suffered  thereby  ;  but  agreements  between  landlord  and 


Liability  of 
tenant  in  case 
of  fire. 


Boiided  Warehouse  Co.  v.  Carr  (1880),  5  C.  P.  D.  507  ;  49  L.  J.  C.  P.  809.  As 
to  express  warranty  collateral  to  a  lease,  see  De  Lass(dh  v.  (hiildford,  1901, 
2  K.  B.  215;  70  L.  J.  K.  B.  533. 

(c)  Smith  V.  Marrahle  (1843),  11  M.  &  W.  5  ;  12  L.  J.  Ex.  223;  Wilson  v. 
Finch  Hattun  (1877),  2  Ex.  D.  336;  4G  L.  J.  Ex.  489;  Harrison  v.  Malet 
(1886),  3  T.  L.  R.  58. 

(d)  Sarson  v.  Boherts,  1895,  2  Q.  B.  395  ;  65  L.  J.  Q.  B.  37. 

(e)  See  an  article  on  the  Housing,  &c.  Act,  1909,  in  54  Sol.  J.  229. 
(/)  See  Poor  Law,  &c.  Act,  1869,  s.  3. 
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tenant   are   excepted.      This   enactment   extends   to  the   whole 

kingdom  (g).     In  the  absence,  therefore,  of  any  special  stipula-  in  absence  of 

stipulation, 

tion,  the  lessee  is  not  bound  to  rebuild  a  house  accidentally  burnt  lessee  not 

bound  to  re- 
down,  but  if  he  enters  into  a  general  covenant  to  repair,  without  build  in  case 

of  fire,  but  he 

any  exception,  he  is  liable  to  restore  any  house  or  buildings  must  do  so 

under  general 

which  may  be  destroyed  ])y  fire,  tempest,  lightning,  or  any  other  covenant  to 

repair. 

accident  (//).  It  sliould  be  borne  in  mind  also  that  a  fire  caused 
by  negligence  has  been  held  not  to  be  accidental  within  the 
meaning  of  the  above  enactment  (/). 

Where  there  is  no  obligation  on  either  party  to  insure,  the  Lessee  liable 
lessee  remains  liable  for  his  rent,  although  the  house  has  been  although 

.  house  has  been 

burnt  down  (A) ;  and  it  has  been  held  that  he  has  no  equity  to  burnt  down. 

compel  the  lessor  to  expend  the  money  received  from  an  insurance 

office  in  rebuilding  {I).     But  these  decisions  must  be  considered 

in  connexion   with   s.  83  of  the  Fires  Prevention  (Metropolis) 

Act,  1774,  which  authorises  and  requires  directors  of  insurance 

offices,  on  the  request  of  cuty  person  interested  in  or  entitled  to 

any  houses  or  buildings  which  may  be  burnt  down  or  damaged  by 

fire,  to  cause  the  insurance  money  to  be  laid  out  in  rebuilding  (ni). 

Hence,  if  the  lessee  had  required  the  directors  of  the  insurance 

company,  before  they  paid  over  the  money  to  the  lessor,  to  apply 

it  in  rebuilding,  they  would  have  been  bound  to  do  so  (ii). 

Accordingly  a  lease  should  expressly  provide  for  insurance.  Proper  form 
If  it  is  arranged  that  the  lessee  shall  insure,  covenants  should  by  lessee  for 

,..,,..,  ,         .  .  insurance. 

be  inserted  stating  m  whose  name  the  insurance  is  to  be,  and 


{y)  FiUittr  V.  Fhipjxml  (1847),  11  Q.  B.  347;  17  L.  J.  Q.  B.  89. 

(//)  Fym  V.  Blarldmrn  (1796),  3  Ve.s.  34;  Terrell  v.  Murray  (1901),  17 
T.  L.  E.  570. 

(i)  FilUter  V.  Fhippanl,  sup. 

{k)  2  Satmd.  Eep.  by  Williams,  422  (a),  n;  BeJfuur  v.  Wesiui,  (1786),  1 
T.  R.  310;  Holtzaptfel  v.  Baher  (1811),  18  Ves.  llo. 

(/)  Leeds  v.  Cheet/mm  (1827),  1  Sim.  146  ;  5  L.  J.  (O.  S.)  Ch.  105  ;  Loft  v. 
JJennis  (1859),  1  El.  &  El.  474  ;   28  L.  J.  Q.  B.  169. 

{vi)  This  provision  is  not  limited  iu  its  operation  to  the  metropolitan 
districts:  Fx  p.  Gorely  (1864),  4  D.  J.  &  S.  477;  34  L.  J.  Bk.  1;  Re 
Qiiuke,  1908,  1  Ch.  887  ;  77  L.  J.  Ch.  523,  and  see  54  Sol.  J.  357. 

(«)  Simpson  v.  Scottish,  ttr.  Co.  (1863),  1  H.  &  M.  618;  32  L.  J.  Ch.  329. 
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of  covenant. 


Covenants 
to  insure  in 
underlease. 


Exception  of 
damage  by  fire 
from  covenant 
to  repair. 


Covenants  in 
farm  leases. 


whether  the  whole  or  what  part  of  the  premises  is  to  be  insured. 
The  name  of  the  office  should  also  be  inserted  or  provisions  made 
that  it  shall  be  one  approved  by  the  lessor,  and  the  lessee 
should  be  bound  to  produce  the  policy  and  the  receipts  for  the 
premiums. 

A  covenant  to  insure  in  the  joint  names  of  the  lessor  and 
lessee  is  substantially  performed  if  the  insurance  is  in  the  name 
of  the  lessor  only  (o),  but  not  if  the  insurance  is  only  in  the 
name  of  the  lessee  {}>)',  a  covenant  to  insure  in  the  name  of  the 
lessor  is  broken  by  the  lessee  adding  his  own  name  ((/). 

In  the  case  of  an  underlease,  where  the  sub-lessor  is  himself 
bound  to  insure,  the  covenant  in  the  underlease,  if  entered  into 
by  the  under-lessee,  should  of  course  be  made  to  correspond  with 
that  in  the  superior  lease.  Sometimes  the  arrangement  is  that 
the  underlessor  shall  continue  to  insure  as  required  by  the 
superior  lease,  and  an  additional  rent  is  reserved  equal  in 
amount  to  the  annual  premium. 

If  it  is  not  intended  that  the  lessee  shall  insure,  the  covenant 
by  him  to  repair  should  except  accidents  by  fire,  and  of  course, 
if  it  is  intended  that  any  of  the  repairs  should  be  done  by  the 
lessor,  this  should  be  expressly  provided  for. 

The  benefit  of  a  covenant  to  insure  runs  with  the  land  (r). 

In  farm  leases,  covenants  as  to  cultivation  were  usually 
inserted  with  the  object  of  preventing  the  land  from  being 
impoverished,  or  the  farm  otherwise  deteriorated  by  bad  or 
negligent  farming.  This  can  now  be  only  applied  to  the  last 
year  of  a  tenancy,  except  in  the  case  of  a  yearly  tenancy  (s). 

(o)  Havens  v.  MidiUttoa  (1853),  10  Hare,  641 ;  22  L.  J.  Ch.  746. 
(p)  Doe  V.  Gladwin  (1845),  6  Q.  B.  953  ;   14  L.  J.  Q.  B.  189. 
[q)  PenniaU  v.  Harborne  (1848),  11  Q.  B.  368;   17  L.  J.  Q.  B.  94. 
(r)   Vernon  v.  Sniith  (1821),  5  B.  &  Aid.  1. 
(s)  Agr.  H.  Act,  1908,  s.  26. 
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Sect.  IV. — Cove  nan  fs  restrictive  of  the  use  of  the  demised  i^ropertij 
and  covenants  against  assignment  or  underletting  witlioiit  the 
lessor's  consent,  and  the  lessor's  covenant  for  quiet  enjoyment. 

Restrictive,  covenants, 
A  lease  of  a  house  often  provides  that  the  lessee  shall  not  carry  Covenant  not 

to  carry  on 

on  or  permit  (^)    particular   trades   to    be  carried  on   upon    the  trades,  or  to 

•^  ^        -^  use  premises 

premises.     A   covenant    that    the    premises  shall  be  used  as  a   as  a  private 
'■  *■  dwelling- 

private  dwelling-house  only  is  broken   by  permitting  the  house  iiouse. 

to  be  used  as  a  school  (/()  or  charitable  institution  for  the  board 

and   education    of    children  (x),   or   as    a    building  to    be  let  in 

residential    flats  (//),    or   as    a   boarding-house  (z).     It    probably 

prevents  letting  lodgings,  especiall}'  if  such  letting  involves  the 

carrying  on  of  the  business  of  a  lodging-house  keeper  (a).      The 

erection  of  a  hoarding  is  an  offensive  trade  {b). 

A  covenant  "  not  to  do  any  act  which  may  be  or  grow  to  the  Not  to  do  act 

which  may  be 

annoyance,  nuisance,  grievance,  or  damage  of  the  lessor  or  the  an  annoyance 

to  neighbours. 

inhabitants  of  the  neighbouring  houses  "  is  broken  by  the 
establishment  of  a  hospital  for  diseases  which  may  not  unreason- 
ably cause  some  apprehension  of  risk  to  the  neighbours  (r). 

A  covenant  prohibiting  the  use  of  premises  as  a  public-house.  Not  to  use 

premises  as  a 

or  a  be'^'r-house,  is   not  broken  by  the  sale  of  beer  by  retail,  public-house, 

&c. 

under  a  licence  "  not  to  be  drunk  on  the  premises,"  the  terms 
"public-house"  and  "beer-house"  having  acquired  a  technical 
meaning (r/) ;  but  if  the  term  "  beer-shop"  is  used,  a  sale  of  beer 

(<)  Protherov.  Bell  (1906),  22  T.  L.  R.  370;  and  see  Ricketts  v.  Enfield 
(Jhurch wardens,  1909,  1  Ch.  544;  78  L.  J.  Ch.  294. 

(ft)  Wickenden  v.  Webster  (1856),  6  El.  &  Bl.  387  ;  25  L.  J.  Q.  B.  264. 

(.r)  German  v.  Chapman  (1877),  7  Ch.  D.  271  ;  47  L.  J.  Ch.  250. 

\y)  Rogers  v.  Hosefjoud,  1900,  2  Ch.  388 ;  69  L.  J.  Ch.  652. 

{z)  Hobson  V.  Tidlorh,  1898,  1  Ch.  424;  67  L.  J.  Ch.  205. 

(u)  See  Woodfall,  18th  ed.,  759;  Rolls  v.  Milter  (1884),  27  Ch.  I).  71,  at 
p.  88 ;  53  L.  J.  Ch.  682. 

[b)  Nusseij  V.  Provincial,  d'c.  Co.,  1909,  1  Ch.  734  ;   78  L.  J.  Ch.  539. 

((■)  Tod-Heathj  v.  Benhain  (1889),  40  Ch.  D.  80;  58  L.  J.  Ch.  83  ;  see  also 
Wanton  v.  Cojqiard,  1899,  1  Ch.  92 ;  68  L.  J.  Ch.  8. 

{d)  Ptase  V.  Coats  (1866),  L.  R.  2  Eq.  688  ;  36  L.  J.  Ch.  57  ;  Holt  v.  Colli/er 
(1881),  16  Ch.  D.  718  ;  50  L.  J.  Ch.  311  ;  Beerhovise  Acts,  1830,  1834;  Foa, 
4th  ed.,  252. 
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Restrictive 
covenants 
part  of  a 
scheme  can 
be  enforced 
against 
landlord. 


to  be  drunk  off  the  premises  is  a  breach  of  the  covenant  {(^  :  and 
it  has  been  decided  that  for  a  grocer  to  sell  wine  or  spirits  in 
bottles  is  a  breach  of  covenant  "  not  to  use  premises  for  the  sale 
of  spirituous  liquors  "  ( /'),  but  in  a  similar  case  where  there  was 
a  covenant  "  not  to  carry  on  the  trade  of  a  seller  of  wine  and 
spirituous  liquors  "  the  Court  refused  to  interfere  {(/). 

Where  there  are  similar  restrictive  covenants  in  the  leases  of 
adjoining  houses,  indicating  a  general  scheme  as  to  the  user  of 
the  property  by  the  tenants,  this  impHes  a  reciprocity  of  obliga- 
tions as  against  the  landlord.  Thus,  one  of  a  set  of  tenants 
covenanting  to  use  the  premises  as  a  private  residence  can  restrain 
the  landlord  from  converting  a  house  comprised  in  the  same 
building  scheme  into  an  hotel  (k),  or  from  converting  part  of  a 
building  of  residential  flats  into  a  club  (i). 


Not  to  assign 
or  underlet, 
without 
lessor's 
consent. 

Construction 
of  such  a 
covenant. 


Covoiaiits  ar/ai)isf   assirpimoit  or  uudeiicttinfi. 

A  lease  frequently  contains  a  covenant  not  to  assign  or  under- 
let without  the  lessor's  consent.  Such  a  covenant  does  not 
prevent  a  bequest  by  Will  (A:),  or  the  letting  of  lodgings,  where 
the  covenantor  retains  possession  (0-  Nor  does  it  extend  to 
a  deposit  of  a  lease  by  way  of  security  (m),  nor  to  a  declaration 
of  trust  ()i),  nor  to  an  alienation  by  operation  of  law,  e.g.,  by 
bankruptcy  or  by  judgment,  even  where  the  judgment  is  pre- 
ceded by  a  warrant  of  attorney  to  confess  judgment  given  by 
the   debtor  {<>),   and   a   trustee   in    bankruptcy   having   become 

(e)  NicoU  V.  Fenmng  (1881),  19  Ch.  D.  258  ;  51  L.  J.  Ch.  166. 

(/)  Fiihlen  v.  Slater  (1869),  L.  E.  7  Eq.  523  ;  38  L.  J.  Ch.  379. 

(.(/)  Johcs  V.  Bone  (1870),  L.  E.  9  Eq.  674 ;  39  L.  J.  Ch.  405,  but  see,  Buckle 
V.  Fredericks  (1890),  44  Ch.  D.  244. 

(//)   Spicer  v.  3fartin  (1888),  14  A.  C.  12;   58  L.  J.  Ch.  309. 

(/)  Hudson  V.  Cripps,  1896,  1  Ch.  265  ;  65  L.  J.  Ch.  328 ;  see  also  Jaeger 
V.  Mansions  Cunsold.  (1903),  87  L.  T.  690  ;  Woodfall,  18th  ed.,  757  et  seq. 

{k)  Fox  V.  Swann  (1655),  Sty.  482;  Doe  v.  Beran  (1815),  3  M.  &  S.  353. 

{I)  Doe  V.  Laming  (1814),  4  Camp.  77. 

(m)  Doe  V.  Hogg  (1824),  4  D.  &  Ey.  226  ;   2  L.  J.  (O.  S.)  K.  B.  121. 

(//)  Gentle  v.  Faulkner,  1900,  2  Q.  B.  267  ;  69  L.  J.  Q.  B.  777. 

(o)  Due  V.  Carter  (1798),  8  T.  E.   57;   Cro/t  v.  Lumley  (1857),  6  H.  L.  0. 
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entitled  by  operation  of  law  may  afterwards  sell  and  assign 
in  the  discharge  of  his  duty  without  committing  a  breach  of 
the  covenant  (jj).  The  executor  or  administrator  of  a  lessee  is 
bound  by  the  covenant  if  mentioned  in  it  (q). 

An  underlease  is  not  a  breach  of  a  covenant  not  to  assign  (r) ;  Underlease 

not  a  breach 

but  a  covenant  "  not  to  let,  set  or  demise  for  all  or  any  part  of  of  covenant 

against 

the  term"  has  been  held  to  prohibit   an  assignment  (s).      An  assignment, 
assignment  by  one  of  two  joint  tenants  to  the  other  is  a  breach  by^one'Toh^t 
of  such  a  covenant  (t),  and  a  sub-demise  by  way  of  mortgage  is  *^her.   °    ° 
a  breach  of  a  covenant  against  underletting  (»). 

A  covenant  not   expressly  applying   to    "any  part"  of   the  Assignment 
premises  is  not  broken  by  an  assignment  of  part  (.r). 

A  covenant  not  to  assign  without  consent,  though  common,  is  Covenant  not 
not  a  usual  and  proper  one  in  the  sense  that  it  can  be  insisted  cannot  be 

/    \         T        1       •    •  1  •  •  insisted  ou 

on  under  an  open  contract  (//).     Its  legitimate  object  is  to  secure  under  an  open 

.       .  contract. 

a  responsible  tenant,  and  it  is  reasonable  to  insist  on  some 
qualifying  words  being  added,  confining  its  operation  to  that  end. 
Sometimes   this   is  done  by  adding  "  such   consent   not  to   be  is  sometimes 

qualified. 

unreasonably  withheld,"  or  "  such  consent  not  to  be  withheld  if 
the  proposed  assignee  is  a  responsible  and  respectable  person  "  (z). 
Under  a  covenant  thus  qualified,  if  the  lessor  refuses  his  consent 
improperly,  the  lessee  may  assign  without  it  (a).     But  if    the 

672 ;  27  L.  J.  Q.  B.  321  ;  Re  Rhjgs,  1901,  2  K  B.  16 ;  70  L.  J.  K.  B.  541,  but 
see,  Re  Cotgrave,  1903,  2  Ch.  705  ;  72  L.  J.  Ch.  777. 

{p)  Goring  v.  Warner  (1724),  2  Eq.  Cas.  Ab.  100;  Doe  v.  Bevan,  sup.  ; 
see  also  Ex  p.  Bluckttt  (1894),  1  Manson,  54. 

{q)  Roe  V.  Harrison  (1788),  2  T.  E.  425. 

(r)  Crusoe  v.  Buglij  (1771),  2  W.  Bl.  766;  3  Wils.  234;  drove  v.  Portal, 
1902,  1  Ch.  727 ;  71  L.  J.  Ch.  299. 

(s)  Oreenaway  v.  Adams  (1806),  12Ves.  395;  see.  Re  Doyle,  1899,  1  Ir.  E. 
113. 

{t)  Varley  v.  Coppard  (1872),  L.  E.  7  C.  P.  505  ;  Langton  v.  Henson  (1905), 
92  L.  T.  805,  but  see  Bristol  v.  Westcott  (1879),  12  Ch.  B.  461. 

(m)  Serjeant  v.  Nash,  1903,  2  K.  B.  304  ;   72  L.  J.  K.  B.  630. 

{x)  Grove  v.  Portal,  sup. 

ly)  Re  Lander  and  Bayley,  1892,  3  Ch.  41  ;  61  L.  J.  Ch.  707. 

(z)  A  limited  company  is  capable  of  being  such  a  person :  Willmott  v. 
London,  &(.  Ltd.,  1910,  2  Ch.  525. 

(o)  Treloar  v.  Binge  {IH14),  L.  E.9Ex.  151  ;  43  L.  J.  Ex   95;  Sear  v   House 
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Power  to 
re-enter  on 
breach 


Statutory 
pi'ovision  as  to 
fine  for  con- 
senting. 


lessee  assigns  or  sub-lets  without  asking  for  the  lessor's  consent, 
there  is  a  breach  of  covenant  for  which  the  lessor  may  re-enter, 
even  when  the  assignee  is  the  original  lessee  (h),  and  notwith- 
standing that  the  assign  or  sub-lessee  is  a  person  to  whom  the 
lessor  could  not  have  objected,  if  his  consent  had  been  asked  ; 
it  is  no  defence  that  the  lessee  forgot  the  existence  of  the 
covenant  (c). 

A  power  to  re-enter  "  if  the  lessee  shall  commit  any  breach  of 
the  covenants  on  his  part  to  be  performed"  extends  to  breach 
of  a  covenant  not  to  assign  or  sub-let  without  the  lessor's  con- 
sent, the  word  "  perform "  being  held  to  be  equivalent  to 
"  carry  out  the  obligation  undertaken,"  whether  negative  or 
affirmative  (d). 

In  a  case  where  a  lessor  refused  his  consent  to  an  assignment 
because  he  desired  to  get  possession  of  the  premises,  it  was  held 
that  the  consent  was  unreasonably  withheld  (c). 

If  a  lessor  attaches  to  his  licence  a  condition  which  in  the 
opinion  of  the  Court  is  unreasonable,  the  Court  will,  in  an  action 
brought  by  the  lessee,  make  a  declaratory  order  under  the 
E.  S.  C.  1883,  0.  25,  r.  5,  to  that  effect,  and  that  the  lessee  may 
assign  without  further  consent  (./'). 

The  Conv.  Act,  1892,  s.  3,  provides  that  in  all  leases  containing 
a  covenant,  condition,  or  agreement  against  assigning,  under- 
letting, or  parting  with  the  possession  or  disposing  of  the  land 
or   property   leased   without  licence  or  consent,  such  covenant. 


Property,  &c.  Sonj.  (1880),I16  Ch.  D.  ^87  ;  50 L.  J.  Ch.  77  ;  Goodwin  v.  Hatiirley 
(1900),  16  T.  L.  E.  437 ;  and  see  Andrew  v.  Bridgmun,  1908,  1  K.  B.  596  ;  77 
L.  J.  K.  B.  272. 

{h)  McFMclmrn  v.  Colton,  1902,  A.  C.  104  ;   71  L.  J.  P.  C.  20. 

(r)  Barrow  v.  Isaacs,  1891,  1  Q.  B.  417;  60  L.  J.  Q.  B.  179;  Eastern  Tel. 
Co.  V.  Dent,  1899,  1  Q.  B.  835 ;  68  L.  J.  Q.  B.  564. 

{el)  Harman  v.  Ainslie,  1904,  1  K.  B.  698;  73  L.  J.  K.  B.  539. 

(e)  Bates  v.  Donaldson,  1896,  2  Q.  B.  241 ;  65  L.  J.  Q.  B.  578. 

(/)  Youn<j  V.  Ashley,  &c.,  1903,  2  Ch.  112;  72  L.  J.  Oh.  520;  Kvans  v. 
Levy,  1910,  1  Ch.  452;  79  L.  J.  Ch.  383;  and  see  Be  Si^arl;  1905,  1  Ch.  456; 
74  L.  J.  Ch.  31S. 
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condition,  or  agreement  shall,  unless  the  lease  contains  an  express 
provision  to  the  contrary,  he  deemed  to  he  subject  to  a  proviso 
to  the  effect  that  no  fine  or  sum  of  money  in  the  nature  of  a 
fine  shall  be  ijayable  for  or  in  respect  of  such  licence  or  consent, 
but  that  such  proviso  shall  not  preclude  the  right  to  require  the 
payment  of  a  reasonable  sum  in  respect  of  any  legal  or  other 
expense  incurred  in  relation  to  such  licence  or  consent. 

This  section  does  not  make  illegal  the  payment  and  acceptance 
of  a  fine  for  the  lessor's  consent  to  the  assignment  of  a  lease 
which  contains  a  covenant  against  assignment  without  consent  (.7). 
As  between  the  jmrties  to  a  lease,  a  lessee  would  be  entitled  to 
disregard  the  absence  of  a  licence  to  assign,  if  the  lessor  refused 
to  grant  one  unless  and  except  upon  the  condition  of  a  covenant 
for  the  payment  of  rent  during  the  term  (//),  but  it  would  appear 
that  a  stipulation  that  the  proposed  assignee  shall  covenant  to 
pay  the  rent  and  j)erform  the  covenants  of  the  lease  is  not  in  the 
nature  of  a  fine  within  the  section  (/). 

The  demand  of  an  increased  rent  as  a  condition  for  consenting  Construction 

.  of  provision. 

to  an  assignment  has  been  held  to  be  a  demand  of  a  "  fine  or 
sum  of  money  in  the  nature  of  a  fine  "  (A),  but  the  demand  of 
a  deposit  as  security  for  the  performance  of  certain  building 
covenants  is  not,  cj/..  where  a  lessor  made  it  a  condition  of  his 
consenting  to  an  assignment  that  the  lessee  should  deposit 
a  sum  of  money  with  him  as  a  security  for  the  performance 
of  certain  obligations,  it  was  held  that  such  deposit  was  not 
payment  of  a  fine  or  sum  of  money  within  the  meaning  of  the 
section  (in). 

A  covenant  not  to  assign  without  consent  should  be  so  worded  Covenant  runs 

.  ,  with  the  land. 

as  to  make  it  clear  that  the  executors,  administrators  and  assigns 


(g)  Andrew  v.  Brvhjman,  1908,  1  K.  B.  596  ;   77  L.  J.  K.  B.  272. 
[li)  lb. 

(0   Waite  V.  Jennings,  1906,  2  K.  B.  11  ;   7')  L.  J.  K.  B.  542. 
(A)  Jenkins  v.  Price,  1907,  2  Ch.  229  ;    76  L.  J.  Ch.  507  ;    subt^equently 
reversed  upon  another  point,  1908,  1  Ch.  10  ;  77  L  J.  Ch.  41. 
(to)  Be  Cosh's  Contract,  1897,  1  Ch.  9  ;   66  L.  J.  Ch.  28. 
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Measure  of 
damages  on 
breach. 


of  the  lessee  are  intended  to  be  bound  by  it,  in  which  case  it 
will  run  with  the  land  so  as  to  bind  an  assignee  at  law  (»). 

As  regards  the  measure  of  damages  in  an  action  for  breach  of 
the  covenant,  where  the  lease  is  assigned  without  consent  to  an 
insolvent  person,  the  measure  of  damages  is  such  a  sum  of 
money  as  will  put  the  plaintiff  in  the  same  position  as  if  he 
had  still  the  defendant's  liability  instead  of  the  liability  of  one 
of  inferior  pecuniary  means  for  past  and  future  breaches  (o). 
Where  premises  were  sub-let  for  a  turpentine  distillery  the  sub- 
lessor was  held  liable  for  the  loss  occasioned  by  the  burning 
down  of  the  building,  that  loss  being,  in  the  opinion  of  the 
judge,  having  regard  to  the  particular  circumstances  of  the  case, 
the  natural  result  of  the  breach  of  covenant  {]:>). 


Implied 
coveiiant  for 
quiet  enjoy- 
ment 


ceases  with 
lessor's  estate. 


Lessor  s  covenant  {expyessed  or  implied)  for  quiet  eiijoi/nwnt. 

Whether,  in  a  demise  of  land,  a  covenant  or  agreement  by  the 
lessor  for  quiet  enjoyment  by  the  lessee  against  the  lessor  and 
persons  claiming  under  him  can  only  be  implied  from  the  use  of 
some  particular  word,  such  as  "  demise,"  or  whether  it  will  be 
implied  from  the  mere  relation  of  landlord  and  tenant,  is  still 
unsettled  (q).  A  covenant  is  implied  by  the  use  of  the  word 
"let"(r). 

An  implied  covenant  for  quiet  enjoyment  ceases  with  the 
lessor's  estate.  Hence,  if  a  tenant  for  life  grants  a  lease  for 
years,  the  implied  covenant  ceases  on  his  death,  and  if  a  lessee 


{n)  Williams  v.  J^ar^e  (1868),  L.  E.  3  Q.  B.  139 ;  3"  L.  J.  Q.  B.  231 ;  Horsey 
Estate,  Ltd.  v.  Steiger,  1899,  2  Q.  B.  79  ;  68  L.  J.  Q.  B.  743.  As  to  the 
express  mention  of  "assigns,"  see  L.  E.  4  Q.  B.  637,  note. 

(o)   Williams  v.  Earle,  sup. ;  Langton  v.  Henson  (1905),  92  L.  T.  805. 

{'p)  Lepla  V.  Rogers,  1893,  1  Q.  B.  31. 

(r/)  Compare  Biuhl-Scott  v.  Dafiiel,  1902,  2  K.  B.  351  ;  71  L.  J.  K  B.  706 
(dissenting  from  the  (Jicta  of  Kay,  L.J.,  in  Bai/nes  v.  Lloyd,  1895,  2  Q.  B. 
610;  64  L.  J.  Q.  B.  787),  with  Jone-^  v.  Lavingion,  1903,  1  K.  B.  253;  72 
L.  J.  K.  B.  98. 

(?■)  Marlcham  v.  Paget,  1908,  1  Ch.  697  ;  77  L.  J.  Ch.  451,  in  which  the 
authorities  on  "  implied  contract  for  quiet  enjoyment"  are  reviewed. 
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for  years  sub-lets  for  a  longer  term,  the  covenant  ceases  on  the 
determination  of  the  original  term  (s). 

A  person  having  only  an  interesse  terniinl  cannot  maintain  an 
action  on  a  covenant  for  quiet  enjoyment  (t). 

An  express  covenant  for  quiet  enjoyment  by  the  lessee  without  Express 

GXClUQGS 

any  interruption  from  the  lessor  or  any  person  lawfully  claiming  implied  cove- 
under  him  excludes  the  implied  covenant  (»),  and  should  always 
be  inserted  in  a  lease  for  years. 

An  express  covenant  in  the  usual  form  applies  not  only  to  an  applies  to 

interference 

interference  with  the  covenantee's  title,  but  also   to  an  inter-  with  title  and 

with  enjoy- 

ference  with  his  enjoyment  of  the  property  demised.  Thus,  such  ment. 

a  covenant  has  been  held  to  be  broken  where  damage  was  caused  breach. 

to  the  demised  land  by  the  lawful  exercise  of  a  right  to  drain  ^^'^j^fjfj  ^^ 
through  it  conferred  by  the  same  lessor  on  the  tenant  of  the 
adjoining  land  (r). 

A  covenant  for  quiet  enjoyment  in   the  usual  form  does  not  Covenant  does 

I'lcii  •  T    •  1     "°^  enlarge 

enlarge  the  rights  of  the  lessee,  but  confers  on  him  an  additional  lessee's  rights, 

.  .  .  .       but  only 

remedy  in  case  those  rights  are  invaded.     Thus,  if  a  house  is  confers  "addi- 
tional remedy. 
demised  with  its  appurtenances,  including  lights,  the  lessor  is 

precluded  from  building  on  land  belonging  to  him  at  the  date  of 
the  lease  so  as  to  interfere  with  the  lessee's  lights,  and  to  do  so 
would  be  a  breach  of  the  covenant.  But  it  would  be  no  breach 
so  to  build  on  land  subsequently  acquired  by  him  (//). 

It  is  a  breach  of  a  covenant  for  quiet  enjoyment  for  a  lessor  Notice  to  sub- 
to  give  notice  to  a  sub-tenant  of  the  lessee  to  pay  the  rent  to  rent  to  lessor, 

— — — a  breach. 

(s)  Adams  v.  Gibney  (1830),  6  Bing.  656;  8  L.  J.  (0.  S.)  C.  P.  242; 
Pen/old  Y.  Abbott  (1862),  32  L.  J.  Q.  B.  67  ;  Baynes  v.  Lloyd,  1895,  2  Q.  B.  610  ; 
64  L.  J.  Q.  B.  787  ;  Jones  v.  Laviugton,  1903,  1  K.  B.  253  ;  72  L.  J.  K  B.  98. 

{t)   Wallis  V.  Hands,  1893,  2  Ch.  75  ;  62  L.  J.  Ch.  586. 

(u)  Bennett  v.  Atherton  (1872),  L.  B.  7  Q.  B.  316;  41  L.  J.  Q.  B.  165. 

[x)  Sanderson  v.  Berivich  (1884),  13  Q.  B.  D.  547  ;  53  L.  J.  Q.  B.  559,  see, 
Manchester,  Sheffield,  ,&c.  By.  v.  Anderson,  1898,  2  Ch.  394;  67  L.  J.  Ch. 
568 ;   Williams  v.  Gabriel,  1906,  1  K.  B.  155 ;  75  L.  J.  K.  B.  149. 

{y)  Booth  V.  Alack  (1873),  L.  E.  8  Ch.  663;  42  L.  J.  Ch.  557;  Davis  v. 
Town,  tt-c.  Gorpn.,  1903,  1  Ch.  797  ;  72  L.  J.  Ch.  389  ;  see,  Jenkins  v.  Jarkson 
(1889),  40  Ch.  D.  71  ;  58  L.  J.  Ch.  124,  where  it  was  held  that  the  permission 
of  a  nuisance  on  the  adjoining  property  was  not  a  breach ;  see  also  Jaeyer 
V.  Mansions,  Ltd.  (1902),  19  T.  L.  R.  114,  145. 
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LEASES. 


Persons 
claiming 
under  lessor. 


him,  unless  the  circumstances  are  such  that  the  notice  might  be 
treated  as  a  mere  idle  threat  (a). 

Persons  taking  an  estate  in  remainder  under  a  settlement 
made  by  the  lessor  are  deemed  to  claim  under  him  within  the 
meaning  of  the  usual  covenant  (/>). 

The  words  in  the  covenant  "  claiming  under  him  "  have  been 
held  to  mean  "  claiming  under  the  lessor  the  right  to  do  the 
acts  which  caused  the  interruption  "  (c). 


Proviso  for 
re-entry. 


Demand  of 
rent  necessary 
at  common 
law. 


Service  of 
writ  of  eject- 
ment substi- 
tuted for 
demand  in 
certain  cases. 


Demand 
should  be 
expressly  dis- 
pensed with. 


Sect.  V. — The  condiiUm  of  re-cnfrii,  and  tlic    relief  prorided   by 
statute  af/amst  a  forfeiture  tJtereiDtder. 

The  lessee's  covenants  are  usually  followed  by  a  proviso  or 
condition  enabling  the  lessor  to  re-enter  in  case  the  rent  remains 
unpaid  for  a  certain  time,  or  in  case  of  a  breach  of  the  lessee's 
covenants  ;  but  the  latter  condition  could  not,  in  the  absence  of 
express  stipulation,  be  insisted  on  (d). 

Before  a  landlord  could  re-enter  for  non-payment  of  rent,  he 
was,  by  the  common  law,  obliged  to  make  an  actual  demand, 
and  in  making  such  demand  a  number  of  troublesome  formalities 
were  necessary  (e).  By  the  C.  L.  P,  Act,  1852,  s.  210,  the 
service  of  a  writ  of  ejectment  is  substituted  for  an  actual  demand 
and  re-entry  ;  but  a  lessor  cannot  recover  under  this  statute 
without  showing  that  a  half-year's  rent  was  due  before  the  writ 
was  served,  and  that  no  sufficient  distress  could  be  found  on  the 
premises  and  that  the  lessor  had  power  to  re-enter  (/).  It  is 
usual  to  provide  in  the  condition  for  re-entry  that  the  lessor  may 
re-enter  for  non-payment  of  rent,  whether  the  same  shall  have 
been  legally  demanded  or  not.     Words  to  that  effect  wall  dispense 

(a)  £dye  v.  BoUeau  (1885),  16  Q.  B.  D.  117  ;  55  L.  J.  Q.  B.  90. 

{h)  Hurd  V.  FJetchn-  (1778),  1  Doug.  43;  Evans  v.  Vanghan  (1825),  4 
B.  &  C.  261  ;  3  L.  J.  (O.  S.)  K.  B.  217  ;  see  also  Markham  v.  Paget,  1908,  1 
Ch.  697 ;  77  L.  J.  Ch.  451. 

{(-)   Williams  v.  Oahriel,  1906,  1  K.  B.  155  ;  75  L.  J.,K.  B.  149. 

{il)  Re  Lander  and  Baylcij,  1892,  3  Ch.  41  ;  61  L.  J.  Ch.  707. 

(e)  See  1  Saund.  286  b,  ii.  16. 

(/)  See  Doe  v.  Wandlass  (1797),  7  T.  E.  117. 
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with  the  necessity  of  making  a  legal  demand,  or  of  proving  that 

no  sufficient  distress  can  be  found  (r/).     If  the  lease  or  agreement 

expressly  requires  that  the  rent   shall  be    demanded  before   a 

re-entry,  the  demand  need  not  be  accompanied  by  the  common 

law  formalities  (//),  but  it  must  not  be  made  until  the  expiration 

of  the  time  allowed  for  payment  (/). 

A  forfeiture,  whether  for  non-payment  of  rent  or  for  a  breach  Forfeiture 

of  covenant,  will  be  waived  by  an  acceptance  of  rent  which  has  acceptance  of 

accrued  since  the  forfeiture,  pro\ided  that  the  lessor  at  the  time  shice^breacii 

of  such  acceptance  has  notice  of  the  forfeiture,  because,  by  such 

acceptance,  he,  in  effect,  admits  that  the  tenancy  continues.     It  and  by  dis- 
tress, except  in 
is  equally  a  waiver  to  bring  an  action  (A)  or  to  distrain  for  such  cases  coming 

■^  .  within  s.  210 

rent  (1),  subject,  however,  to  this  exception,  that  if  the  distress  is  of  Act. 
insufficient,  and  a  half-year's  rent  still  remains  due,  the  lessor 
may  bring  an  action  of  ejectment  under  s.  210  of  the  above- 
mentioned  Act(/;0' 

It  is  no  waiver  to  accept  or  sue  or  distrain  for  rent  which  No  waiver  to 
accrued  due  before  the  forfeiture.     And  the  accejDtance,  &c.,  of  due  before 
rent  after  a  breach  of  covenant  has  been  committed  is  not  a 
waiver  of  forfeiture  in  respect  of  a  subsequent  or  continuing 
breach  of  the  same  covenant  (^O- 

It   has  been  long  settled  that  equity  will    relieve  against  a  Equity  win 
forfeiture  for  non-payment  of  rent  (o).     By  the  C,  L,  P.  Act,  forfeiture  for 
1852,  ss.  210,  211,  and  212,  a  tenant  (7))  may  stay  all  further  of  rent. 
proceedings  against  him  by  paying  the  arrears  of  rent  and  costs 
to    the  landlord   or  into   Court ;    and  a  lessee,   against  whom 

(g)  Doe  V.  Masters  (1824),  2  B.  &  C.  490  ;  2  L.  J.  (O.  S.)  K.  B.  117. 

(/O  Doev.  Alexander  (1814),  2  M.  «&  S.  525. 

(?)  Phillips  V.  Brithje  (1873),  L.  E.  9  C.  P.  48;  43  L.  J.  C.  P.  113. 

\k)  Dendij  v.  NidioU  (1858),  4  C.  B.  (N.  S.)  376  ;  27  L.  J.  C.  P.  220. 

(0  Cotesworth  v.  Spokes  (1861),  10  C.  B.  (N.  S.)  103  ;  30  L.  J.  C.  P.  220. 

(m)  Thomas  v.  Lulham,  1895,  2  Q.  B.  400;  64  L.  J.  Q.  B.  720. 

{n)  Penton  v.  Barnett,  1898,  1  Q.  B.  276;  67  L.  J.  Q.  B.  11. 

(0)  Wadman  y.  Calcraft  (1804),  10  Ves,  67,  and  see  Hare  v.  Elms,  1893, 
1  Q.  B.  604;  62  L.  J.  Q.  B.  187;  Bendy  v.  ?Jr<(ns,  1910,  1  K.  B.  263;  79 
L.  J.  Iv.  B.  121. 

{l>)  See  Moore  v.  Smee,  1907,  2  K.  B.  8  ;  76  L.  J.  K.  B.  658. 
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LEASES. 


Forfeiture  for 
breaches  of 
covenants. 


Notice  under 
s.  14  need 
not  claim 
compensation. 


Under-lessee 
not  a  lessee 
for  purpose 
of  s.  14. 


judgment  and  execution  have  been  had  in  an  action  of  ejectment 
for  non-payment  of  rent,  must  proceed  for  relief  in  equity  within 
six  months  after  execution ;  and  in  case  he  proceeds  in  equity 
within  that  time,  he  must,  in  order  to  have  or  continue  an 
injunction  against  the  proceedings  at  law,  bring  into  Court  the 
arrears  of  rent  and  the  amount  of  the  taxed  costs  at  law  within 
forty  days  after  the  lessor's  answer  (q). 

Formerly  the  Court  had  no  jurisdiction  to  relieve  the  lessee 
from  the  consequences  of  a  breach  of  the  covenants  or  conditions 
of  the  lease  other  than  the  covenant  for  non-payment  of  rent. 
But  such  a  jurisdiction  has  been  conferred  by  s.  14  of  the 
Conv.  Act,  1881,  as  amended  by  ss.  2,  4,  and  5  of  the  Conv.  Act, 
1892  (;■). 

With  regard  to  the  construction  of  these  sections,  it  has  been 
held  that :  (1)  A  notice  under  s.  14  of  the  Act  of  1881  may  be 
good,  although  it  does  not  claim  compensation,  the  lessor  not 
being  bound  to  make  such  claim  unless  he  wants  it  {s).  But 
the  notice  must  give  sufficient  detail  to  enable  the  lessee  to 
understand  what  is  the  breach  complained  of  (t),  and  he  must 
be  allowed  reasonable  time  to  act  before  action  brought  (?<). 
The  notice  need  not  indicate  what  the  lessor  requires  the  lessee 
to  do  (r).  A  notice  may  be  good,  though  some  only  of  the 
breaches  complained  of  have  been  committed  (?/).  A  writ 
claiming  possession  is  equivalent  to  a  notice  (z).  (2)  An  under- 
lessee  is  not,  as  between  himself  and  the  original  lessor,  a  lessee 

(r/)  See  Boivsery.  CoUu/  (1841),  1  Hare,  109  ;  11  L.  J.  Ch.  132  ;  Howard  v- 
Fanshawe,  1895,  2  Ch.  581;  64  L.  J.  Ch.  666;  Humphreys  v.  Morten,  1905, 
1  Ch.  T39  ;  74  L.  J.  Ch.  370. 

(r)  See  Wolst.  Conv.  Acts,  9th  ed,,  56,  178. 

(s)  Lock  V.  Pearce,  1893,  2  Ch.  271 ;  62  L.  J.  Ch.  582. 

(0  Fletcher  y.  Nokes,  1897,  1  Ch.  271;  66  L.  J.  Ch.  177;  He  Serh,  1898, 
1  Ch.  652  ;  67  L.  J.  Ch.  344. 

{h)  Horsey  Estate,  Ltd.  y.  Steujer,  1899,  2  Q.  B.  79;  68  L.  J.  Q.  B.  743. 

{:>')  P'hjyott  V.  Middlesex  County  CouncU,  1909,  1  Ch.  134  ;   77  L.  J.  Ch.  813. 

[y)  Fannell  v.  City  of  London  Breioery,  1900,  1  Ch.  496 ;  69  L.  J.  Ch. 
244  ;  see  also,  as  to  form  of  notice  where  there  are  covenants  to  build  and  to 
keep  in  repair,  Jacob  v.  Doivn,  1900,  2  Ch.  156;  69  L.  J.  Ch.  493. 

{z)  Moore  v.  Ulkoats,  &c.  Ltd.,  1908,  1  Ch.  575  ;  77  L.  J.  Ch.  282. 
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within  the  meaning  of  the  Act  of  1881,  s.  14,  or  of  the  xict  of 

1892,    s.   2    (1)    (a).       (3)    Under    s.    4    of     the    Act    of    1892  Underiessee 

■  1     ^  T  1        1         T    1  ii^8,y  obtain 

an  underiessee  may  he  entitled  to  relief  where  the  head  lessee  relief, 

.  where  head- 

could  not  claim  any — r.r/.,  where  the  head  lease  is  forfeited  by  lessee  would 

the  head  lessee  becoming   bankrupt  (h),  or  by  the  head  lessee 

underletting  without  licence  (r).      (4)  That  relief  may  be  given 

under  s.  4  against  forfeiture  of  the  head  lease  for  non-payment 

of   rent    (d).      (5)     Under    s.    4    the    Court    has    an     absolute  Higher  rent 

may  be  re- 

discretion    as  to  the  rent  and  covenants  to  be  inserted  in  the  served  on 

new  lease. 

new  lease,  and  may  fix  a  higher  rent  than   the  original  one  if, 

under  the  circumstances,  it  would  be  fair  to  do  so  ((').   (6)  Where  Notice  not 

.  ,11  ••  -1111      affected  by 

there  is  a  covenant  to  keep  the  premises  m  repair,  and  the  land-  claim  to  rent 

1   •    1      •  1  •     1        •  1        ^^  breach 

lord  has  given  a  notice  under  s.  14,  which  is  not  complied  with,  continues. 

he  may,  at  any  time  after  the  expiration  of  the  notice  while  the 

state  of  disrepair  continues,  bring  an  action  to  recover  possession, 

and  in  that  action  claim  rent  which  has  become  due  between 

the  expiration  of  the  notice  and  the  service  of  the  writ.     The 

claim  to  rent  does  not  affect  the  right  to  possession  in  respect  of 

non-repair  after  the  date  when  the  rent  became  due,  and  a  new 

notice  under  s.  14  is  unnecessary  (  /').    (7)  A  condition  of  re-entry,  Forfeiture  on 

comi^any 

if  the  lessees   being  a  company   should  enter  into  liquidation,  going  into 

liquidation. 

compulsory  or  voluntary,  applies  to  a  solvent  company  going 
into  voluntary  liquidation  for  the  purpose  of  reconstruction,  and 
is  a  condition  for  forfeiture  on  bankruptcy  (</).  (8)  If  the 
company  is  dissolved  the  lease  determines  automatically  (li). 
(9)  The  effect  of  an  order  for  relief  under  s.  14  (2)  of  the  Act  of  Effect  of  order 

for  relief. 

(«)  Burt  V.  Gray,  1891,  2  Q.  B.  98  ;  60  L.  J.  Q.  B.  664  ;  Niml  v.  N.   C. 
Building  Socy.,  1894,  2  Q.  B.  226  ;  63  L.  J.  Q.  B.  636. 
.    {h)  Hi(jh(jate  l^dmol  v.  SeweJl,  1894,  2  Q.  B.  906  ;  63  L.  J.  Q.  B.  820. 

(c)  Imraij  v.  Oakshette,  1897,  2  Q.  B.  218  ;  66  L.  J.  Q.  B.  544. 

(d)  Gray  v.  Bonsall,  1904,  1  K.  B.  601 ;  73  L.  J.  K.  B.  515. 

(e)  Ewart  v.  Fri/er,  1901,  1  Ch.  499 ;  70  L.  J.  Ch.  138. 

ij)  PenUm  v.  Barnett,  1898,  1  Q.  B.  276;  67  L.  J.  Q.  B.  11. 

(g)  Horsey  Estate  v.  Steiger,  1899,  2  Q.  B.  79  ;  68  L.  J.  Q.  B.  743  ;  Fryer  v. 
Eivart,  1902,  A.  C.  187  ;  71  L.  J.  Ch.  433  ;  see  also  Be  Castle  (1906),  94  L.  T. 
396. 

(/()  Hastings   L'urpn.  v.  Lettou,  1908,  1  K.  B.  378;  77  L.  J.  K.  B.  149. 
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Negligent 
underlessees. 


Bankruptcy  of 
lessee  after 
assignment. 


Assignment  by 
lessee  for 
benefit  of 
creditors. 


1881  is  to  restore  the  lease  as  if  it  had  never  become  forfeited, 
and  an  underlease  granted  by  the  original  lessee  will  also 
remain  in  existence  (0-  (10)  Where  underlessees  are  guilty 
of  negligence  the  Court  will  not  give  relief  (A;). 

A  condition  of  re-entry  in  case  the  lessee,  his  executors, 
administrators  or  assigns,  shall  become  bankrupt,  does  not  take 
effect  on  the  bankruptcy  of  the  lessee  after  he  has  assigned 
the  lease  (/). 

A  condition  of  re-entry  in  case  the  lessee  shall  execute  an 
assignment  for  the  benefit  of  his  creditors  is  not  a  condition 
against  disposing  of  the  land  within  the  meaning  of  s.  14 
(6)  (i.)  of  the  Act  of  1881  (m). 


Rent  follows 
reversion,  and 
is  apportion- 
able  on  a 
partial  aliena- 
tion. 


Attornment  of 
tenant  to 
grantee  of 
reversion 
unnecessary. 


Benefit  of  and 
liability  under 
covenants  and 


Sect.  VI. — Tlie  effect  of  alienation  hy  the  lessor  or  lessee  as 
regards  the  rent  and  tlie  covenants  and  conditions  of 
the   lease. 

A  rent  reserved  on  a  lease  is  by  common  law  incident  to 
the  reversion  and  passes  with  it  on  every  devolution  or  aliena- 
tion. And  if  the  reversion  of  part  of  the  land  comprised  in 
the  lease  is  aliened,  the  rent  is  apportionable  at  common 
law  (n). 

It  was  formerly  necessary  to  the  validity  of  the  grant  of  a 
reversion  that  the  tenant  should  attorn  to  the  grantee,  i.e.,  con- 
sent to  accept  him  a.s  his  landlord.  The  necessity  for  attorn- 
ment was  done  away  with  by  the  statute  4  Anne,  c.  16, 
s.  9,  which  provides  that  all  grants  and  conveyances  of  any 
reversions  or  rents  shall  be  good  and  effectual  without  any 
attornment  of  the  tenants  (nn). 

The  benefit  of  and  obligation  under  the  covenants  and 
conditions  in  a  lease  did  not,  however,  pass  at  common  law  to 


(*)  Dendij  v.  Emns,  1910,  1  K.  B.  263  ;  79  L.  J.  K.  B.  121. 
{k)  Matthews  v.  Smallwood,  1910,  1  Ch.  777 ;  79  L.  J.  Ch.  322. 
(l)  Smith  V.  Gronoiu,  1891,  2  Q.  B.  394  ;  60  L.  J.  Q.  B.  776. 
(m)  Gentle  v.  Faulkner,  1900,  2  Q.  B.  267  ;  69  L.  J.  Q.  B.  777. 
(«)  Co.  Litt.  148  a. 
{irii)  Foa,  4th  ed.,  462. 
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a  grantee  of  the  reversion.  This  is  remedied  by  the  Stat.  32  conditions 
Hen.  8,  c.  3-4,  which  provides  that  all  grantees  of  reversions  with  reversion 
shall  enjoy  all  advantages,  benefits,  and  remedies  by  action  for 
non-performance  of  conditions,  covenants,  or  agreements  con- 
tained or  expressed  in  any  lease,  which  the  grantors  or  lessors 
themselves  had  or  enjoyed,  and  also  gives  a  right  of  action  to 
the  lessee  against  grantees  of  the  reversion,  but  this  Act  does 
not  enable  a  lessor  to  relieve  himself  from  liability  under  his 
express  covenant  by  assigning  the  reversion  (o). 

The  assignee  of  the  reversion  of  part  of  the  demised  property 
may  sue  the  lessee  on  the  covenants  in  the  lease  to  repair  or 
to  pay  rent,  and  in  the  latter  case  the  rent  will  be  apportioned 
by  the  Court  or  a  jury  (j)). 

The  L.  P.  A.  Act,  1859,  s.  3,  gives   to   the  assignee  of  the  Apportiou- 
reversion  of  part  of  the    lands    comprised    in    a    lease,    where  dition  of  ra- 
the  rent  has  been  legally  apportioned,  the  benefit  of  all  con-  non-payment 

of  rent. 

ditions  and  powers  of  re-entry  for  non-payment  of  rent  as  if  such 
conditions  or  powers  had  been  reserved  in  respect  of  such  appor- 
tioned rent.  This  Act  applied  to  the  rent  only.  If  the  reversion 
were  severed,  the  right  of  re-entry  on  breach  of  covenants  could 
not  be  enforced  by  the  grantee  (q),  unless  the  grant  of  part  was 
to  the  lessee  himself  so  as  to  cause  an  extinguishment,  in  which 
case  the  right  of  re-entry  remained  intact  over  that  part  which 
remained  in  the  lessor  (r). 

The   Conv.    Act,  1881,  provides  (ss.    10  and    11)   that  rent,  conv.  Act, 

1881 

the  benefit  of  lessee's  covenants,  conditions  of  re-entry,  and 
obligations  under  the  lessor's  covenants  shall  run  with  the 
reversion.  S.  12  apportions  conditions  on  severance.  Where 
the  conveyance  is  taken  under  compulsory  powers,  the  right  of 
re-entry  remains  in  respect  of  the  property  retained  (s). 

(o)  Stuart  V.  Joy,  1904,   1  K.  B.   362 ;  73  L.   J.   K.  B.  97,  see,    Bath   v. 
Botvles  (1905),  93  L.  T.  801. 

{p)  Sivansea  Corpn.  v.  Thomas  (1883),  10  Q.  B.  D.  48  ;  52  L.  J.  Q.  B.  3-iO. 
[q)  Kniyhfs  Case  (1587),  5  Co.  54  b. 

(r)  Hi/,Je  V.  WanJeii  (1877),  3  Ex.  D.  at  p.  86  ;  47  L.  J.  Ex.  121. 
(s)  Pigyott  V.  Middlesex,  d'c.  Council,  1909,  1  Ch.  134  ;  77  L.  J.  Ch.  813. 
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Rule  laid 
down  in 
Dumpor's 
Case 


altered  by 
statute. 


Mortgagor  in 
possession  may 
sue  for  rent, 
and  may  now 
re-enter  for 
breach  of 
covenants. 


Whether 
lessor  can 
assign  right  of 
entry  already 
accrued. 


It  was  formerly  a  rule  of  law  that  if  a  condition  was  once 
dispensed  with  it  was  gone  for  ever.  Hence,  it  was  held  in 
Dumjmrs  Case  {t)  that  a  condition  not  to  alien  without  licence 
was  determined  by  the  first  licence  given.  This  doctrine  is  now 
abolished  by  the  L.  P.  A.  Act,  1859,  ss.  1,  2  of  which  provide 
in  effect  that  a  licence  to  do  any  particular  act  which,  without 
such  licence,  would  create  a  forfeiture,  shall  extend  only  to 
that  act,  and  that  a  licence  to  one  of  several  co-lessees  shall 
not  destroy  the  condition  as  against  the  other  co-lessees, 
and  that  a  licence  to  assign,  &c.,  part  of  the  property 
shall  not  destroy  the  condition  as  to  the  rest  of  the  property. 
This  provision  is  extended  to  waiver  by  the  L.  P.  Act,  1860, 
s.,6  («). 

The  Jud.  Act,  1873,  s.  25  (5),  provides  that  a  mortgagor 
entitled  for  the  time  being  to  the  possession  or  receipt  of  the 
rents  and  profits  of  any  land,  as  to  which  no  notice  of  his 
intention  to  take  possession  or  to  enter  into  the  receipt  of  the 
rents  and  profits  thereof  shall  have  been  given  by  the  mort- 
gagee, may  sue  for  such  possession,  or  for  the  recovery  of 
such  rents  or  j)rofits,  or  to  prevent  or  recover  damages  in 
respect  of  any  trespass  or  other  wrong  relative  thereto  in  his 
own  name  only,  unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him  jointly  with  any  other 
person. 

This  section  does  not  entitle  a  mortgagor  in  possession  to  re- 
enter for  breach  of  covenant  (?t)j  but  it  is  conceived  that  he  can 
do  so  under  Conv.  Act,  1881,  s.  10,  which  enables  him,  where 
that  section  applies,  to  sue  on  the  covenants  (x). 

It  seems  that  under  the  E.  P.  Act,  1845,  s.  6,  a  lessor  cannot 
pass  to  his  assignee  the  right  to  enter  for  a  breach  already 

{t)  (1603),  4  Co.  Eep.  119  b. 

(«)  See  Fo^,  4th  ed.,  651. 

(w)  Matthews  v.  Usher,  1900,  2  Q.  B.  5.35 ;  69  L.  J.  Q.  B.  856  ;  see  also 
Molyneux  v.  Richard,  1906,  1  Ch.  34,  43 ;  75  L.  J.  Ch.  39. 

(x)  Turner  v.  ]VnJsh,  1909,  2  K.  B.  484  ;  78  L.  J.  K.  B.  753  ;  and  see  Foa, 
4th  ed.,  322. 
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committed  of  the  lessee's  covenants :  at  all  events  such  a  right 
does  not  pass  by  the  assfgnment  of  the  reversion,  unless 
expressly  mentioned  (//). 

As   the    right    to    the    rent    and    to    sue    on    the    covenants  Effect  of 

destruction 

follows    the    reversion,    it   was    formerly    important,    where    a  of  mesne 


reversion. 


lease  was  made  by  a  person  who  was  himself  only  a  termor,  or 
had  otherwise  a  limited  interest,  that  the  term  or  other  interest 
constituting  his  reversion  should  not  be  merged  or  surrendered. 
For  example,  if  lands  were  held  by  A.  for  life  or  for  years, 
with  remainder  to  B.,  and  A.  made  a  lease  and  afterwards 
surrendered  his  estate  to  B.,  or  took  a  conveyance  from  B. 
which  had  the  effect  of  merging  his  (A.'s)  estate,  the  consequence 
was  that,  the  immediate  reversion  on  the  lease  being  gone, 
the  rent  and  the  benefit  of  the  covenants  were  gone  also.  To 
remedy  this,  it  is  provided  by  the  E.  P.  Act,  1845,  s.  9,  that 
in  case  of  the  merger  or  surrender  of  the  reversion  expectant 
on  a  lease,  the  estate  conferring,  as  against  the  tenant  under 
the  same  lease,  the  next  vested  right  to  the  same  hereditament 
shall,  for  the  purpose  of  preserving  the  incidents  to  such 
extinguished  reversion,  be  deemed  the  reversion  expectant  on 
the  lease. 

A   lessee    who  has    entered    into   covenants    with    his    lessor  Original  lessee 

,.,,,,,  ,  »,         1         ,  .  remains  liable 

remams   liable  to    those   covenants  after  he   has  assigned  the  to  covenants 

1  i  i_i  1    ji  •    1  J    J  11  ••11  after  assign- 

lease    to   another,    and  the  right  to  sue    the  original  lessee  in  ment,  and  may 

such  a  case  passes  to  a  grantee  of  the  reversion  by  virtue  of  grantee  of 

32  Hen.  8,  c.  34,  where  the  lease  is  by  deed  ;    but  not  in  the 

case  of  a  tenancy  from  year  to  year  created  by  an  instrument 

not  under  seal  (z).     It  is  conceived,  however,  that  s.  10  of  the 

Conv.  Act,  1881,  applies  to  leases  by  mere  writing  where  the 

law  does  not  require  a  deed,  e.g.,  a  lease  from  year  to  year,  as 

{y)  Crane  v.  Batten  (1854),  23  L.  T.  (O.  S.)  220;  Hunt  v.  Remnant  (1854), 
9  Exch.  635 ;  23  L.  J.  Ex.  135 ;  Jenkins  v.  Jones  (1882),  9  Q.  B.  D.  128, 131  • 
51  L.  J.  Q.  B.  438 ;  Gohen  v.  Tannai\  1900,  2  Q.  B.  609 ;  69  L.  J.  Q.  B.  904  ; 
and  see  Richett  v.  Green,  1910,  1  K.  B.  253  ;  79  L.  J.  K.  B.  193. 

(z)  Standen  v.  Ghrismas  (1847),  10  Q.  B.  135;  16  L.  J.  Q.  B.  265  ;  Allcock 
V.  Moorhouse  (1882),  9  Q.  B.  D.  366. 

3—2 
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well  as   to   leases  by   deed.     It  is   doubtful  whether  "  lease " 
includes  an  agreement  for  a  lease  (a). 

Sect.  VII. — By  what  modes,  other  titan  hy  forfeiture,  a  tenancy 
may  he  determined,  and  the  rights  of  the  parties  at  the 
determination  thereof. 


Lease  for  term 
determines  by 
effluxion  of 
time. 

Notice  to  quit 
necessary  to 
determine 
tenancy  from 
year  to  year. 


Execiitors  of 
tenant  entitled 
to  notice  to 
quit. 


Notice  to  quit 
prima  facie 
waived  by 
acceptance 
or  demand 
of  rent. 


Notice  to  quit. 

A  lease  for  a  term  certain  determines  at  the  expiration  of  the 
term,  and  no  notice  to  quit  is  necessary. 

A  tenancy  from  year  to  year  (except  in  cases  within  the  Agr. 
H.  Act,  19U8)  continues  until  it  is  put  an  end  to  by  a  half-year's 
notice  to  quit  from  one  of  the  parties,  and  such  notice  must 
expire  at  the  period  of  the  year  at  which  the  tenancy  commenced. 
If  a  tenancy  from  year  to  year  has  arisen  from  the  tenant  having 
held  over  on  the  expiration  of  his  lease  or  original  tenancy,  the 
general  rule  is  that  the  notice  must  expire  at  the  period  of  the 
year  at  which  the  original  term  commenced  {h).  If  the  tenant 
dies  during  the  tenancy,  his  executor  or  administrator  has  the 
same  interest  in  the  land -as  the  deceased  had,  and  the  same 
notice  to  quit  is  therefore  necessary  (t). 

A  half-year's  notice  to  quit  is  necessary  whether  the  rent  be 
reserved  half-yearly  or  quarterly  (<?). 

An  acceptance  of  rent  becoming  due  after  the  expiration  of  a 
notice  to  quit  is  a  j^rimd  facie  waiver  of  the  notice,  as  it  shows 
the  intention  of  both  parties  to  continue  the  tenancy ;  so,  also, 
if  the  landlord  distrains  for  or  demands  the  rent,  he  immd  facie 
affirms  the  continuance  of  the  tenancy ;  but  the  presumption  of 
waiver  may  be  rebutted,  and  it  is  a  question  for  the  jury,  and 

(a)  Manchester  Brewery  v.  Coombs,  1901,  2  Ch.  608 ;  70  L.  J.  Ch.  814. 

\h)  Kelly  v.  Patterson  (1874),  L.  E.  9  C.  P.  681 ;  43  L.  J.  C.  P.  320.  For 
cases  where  the  term  is  indefinite,  bnt  determinable  on  notice,  see  Soames  v. 
Nicholson,  1902,  1  K.  B.  157;  71  L.  J.  K.  B.  24;  Dixon  v.  Bradford,  &c. 
Socy.,  1904,  1  K.  B.  444 ;  73  L.  J.  K.  B.  136  ;  Lewis  v.  Baker,  1906,  2  K.  B. 
599;  75  L.  J.  K  B.  848. 

(c)  Doe  V.  Porter  (1789),  3  T.  E.  13. 

((/)  Shirley  v.  Newinan  (1795),  1  Esp.  266. 
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not  for  the  Court,  whether,  under  the  circumstances  of  the  ease, 
the  notice  has  heen  waived  (r). 

S.  22  of  the  Agr.  H.  Act,  1908,  provides  that  where  a  half-  what  notice 
year's  notice  expiring  with  a  year  of  tenancy  is  by  law  necessary  undcii^Agr.  h. 
and  sufficient  for  the  determination  of  a  tenancy  from  year  to 
year,  a  year's  notice  so  expiring  is  necessary  and  sufficient  for 
such  determination,  unless  the  landlord  and  tenant  agree  in 
writing  that  the  section  shall  not  apply,  in  which  case  a  half- 
year's  notice  is  sufficient,  but  the  section  does  not  extend  to  a 
case  where  a  receiving  order  in  bankruptcy  is  made  against  the 
tenant.  The  corresponding  section  (s.  33)  of  the  Agr.  H.  Act, 
1883,  was  held  not  to  apply  to  a  yearly  tenancy  w  hich  by  express 
agreement  of  the  parties  was  determinable  by  six  months'  notice 
to  quit  ( /■). 

A  tenant  served  with  notice  to  quit  where  the  land  is  required   smaii 
for  small  holdings  can  claim  compensation    under   the   Small   ma"°''^''*' 
Holdings  Act,  1910. 

A  reasonable  notice  is  required  to  determine  a  weekly  tenancy.  Weekly 
The  safe  plan  is  to  give  a  week's  notice  ending  with  the  current  **"'''"''^'" 
week(r/>,  but  it  is  possi])le  that  a  less  notice  might  be  held  to  be 
sufficient. 

A  tenancy  at  will  may  be  determined  at  any  time  by  the  tenant  Tenancy  at 
delivering  up  possession,  or  by  the  landlord  demanding  such  dete'rmTned. 
possession,  and  no  notice  lo  quit  is  necessary  (//). 

A  tenant  on  sufierance  is  a  mere  trespasser,  and  the  landlord  Tenancy  on 
may  at  any  time  enter  and  put  an  end  to  the  tenancy  without  how  cTete": 
making  any  previous  demand.  "'"'*'^" 

Surrender  by  deed  or  by  operation  of  law. 

A  lease  or  tenancy  may  be  determined  by  an  express  surrender,  surrender. 

or  l)y  a  surrender  by  act  and  operation  of  law.     An  express  sur-  Express  sur- 

remlei-  requires  a  deed,  unless  the  estate  surrendered  is  one  that  TetyVeed!*" 

{e)Bh/th  V.  Dennett  (1853),  13  C.  B.  178  ;  22  L.  J.  C.  P.  79. 

(/)  Barhnv  v.  Teal  (1885),  15  Q.  B.  D.  501  ;   54  L.  J.  Q.  B.  o(J4. 

{rj)  Bowen  y.  Anderson,  1894,  1  Q.  B.  164;  and  see  Woodfall,  ISth  ed.,  395. 

(/')  Ri(jl,t  V.  Beard  (1811),  13  East,  210. 
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can  be  created  by  parol  (i),  in  which  case  the  surrender  may  be 
by  writing  (A). 
Surrender  A  Surrender  by  act  and  operation  of  law  arises  (1)  where  the 

at  law.  .  . 

lessee  gives  up,  and  the  lessor  resumes,  possession  in  pursuance 
of  an  agreement  between  the  parties  that  the  lease  shall  come  to 
an  end  (l);  or  (2)  where  a  lessee  accepts  a  new  lease  commencing 
immediately,  or  which  is  otherwise  inconsistent  with  the  con- 
tinuance of  the  first  lease,  even  though  the  second  lease  may  be 
of  shorter  duration  than  the  first  {m) ;  or  (3)  where  a  new  lease 
is  made  to  a  third  party,  with  the  assent  of  the  original  tenant, 
who  gives  up  possession  (/?). 
Consent  of  The  consent  of  the  original  tenant  may  be  implied  from  the 

original  tenant 

to  new  lease       circumstances.     Thus,  where  a  bishop's  lease  had  been  granted 

may  be 

implied.  to  A.,  and  at  the  accustomed  period  a  new  lease  was  granted  to 

B.,  the  consent  of  A.  was  presumed  from  the  fact  that  at  the 
time  of  the  renewal  B.  was  in  possession  of  the  property  and 
also  of  the  old  lease,  and  that  the  old  lease  was,  in  accordance 
with  the  usage  at  the  bishop's  office,  given  up  by  bim  to  be  can- 
celled (o).  But  there  can  be  no  implied  surrender  by  the  original 
lessee  unless  he  gives  up  actual  possession.  If,  therefore,  A.,  a 
lessee,  grants  an  underlease  to  B.,  who  takes  possession,  and  a 
new  lease  is  afterwards  granted  by  the  superior  lessor  to  C,  no 
evidence  of  A.'s  consent  to  the  new  lease  will  supply  the  place  of 
a  surrender  by  deed,  so  as  to  enable  C.  to  sue  B.  on  the  covenants 
in  the  underlease  (jj). 

(0  R.  P.  Act,  1845,  s.  3. 

[k)  Stat,  of  Frauds,  s.  3  :  Fenner  v.  Blake,  1900,  1  Q.  B.  426  ;  69  L.  J. 
Q.  B.  257. 

(0  Phene  v.  Poppleivell  (1862),  12  C.  B.  (N.  8.)  334 ;  31  L.  J.  C.  P.  235, 
and  see  Oastler  v.  Henderson  (1877),  2  Q.  B.  D.  575 ;    46  L.  J.  Q.  B.  607. 

(/h)  Hughes  v.  Bohvtham  (1593),  Cro.  Eliz.  302. 

(m)  Thomas  v.  Go'^k  (1818),  2  B.  &  Aid.  119  ;  NirhvlU  v.  AfhersUme  (1847), 
10  Q.  B.  944  ;  16  L.  J.  Q.  B.  371 ;  Mwdonnell  v.  Pof,e  (1852),  9  Hare,  705  ; 
see  also  WaUis  v.  Hands,  1893,  2  Ch.  75  ;  62  L.  J.  Ch.  586. 

(o)  Walker  v.  Bichardson  (1837),  2  M.  &  W.  882  ;  6  L.  J.  Ex.  229  ;  Davifon 
V.  Gent  (1857),  1  H.  &  N.  744  ;   26  L.  J.  Ex.  122. 

(l>)  Lyon  V.  Beed  (1844),  13  M.  &  W.  285;  13  L.  J.  Ex.  377  ;  Wallis  v. 
Hands,  sup. 
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The  L.  &  T.  Act,  1730,  s.  6,  enables  a  lease  to  be  surrendered  Lease  may  be 

s  uriTGiidGrGd 

without  the  surrender  of  any  derivative  lease  and  gives  to  the  without 
lessee  under  the  new   lease  and  to  the  underlessees  the  same 
mutual  rights  and  remedies  as  if  the  old  lease  had  been  still  in 
existence. 

Although  a  mortgagor  in  possession  can  grant  leases  under  Sun-eudei-to 
the  Conv.  Act,  1881,  s.  18,  he  cannot  accept  surrenders  without 
the  concurrence  of  the  mortgagee  {q),  but  he  can  sue  on  the 
covenants  (?•). 

Disclaimer  luidcr  the  Bankruptcy  Acts. 

Under  the  Bankr,  Act,  1883,  leaseholds  forming  part  of  a  bank-  Bankruptcy 
rupt's  estate  vest  in  the  trustee  in  bankruptcy  when  appointed,  s.  55',  and ' 
who  can  disclaim  them  under  s.  55  as  amended  by  s.  13  of  the 
Act  of  1890.     Pending  the  appointment  of  a  trustee,  the  official 
receiver  can  disclaim  (s). 

The  Bankruptcy  Eules,  1890  (r.  69),  define  (t)  the  cases  where  Bankruptcy 
a  lease  may  be  disclaimed  without  the  leave  of  the  Court.     In  ' 

cases  not  authorised  by  the  rule  an  application  to  the  Court  is 
necessary  :  r.  69  (3). 

The  effect  of  the  statutory  provisions  is  as  follows  :    (1)  When  when 
the  bankrupt  is  the  original  lessee,  the  lessor  will  be  entitled  to  or:^iuaneMee, 

J  •    ,       .  ,  -Jill  If  «  ,  ,    all  remedies  of 

distrani,  or  to  prove  ni  the  bankruptcy  tor  arrears  of  rent,  and  the  lessor 

also  to  prove  for  breaches  of  covenant  uj)  to  the  date  of  the  force  until 
disclaimer,  subject  as  to  arrears  of  rent  to  the  operation  of  s.  42 
of  the  Act  of  1883,  as  amended  by  s.  28  of  the  Act  of  1890. 

(2)  Where  the  bankrupt  is  an  assign  of  the  original  lessee,  the  where 

disclaimer  will  not  deprive  the  lessor  of  any  of  his  remedies  an'Sl'i^ln,'^ 

against  the  original  lessee,  who  will  be  entitled  to  prove  in  the  il^or  a|a^ust 

bankruptcy  for  any  money  which  he  may  be  compelled  to  pay,  remain  i^''^'^^ 

and  which  the  bankrupt  ought  to  have  paid.    He  may  also  apply  dTsdatmer. 


{q)  Eobbms  v.  Whyte,  1906,  1  K.  B.  125  ;  75  L.  J.  K.  B.  3S. 
(r)  Turner  v.  IFalsh,  1909,  2  K.  B.  484  ;  78  L.  J.  K  B.  753. 
(s)  lie  Cohen  1905,  2  K.  B.  704  ;  74  L.  J.  K.  B.  864. 
{t)  1890,  W.N.  513. 
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Mortgagee  by 
demise  or 
underlessee 
may  have  a 
vesting  order ; 
but  if  he  de- 
clines, mort- 
gage or  under- 
lease will 
cease. 


On  disclaimer 
liability  of 
surety  for 
rent  ceases. 


Disclaimer  of 
contract  for 
sale  of  lease. 


Assigmuent  to 
man  of  straw. 


Vesting  order 
in  mortgagee 
by  sub-demise. 


If  bankrupt 
has  assigned 
lease  to  mort- 
gagee, trustee 
need  not  dis- 
claim. 


to  the  Court  for  an  order  vesting  the  bankrupt's  interest  in  him. 
(3)  Where  the  bankrupt  has  mortgaged  by  demise,  or  granted  an 
underlease,  the  Court  will  give  the  mortgagee  or  underlessee  the 
option  of  taking  a  vesting  order  of  the  bankrupt's  interest  (»). 
If  he  consents  to  take  it  he  will  be  liable  to  the  rent  and  lessee's 
covenants  contained  in  the  original  lease  as  from  the  date  of  the 
petition  in  bankruptcy,  and  will  be  freed  from  the  rents  and 
covenants  (if  any)  contained  in  the  underlease.  If,  on  the  other 
hand,  he  declines  to  take  a  vesting  order,  his  mortgage  or  under- 
lease will  cease  altogether. 

Where  the  original  lessee  becomes  bankrupt  and  there  has 
been  no  assignment  or  dealing  with  the  lease,  the  disclaimer 
puts  an  end  to  the  lease  altogether,  and  if  the  rent  is  guaranteed 
by  a  surety,  his  liability  for  future  rent  ceases  (x). 

Where  a  bankrupt  has  contracted  to  sell  a  lease,  the  trustee 
in  bankruptcy  cannot  disclaim  the  contract  without  disclaiming 
the  lease  (y). 

A  mortgagee  cannot  escape  the  obligation  of  taking  a  vesting 
order  in  order  to  save  his  interest  in  the  property,  by  assigning 
the  mortgage  to  a  man  of  straw  as  trustee  for  himself  {z). 

A  disclaimed  lease  will  be  vested  in  a  mortgagee  by  sub-demise, 
not  as  if  he  had  been  original  lessee,  but  as  if  the  lease  had  been 
assigned  to  him  when  the  bankruptcy  petition  was  filed  (a). 

If  a  lessee  has  before  his  bankruptcy  assigned  his  whole  term 
to  a  mortgagee,  the  trustee  being  under  no  liability  to  perform 
the  covenants  either  by  privity  of  contract  or  privity  of  estate, 
the  equity  of  redemption  which  vests  in  the  trustee  is  not 
"properly  burdened  with  onerous  covenants  "  and  the  trustee 
need  not  disclaim  (5). 


(m)  Re  Holmes,   1908,  2  K.  B.  812  ;   77  L.  J.  K.  B.  1129. 
{x)  Stacey  v.  Hill,   1901,  1  K.  B.  660 ;  70  L.  J.  K.  B.  435. 
{tj)  Pearce  v.  Bastahle,  1901,  2  Ch.   122;   70  L.  J.   Ch.  446;  Be   BasiahU, 
1901,  2  K.  B.  518  ;  70  L.  J.  K.  B.  784. 

[z)  Re  Smith  (1890),  25  Q.  B.  D.  537  ;  59  L.  J.  Q.  B.  554. 
(a)  Re  Garter  and  Ellis,  1905,  1  K.  B.  735  ;  74  L.  J.  K.  B.  442. 
(6)  Re  Gee  (1889),  24  Q.  B.  D.  65 ;  59  L.  J.  Q.  B.  16. 
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The  right  to  disclami  is  not  confined   to  property   divisible  Property  of 

...  .  r  1   •    1         1         which  bank- 

among   the   creditors,  but   extends   to    property   oi    which   the  ruptwas 

.  .  trustee  may  be 

bankrupt  is  a  trustee  (c),  e.g.,  the  nominal  reversion  vested  in  a  ciisciahned. 
lessee   who   has   mortgaged    the   property   by   sub-demise   and 
declared  himself  a  trustee  of  that  reversion  for  the  mortgagee. 

The  right  may  be  exercised  in  the  administration  in  bankruptcy 
of  estates  of  deceased  insolvents  under  Bankr.  Act,  1883, 
s.  125  (d). 

II()hliii(/  (>v<'r. 

The  L.  &  T.  Act,  1730,  s.  1,  provides  that   "if  any  tenant  for  Tenant  hold- 
ing over  after 
life   or   lives,  or  years,    holds    over   any    lands,    &c.,    after   the  demand  of 

possession  to 

determination  of  his  estate,  after  demand  made  and  notice  in  pay  double 

annual  value 

writing  given,  for  delivering  the  possession  thereof,  by  the  land-  of  premises. 
lord,  &c.,  or  his  agent  thereunto  lawfully  authorised,  such  tenant 
so  holding  over  shall  pay  to  the  person  so  kept  out  of  possession 
at  the  rate  of  double  the  yearly  value  of  the  lands  so  detained 
for  so  long  a  time  as  the  same  shall   be  detained."     And  by  the  Tenant  hold- 
Distress  for  Eent  Act,   1737,  s.   18,  it  is  enacted  that  "  in  case  expiration  of 

.      ,,       .  .  p  1   •     •  •  •!     ^  •  his  notice  to 

any  tenant  shall  give  notice  oi  his  intention  to  quit  the  premises,  quit,  to  pay 

T11T  •  l^  e      1    double  rent. 

and  shall  not  accordingly  deliver  up  the  possession  thereof  at 
the  time  in  such  notice  mentioned,  the  said  tenant  shall  thence- 
forth pay  to  the  landlord  double  the  rent  which  he  should 
otherwise  have  paid  during  the  time  that  he  so  continues  in 
possession." 

To  enable  a  landlord  to  recover  double  value  under  the  Act  of  Holding  over 
1730,  the  holding  over  by  the  tenant  must  be  contumacious,  i.e.,  tumadous. 
the  holding  over  must  be  with   the  consciousness  on  the  part  of 
the  tenant  that  he  has  no  right  to  retain  possession  (e). 

In  one  case  a  landlord,  after  giving  a  yearly  tenant  notice  to  -what  damages 
quit  at  the  end  of  his  year,  agreed  to  let  the  land  to  A.  from  the  recovered 
end  of  the  year,  and  informed  the  tenant  that  he  had  done  so,  holding  over. 

(c)  He  MaiKjhan  (1885),  14  Q.  B.  D.  956  ;  54  L.  J.  Q.  B.  128. 

(d)  Re  Mellison,  1906,  2  K.  B.  68  ;   75  L.  J.  K.  B.  595. 

(e)  Swinfeu  v.  Bacon  (1861),  6  H.  &  N.  846;  30  L.  J.  Ex.  368. 
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Mode  of 
recovering 
possession  of 
small  tene- 
ments after 
determination 
of  tenancy. 


Emblements 


but  tlie  tenant  nevertheless  held  the  premises  over  for  another 
quarter.  It  was  held  that  the  landlord  might  recover  against 
the  tenant  as  damages  the  amount  of  the  ordinary  damages 
which  he  had  had  to  pay  in  an  action  brought  against  him  by 
A.  for  not  giving  him  possession  at  the  time  agreed  on  and  the 
cost  of  such  action.  It  was  also  held  that  the  fact  of  the  land- 
lord having  received  from  the  tenant  rent  for  the  quarter  during 
which  he  held  over  did  not  preclude  him  from  bringing  the 
action  (/). 

With  regard  to  tenancies  for  a  term  not  exceeding  seven  years 
and  at  a  rent  not  exceeding  .£20  a  year,  the  Small  Tenements, 
&c.  Act,  1838,  enables  the  justices  in  petty  sessions,  when  the 
interest  of  the  tenant  has  ended  or  been  determined  by  a  legal 
notice  to  quit  or  otherwise  (g),  and  such  tenant,  or  (if  such 
tenant  does  not  actually  occupy  the  premises  or  only  occupies  part 
thereof)  any  person  by  vA'hom  the  same  or  any  part  thereof  shall 
be  then  actually  occupied,  refuses  or  neglects  to  deliver  up 
possession,  to  issue  a  warrant  directing  the  constables  to  enter 
by  force  and  give  possession  to  the  landlord.  In  order  to  obtain 
such  a  warrant  the  landlord  or  his  agent  must  serve  a  written 
notice  on  the  tenant  or  occupier  of  his  intention  to  proceed  under 
the  Act,  and  the  notice  must  be  read  over  and  explained  to  the 
person  served.  If  the  tenant  or  occupier  cannot  be  found,  the 
notice  may  be  posted  in  some  conspicuous  part  of  the  premises. 

Where  a  tenant  refused  to  quit  after  notice  and  the  landlord 

altered  the  premises,  and  in  the  course  of  the  work  damaged  the 

tenant's  furniture,  it  was  held  that  the  tenant  could  not  recover 

damages  (/<). 

Emblements. 

Where  a  lease  or  tenancy  is  for   an  uncertain   period,    and 

determines  after  the  crops  are    sown  and    before   harvest,  the 

tenant  is  as  a  general  rule  entitled  to  the  crops  or  (as  they  are 

(/)  Brumleij  v.  Chesterton  (1857),  2  C.  B.  (N.  S.)  592  ;  27  L.  J.  0.  P.  23. 
{(])  See  Wride  v.  Dijer,  1900,  1  Q.  B.  23 ;  69  L.  J.  Q.  B.  17,  a  case  under 
the  Act. 

(/;)  Jones  v.  Foley,  1891,  1  Q.  B.  730;  60  L.  J.  Q.  B.  464. 
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usually  called)  the  emblements ;  but  if  the  lease  is  for  a  term 
certain,  the  tenant  has  no  such  right  (in  the  absence  of  special 
custom),  for  it  is  his  own  fault  if,  under  such  circumstances,  he 
sows  the  crops. 

The  L.  &  T.  Act,  1851,  s.  1,  provides  that  where  a  lease  or  on  death  of 
tenancy  of  any  farm  or  lands   held  by  a  tenant   at  rack   rent  entitled  for 

,  .  111J    \Uv,  tenancy 

determmes  by  the  death  or  cesser  of  the  estate  oi  any  landlord  continues  up 
entitled  for  life,  or  for  any  other  uncertain  interest,  instead  of  current  year. 
claiming  emblements  the  tenant  shall  continue  to  hold  and 
occupy  such  farm  or  lands  until  the  expiration  of  the  then 
current  year  of  his  tenancy,  and  shall  then  quit  upon  the  terms 
of  his  lease  or  holding  in  the  same  manner  as  if  such  lease  or 
tenancy  were  then  determined  by  effluxion  of  time  or  other 
lawful  means  during  the  continuance  of  his  landlDrd's  estate  ; 
and  the  succeeding  landlord  is  empowered  to  recover  and  receive 
from  the  tenant  a  fair  proportion  of  the  rent  for  the  period  which 
shall  have  elapsed  from  the  death  or  cesser  of  the  estate  of  the 
previous  landlord.  This  Act  applies  to  all  tenancies  in  respect 
of  which  there  may  be  a  claim  to  emblements  (i). 

The  right  to  emblements  is  not  confined  to  the  case  of  landlord  Law  of  embie- 

rni  •  •         (>  T  •  1     J-  ments  applies 

and  tenant.  Thus,  if  a  tenant  m  fee  dies  intestate  before  between  heir 
harvest,  the  then  growing  crops  will  go  to  his  personal  repre- 
sentative as  personal  estate,  though  if  he  has  devised  the  land, 
the  devisee  will  be  entitled  to  the  crops  as  against  the  executor  (A). 
And  where  the  estates  of  persons  having  only  limited  interests 
determine  by  their  deaths  before  harvest,  the  emblements  will 
go  to  their  personal  representatives. 

Fixtures. 
The  general  law  (Jik)  as  to  things  annexed  to  the  freehold  is  that  Fixtures, 

general  law 

they  become  part  of  it  and  cannot  be  severed  by  a  tenant  without  as  to. 

{{)  Haines  v.  Welch  (1868),  L.  E.  4  C.  P.  91  ;  38  L.  J.  C.  P.  118. 
{k)  Cvoper  v.  Wool/itf  (1857),  2  H.  &  N.  122  ;  26  L.  J.  Ex.  310,  see,  now, 
L.  T.  Act,  1897,  s.  1. 
{kk)  See  54_Sol.  J.  813. 
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Exception  in 
case  of  trade 
and  orna- 
mental 
fixtures. 


Taj)estry. 


Agricultural 
fixtures. 


the  consent  of  the  landlord.  But  an  exception  to  this  general 
rule  has  been  established  in  the  case  of  fixtures  set  up  for  the 
purposes  of  trade  (/),  or  for  purposes  of  ornament  or  convenience  ; 
as,  for  example,  marble  or  other  ornamental  chimney  pieces, 
marble  slabs,  grates  or  stoves,  or  the  like,  provided  that  they 
can  be  separated  from  the  freehold  without  any  material 
injury  (/«). 

The  exception  applies  not  only  as  between  landlord  and 
tenant,  but  also  as  between  tenant  for  life  and  remainderman  ; 
and  tapestry  firmly  affixed  by  a  tenant  for  life  to  the  walls  of 
a  room  was  held  to  be  removable  by  him  or  his  executors, 
the  presumption  being  that  it  was  intended  for  purposes  of 
ornamentation  and  personal  enjoyment  as  a  chattel,  and  not  to 
enhance  the  value  of  the  freehold  {ii). 

Tenants  of  farms  have  sjDecial  rights  with  regard  to  what  may 
be  called  agricultural  fixtures.  Thus  the  L.  &T.  Act,  1851,  s.  3, 
provides,  that  if  any  tenant  of  a  farm  or  lands  who  shall,  iritli 
the  consent  in  u-riting  of  the  landlord,  at  his  own  cost  and  expense, 
erect  any  farm  building,  either  detached  or  otherwise,  or  put  up 
any  building,  engine,  or  machinery  either  for  agricultural 
jiurposes  or  for  the  purposes  of  trade  and  agriculture  (which 
shall  not  have  been  erected  or  put  up  in  pursuance  of  some 
obligation  in  that  behalf),  then  all  such  buildings,  engines,  or 
machinery  shall  be  the  property  of  the  tenant,  and  shall  be 
removable  by  him  notwithstanding  the  same  may  consist  of 
sej^arate  buildings  or  that  the  same  or  any  part  thereof  may  be 
built  in  or  permanently  fixed  to  the  soil,  so  as  he  do  not  in 


{I)  Poole's  Case  (1703),  1  Salk.  368  ;  Lawton  v.  L.  (1743),  3  Atk.  13  ;  Dean 
V.  Allalni  (1799),  3  Esp.  11;  Fitzlierhert  v.  ^haiv  (1789),  1  H.  Bl.  258;  Re 
Hulse,  1905,  1  Ch.  406  ;  74  L.  J.  Ch.  246. 

(m)  See  BiicJdaud  v.  IJutferJield  (1820),  2  B.  &  B.  54.  See  generally  on  the 
subject  of  Fixtures,  Amos  and  Ferard  on  Fixtures;  also  Elives  v.  Maive 
(1802),  2  Smith's  L.  C.  99  ;  Hears  v.  Callender,  1901,  2  Ch.  388 ;  70  L.  J.  Ch. 
621  ;  Agr.  H.  Act,  1908,  s.  21 ;  also  note  in  Vol.  L,  p.  788. 

(n)  Leigh  v.  Tai/Jor,  1902,  A.  C.  157  ;  71  L.  J.  Ch.  272  ;  but  see  Be  Whaleij, 
1908,  1  Ch.  615  ;  77  L.  J.  Ch.  367. 
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anywise  injure  the  land  or  buildings  belonging  to  the  landlord, 
or  otherwise  do  put  the  same  in  like  or  as  good  plight  and 
condition  as  the  same  were  in  before  the  erection  of  anything 
so  removed.  But  the  tenant  is  bound  before  any  such  removal 
to  give  a  month's  notice  to  the  landlord  or  his  agent,  and  the 
landlord  may  elect  to  purchase  the  matters  and  things  proposed 
to  be  removed  at  a  valuation. 

S.    21    of    the    Agr.    H.    Act,    1908,    enables   a  tenant   of   a  Tenant's  right 

to  fixtures 

holding  as  defined  by  s.  48  of  the  Act  to  remove  fixtures  and  under  Agr.  h. 

.  .  .  .  .  Act,  1908. 

buildings  in  respect  of  which  he  is  not  entitled  to  compensation, 
and  which  have  not  been  affixed  pursuant  to  any  agreement 
with  the  landlord.  Before  removal  the  tenant  must  pay  all  rent, 
&c.,  due  to  the  landlord  and  give  him  a  month's  notice  of  inten- 
tion to  remove,  and  the  landlord  can  elect  to  purchase  the 
fixtures  before  the  expiration  of  the  notice.  The  tenant  must 
avoid  all  unnecessary  damage  in  removal  and  make  good  all 
damage.  The  section  appHes  to  fixtures  and  buildings  acquired 
by  a  tenant  after  1900  or  affixed  or  erected  by  him  after  1884. 
With  regard  to  market  gardens,  see  s.  42  (1)  (ii.)  and  (iii.). 

As   a  general  rule  the  tenant  must,   in  the  absence  of  any  Tenant's 

fixtures,  when 

express  stipulation  on  the  subject,  remove  fixtures  during  the  they  must  be 

removed. 

term,  otherwise  they  belong  to  the  landlord  (o)  ;  and  this  rule 
equally  applies  when  the  tenancy  is  determined  by  the  lessor 
re-entering  for  a  breach  of  covenant  {p).  If,  however,  the  tenant 
is  allowed  to  remain  in  possession  after  the  expiration  of  the 
term,  it  would  seem  that  he  may  at  any  time  while  so  remaining 
in  possession  remove  fixtures  which  he  might  have  removed 
during  the  term  (q).  And  in  J]\'eton  v.  Woodcock  (r)  the  rule 
was  thus  stated,  that  the  tenant's  right  to  remove  fixtures  con- 
tinues during  his  original  term,  and  during  such  further  period 

(o)  Leader  v.  Homewood  (1858),  5  C.  B.  (N.  S.)  546;  27  L.  J.  C.  P.  316. 
(p)  Pugh  V.  Arton  (1869),  L.  E.  8  Eq.  626;  38  L.  J.  Ch.  619,  see,  Rt  Olasdir 
Copper  Mines,  1904,  1  Ch.  819;  73  L.  J.  Ch.  461. 
{g)  Penton  v.  Rohart{\mi),  2  East,  88;  and  see  Foa,  4th  ed.,  708. 
(r)   (1840),  7  M.  &  W.  14;   10  L.  J.  Ex.  183. 
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Effect  of  dis- 
claimei"  by 
trustee  of 
bankrupt  as 
regards  right 
to  remove 
fixtures. 


Covenants  as 
to  fixtures. 


of  possession  by  him,  as  he  holds  the  premises  under  a  right  still 
to  consider  himself  a  tenant.  The  tenant  cannot,  however,  by 
holding  over  wrongfully,  give  himself  a  right  of  removal  (s). 
Under  the  Bankr.  Act,  1883,  s.  55  (as  amended  by  the  Act  of 
1890,  s.  13),  a  disclaimer  by  the  trustee  determines  the  rights  and 
interests  of  the  bankrupt  as  from  its  date  only,  and  does  not 
prevent  the  trustee  from  removing  the  fixtures  during  the  interval 
between  the  commencement  of  the  bankruj^tcy  and  the  date  of  the 
disclaimer.  If  the  trustee  does  not  remove  them  before  applying 
for  leave  to  disclaim,  the  Court  will  give  the  landlord  the  option 
of  taking  them  at  a  valuation  ;  and  if  he  declines,  will  allow  the 
trustee  a  reasonable  time  within  which  to  remove  them  (t). 

Where  there  is  an  express  covenant  as  to  fixtures,  the  rights  of 
the  parties  must  of  course  depend  on  the  terms  of  the  covenant. 
Thus,  if  it  is  provided  that  a  lessee  may  remove  the  fixtures  at 
the  end  of  the  term,  he  will  be  allowed  a  reasonable  time  for  that 
purpose  (u).  On  the  other  hand,  if  a  lessee  covenants  to  deliver 
up  to  the  landlord,  at  the  expiration  of  the  term,  fixtures  which, 
in  the  absence  of  such  covenant,  he  might  have  removed,  he 
thereby  deprives  himself  of  the  right  of  removing  them  (x).  A 
wide  covenant  to  deliver  up  all  fixtures  is  not  confined  to  land- 
lord's fixtures  (y).  The  surrender  of  a  lease  may  destroy  the 
tenant's  right  of  removal  (z). 


Under  Agr.  H. 
Act,  1908. 


C(ympeniiation  for  improremeniii. 

The  relative  rights  of  landlords  and  tenants  of  farms  at  the 
determination  of  the  tenancy  are  considerably  affected  by  the 
Agr.  H.  Act,  1908,  which  came  into  operation  on  the  1st  January, 

(s)  Barffy.  Probijn  (1895),  64  L.  J.  Q.  B.  557. 

{t)  Re  Moser  (1884),  13  Q.  B.  D.  738. 

(m)  Sfauffidd  v.  Porlsmouth  (1S58),  4  C.  B.  (N.  S.)  120;  27  L.  J.  C.  P. 
124  ;  Sumner  v.  Brmnilmv  (1865),  34  L.  J.  Q.  B.  130. 

{x)  As  to  the  construction  of  covenants  as  to  fixtures,  see  Lambourn  v. 
M'LfUan,  1903,  2  Ch.  268 ;  72  L.  J.  Ch.  617,  and  cases  there  cited. 

(y)  Leschallns  v.  Wool/,  1908,  1  Ch.  641  ;  77  L.  J.  Oh.  345. 

(.)  n. 
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1909.  This  is  a  consolidating  Act,  and  by  s.  49  (see  Sched.  lY.) 
the  following  enactments  were  repealed  : — Agr.  H.  (England)  Acts  repealed. 
Act,  1883  (whole  x\ct) ;  Tenants'  Compensation  Act,  1890  (s.  1, 
the  words  "  the  Agr,  H.  Act,  1883,  and,"  s.  2,  except  so  far  as 
relates  to  compensation  under  the  Allotments  and  Cottage 
Gardens  (Compensation  for  Crops)  Act,  1887,  and  ss.  3  and  4)  ; 
the  Market  Gardeners'  Compensation  Act,  1895  ;  the  Agr.  H. 
Acts,  1900  and  1906  (except  as  regards  Scotland) ;  and  the  Small 
Holdings  and  Allotments  Act,  1907,  s.  38  (a) — With  the  proviso 
that  (i.)  All  orders,  rules,  scales  of  costs  and  instruments  issued, 
and  notices  and  consents  given  and  having  effect  under  any  of 
the  repealed  enactments,  shall  have  effect  as  if  they  had  been 
given  under  this  Act ;  (ii.)  References  in  any  conveyance,  lease, 
or  other  document  to  any  of  the  repealed  enactments  shall  have 
effect  as  if  they  had  been  references  to  the  corresponding  pro- 
visions of  this  Act. 

By  s.  1  of  the  Agr.  H.  Act,  1908,  a  tenant  of  a  holding  (which   Outgoing 

....       tenant  to  be 

IS  defined  to  mean  any  parcel  of  land  held  by  a  tenant  which  is  allowed  com- 

•   1  1      1  •  1  •       1       pensation  in 

either  wholly  agricultural  or  wholly  pastoral  or  partly  agricul-  respect  of 

tliree  classes 

tural  and  jDartly  pastoral  or  wholly  or  partially  cultivated  as  a  of  improve- 
ments. 
market  garden,  and  which  is  not  let  to  the  tenant  during  his  con- 
tinuance in  any  office,  appointment,  or  employment  held  under 
the  landlord  (b))  is  entitled  at  the  determination  of  a  tenancy,  on 
quitting  his  holding,  to  compensation  from  the  landlord  for 
improvements  made  by  the  tenant  and  falling  within  one  or 
other  of  the  three  classes  following  (c) : — 

Class  I.,  requiring  the  landlord's  previous  consent  in  writing,   class  i., 
which   may    be   given    either    unconditionally    or   upon    terms.  iOTd's"onsent. 
Compensation  may  be  substituted  by  agreement  for  that  payable 
under  the  Act  (d).     The  first  part  of  the  First  Schedule  to  the 
Act  contains  particulars  of  improvements  within  this  class. 

(a)  The  Agr.  H.  (Scotland)  Act,  1908,  repeals  the  Acts  of  1900  and  1906, 
and  the  Small  Holdings,  &c..  Act  of  1908  repeals  the  Act  of  1907. 
{b)  S.  48. 

(c)  Sched.  I. 

[d)  S.  2. 
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Class  II.,  Class  11.  (e),  Drainage. — The  tenant  must  give  notice  to  his 

requiring 

notice.  landlord  of  his  intention  to  execute  an  improvement  comprised 

in  this  class,  and  of  the  manner  in  which  he  proposes  to  effect  it. 
Such  notice  must  be  in  writing,  and  not  more  than  three  nor  less 
than  two  months  before  the  commencement  of  the  work.  Upon 
such  notice  the  parties  may  agree  on  the  terms  as  to  compensa- 
tion or  otherwise  on  which  the  improvement  is  to  be  executed  ( /'), 
and  any  compensation  so  agreed  is  to  be  substituted  for  that 
under  the  Act  (g),  or  the  landlord  may  (unless  the  tenant's  notice 
is  previously  withdrawn)  execute  the  improvement  himself  and  re- 
cover from  the  tenant  as  rent  a  sum  not  exceeding  Jb5  j)er  cent,  per 
annum  on  the  outlay,  or  not  exceeding  such  annual  sum,  payable 
for  a  period  of  twenty-five  years,  as  will  repay  that  outlay  in  that 
period  with  interest  at  4^3  per  cent.  If  the  landlord  fails  to  execute 
the  improvement  within  a  reasonable  time,  the  tenant  may  do  so, 
and  he  will  be  entitled  to  compensation  (//).  The  landlord  and 
tenant  may  dispense  with  any  notice,  and  come  to  an  agreement 
in  the  contract  of  tenancy  or  otherwise  between  themselves  (i). 

Class  III.,  Class  III. — In  which  neither  the  consent  of  nor  notice  to  the 

not  requiring 

landlord's  con-  landlord  is  required  (j).     Fair  and  reasonable  compensation  may 

sent,  or  notice 

by  tenant.  be  Substituted  by  agreement  for  that  payable  under  the  Act  (k). 
The  third  part  of  the  First  Schedule  to  the  Act  contains  particu- 
lars of  improvements  within  this  class.     With  regard  to  repairs 

Tenant  to  give    to  Certain  buildiiigs,  the  tenant  must  before  beginning  to  execute 

notice  of  inten-  ,  .  ,  .  .  •    •  c    t   ■ 

tion  to  execute   any  such  repairs  give  to  the  landlord  notice  in  writing  of  his 

certain  repairs. 

intention,  together  with  particulars,  and  must  not  execute  the 
repairs  unless  the  landlord  fails  to  execute  them  within  a 
reasonable  time  after  receiving  such  notice  (Z). 


(e)  Sched.  I.,  pt.  2. 

(/)S.  3(1). 

(g)  S.  3  (2). 

(/O  S.  3  (3). 

{i)  S.  3  (4). 

( /)  Sched.  I.,  pt.  3. 

(/.•)  S.  4.       _ 

{I)  See  proviso  at  end  of  third  part  of  Sched.  I. 
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Where  by  an  agreement  in  writing  made  after   1895   it  has  Special  pro- 
been  agreed  that  the  holding,  or  part  of  the  holding,  shall  be  market 

•  .  gardens : — 

let  or  treated  as    a    market    garden,    the    Act    applies    to    the  (j.)  i^  the  case 
additional  improvements  mentioned  in  the  Third  Schedule  to  the  madTlfter^ 
Act.     And  such  improvements    are    to   be    treated   as    if   they 
were  comprised  in  Part  III.  of  the  First  Schedule  (m). 

The  provisions  of  the  Act  are  made  retrospective  as  regards  (ii.)  in  the 

case  of  other 

the  nnprovements  mentioned  in  the  Third  Schedule  to  the  Act  in  contracts, 
cases  where  the  tenant  of  a  holding,  or  part  of  a  holding  (held 
under  a  contract  of  tenancy  current  on  the  1st  January,  1896, 
which  was  at  that  date  in  use  or  cultivation  as  a  market 
garden),  with  the  knowledge  of  the  landlord,  has  executed  on 
the  holding,  without  having  previously  received  any  written  notice 
of  dissent  by  the  landlord,  any  improvement  comprised  in  that 
Schedule,  but  the  Act  does  not  aj)ply  in  this  respect  to  tenancies 
from  year  to  year  («)• 

The  compensation  is  based  on  such   sum  as  fairly  represents  Principle  on 

.  .  .  which  com- 

the  value  of  the  improvement  to  an  incoming  tenant  (o),  but  pensationis 
benefits  given  or  allowed  by  the  landlord  to  the  tenant  in  con- 
sideration of  the  tenant  executing  the  imj)rovement,  and  the 
value  of  the  manure  required  to  be  returned  to  the  holding  in 
respecrt  of  crops  sold  off  or  removed  within  the  last  two  years  of 
the  tenancy  or  other  less  time  for  which  the  tenancy  has 
endured,  not  exceeding  the  value  of  the  manure  which  would 
have  })een  produced  by  the  consumption  on  the  holding  of  the  crops 
so  sold  off  or  removed  (j)),  are  to  be  taken  into  account,  but  the 
tenant's  right  to  claim  any  compensation  under  custom  (q),  agree-  Tenant's  right 
ment,  or  otherwise  in  lieu  of  this  compensation  is  not  affected  (/•).  tion  under^*^ 

custom  not 
~~ affected. 

(m)  S.  42  (1). 

(h)  S.  42  (2) 

(o)  S.  1  (1). 

(p)S.l(2). 

(?)  Customs  of  the  country  are  impliedly  incorporated  in  contracts  of 
tenancy  provided  they  are  not  inconsistent  with  their  terms  :  Wigyltsworth  v, 
Dallison  (1779),  iDoug.  201. 

(r)  S.  1  (3). 

P.— VOL.  II.  4 
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Avoidance 
of  terms  of 
contract  incon- 
sistent with 
the  Act. 


Procedure 
where  com- 
pensation 
claimed. 


Landlord's 
right  to  a 
charge  on 
holding,  on 
payment  of 
compensation. 

Right  of 
tenant  (i.) 
who  has  paid 
compensation 
to  outgoing 
tenant ; 


(ii.)  on  change 
of  tenancy  ; 


Subject  to  the  provisions  of  ss.  1  to  3  of  the  Act  which  have 
ah'eady  been  mentioned,  any  contract  (whether  under  seal  or 
not)  made  by  a  tenant  of  a  holding,  by  virtue  of  which  he  is 
deprived  of  his  right  to  claim  compensation  under  the  Act  in 
respect  of  any  improvement  coming  within  any  of  the  three 
classes  enumerated  above,  is  void  so  far  as  it  deprives  him  of 
that  right  (s). 

Where  a  tenant  claims  compensation  and  the  parties  do  not 
agree,  the  difference  is  to  be  settled  by  arbitration  in  the  manner 
prescribed  (t).  No  claim  for  compensation  can  be  made  after 
the  determination  of  the  tenancy,  unless  notice  of  intention  to 
make  the  claim  has  previously  been  given,  except  for  an  im- 
provement executed  after  such  determination,  where  the  tenant 
lawfully  remains  in  occupation  of  part  of  the  holding,  in 
which  case  notice  may  be  given  any  time  before  he  quits  that 
part.  The  arbitration  may  extend  to  any  claim  in  respect  of 
breaches  of  contract  or  otherwise  on  either  side  or  for  tenant's 
waste  {u). 

A  landlord  on  paying  compensation  to  the  tenant  may  obtain 
from  the  Board  of  Agriculture  and  Fisheries  a  charge  on  the 
holding  in  respect  thereof  (.e). 

An  incoming  tenant  who  has  with  the  consent  in  writing  of  his 
landlord  (t/)  paid  to  an  outgoing  tenant  compensation  payable 
under  the  Act  has  the  same  rights  to  claim  compensation 
on  quitting  the  holding  as  the  outgoing  tenant  would  have 
had  if  he  had  quitted  it  at  the  time  when  the  incoming  tenant 
quits  it  (z). 

A  change  of  tenancy  of  a  holding  does  not  of  itself  deprive 
the   outgoing   tenant  of   the   right   to   claim   compensation  in 


(s)  S.  5. 

(0  See  ss.  13,  14  and  Sched.  II. 
(tt)  S.  6. 
(x)  S.  15. 

(y)  Consent  in  writing  of  the  landlord  is  not  necessary  in  the  case  of 
market  gardens :  s.  42  (1)  (i.)  (c). 
(.)  S.  7. 


COMPENSATION    FOR    IMPROVEMENTS.  51 

respect   of    improvements   made   by   him    during    a    previous 
tenancy  (a). 

With   certain  exceptions,  a  tenant  from  year  to  year  is  not  (iii.)  who  has 

begun  im- 

en titled  to  compensation  for  improvements  begun  one  year  before  provements 

when  about 

he  quits  the  holding,  or  after  notice  to  quit  which  results  in  his  to  quit. 
quitting  the  holding,  and  in  other  cases  within  one  year  before 
the  expiration  of  the  tenancy  {h). 

The  landlord,  in  the  case  of   tenancies   fiom   year  to   year.  Landlord  may 
may  resume  possession    of    parts    of    the    holding    for    certain  sion  of  part  of 

.    .  .  .  the  holding 

improvement  purposes,  by  giving  notice  to  quit,  and    the  tenant  for  certain 

purposes. 

is  entitled  in  such  a  case  to  a  proportionate  reduction  of  rent, 
and  has  the  option  of  giving  up  the  entire  holding  (c). 

The  tenant  is  entitled  to    compensation    from    his    landlord  Compensation 

for  damage  by 

for  damage  to  his  crops    by    game    m    certain    cases,  but    the  game. 
landlord  is  entitled  to  be  indemnified  by  the  sporting  tenant  ((/). 

The  tenant  is  entitled  to  special  compensation  for  the  loss  or  For  umeason- 

,,.,.  ..  111T  1-1      ^^^^  disturb- 

expense  directly  attributable  to  his  quitting  the  holding  which  ance. 

he  may  unavoidably  incur  in  connexion  with  the  sale  or  removal 

of  his  household  goods,  cvrc,  if  the  landlord  "  without  good  and  Notice  to  quit 

sufficient  cause  and   for  reasons  inconsistent  with  good  estate  renew. 

management"  (r/^/)  terminates  the  tenancy  or  refuses  to  renew,  increase  of 

"  "^  rent  causing 

or  demands  increased  rent  on  account  of  improvements  by  the  tenant  to  quit, 
tenant  {c). 

Provided  the  tenant  makes  suitable  and    adequate  provision  Freedom  of 

cropping  and 

to  protect  the  holding  from  injury  or  deterioration,  he  has,  sub-  disposal  of 

produce  (/'). 

ject  to  certain  restrictions,  notwithstanding  any  custom  of  the 
country  or  the  provisions  of  an}'  contract  of  tenancy  or  agree- 
ment, full  right  to  practise  any  system  of  cropping  the  arable 
land,  and  to  dispose  of  the  produce  of  the  holding.     But  during 

(a)  S.  8. 
(5)  S.  9. 
(c)  S.  23. 
{d)  S.  10. 

{(Id)  The  meaning  of  these  words  remains  to  be  explained,  but  see  Broiun 
V.  Mitchell,  1910,  8.  C.  369. 
(e)  S.  11. 
(/)  See  Lely  &  Aggs,  Agr.  H.,  4th  ed.,  82. 
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Compensation 
for  improve- 
ments executed 
before 
1st  January, 
1909. 


Application 
of  capital 
money  under 
S.  L.  Acts 
in  paying 
compensation. 


the  last  year  of  the  tenancy,  and  in  the  case  of  a  yearly 
tenancy  as  respects  the  year  before  the  tenant  quits  the  holding 
or  any  period  after  he  has  given  or  received  notice  to  quit  which 
results  in  his  quitting  the  holding,  the  lessor  can  prescribe 
the  method  of  cultivation  (//). 

The  compensation  payable  in  respect  of  improvements  made 
or  begun  before  the  commencement  of  the  Agr.  H.  Act,  1908, 
or  made  upon  a  holding  held  under  a  contract  of  tenancy  other 
than  a  tenancy  from  year  to  year,  current  on  Itt  January,  1884, 
is,  with  certain  exceptions,  such  (if  any)  as  could  have  been 
claimed  if  the  Act  had  not  been  passed,  but  the  machinery 
provided  by  the  Act  is  to  be  used  in  ascertaining  and  recovering 
such  compensation  (h). 

Capital  money  arising  under  the  S.  L.  Acts,  1882  to  1890,  may 
be  applied  in  payment  of  any  money  expended  and  costs 
incurred  by  a  landlord  under  the  Agr.  H.  Act,  1908,  or  any 
enactment  thereby  repealed  or  under  custom  or  agreement  in  the 
execution  of  any  improvement  comprised  in  Part  I.  or  Part  II.  of 
the  First  Schedule  to  the  Act  of  1908,  and  in  discharge  of  any 
charge  in  respect  of  any  such  improvement  created  by  that  Act(i). 


Powers  of 
leasing 
usually  con- 
ferred by 
settlements. 


Defective 
execution  of 
power  of 
leasing,  when 
remedied. 


Sect.  VIII. — Leases  under  j^o'i'O's. 

Until  the  passing  of  the  S.  L.  Act,  1882,  it  was  usual,  in  the 
case  of  strict  settlements,  to  give  to  a  tenant  for  life  in  posses- 
sion of  settled  land,  or  if  there  was  no  tenant  for  life  in  possession 
who  was  sui  juris  to  the  trustees  of  the  settlement,  or  to  the 
guardians  of  an  infant  tenant  for  life  or  in  tail,  a  power  to  grant 
leases  for  twenty-one  years,  and,  if  the  nature  of  the  property 
required  it,  building  and  mining  leases. 

Where  a  power  of  leasing  prescribes  conditions  to  be  observed 
in  regard  to  its  exercise,  care  should  be  taken  to  comply  with 
them.  But  a  failure  to  do  so,  where  the  failure  is  one  of  form 
and  not  of  substance,  will  generally  be  relieved  against  by  the 

(g)  S.  26. 
(//)  S.  47. 
(0  Agr.  H.  Act,  1908,  s.  20. 


UNDER    POWERS.  53 

Court  in  the  exercise  of  its  equitable  jurisdiction.  Indepen- 
dently of  the  ordinary  jurisdiction  of  the  Court  in  aiding 
defective  execution  of  a  power,  the  Legislature  has  made  special 
provision  for  remedying  defects  in  the  case  of  leases.  Under 
the  Leases  Act,  1849,  ss.  2,  4,  where,  in  the  purported  execution  Leases  Act, 

1849. 

of  a  power  of  leasing,  the  lease,  by  reason  of  the  non-observance 
or  omission  of  some  condition  or  restriction  or  by  reason  of  any 
other  deviation  from  the  terms  of  such  power,  is  invalid  as  against 
the  remainderman,  such  lease,  if  made  bond  fide,  and  if  the 
lessee  has  entered  thereunder,  is  to  be  considered  in  equity  as  a 
contract  for  a  valid  lease  under  such  power,  save  so  far  as  any 
variation  may  be  necessary  in  order  to  comply  with  the  terms  of 
the  power ;  and  where  a  lease  under  a  power  is  invalid  because 
at  the  time  of  the  grant  the  lessor  could  not  lawfully  grant  the 
same,  but  the  estate  of  the  lessor  in  the  property  continues  after 
the  time  when  such  lease  might  have  been  granted  by  him,  then 
the  lease  is  to  be  valid.     Under  the  Leases  Act,  1850,  s.  2,  where  Leases  Act, 

1850. 

on  or  before  the  acceptance  of  rent,  a  receipt  or  other  memo- 
randum in  writing  confirming  an  invalid  lease  is  signed  by  the 
person  accepting  such  rent  or  his  duly  authorised  agent,  such 
acceptance,  as  against  the  person  giving  such  receii3t,  Szc,  is  to 
be  deemed  a  confirmation. 

Powers  of  leasing  are  conferred  on  tenants  for  life  and  other   statutory 

powers. 

hmited  owners  (1)  by  the  S.  E.  Act,  1877,  and  (2)  by  the  S.  L. 
Acts,  1882  to  1890. 

The  S.  E.  Act,  1877,  s.  46,  enables  any  person  entitled  to   s.  e.  Act, 

1877,  enables 

the  possession  or  receipt  of  the  rents  and  profits  of  any  settled  tenants  for 

life,  &c.,  to 

estates  (as  defined  by  the  Act  (A:)),  for  an  estate  for  ani/  life,  or  for  gi-ant  leases 

without  any 

a  term  of  years  determinable  with  any  life  or  lives,  or  for  any  application 

to  the  Court. 

greater  estate,  either  in  his  own  right  or  in  right  of  his  wife  (in 
the  absence  of  any  express  declaration  to  the  contrary  in  the 
settlement),  and  also  any  person  entitled  to  the  possession  or 

{k)  The  section  applies  to  a  tenant  for  life  of  the  proceeds  of  land  directed 
to  be  sold:  Be  Laimfs  Trusts  (1866),  L.  R.  1  Eq.  416;  35  L.  J.  Ch.  282; 
c/.  Taylor  v.  T.  (1876),  3  Ch.  D.  145  ;  45  L.  J.  Ch.  848. 
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receipt  of  the  rents  and  profits  of  any  unsettled  estates  as  tenant 
by  the  curtesy,  or  in  dower,  or  in  right  of  a  wife  seised  in  fee, 
without  any  application  to  the  Court,  to  demise  the  same  or  any 
part  thereof  except  the  principal  mansion,  and  the  lands  usually 
occupied  therewith,  for  any  term  not  exceeding  twenty-one 
years  (i),  to  take  effect  in  possession  at  or  within  one  year  from 
the  making  thereof,  provided  that  the  demise  be  by  deed,  and  at 
the  best  rent  without  any  premium,  and  be  not  without  impeach- 
ment of  waste,  and  contain  a  covenant  to  pay  the  rent  and  such 
other  usual  and  proper  covenants  as  the  lessor  shall  think  fit, 
and  a  condition  of  re-entry  on  non-payment  of  rent  for  twenty- 
eight  days  or  for  some  less  period  ;  and  provided  a  counterpart 
be  executed  by  the  lessee  (m).  And  the  execution  of  the  lease  by 
the  lessor  is  made  sufficient  evidence  of  the  execution  of  the 
counterpart  by  the  lessee  (»). 

It  has  been  held  that  a  lease  under  the  above  Act,  exempting 

the  lessee  from  liability  for  "fair  wear  and  tear  and  damage  by 

tempest,"  is  void,  as  being  "  without  impeachment  of  waste  "  (o). 

High  Court  of        The  same  Act  empowers  the  High  Court  of  Justice  to  authorise 

Justice  may  ,,it  -it  imt  t  ••  i 

authorise  leases  of  Settled  estates,  mcludnig  buildnig  and  muimg  leases, 

upon  the  terms  and  conditions  therein  mentioned  (^). 
s.  L.  Acts.  The    S.    L.    Acts    enable    a   tenant   for   life   to   lease  settled 

maTgrai°t   ' "  l^i^t^  01'  ^i^y  easement,  right  or  privilege,  over  or  in  relation  to 
minfn"f'  ^^^6  Same  for  any  purpose,  whether  involving  waste  or  not,  for 

Jeases"^^"^^        any  term  not  exceeding  for  a  building  lease  ninety-nine  years, 
for  a  mining  lease  sixty  years,  and  for  any  other  lease  twenty-one 
Regulations       yoars  {q).     Every  lease  must  be  by  deed  (r)  (except  a  lease  for  a 
leases  ""^         term  not  exceeding  three  years  from  the  date  of  the  writing  (s))  ; 

generally. 

(Z)  In  Ireland  thii-ty-five  years. 

(m)  S.  E.  Act,  1877',  s.  46. 

(n)  76.  s.  48. 

(o)  Davies  v.  I).  (1888),  38  Ch.  D.  499  ;  57  L.  J.  Ch.  1093. 

{p)   S.  E.  Act,  1877,  ss.  4—15. 

((/)  S.  L.  Act,  1882,  s.  6. 

(r)  S.  L.  Act,  1882,  s.  7. 

(s)  S.  L.  Act,  1890,  s.  7. 


UNDER    POWERS.  55 

it  must  be  made  to  take  effect  in  possession  not  later  than  twelve 

months  after  its  date ;  it  must  reserve  the  best  rent  that  can 

reasonably  be  obtained,  having  regard  to  any  fine  taken,  to  any 

money  laid  out  or  to  be  laid  out  for  the  benefit  of  the  settled  land, 

and  generally  to  the  circumstances  of  the  case ;  it  must  contain 

a  covenant  by  the  lessee  to  pay  the  rent,  and  a  condition  of 

re-entry  for  non-payment  of  rent  within  a  period  not  exceeding 

thirty  days,  and  a  counterpart  must  be  executed  by  the  lessee  and 

delivered  to  the  lessor  (f).     Where  a  fine  is  taken,  it  must  be  paid 

to  the  trustees  of  the  settlement  as  capital  money  (»). 

Sects.    8 — 11    of   the   S.   L.    Act,   1882,  contain    special  pro-   Special  pro- 
visions as  to 
visions  as  to  building  and  mining  leases.     The  S.  L.  Act,  1889,  building  and 

mining  leases 

s.  2,  authorises  the  insertion  of  options  to  purchase  in  building  under  s.  L. 

Acts. 

leases.  The  Act  of  1890,  s.  9,  facilitates  grants  in  fee  reserving 
rent-charges  made  for  building  purposes  where  power  to  make 
such  grants  is  given  by  the  settlement  or  authorised  by  the  Court. 
Sect.  8  of  the  S.  L.  Act,  1890,  enables  varying  rents  to  be  reserved 
in  mining  leases.  Under  s.  11  of  the  Act  of  1882  three-fourths 
of  the  rent  reserved  in  mining  leases  is  to  be  treated  as  capital 
money  if  the  tenant  for  life  is  impeachable  for  waste  and,  if  he 
is  not,  one-fourth. 

The  leasing  power  of  a  tenant  for  life  is  extended  by  S.  L.  Leasing 

powers  for 

Act,  1882,  s.  12,  to  (1)  a  lease  for  giving  effect  to  a  contract  special  objects 
entered  into  by  a  predecessor  in  title,  where  the  lease  if  made 
by  the  predecessor  would  have  been  binding ;  (2)  a  lease  for 
giving  effect  to  a  covenant  for  renewal,  performance  whereof 
could  be  enforced  against  the  owner  for  the  time  being  of  the 
settled  land ;  (3)  a  lease  for  confirming,  so  far  as  may  be,  a 
previous  lease  being  void  or  voidable,  but  so  that  every  lease,  as 
confirmed,  shall  be  such  a  lease  as  might  at  the  date  of  the 
original  lease  have  been  lawfully  granted. 

A  tenant  for  life  may  accept  a  surrender  of  any  lease,  whether  sm-renderand 
made  under  the  Acts  or  not,  in  respect  of  the  land  leased  or  any  jeales^^'^  ° 
part  thereof,  with  or  without  an  exception  of  mines  and  minerals, 

{t)  S.  L.  Act,  1882,  s.  7. 
{u)  S.  L.  Act,  1884,  s.  4. 


56 


LEASES. 


Notice  to  be 
given  to 

trustees. 


Restriction  as 
to  mansion- 
house,  park, 
&c. 


Leases  by 
other  hmited 
owners,  and 
by  infants  and 
married 
women,  &c. 

Powers  are 
cumulative. 


or  in  respect  of  mines  and  minerals,  and  may  make  a  new  lease 
of  the  land  or  mines  and  minerals  surrendered.  The  value  of 
the  lessee's  interest  in  the  lease  surrendered  may  be  taken  into 
account  in  determining  the  terms  of  the  new  lease  (^). 

If  the  settled  land  is  mortgaged,  then  as  against  the  mortgagee 
the  powers  of  leasing  will  be  confined  to  those  authorised  by 
Conv.  Act,  1881,  s.  18,  or  by  the  mortgage  deed. 

A  tenant  for  life  may  contract  to  make  any  lease,  and  in 
making  the  lease  may  vary  the  terms  with  or  without  considera- 
tion, and  may  accept  a  surrender  of  a  contract  for  a  lease  and 
make  a  new  or  other  contract  {ij). 

Before  granting  a  lease,  the  tenant  for  life  must  give  a  month's 
notice  of  his  intention  to  each  trustee  of  the  settlement,  and 
also  to  the  trustees'  solicitor,  if  known  to  him,  but  a  person 
dealing  in  good  faith  need  not  inquire  whether  a  notice  has  been 
given  (^).  The  notice  may  be  a  general  one,  and  any  trustee 
may  waive  it  (a).  No  notice  is  necessary  in  the  case  of  a  lease 
for  a  term  not  exceeding  twenty-one  years  at  rack  rent,  whereby 
the  tenant  is  not  exempted  from  punishment  for  waste  (h). 

The  principal  mansion-house,  and  the  pleasure  grounds  and 
park  and  land  usually  occupied  therewith,  cannot  be  leased 
under  the  statutory  power  without  the  consent  of  the  trustees  of 
the  settlement  or  an  order  of  the  Court  (c). 

The  powers  given  to  a  tenant  for  life  may  be  exercised  by  other 
limited  owners  (f/).  And  there  are  special  provisions  as  regards 
infants  {c),  married  women  (/),  and  lunatics  (//). 

The   powers   given   by   the   Act   are  cumulative  and  do   not 


{x)   S.  L.  Act,  1882,  s.  13. 

{y):Ib.,B.  31. 

{z)  lb.,  s.  45. 

(a)  S.  L.  Act,  1884,  s.  5. 

{b)   S.  L.  Act,  1890,  s.  7. 

(c)  lb.,  s.  10. 

(d)  S.  L.  Act,  1882,  s.  58. 

(e)  lb.,  ss.  59,  60. 
(/)  lb.,  s.  61. 

((/)  Ih.,  62,  and  see  Liiuacy  Act,  1908,  s.  1. 
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preclude  or  interfere  with  the  exercise  of   any  power  for  the 
same  purpose   conferred   by   the   settlement   or   by   any  other 

Act(/0. 

Where  land  is  held  on  trust  for  sale,  the  tenant  for  life  or  whenpro- 

1T-1  PI  1P11  •        L^        P6i"ty  held 

other  limited  owner  of  the  proceeds  oi  the  sale  may  exercise  the  on  trust  for 

sale,  leave 

powers  of  the  Acts  only  with  the  leave  of  the  Court  (i).  of  Court 

1        ri        1     1    T         1    iiGcessary. 

The  cases  decided  on  points  arising  under  the  Settled  Land  construction 

Acts  will  be  found  in  Wolst.  Conv.  Acts,  9th  ed.     For  recent  f^^sf  ^'  ^' 
cases,  see  Dissertation  on  Settlements,  inj. 

The  Conv,    Act,   1881,  s.  18,  enables  a  mortgagor  while  in  Leasing  power 

,       ,  ,  .  •         /  i       u  °^  mortgagor 

possession,  and  also  a  mortgagee  in  possession  (except  where  a  audofmort- 
contrary  intention  is  expressed  in  the  mortgage  deed  (A-)),  to  make  possession. 
agricultural  or  occupation  leases  for  any  term  not  exceeding 
twentj'-one  years,  and  building  leases  for  any  term  not  exceeding 
ninety-nine  years,  subject  to  conditions  which  are  substantially 
the  same  as  those  prescribed  by  the  S.  L.  Act,  1882,  for  leases 
under  that  Act,  except  that  no  fine  may  be  taken,  and  in  the 
case  of  a  lease  by  the  mortgagor,  the  lessor  must,  within  one 
month  after  making  the  lease,  deliver  a  counterpart  to  the 
mortgagee,  or,  where  there  are  more  than  one,  to  the  mortgagee 
first  in  priority,  but  the  lessee  need  not  see  that  this  provision 
is  complied  with.  The  Conv,  Acts  do  not  authorise  mining 
leases  (Z), 

A  mortgagor  in  possession  can  grant  a  lease  with  an  oj^tion  Mortgagor  in 

.         .  possession  can 

for  the  lessee  to  determine  before  or  to  renew  after  the  expiration  grant  deter- 

.       minable  or 

of  the  term,  but  the  lease  must  not  include  property  which  is  renewable 

leases,  but 

not  comprised  in  the  security  (in) .  not  leases 

including  other 

A  mortgagor  in  possession  can  sue  on  the  lessee's  covenants  (n),  property. 

Mortgagor  in 
possession  can 

[h]  S.  L.  Act,  1882,  s.  56. 

(i)  lb.,  s.  63;  S.  L.  Act,  1884,  s.  7;  and  see  S.  L.  Act,  1884,  s.  6,  as  to 
consents  of  tenants  for  life. 
{k)  Sub-s.  (13). 

(I)  Cf.  S.  L.  Act,  1882,  s.  6  (ii.). 

(m)  King  v.  Bird,  1909,  1  K.  B.  837  ;  78  L.  J.  K.  B.  499. 
(n)  Turner  v.  Walsh,  1909,  2  K.  B.  484  ;   78  L.  J.  K.  B.  753. 
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sue  on  lessee's    i^^j^  caniiot  accept  a  Surrender  of  a  lease  which  he  has  granted 

covenants,  but  ^ 

cannot  accept    under  the  statutory  power  (o). 

surrenders.  "^    '■  ^    ^ 

Leases  by  The  powers  of  ecclesiastical  persons  and  bodies  to  grant  leases 

ecclesiastical 

persons  and       are  regulated  by  numerous  Acts  of  Parliament.     The  general 

bodies. 

effect  of  these  enactments  is  to  prohibit  leases  for  more  than 
twenty-one  years  or  three  lives,  except  as  regards  houses  in 
towns,  which  may  be  demised  for  forty  years,  and  incumbents 
must  obtain  the  confirmation  of  the  patron  and  ordinary  in 
order  to  bind  their  successors.  Other  restrictions  are  imposed 
by  the  Acts  (j)).  The  remedial  clauses  in  the  Leases  Act,  1849, 
above  referred  to,  do  not  apply  to  ecclesiastical  leases,  see  s.  7. 


Sect.  IX. —  Other  matters  relating  to  leases. 
Lessee  A   tenant   cannot,   during    his    possession   of    the   premises 

estopped  from  <->  x 

disputing  his     demised,    dispute   the   title   of   the   landlord    under    whom    he 

landlord's 

title,  but  may    entered  (r),  and  this  rule  extends  to  an  under-tenant  (s).     But  a 

show  that  It  ^   ^  ^   ■' 

has  expired.  tenant  may  show  that  the  landlord's  title  has  expired  {t),  and  he 
may  do  that  (among  other  ways)  by  showing  an  eviction  either 
actual  or  constructive.  Thus,  if  a  tenant  is  evicted  bj^  a  title 
paramount  to  the  lessor's,  he  may  plead  such  eviction,  and  it 
would  seem  that  it  is  not  necessary  that  he  should  wait  to  be 
actually  evicted,  but  if  he  attorns  to  a  party  who  has  a  right  to 
evict  him,  and  has  actually  commenced  proceedings  for  that 

(o)  RohUns  V.  J^Hiyte,  1906,  1  K.  B.  125 ;  75  L.  J.  K.  B.  38. 

{p)  See  Phillimore's  Ecclesiastical  Law,  2nd  ed.  ;  Woodfall,  18th  ed.,  22 
et  seq. ;  Foa,  4th  ed.,  50  et  seq. ;  see  also  Oreen  v.  JeriMns  (1860),  1  D.  F.  &  J. 
454 ;  29  L.  J.  Ch.  505 ;  Ecd.  Commrs.  v.  Wodehouse,  1895,  1  Ch.  552  ; 
64  L.  J.  Ch.  329 ;  liicl-ard  v.  Graham,  1910,  1  Ch.  722 ;  79  L.  J.  Ch.  378. 
For  leases  by  universities  and  colleges,  see  Universities  and  College  Estates 
Act,  1898 ;  Foa,  47  et  seq.  As  to  agricultural  holdings,  see  Agr.  11.  Act, 
1908,  ss.  40,  41  ;  Small  Holdings  and  Allotments  Act,  1908,  s.  40  (3). 

(r)  Doe  V.  Smythe  (1815),  4  M.  &  S.  347;  Wood  v.  Day  (1817),  1  Moore, 
389;  ^.-G'.  V.  Hotham  (1827),  3  Euss.  415;  Fleming  v.  Gooding  (1834),  10 
Bing.  549 ;  3  L.  J.  C.  P.  214  ;  Francis  v.  Doe  (1838),  4  M.  &  W.  331 ;  8 
L.  J.  Ex.  280. 

(s)  L.  &  N.  W.  Ry.  Co.  v.  West  (1867),  L.  E.  2  C.  P.  553 ;  30  L.  J.  C.  P.  245. 

{t)  1  Wms.  Saund.  418 ;  Neave  v.  Moss  (1823),  1  Bing.  360 ;  2  L.  J.  (0.  S.) 
Ch.  25  ;   Hojxroft  v.  Keys  (1833),  9  Bing.  613. 
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purpose,  that  is  equivalent  to  an  eviction  (tt).  But  a  mere  pay- 
ment of  rent  to  a  party  who  threatens  expulsion  is  not  a 
constructive  eviction  (x). 

Although  a  tenant  cannot  dispute  his  lessor's  title,  a  third 
party  may.  If,  therefore,  a  person  lets  premises  to  which  he 
has  no  title,  he  cannot  distrain  for  arrears  of  rent  goods 
belonging  to  a  third  person  which  happen  to  have  been  brought 
on  to  the  premises  by  the  tenant's  licence  (//). 

The  doctrine  of  estoppel  is  ai)plicable  to  an  action  for  trespass  Estoppel 

applicable  to 

as  well  as  for  eiectment  (^).  "  action  for 

"  trespass. 

A  tenant  is  bound  to  keep  during  his  tenancy,  and  to  leave,  at  Tenant  is 

1  if'ii-iiii)  )•  p  11    bound  not  to 

the  end  of  it,  his  landlord  s  property  not  m  any  way  confounded  confound 

„  .  T       •  .1        boundaries. 

With  his  own  (a),  and  the  Court  may  at  any  time  during  the 
tenancy,  as  well  as  at  the  end  of  it,  direct  an  inquiry  to 
ascertain  the  boundary  (fc).  The  same  rule  applies  to  a  copyhold 
tenant  (hh). 

In  the  absence  of  special  stipulation,  it  is  the  custom  for  the  Practice  as  to 

preparation 

lessor's  solicitor  to  prepare  the  lease  at  the  expense  of  the  lessee,  of  leases. 
and  a  lessor  who  has  paid  his  own  solicitor  for  drawing  the  lease 
can  recover  the  money  from  the  lessee.     But  the  lessee  is  not 
bound  to  pay  for  the  counterpart  {<■). 

The  lessee  is  entitled  to  retain  the  lease  after  its  expiration  Lessee  may 

retain  lease 

by   lapse   of    time,    or   its    determination   by   re-entry,   or    its  after  its 

termination. 

surrender  (</). 

(a)  Pooh  Corpn.  v.  W/dtt  (1846),  15  M.  &  W.  571;   16  L.  J.  Ex.  229. 

(x)  Delaneij  v.  Foo:  (1857),  2  C.  B.  (N.  S.)  768 ;  26  L.  J.  C.  P.  248. 

{y)  Tadman  v.  Ilenman,  1893,  2  Q.  B.  168. 

(z)  Delaney  v.  Fox,  sup. 

(tt)  A.-G.  V.  Fnllerton  (1813),  2  V.  &  B.  264. 

{b)  Spike  V.  Harding  (1878),  7  Ch.  D.  871 ;  47  L.  J.  Ch.  323. 

{bh)  Searle  v.  Cooke  (1890),  43  Ch.  D.  519 ;  59  L.  J.  Ch.  259. 

(c)  Orissell  v.  Bohiuson  (1836),  3  Biug.  N.  C.  10  ;  Be  Kegns,  1895,  1  Ch.  73  ; 
64  L.  J.  Ch.  79;  A'e  Gray,  1901,  1  Ch.  239;  70  L.  J.  Ch.  133;  Be  Fletcher 
and  Dyson,  1903,  2  Ch.  688  ;  72  L.  J.  Ch.  791. 

[d)  Hally.  Ball  (1841),  3  Man.  &  G.  242;  Elworthy  v.  Sandford  {Wiid-i), 
3  H.  &  C.  330  ;  34  L.  J.  E.x.  42  ;  Kniyht  v.  Williams,  1901,  1  Ch.  256  ;  70 
L.  J.  Ch.  92. 
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Pin.  (1909-10) 
Act,  1910, 
8.  73,  as  com- 
pared with 

s.  75. 


Sect.  X. — Stamps  on  leases  and  agreements  for  leases. 

The    Stamp   Act,    1891,    as   amended  by   s.    75   of  the  Fin. 
(1909-10)  Act,  1910,  imposes  the  following  duties  on  leases: — 


(1)  For  any  definite  term  not  exceeding  a  year  : 

Of  any  dwelling-house,  or  part  of  a  dwelling- 
house,  at  a  rent  not  exceeding  the  rate  of 
£10  per  annum         ..... 

(2)  For  any  definite  term  less  than  a  year  : 

(a)  Of  any  furnished  dwelling-house  or  apart- 
ments whei'e  the  rent  for  such  term  exceeds 
£25 

(b)  Of   any    lands,    tenements,    or    heritable 


£ 


d. 


The  .same  duty  as  a 


subjects,    except    or   otherwise    than    as  J  ^^ase  for  a  year  at  the 

J  '  i-  rent  reserved  lor  the 


aforesaid 

(3)  For  any  other  definite  term,  or  for  any  indefinite 
term  : 
Of  any  lands,  tenements,  or  heritable  sub- 
jects : — 
Where  the  consideration,  or  any  part  of  the 
consideration,  moving  either  to  the  lessor 
or  to  any  other  person,  consists  of  any 
money,  stock,  or  security  : 


dettnite  lerm. 


In  respect  of  such  consideration 


I  The  same  duty  as  a 
conveyance  on  a  sale 
for  the  same  considera- 
tion. 


Note. — The  stamps  on  conveyances  on  sale  (see  Purchase  Deeds, 
Vol.  I.)  are  doubled  by  s.  73  of  the  Fin.  (1909-10)  Act,  1910,  except 
where  the  consideration  does  not  exceed  £500  and  the  instrument 
contains  a  statement  certifying  that  the  transaction  does  not  form 
part  of  a  larger  transaction  in  respect  of  which  the  amomit  or  value 
or  the  aggregate  amount  or  value  of  the  consideration  exceeds 
£500.  The  Commissioners  contend  that  this  exemption  does  not 
extend  to  premiums  on  leases  which  do  not  exceed  £500. 

Where  the  consideration,  or  any  part  of  the 

consideration,  is  any  rent : 
In  respect  of  such  consideration  : 

If  the  rent,  whether  reserved  as  a  yearly 
rent  or  otherwise,  is  at  a  rate,  or  average 
rate  : 


STAMPS. 
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If  the  term 

If  the  term 

does  not 

exceeds  35 

If  the  term 

exceed  35 

years,  but  does 

exceeds 

years,  or  is 

not  exceed 

100  years. 

indefinite. 

100  years. 

£    s.   J. 

£      5.     d. 

£    s.   d. 

Not  exceeding  £5  per  annvmi 

0     1     0 

0     G     0 

0  12     0 

Exceeding 

£5  and  not  exceeding  £10 

0     2     0 

0  12     0 

1     4     0 

£10         „                 „        £15 

0     3     0 

0  IS     0 

1   16     0 

£15         „                 „        £20 

0     4     0 

1     4     0 

2     8     0 

£20         „                  „        £25 

0     5     0 

1   10     0 

3     0     0 

£25         „                  „        £50 

0  10     0 

3     0     0 

6     0     0 

£50         „                 ,,        £75 

0  15     0 

4  10     0 

9     0     0 

£75         „                 „      £100 

1     0     0 

GOO 

12     0     0 

£100 

For  every  full  sum  of  £50,  and  also 

for    any    fractional    part    of    £50 

thereof           

0  10     0 

3     0     0 

6     0     0 

(4)  Of  any  other  kind  whatsoever,  not  hereinbefore    £  s.        d. 

described        .......      1  0         0 

The  stamp  on  a  counterpart  of  a  lease  is  5s.,  or  if  the  duty  on  the 
original  lease  is  less  than  5s.,  the  same  as  that  on  the  original  lease. 

The  expression  "  a  lease  of  any  other  kind "  is  confined  to 
leases  of  lands,  tenements,  and  hereditaments  {c). 

The  Stamp  Act,  1891,  also  contains  the  following  clauses  (/) 
relating  to  stamps  on  leases  : — 

S.  75. —  (1)  An  agreement  for  a  lease  or  tack,  or  with  respect  to  the  Agreements 
letting  of  any  lands,  tenements,  or  heritable  subjects  for  any  term  not   than°thirt°^^ 
exceeding  thirty-five  years,  or  for  any  indefinite  term,  is  to  be  charged   five  years  to 
with  the  same  duty  as  if  it  were  an  actual  lease  or  tack  made  for  the  leases!^^^ 
term  and  consideration  mentioned  in  the  agreement. 

(2)  A  lease  or  tack  made  subsequently  to  and  in  conformity  with  such 
an  agreement,  duly  stamped,  is  to  be  charged  with  the  duty  of  sixpence 
only. 

S.  76. — (1)  Where  the  consideration  or  any  part  of  the   considera-   Leases,  how  to 
tion,  for  which  a  lease  or  tack  is  granted  or  agreed  to  be  granted,  consists  ^^  charged  in 

'  o  o  w  5  respect  of  pro- 

of any  produce  or  other  goods,  the  value  of  the  produce  or  goods  is  to  be  duce,  &c. 


(?)  Jones  V.  /.  R.  Commrs.,  1S95,  1  Q.  B.  484,  492;   64  L.  J.  Q.  B.  84. 

(/)  As  the  Y'm.  (1909-10)  Act,  1910,  only  doubles  the  stamp  duties 
chargeable  under  the  heading  "  Lease  or  Tack  "  in  the  First  Schedule  to  the 
Stamp  Act,  1891,  it  is  conceived  that  the  duties  expressly  mentioned  in  these 
clauses  are  not  affected. 
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Duty  on  leases 
by  ecclesias- 
tical corpora- 
tions. 


deemed  a  consideration  in  respect  of  which  the  lease  or  tack  or  agree- 
ment is  chargeable  with  ad  valorem  duty. 

(2)  Where  it  is  stipulated  that  the  value  of  the  produce  or  goods  is  to 
amount  at  least  to,  or  is  not  to  exceed,  a  given  sum,  or  where  the  lessee 
is  specially  charged  with,  or  has  the  option  of  paying  after,  any 
permanent  rate  of  conversion,  the  value  of  the  produce  or  goods  is,  for 
the  purpose  of  assessing  the  ad  valorem  duty,  to  be  estimated  at  the 
given  sum,  or  according  to  the  permanent  rate. 

(3)  A  lease  or  tack,  or  agreement  for  a  lease  or  tack,  made  either 
wholly  or  partially,  for  any  such  consideration,  if  it  contains  a 
statement  of  the  value  thereof,  and  is  stamped  in  accordance  with  the 
statement,  is,  so  far  as  regards  the  subject-matter  of  the  statement,  to 
be  deemed  duly  stamped,  unless  or  until  it  is  otherwise  shown  that  the 
statement  is  incorrect,  and  that  the  lease  or  tack  or  agreement  is  in  fact 
not  duly  stamped. 

S.  77. — (1)  A  lease  or  tack,  or  agreement  for  a  lease  or  tack,  or 
with  respect  to  any  letting,  is  not  to  be  charged  with  any  duty  in  respect 
of  any  penal  rent,  or  increased  rent  in  the  nature  of  a  penal  rent,  thereby 
reserved  or  agreed  to  be  reserved  or  made  payable,  or  by  reason  of  being 
made  in  consideration  t)f  the  surrender  or  a.bandonment  of  any  existing 
lease,  tack,  or  agreement,  of  or  relating  to  the  same  subject-matter. 

(2)  A  lease  made  for  any  consideration  in  respect  whereof  it  is  charge- 
able with  ad  valorem  duty,  and  in  further  consideration  either  of  a 
covenant  by  the  lessee  to  make,  or  of  his  having  previously  made,  any 
substaxitial  improvement  of  or  addition  to  the  proj^erty  demised  to  him, 
or  of  any  covenant  relating  to  the  matter  of  the  lease,  is  not  to  be 
charged  with  any  duty  in  respect   of  such  further  consideration  ((/). 

(3)  No  lease  for  a  life  or  lives  not  exceeding  three,  or  for  a  term  of 
years  determinable  with  a  life  or  lives  not  exceeding  three,  and  no  lease 
for  a  term  absolute  not  exceeding  twenty-one  years,  granted  by  an 
ecclesiastical  corporation  aggregate  or  sole,  is  to  be  charged  with  any 
higher  duty  than  thirty-five  shillings  {h). 

(5)  An  instrument  whereby  the  I'ent  reserved  by  any  other  instrument 
chargeable  with  duty,  and  duly  stamped  as  a  lease  or  tack,  is  increased, 
is  not  to  be  charged  with  duty  otherwise  than  as  a  lease  or  tack  in 
consideration  of  the  additional  rent  thereby  made  payable. 


Further 
consideration. 


{g)  See  British  Electric,  &c.  Co.  v.  /.  R.  (hmmrs.,  1902,  1  K.  B.  441;  71 
L.  J.  K.  B.  92.  S.  8  of  the  Eevenue  Act,  1909,  provides  that  sub-s.  2 
"  shall  not  apply  as  respects  any  further  consideration  in  the  lease  consisting 
of  a  covenant  which,  if  it  were  contained  in  a  separate  deed,  would  be 
chargeable  with  ud  valorem  duty,  and  accordingly  the  lease  shall  in  any  such 
case  be  charged  with  dutj'  in  respect  of  any  svich  further  consideration  imder 
s.  4  of  the  Stamp  Act,  1891." 

(/*)  Sub-s.  4  has  no  application  to  land  in  England. 
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S.  78. — (1)  The  duty  upon  an  instrument  chargeable  with  duty  as   Duty  in 
a  lease  or  tack  of  (a)  any  dwelling-house,  or  part  of  a  dwelling-house,  for   ^at^be  d^-^^ 
a  definite  term  not  exceeding  a  year,  at  a  rent  not  exceeding  the  rate  of  noted  by  ad- 
ten  pounds  per  annum;  or  (b)  any  fm-nished  dwelling-house  or  apart-    ^*^''^^*^s  amp. 
ments,  for  anj'  definite  term  less  than  a  year,  and  upon  the  duplicate  or 
counterpart  of  any  such   instrument,  may  be  denoted  by  an   adhesive 
stamp,  which  is  to  be  cancelled  by  the  person  by  whom  the  instrument  is 
first  executed. 

(2)  P]very  person  who  executes,  or  prepares,  or  is  employed  in  preparing   Penalty  in 
any  such  instrument  (except  letters  or  correspondence)  which  is  not,  at 
or  before  the  execution  thereof,  duly  stamped,  shall  incur  a  fine  of  £5. 

As  regards  leases  not  falling  within  s.   78  of  the  Stamp  Act,  Penalty  in 

other  cases. 

1891,  the  lessee  is  liable  to  forfeit  t'lO  if  he  does  not  stamp  it 
properly  within  thirty  days  after  its  first  execution,  or,  if  executed 
abroad,  thirty  days  after  its  first  being  received  in  the  United 
Kingdom  (i). 

Increment  mine  dutij,  under  Fin.  (1909-10)  Aef,  1910. 
Increment  value  duty  is  payable  on  the  grant,  in  pursuance  of  increment 

value  duty. 

any  contract  made  after  the  28th  April,  1910,  of  any  lease  exceed- 
ing fourteen  years  (k).  For  the  purpose  of  the  assessment  of  the 
duty  the  site  value  is  to  be  taken  as  the  value  of  the  fee  simple 
of  the  land  "calculated  on  the  basis  of  the  value  of  the  con- 
sideration for  the  grant  of  the  lease  "  (/).  The  duty,  where  the 
consideration  is  wholly  a  periodical  payment,  may  be  paid  in 
five  annual  instalments,  but  where  a  premium  is  paid  and  rent 
reserved  a  propoi  tion  of  the  duty  is  payable  on  execution  of  the 
lease  and  the  balance  by  instalments  (m).  Security  for  the  pay- 
ment of  the  whole  duty  must  be  given  (n).  If  default  is  made  in 
payment  of  any  instalment  for  thirty  days  the  whole  duty 
becomes  payable  (o).     In  the  case  of  an  agreement  for  a  lease, 


(0  Stamp  Act,  1891,  s.  15. 
{k)  Fin.  (1909-10)  Act,  1910,  s.  1  (a). 

(1)  Ih.  s.  2  (2)  (b).     As  to  the  probable  meaning  of  these  words,  see  Napier, 
p.  18. 

(m)  Increment  Value  Diity  Rules,  r.  16  (I.)  and  (II.). 
(n)  lb.  (III.), 
(o)  Ih.  (V.). 
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Length  of 
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the  agreement  must  be  presented  to  the  Inland  Ee venue 
authorities  without  waiting  for  the  actual  lease  (j)). 

As  to  reversion  duty,  undeveloped  land  duty,  and  mineral 
rights  duty,  see  Preliminary  Dissertation  at  the  beginning  of 
Yol.  I. 

As  increment  value  duty  does  iiot  attach  where  the  term  does 
not  exceed  fourteen  years  and  reversion  duty  does  not  attach 
where  the  term  is  under  twenty-one  years,  it  now  seems  desirable 
as  a  rule  to  restrict  leases  to  terms  not  exceeding  fourteen  years. 
It  must  be  borne  in  mind  that  if  an  option  for  renewal  is  inserted, 
the  term  of  the  lease  is  taken  to  be  the  whole  period  consisting 
of  the  term  granted  and  the  optional  extension  (q). 


{p)  Increment  Value  Duty  Eules,  r.  7. 
{q)  See  definition  of  term  of  lease  in  s.  41. 
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Section  I. 
PAETIES,   DEFINITIONS,    AND    OPERATIVE    PARTS. 

THIS  INDENTURE,  &c.,  Between  A.  B.,  of,  &c.  (hereinafter 
called  the  Lessor,  which  expression,  where  the  context  so  admits, 
includes  his  heirs  and  assigns)  (a),  of  the  one  part,  and  C.  D.,  of, 
&c.  (hereinafter  called  the  Tenant,  which  expression,  where  the 
context  so  admits,  includes  his  executors,  administrators  and 
assigns)  {b),  of  the  other  part, 

(a)  If  the  lessor  is  a  leaseholder,  say  "  his  executors,  administrators  and 
assigns."  Though  freeholds  now  vest  in  the  personal  representatives  under 
L.  T.  Act,  1897,  s.  1,  they  are  testamentary  assigns  and  need  not  be  referred 
to  in  a  lease  of  freeholds. 

(?))  If  the   lease  is  granted  to  joint   tenants,  the   definition    will   be  : — 

(hereinafter  called  the  Tenants,  which  expression,  where  the 
context  so  admits,  includes  the  survivor[s  and  survivor]  of  them 
and  the  executors  or  administrators  of  such  survivor  or  other 
the  person  or  jjersons  for  the  time  hoing  entitled  to  tlie  term 
hereby  granted). 

If  the  lessees  are  tenants  in  common  the  definition  will  be  : — (here- 
inafter called  the  Tenants,  which  ex2)ression,  where  the  context 
so  admits,  includes  their  respective  executors,  administrators 
and  assigns). 
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WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  In  consideration  of  the  rent  hereinafter  reserved  and  of  the 
covenants  by  the  Tenant  hereinafter  contained,  the  Lessor  hereby 
demises  (c)  unto  the  Tenant 

All  that,  &.c.  {see  Forms  in  Seet.  II.,  Pnreliase  Deeds, 
Vol.  I.). 

To  HOLD  unto  the  Tenant  [s  as  tenants  in  common  in  equal 
shares  (^/)]  for  the  term  of years  from  the  ■ — —  day  of , 

Yielding  and  paying  during  the  said  term,  the  yearly  rent  of 

^ by  four  equal   quarterly  payments  on  the  {e)  25th  day  of 

March,  the  24th  day  of  June,  the  29tli  day  of  September,  and  the 
25th  day  of  December  in  every  year,  and  so  in  proi^ortion  for  any 
less  period  than  a  yeox  clear  of  all  deductions  (except  in  respect 
of  landlord's  property  tax  [land  tax]  and  tithe  rent-charge  {/)), 
the  first  payment  to  be  made  on  the day  of next. 

THIS  INDENTURE,   &c..  Between  A.  B.,  of,  &c.  {Mortfiaciee)       No.  2. 

(hereinafter  called  the  Lessor,  which  expression,  where  the  context  b  Mort-^at'or 

so  admits,  includes  the  person  or  persons  for  the  time    being  and  Mort- 

entitled  in  reversion  immediately  expectant  upon  the  term  hereby  i  °  lied 

covenaiit. 

(c)  The  words  "demise"  and  "let"  imply  a  covenant  for  quiet  enjoyment, 
see  Marlcham  v.  Paget,  1908,  1  Ch.  697  ;  77  L.  J.  Ch.  451.  The  implied 
covenant  does  not  apply  after  the  lessor  has  parted  with  his  interest :  Baynes  A 
Co.  V.  Lloyd,  1895,  2  Q.  B.  610 ;  64  L.  J.  Q.  B.  787  ;  or  extend  to  acts  of 
persons  claiming  nnder  title  paramount :  Jones  v.  Lavington,  1903,  1  K.  B. 
253  ;  72  L.  J.  K.  B.  98  ;  see,  also,  Norton  on  Deeds,  499  et  seq. 

{(1)  If  there  are  several  tenants  who  take  as  tenants  in  common  use  the 
words  in  square  brackets. 

(p)  The  next  quarter  day  occurring  after  the  date  of  the  lease  should  be 
put  first. 

(/)  See  Dissertation,  p.  13. 

{(/)  This  Form  is  only  required  where  (1)  the  mortgage  was  before  1882    Lease  by 

and  there   is   no   agreement  applying  s.    18  of  the  Conv.  Act,   1881,  to   a   "^o''|g*goi"  ^"'^ 
"  i  J.   ./      o  '7  mortgagee. 

mortgage  made  before  1882 ;  or  (2)  the  mortgage  contains  a  provision  that 
s.  18  shall  not  apply ;  or  (3)  the  term  to  be  granted  is  in  excess  of  the 
periods  authorised  by  s.  18 ;  or  (4)  in  the  case  of  grants  of  mining  leases 
which  are  not  authorised  at  all  by  s.  18.  In  other  cases  the  mortgagor 
will  simply  demise  as  if  he  were  absolutely  entitled.  There  is  no 
implied  power  for  a  mortgagor  to  accept  a  surrender  of  a  lease  granted 
under  s.  18:  Jlohhins  v.  Whyte,  1906,  1  K.  B.  125;  75  L.  J.  K  B.  38  ;  but 
he  can  sue  on  the  covenants  :  Tin-ner  v.  WahJi,  1909,  2  K.  B.  484 ;  78 
L.  J.  K.  B.  753.  A  mortgagor  exercising  the  powers  conferred  by  s.  IS 
must  not  include  in  the  lease  property  which  is  not  comprised  in  the 
security :    King  y.  liird,  1909,  1  K.  B.  837  ;  78  L.  J.  K.  B.  499. 

5—2 
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granted),  of  the  1st  part,  C.  D.,  of,  &c.  (Mortgagor)  (hereinafter 
called  the  Mortgagor,  which  expression,  where  the  context  so 
admits,  includes  the  persons  deriving  title  under  him),  of  the 
2nd  part,  and  E.  ¥.,  of,  &c.  (hereinafter  called  the  Tenant, 
which  expression,  where  the  context  so  admits,  includes  his 
executors,  administrators  and  assigns),  of  the  3rd  part, 

WITNESSETH  as  follows  :— 

1.  In  consideration,  &c.  {as  in  Form  No.  1),  the  Lessor,  at  the 
request  of  the  Mortgagor,  herehy  demises  and  the  Mortgagor 
hereby  demises  and  confirms  unto  the  Tenant  {continue  as  in  Form 
No.  1). 

No.  3.       THIS  INDENTURE,  &c..  Between  A.  B.,  of,  &c.  (hereinafter 
called  the  Lessor,  which  expression,  where  the  context  so  admits, 

By  Tenant  for  p         j  i  •  i      •  j  •,^     t     • 

Life,  or  person  includcs  the  pcrsou  or  persons  tor  the  tune  benig  entitled  in 

having  the  .  -  . 

powers  of  a 

tenant  for  life 

under  the 

S.  L.  Acts  (7;). 


No.  3a. 


reversion  immediately  expectant,  upon  the  term  hereby  granted), 
of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Tenant, 
which  expression,  where  the  context  so  admits,  includes  his 
executors,  administrators  and  assigns),  of  the  other  part : 

Whereas  under  an  Indenture  dated,  &c.,  and  made,  &c.  {date 
and  parties),  [or  under  the  Will,  &c.]  the  Lessor  is  beneficially 
Irecitei'is^''^'''  entitled  in  possession  to  the  hereditaments  hereinafter  described 
and  demised  for  his  life  [or  for  the  life  of  X.  Y.,  or  in  fee 
simple,  subject  to  an  executory  limitation  over  on  failure  of  his 
issue,  or  for  an  estate  tail,  or  in  the  case  of  any  other  limited  owner, 
state  the  nature  of  his  ownership]  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In   consideration,  &c.  (/(s   in   Form  A^o.  1),   the  Lessor,  in 
exercise  of  the  power  for  this  purpose  conferred  on  him  by  the 


used 


Leases  by 
tenant  for  life. 


(/«)  In  practice  leases  by  or  on  behalf  of  tenants  for  life  are  usually  made 
without  recitals  and  without  reference  to  the  S.  L.  Acts,  the  lessor  being 
defined  as  in  the  text,  and  see  Mogridije  v.  CUqq,,  1892,  3  Ch.  382,  385 ;  61 
L.  J.  Ch.  534.  In  mining  leases,  or  where  the  title  is  investigated,  a  recital 
is  added,  see  Form  No.  3a.  For  powers  of  leasing,  see  S.  L.  Act,  1882,  ss.  6 — 
14,  20.  A  tenant  for  life  may  grant  a  lease  to  his  wife :  Gilhey  v.  Rash, 
1906,  1  Ch.  11  ;  75  L.  J.  Ch.  32  ;  provided  that  he  complies  with  the  require- 
ments of  the  S.  L.  Acts  and  acts  in  good  faith,  see  Duchess  of  Sutherland 
V.  S.,  1893,  3  Ch.  169  ;  62  L.  J.  Ch.  946;  but  not  to  himself  or  to  a  trustee 
for  himself :  Boyce  v.  J^Mhroohe,  1903,  1  Ch.  836 ;  72  L.  J.  Ch.  547.  A  person 
cannot  covenant  with  himself :  Ellis  v.  Kerr,  1910,  1  Ch.  529 ;  79  L.  J.  Ch.  291. 
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Settled  Land  Acts,  1882  to  1890,  and  of  all  other  powers  (if  any) 
him  enabling,  hereby  demises,  &c.  (i)  {continue  as  in  Form  No.  1). 

THIS  INDENTUEE,  &c.,  Between  A.  B.,  of,  &c.  and  C.  D.,  of,  No.  4. 
&c.  (hereinafter  called  the  Lessors,  which  expression,  where  the  ^  Trustees 
context  so  admits,  includes  the  persons  or  person  for  the  time  on  behalf  of 

an  infant 

being   entitled   m    reversion    mimediately   expectant   upon    the  Tenant  for  Life 
term  hereby  granted),  of  the  one  part,  and  E.  F.,  of,  cl^c.  (herein-  s" if.^ Act's  (j). 
after  called  the  Tenant,  which  expression,  where  the  context  so 
admits,  includes  his  executors,  administrators  and  assigns),  of  the 
other  part. 

Whereas  under  an  Indentu)"e  (hereinafter  called  the  Settle-       No.  4a. 
ment)  dated,  &c.,  and  made,  &c.,  G.  H.  is,  or  if  of  full  age  would  be.   The  like  where 
beneficially  entitled  in  possession  to  the  hereditaments  herein-  ^  redtai  is 
after  described  and  demised  as  tenant  for  life  \_(>r  in  tail,  or  as  the  Recital  of 
crt.sc  ;/(rt7/ /^c],  and  the  Lessors  are  the  trustees  of  the  Settlement  Settlement. 
for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890  (A) : 
NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  consideration,  &c.  (as  in  Form  Xo.  1),  the  Lessors,  acting 
on  behalf  of  the  said  G.  H.,  and  in  exercise  of  the  power  for  this 
purpose  conferred  on  them  by  the  Settled  Land  Acts,  1882  to 
1890,  and  of  all  other  powers  (if  any)  them  enabling,  hereby 
demise,  &c.  (contiiinc  as  i>i  Form  No.  1). 

THIS    INDENTUEE,    &c.,   Between    A.    B.,    of,    &c.    (person       No.  5. 
appointed  hij  fJie  Court  to  act  on  helialf  of  i»fa)it)  (heYem£iftGr  called  g^,  person 
the   Lessor,   which    exiiression,   where    the   context    so   admits,  appointed  by 

the  Court  to 

nicludes  tbe  person  or  persons  for  tbe  time  being  entitled  in  exercise  the 

reversion  immediately  expectant  upon  the  term  hereby  granted),  powers  on 

of  the  one  part,  and  C.  D.,  of,  &c.  (bereinafter  called  the  Tenant,  S^^^^^eLwUn 

wliich  expression,   where   the    context  so   admits,  includes   his  fee  simple  (/). 
executors,  administrators  and  assigns),  of  the  other  part: 

Whereas  X.  Y.,  being  at  his  death   seised   in  fee  simple  in      No.  5a. 

(t)  This  Form  will  be  applicable  whether  the  person  granting  the  lease   The  like,  where 
has  a  legal  or  only  an  e<x\utable  estate.     In  either  case  the  benefit  of  the   I'ecitals  are 
covenants  entered  into  with  him  will,  under  s.  10  of  the  Conv.  Act,  1881, 
be  annexed  and  incident  to  and  go  with  the  reversion. 

(./)  See  note  to  Form  No.  .'}  and  S.  L.  Act,  1882,  s.  60. 

(/>•)  See  the  definition  of  the  term  "  trustees  of  the  settlement "  in  S.  L. 
Act,  1882,  s.  2  (8)  ;  also  S.  L.  Act,  1890,  s.  16.  The  above  form  of  recital 
will  be  applicable  whether  the  trustees  are  appointed  by  the  settlement  itself 
or  by  the  Court  under  S.  L.  Act,  1882,  s.  .'58. 

(0  See  note  to  Form  No.  3,  and  S.  L.  Act,  1882,  s.  59. 
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possession  free  from  incumbrances  of  the  hereditaments  herein- 
after described,  died  on  the day  of ,  19 — ,  intestate,  and 

[a  widower  (//)  ]   leaving  E.  Y.  (an  infant)  his  eldest  son  and 
heir-at-law  : 

And  whereas  on  the day  of Letters  of  Administra- 
tion to  the  estate  of  the  said  X.  Y.  were  granted  out  of  the 
Principal  Probate  Piegistry  to  the  Lessor,  who,  after  duly 
administering  the  said  estate,  by  an  Lidenture  dated,  &c., 
conveyed  the  said  hereditaments  to  the  said  E.  Y.  in  fee  simple  : 

And  whereas  by  an  Order  (/»)  dated  the  day  of  , 

19 — ,  and  made  In  the  matter  of,  certain  hereditaments  at,  &c., 
settled  by  a  settlement  deemed  to  be  existing  under  the  Settled 
Land  Act,  1882  And  in  the  matter  of  the  Settled  Land  Acts, 
1882  to  1890,  on  the  application  of  the  said  E.  Y.,  by  L.  M., 
his  next  friend,  it  was  ordered  that  the  powers  conferred  upon  a 
tenant  for  life  by  sections  six  to  thirteen  both  inclusive,  and 
sections  sixteen  to  twenty  both  inclusive,  of  the  Settled  Land  Act, 
1882,  might  be  exercised  by  the  Lessor  on  behalf  of  the  said 
E.  Y.  during  his  minority  : 
NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  consideration,  &c.  {as  in  Form  No.  1),  the  Lessor,  acting 

on  behalf  of  the  said  E.  Y'^.  and  in  exercise  of  the  power  for  this 

purpose  conferred  on  him  by  the  Settled  Land  Act,  1882,  and  of 

all  other  powers  (if  any)  him    enabling,  hereby  demises,   &c. 

{continue  as  in  Form  No.  1). 

No.  5ii.      THIS  INDENTURE,  &c.,  Between  A.  T.,  of,  &c.,  and  B.  T.,  of 

Under  the         ^^-  (ti'ustees  authorised  to  exercise  statutory  powers),  (hereinafter 

im  '^h*^'r  an  ^^^^^^^^^  ^^^^  Lessors,  which  expression,  &c.,  contin  ue  as  in  Form  No.  6). 

infant  is  con-         Wheeeas  X.  Y.  being  at  his  death   seised  in  fee  simple  in 

entitled  to         jiossession  free  from  incumbrances  of  the  hereditaments  herein- 

simpie  (?«m).     after  described,  duly  made  his  Will,  dated,  &c.,  and  thereby  after 

(//)  If  the  intestate  died  before  1898,  leaving  a  widow  entitled  to  dower,  she 
njay  grant  a  lease  under  the  S.  E.  Act,  1877,  s.  46,  for  21  years.  If  the 
intestate  died  after  1897,  the  administrator  in  due  course  of  administration 
can  grant  a  lease  of  freeholds  or  leaseholds  if  he  has  not  convoyed  the  land 
to  the  beneficiaries.  Generally,  the  conveyance  would  not  be  made  till  the 
infant  heir  had  attained  21. 

(w)  See  S.  L.  Act,  1882,  ss.  59,  60  ;  Wolst.  (.'onv.  Acts,  9th  ed.,  422  et  secj. 

{rinii)  In  this  case,  S.  L.  Act,  1882,  s.  59,  does  not  apply  :  Me  Home  (1888), 
'69  Ch.  D.  84  ;  57  L.  J.  Ch.  790  ;  hence  an  order  is  requisite  under  the  S.  E. 
Act,  1877,  ss.  4 — 15,  and  by  virtue  of  Conv.  Act,  1881,  s.  41 :  Be  Sj^jm'row's 
S.  E.,  1892,  1  Ch.  412;  61  L.  J.  Ch.  260.  The  power  of  re-entry  must  be 
exercisable  after  twenty-eight  days'  default :  S.  E.  Act,  1877,  s.  4  (6). 
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appointing  the  Lessors  to  be  his  trustees  and  executors,  devised 
his  real  estate  to  them  Upon  trust  to  receive  the  rents  and 
profits  thereof  and  invest  and  hold  the  same  upon  the  trusts 

therein  mentioned  until  his  son  C.  Y.  (who  was  born  on  the 

day  of )  should  attain  the  age  of years  or  should  die 

leaving  issue  living  at  the  death  of  the  survivor  of  the  said 
testator  and  his  son  (which  should  first  happen),  and  in  either 
of  such  events  the  said  testator  directed  the  Lessors  to  hold  the 
said  real  estate  Li  trust  for  the  said  C.  Y.  absolutely  but  certain 
gifts  over  on  the  failure  of  the  said  trust  (Ilecitc  death  of  testator 
and  prohate). 

And  Whereas  under  an  Order  of  the  Chancery  Division  of  the 

High  Court  of  Justice  made  on  the  day  of  by   the 

Honourable   Mr.   Justice  ,    Li    the   matter   of   the    Settled 

Estates  Act,  1877  (19 —  Y.  No.  — ),  the  Lessors  were  authorised 
during  the  minority  of  the  said  C.  Y.  to  exercise  certain  leasing 
powers  in  reference  to  the  real  estate  of  the  said  testator  under 
the  said  Act  which  powers  authorise  the  granting  of  the  Lease 
hereinafter  contained. 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  consideration,  &c.  {as  in  Form  No.  1)  the  Lessors  in 
exercise  of  the  powers  for  this  purpose  confei'red  on  them  by  the 
recited  Order  and  by  the  Settled  Estates  Act,  1877,  and  of  all  other 
powers  hereby  demise,  &c.  (continue  as  in  Form  No.  1)  (nun)n). 

THIS  INDENTUEE,  d-c,  Between  A.  B.,  of,  &c.  (tenant  for  life  No.  6. 
of  proceeds)  (hereinafter  called  the  Lessor,  which  expression,  where  g  Tenant 
the  context  so  admits,  includes  the  person  or  persons  for  the  time  ^^^  '^^^^  of 

,.  .,,.  ..  ...  proceeds  of 

beuig  entitled  m  reversion  immediately  expectant  upon  the  term  sale  of  pro- 

hereby  granted),  of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  tnisteeb^on  ^ 

called  the  Tenant,  which  expression,  where  the  context  so  admits,  g^i^^^^th 

includes  his  executors,  administrators  and  assigns),  of  the  other  leave  of 

^       ^  Court 

part : 

Whereas  by  an  Order  of  the  Chancery  Division  of  the  High 

Court  of  Justice,  made  on  the  day  of  — — ,  19 — ,  by  the 

Hon.  Mr.  Justice ,  In  the  matter  of  certain  hereditaments 

situated     at (including    the     hereditaments    hereinafter 

{mmm)  As  the  freeholds  now  vest  in  the  executors  under  L.  T.  Act,  1897, 
s.  1,  it  is  possible  that  they  might  be  justified  in  granting  leases,  before 
assenting  to  the  devise,  withoiit  obtaining  an  order  under  the  S.  E.  Act, 
1877.  They  would  have  to  consider  whether  it  was  a  proper  mode  of 
administering  the  testator's  assets. 
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No.  7. 

Under  a  power 
created  by  deed 
or  Will. 


No.  8. 

By  married 
woman  of  her 
separate  pro- 
perty under 
Married 
Women's 
Property  Act. 


demised),  settled  by,  &c.    And   In   the   matter   of   the   Settled 
Land  Acts,  1882  to  1890,  the  Lessor  was  authonsed  to  exercise 
the  powers  of  leasing  conferred  by   section  sixty-three  of  the 
Settled  Land  Act,  1882  0?): 
NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  consideration,  &c.  (as  in  Form  No.  1),  the  Lessor,  in 
exercise  of  the  power  for  this  purpose  conferred  on  him  by  the 
Settled  Land  Act,  1882,  and  of  all  other  powers  (if  any)  him 
enabling,  hereby  demises,  &c.  (contimic  as  in  Form  No.  1). 

THIS  INDENTURE,  &c.  {'parties  and  definitions  as  in  last  Form), 

WITNESSETH  as  follows  :— 

1.  In  consideration,  &c.  {as  in  Form  No.  1),  the  Lessor  [s] ,  in 
exercise  of  the  power  (o)  for  this  purpose  conferred  on  him  [them] 
by  an  Indenture  dated,  &c.,  and  made,  &c.  (date  and  j^ayties),  [or  by 

the  Will  dated  the day  of ,  19 — ,  and  proved  on  the 

day  of ,  19 — ,  in  the  Principal  Probate  Eegistry,  of  L.  M., 

who  died  on  the day  of ,]  and  of  all  other  powers  (if 

any)  him  [them]  enabling,  hereby  [appoints  and]  demise [s],  &c. 
(continue  as  in  Form,  No.  1). 

THIS  INDENTUEE,  &c.,  Between  E.  B.,  the  wife  of  A.  B., 

of,   &c.,   to  w4iom  she  was  married  on   the day  of  ■ , 

1883  i]})  (hereinafter  called  the  Lessor,  which  expression,  where 
the  context  so  admits,  includes  her  heirs  and  assigns),  of  the  one 
part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Tenant,  which 

(??)  The  powers  confei'red  by  this  section  cannot  be  exercised,  without  an 
order  of  the  Court  :  S.  L.  Act,  1884,  s.  7 ;  and  see  Wolst.  Conv.  Acts,  9th 
ed.,  437—439;  Be  Childs,  1907,  2  Ch.  348;  76  L.  J.  Ch.  565;  Re  Wagstaf, 
1909,  2  Ch.  201  ;  78  L.  J.  Ch.  513;  and  rf.  Re  Crips  (1907),  95  L.  T.  865. 
The  order  names  the  person  to  exercise  the  powers  and  is  conchisive  in, 
favour  of  the  lessee  :  sub-ss.  (ii.)  and  (ix.).  This  keeps  the  settlement  of 
the  proceeds  off  the  title.     The  order  should  be  re,'4istered  as  a  lis  pendens. 

(o)  A  power  of  leasing  conferred  by  a  deed  or  Will  is  not  taken  away  by 
the  S.  L.  Act,  1882  ;  but  if  a  power  for  the  same  purpose  is  vested  by  the 
Act  in  some  other  person,  the  consent  of  that  person  is  necessary  to  its 
exercise  :  s.  56.  In  the  above  case  it  is  supposed  tliat  the  powers  given  by 
the  deed  or  Will  and  by  the  Act  are  vested  in  the  same  j^erson. 

Form  No.  7  is  also  applicable  to  the  case  where  the  S.  L.  Act  powers  are 
in  a  Will  or  settlement  given  to  trustees  who  hold  the  land  on  trust  for  sale. 
If  the  legal  estate  is  vested  in  the  Lessors  then  the  words  "  aj^points  and" 
should  be  omitted.  If  the  consent  of  any  person  is  made  requisite  to  the 
exercise  of  the  power  this  can  be  given  separately. 

(p)  This  date  is  inserted  to  show  that  the  marriage  took  place  after  the 
commencement  of  the  M.  W.  P.  Act,  1882,  viz.,  1st  January,  1883.     If  the 
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expression,  where  the  context  so  admits,  inchules  his  executors, 
administrators  and  assigns),  of  the  other  part, 

WITNESSETH,  &c.  {rontiiiu,'  as  in  Form  Xo.  1). 

THIS  INDENTURE,  &c..  Between  E.  B.,  the  wife  of  A.  B.,       No.  9. 

of,  &c.  (hereinafter  called  the  Lessor,   which  expression,  where  gy  carried     ' 

the  context  so   admits,  includes  the  person  or  persons  for  the  Z°^^^^^^ .    -r-. 

.  .  .  Tenant  for  Life 

time  being  entitled  in  reversion  immediately  expectant  upon  for  her  sepa- 
the  term  hereby  granted),  of  the  one  part,  and  C.  I).,  of,  e'tc. 
(hereinafter  called  the  Tenant,  which  expression,  where  the 
context  so  admits,  includes  his  executors,  administrators  and 
assigns),  of  the  other  part  {Hecitc  Settlement  under  wliick  Lessor 
is  tenant  for  life,  as  in  Form  No.  3a,  snhstitutinfi  "  her  "  for 
"his,"  and  adding  "for  her  separate  use  without  power  of 
anticipation  ") : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  consideration,  &c.  {as  in  Form  No.  1),  the  Lessor,  in 
exercise  of  the  pow'er  for  this  purpose  conferred  on  her  by  the 
Settled  Land  Act,  1882  (r/),  and  of  all  other  powers  (if  any)  her 
enabling,  hereby  demises,  &c.  {eontinue  as  in  Form  No.  1). 

THIS  INDENTURE,  &c..  Between  A.  B.,  of,  &c.,  and  E.  B.,  his      No.  10. 

wife  (hereinafter  called  the  Lessors,  which  expression,  where  the  r~  7  ' 
context  so  admits,  includes  the  person  or  persons  entitled  in  and  wife  under 
reversion  immediately  expectant  upon  the  term  hereby  granted), 
of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Tenant, 
which  expression,  where  the  context  so  admits,  includes  bis 
executors,  administrators  and  assigns),  of  the  other  part  {Reeite 
Settlement  under  which  E.  B.  is  tenant  for  life  as  in  Form  No.  3a, 
snbstitutinii  "  her  ''for  "  his  ") : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  consideration,  &c.  (as  in.  Form  No.  1),  the  Lessors,  in 
exercise  of  the  power  for  this  purpose  conferred  on  them  by  the 
Settled  Land  Acts,  1882  to  1890,  and  of  all  other  powers  (if  anv) 
them  enabling,  hereby  demise,  &c.  {eontinue  as  in  Form  No.  1). 

lessor  was  married  before  that  date,  but  the  in-operty  was  acquired  after,  the 
reference  to  the  date  of  the  marriage  should  be  omitted,  and  a  recital 
introduced  showing  the  acquisition. 

(</)  S.  61  ;  the  husband  is  not  a  necessary  jiarty  where  the  wife  owns  the 
life  estate  as  her  sejiarate  property  under  the  M.  AV.  P.  Acts,  1882  to  1907, 
or  otherwise.  A  restraint  on  anticipation  does  not  affect  her  powers  :  S.  L. 
Act,  1882,  s.  61  (6). 

(>•)  8ee  note  to  last  Form. 
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No.  11. 

By  husband 
seised  iu  right 
of  his  wife 
under  Settled 
Estates  Act, 
1877  (s). 


No.  12. 

By  a  lunatic 
by  his  com- 
mittee or 
receiver. 


No.  13. 

By  a  lunatic 
Tenant  for 
Life  under 
S.  L.  Acts. 


THIS  INDENTURE,  &c.,  Between  A.  B.,  of,  &c.  (hei-einafter 
called  the  Lessor,  which  expression,  where  the  context  so  admits, 
includes  the  person  or  persons  for  the  time  heing  entitled  in 
reversion  immediately  expectant  upon  the  term  hereby  granted), 
of  the  one  part,  and  C.  D-,  of,  &c.  (hereinafter  called  the  Tenant, 
which  expression,  where  the  context  so  admits,  includes  his 
executors,  administrators  and  assigns),  of  the  other  part, 

WITNESSETH  as  follows  :— 

1.  In  consideration,  &c.  {as  in  Form  No.  1),  the  Lessor,  being 
beneficially  entitled  to  the  possession  of  the  hereditaments 
hereinafter  described  in  right  of  E.  B.,  his  wife,  who  is  seised  in 
fee  simple  thereof,  doth  hereby,  in  exercise  of  the  power  for  this 
j)urpose  conferred  on  him  by  the  Settled  Estates  Act,  1877,  and 
of  all  other  powers  (if  any)  him  enabling,  demise  {continitc  as  in 
Form  No.  1). 

THIS  INDENTURE,  made  the day  of ,  19—  Between 

A.  B.,  of,  &c.,  a  lunatic  [not]  so  found  by  inquisition  (herein- 
after called  the  Lessor,  which  expression,  where  the  context  so 
admits,  includes  his  heirs  and  assigns),  by  X.  Y.,  the  committee 
[receiver]  of  his  estate  acting  on  his  behalf,  pursuant  to  an 

Order  of  the  Judge  in  Lunacy  dated  the  — —  day  of ,  19 —  (t), 

of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Tenant, 
which  expression  when  the  context  so  admits  includes  his 
executors,  administrators,  and  assigns)  of  the  other  part, 

WITNESSETH  as  follows:  — 

1.  In  pursuance  of  the  said  Order,  and  in  consideration,  &c. 
(as  in  Form  No.  1),  the  Lessor,  acting  by  the  said  X.  Y.,his  com- 
mittee [receiver] ,  hereby  demises,  &c.  {continne  as  in  Form  No.  1), 

THIS  INDENTURE,  &c.,  Between  A.  B.,  of,  &c.  (hereinafter 
called  the  Lessor,  which  expression,  where  the  context  so  admits, 
includes  the  person  or  persons  for  the  time  being  entitled  to  the 
reversion  immediately  expectant  upon  the  term  hereby  granted), 
a  lunatic  [not]  so  found  by  inquisition,  by  X.  Y.,  the  committee 
[receiver]  of  his  estate,  of  the  one  part,  and  C.  D.,  of,  &c.  (herein- 
after called  the  Tenant,  which  expression,  where  the  context  so 
admits,  includes  his  executors,  administrators  and  assigns),  of 
the  other  part  {Recite  Settlement  under  zvhich  Lessor  is  tenant  for 

(s)  See  s.  46,  which,  authorises  a  husband  to  grant  leases  of  his  wife's 
property  for  twenty-one  years.  This  Form  will,  of  course,  only  be  used 
where  the  M.  W.  P.  Acts,  1S8'2  to  1907,  do  not  apply. 

(t)  See  Lunacy  Act,  1890,  s.  120;  Lunacy  Act,  1908,  s.  1. 
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life,  that  he  has  been  found  a  lunatic,  and  order  appoint'inrj 
committee  or  receirer)  : 

And  whereas  by  an  Order  (u)  of ,  being  one  of  tbe  Judges 

of  the  Supreme  Court  of  Judicature  intrusted  by  the  sign  manual 
of  His  Majesty  with  the  care  and  commitment  of  the  custody  of 

the  persons  and  estates  of  hinatics,  made  the day  of , 

19 — ,  In  the  matter  of  the  Lessor,  And  in  the  matter  of  the 
Settled  Land  Acts,  1882  to  1890,  it  was  ordered  that  the  said  X.  Y. 
might  exercise,  in  the  name  and  on  behalf  of  the  Lessor,  the 
powers  of  a  tenant  for  life  under  the  said  Acts : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  considera- 
tion, &c.  (as  iji  Form  No.  1),  the  Lessor,  by  the  said  X.  Y.,  his 
committee  [receiver],  in  exercise  of  the  power  for  this  purpose 
conferred  by  the  Settled  Land  Act,  1882  (x),  and  all  other  powers 
(if  any)  him  enabling,  hereby  demises,  &c.  {eontinue  as  in  Form 
No.  1)  U\v). 

Section  IL 

GRANTS   AND   RESERVATIONS   OF   EASEMENTS. 

{To  follow  parcels,  see  Forms,  Sect.  II.,  Purchase  Deeds,  J'ol.  I.,       No.  14. 
sup.)     Together  with  the  right  (in    common   with  the  Lessor  Ri^.i^t  to  use 
and    all   other    persons  having   a    similar    right)   to    pass    and  lo-^ci- 
repass,    with    or    without    horses,    cattle    and    other    animals, 
carriages,  carts,  motors  and  other  vehicles,  over  and  along  the 
road,  &c.  {descrihijig  it),  the  Tenant  paying  a  proper  proportion 
of  the  expense  of  keeping  the  same  in  repair  until  it  shall  be 
declared  a  highway  repairable  by  the  inhabitants  at  large,  the 
amount  to  be  from  time  to  time  determined  in  case  of  difference 

by  the  surveyor  of  the District  Council  or  by  a  surveyor  to 

be  appointed  by  him  for  that  purpose. 

(")  "Without  the  order  the  committee  cannot  give  proper  notice  as  required 
by  S.  L.  Act,  1882,  s.  45  :  Be  Ray  (188-1),  '25  Ch.  D.  464  ;  5;i  L.  J.  Ch.  205. 

(x)  S.  L.  Act,  1882,  s.  62  ;  the  committee  should  sign  the  name  of  the 
lunatic  when  executing.  S.  27  (1)  of  the  Lunacy  Act,  1891,  provides  that 
(subject  to  rules)  the  Masters  may  exercise  the  jurisdiction  of  the  Judge  in 
Lunacy  as  regards  administration  and  management.  Under  the  Bules  in 
Lunacy,  189:3,  r.  10  (1893,  W.  N.,  Orders  and  Eules,  p.  3),  the  Masters  must 
settle  the  lease  and  the  committee  execute  it  upon  the  lessee  executing  a 
covmterpart.  As  to  the  receiver  of  a  person  "  not  so  found,"  see  Lunacy  Act, 
1908,  s.  1. 

(xx)  For  other  special  cases  where  leases  are  authorised  to  be  granted,  see 
Dissertation,  p.  52,  shj).,  and  compare  conveyances  on  sale  in  Purch.  Deeds, 
Vol.  I. 
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LEASES    (forms) 


No.  15. 

To  nse 

ornamental 

ground. 


No.  16. 

Right  to  use 
combined 
drain  in  com- 
mon with 
occupiers  of 
adjoining 
premises. 


No.  17. 

Right  to  access 
of  light 
and  air  («)■ 

No.  17a. 

Reservation 
of  right  to 
build  on 
adjoining  land. 


No.  18. 

Reservation  of 
free  passage  of 
water  and  soil. 


Combined 
drains. 


Access  of  air. 


(To  folloir  7)a/7v7,s'.)  Together  with  the  right  to  use,  in 
common  with  all  other  persons  entitled  to  use  the  same,  the 
ornamental  garden  (//)  {deso'ihinf/  it),  subject  to  such  reasonable 
rules  and  regulations  as  may  from  time  to  time  be  prescribed  by 
the  Lessor. 

(To  foUoic  parcvh.)  Together  with  the  right  to  use,  in 
common  with  the  occupiers  of  the  adjoining  premises,  the  com- 
bined drain  running  partly  under  the  premises  hereby  demised 
and  partly  under  the  adjoining  premises,  it  being  intended  that 
the  said  combined  drain  shall  continue  to  be  used  as  heretofore 
for  the  drainage  of  all  the  premises,  the  Tenant  keeping  the 
Lessor  indemnified  against  any  expenses  which  may  become 
payable  in  respect  of  the  premises  herel)y  demised  under  section 
nineteen  of  the  Public  Health  Act,  1890  (z). 

(To  follow  parcels.)  Together  with  the  rigbt  to  the  unre- 
stricted access  of  light  and  air  to  the  windows  and  openings  of 
the  premises  hereby  demised  over  the  adjoining  land  of  the  Lessor. 

Except  and  reserved  unto  the  Lessor  Full  and  free  right  to 
baild  upon  or  otherwise  use  the  land  belon^-ing  to  the  Lessor 
and  adjoining  the  hereditaments  hereby  demised,  notwithstanding 
that  such  buildings  or  user  may  affect  the  light  and  air  coming 
to  the  premises  hereby  demised  (h). 

Except  and  reserving  unto  the  Lessor  and  his  lessees  and 
tenants  of  the  adjoining  jjroperty  tlie  free  passage  of  water  and  soil 
through  the  drains  and  watercourses  in  or  undej  the  premises 
hereby  demised  as  the  same  has  been  heretofore  used  and  enjoyed. 

(//)  See  Town  Gardens  Protection  Act,  lSf)8  ;  Keith-  v.  Tioentieth  Oentury 
(Huh  (1904),  73  L.  J.  Oh.  545. 

(z)  As  to  whether  the  drain  is  vested  in  or  repairable  by  the  occupier  or 
the  local  authoritj',  see  Waod  Green  UrJiaii  D.  Council  v.  Jnseplu  1907,  1  K.  B. 
182;  76  L.  J.  K.  B.  173;   Penisel  v.  Twicer,  1907.  2  Oh.  191  ;  7(5  L.  J.  Oh.  621. 

(a)  Unless  the  lease  is  for  a  special  purpose  for  which  free  access  of  air  is 
necessary,  or  the  air  coines  thiough  special  apertiu'es,  the  lessee  has  no 
right  to  access  of  air  without  a  specific  grant,  see  Aldin  v.  Latimer,  1894, 
2  Ch.  437;  63  L.  J.  Ch.  601;  (Jhastey  v.  Acldand,  1895,  2  Ch.  396;  1897, 
A.  C.  155  ;  64  L.  J.  H  B.  523;  66  ih.  518 ;  Bettn,  Ltd.  v.  Pichfords,  1906,  2  Ch.  87 ; 
75  1j.  J.  C;h.  483.  As  a  rule,  it  is  necessary  to  reserve  a  right  to  the  lessor  to 
build  oil  adjoining  land.  No  such  reservation  is  implied,  see  Cable  v. 
Ililiaid,  1908,  1  Ch.  259  ;  77  L.  J.  Ch.  78. 

(A)  See  Haynes  v.  Kimj,  1893,  3  Ch.  439  ;  63  L.  J.  Ch.  21  ;  Wliitey.  Harrow 
(1902),  86  L.  T.4  ;  Davis  v.  Town  Prnperiies,  iU.  Coijm.,  1903,  1  Ch.  797; 
72  L.   J.    Ch.  389  ;   Betts,  Ltd.  v.  Pick-fords,  sup. 
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Section  III. 

ADDITIONAL   RENTS. 

And   also   yielding   and  paying   the  further   yearly  rent  of  No.  19. 

£ in  resjiect  of  the  use  by  the  Tenant  in  common  with  Farther  rent 

other  persons  entitled  to  the  like  rif^ht  of  the  ornamental  "round  for  use  of 

1           •     1      p                         •           ^                                          1               •  T               1  ornamental 

hereinbefore  mentioned,  such  rent  to   be  paid  on  the  quarter  ground. 
days  aforesaid. 

And  also  yielding  and  paying   by  way   of   further   rent   an  No.  20. 

annual  sum  equal  to  interest  at  the  rate  of  £ —  per  cent,  per  Further  rent 

annum  on  all  such  money  (if  any)  as  the  Lessor  shall,  at  the  ?^^'^^  *° 

•^                   "^  •^               _                                    _  niterest  on 

request  in  writing  of  the  Tenant,  expend  in  permanent  improve-  money  ex- 

ments  on  the  premises,  the  further  rent  to  commence  from  the  rfe'ssor  in  im- 

day  on  which  each  sum  shall  be  expended,  and  to  be  thenceforth  P^'o^ements. 
payable  on  the  quarter  days  aforesaid  during  the  remainder  of 
the  said  term. 


Section  IV. 
COVENANTS  (c). 

That  the  Tenant  will  pay  and  discharge  (in  addition  to  the 
rent)  all  rates,  taxes,  and  assessments,  other  than  [land  tax] 
tithe  rent-charge  and  landlord's  property  tax,  which  now  are 
or  during  the  said  term  shall  become  payable  in  respect  of 
the  premises  hereby  demised  by  authority  of  Parliament  or 
otherwise,  but  not  expenses  which  the  Lessor  may  become  liable 
to  pay  for  paving,  sewering,  sanitary  or  other  works  done  by  or 
under  the  order  of  the  local  authority  under  any  statutory  provision 
for  that  purpose,  and  which  expenses  would,  in  the  absence  of  any 
agreement  to  the  contrary,  be  payable,  as  between  the  owner  and 
the  occupier,  by  the  owner. 

That  the  Tenant  will  at  his  own  cost  execute  all  such  sanitary 
and  other  works  (if  any)  as  the  local  authority  may  from  time  to 
time  lawfully  require  to  be  executed,  whether  by  the  owner  or 

(c)  The  usual  covenants  will  be  found  in  the  Precedents. 

('/)  It  is  conceived  that  the  liability  to  pay  increment  value  duty  payable 
annually  in  respect  of  minerals  under  s.  22  (2)  of  the  Fin.  (1909-10)  Act, 
1910,  cannot  be  imposed  upon  a  mining  lessee.  Sub-s.  5  provides  that  this 
duty  shall  be  recoverable  in  the  same  manner  as  mineral  rights  dutj',  and 
under  s.  20  (4)  mineral  rights  duty  is  payable  by  the  lessor  notwithstanding 
any  contract  to  the  contrary. 


No.  21. 

Tenant  to 
pay  all  rates, 
&c.,  but  not 
expenses  of 
works  done 
by  local 
authority  and 
payable  by 
Owner  (d). 


No.  22. 

To  execute 
sanitary  works 
if  required 
by  local 
authority. 

Increment 
value  dutj' 
payable 
annually  on 
minerals. 
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LEASES    (forms), 


No.  23. 

Not  to  inter- 
fere with  air 
or  light  to 
adjoining 
premises. 

No.  24. 

To  permit 
notice  board 
to  be  affixed 
before  end  of 
term . 


No.  25. 

Covenant  by 
Lessor  to  build 
stables,  &c. 


and  by  Lessee 
to  pay  interest 
on  outlay. 


No.  26. 

Covenant  by 
surety  for 
payment  of 
rent  and 
observance  of 
Lessee's  cove- 
nants. 


occupier,  upon  or  in  respect  of  the  premises  in  order  to  abate  a 
nuisance,  or  for  any  other  purpose  under  any  statutory  provision 
in  that  behalf. 

That  the  Tenant  will  not  at  any  time  erect  or  put  up  any 

building  or  fence  on  the  demised  premises  which  will  interfere 

with  the  free  access  of  light  and  air  to  the  windows  of  the 
adjoining  premises. 

That  the  Tenant  will  permit  the  Lessor  or  his  agent  at  any 
time  within  three  calendar  months  before  the  expiration  or 
sooner  determination  of  the  said  term,  to  enter  into  and  upon 
the  premises  for  the  purpose  of  affixing  upon  a  suitable  part 
thereof  a  notice  board  for  letting  or  selling  the  same,  and  will 
not  remove  or  interfere  with  such  notice  board,  and  will  permit 
all  persons  by  order  of  the  Lessor  or  his  agent  to  view  the 
premises  at  all  reasonable  times  of  the  day. 

The  Lessor  hereby  covenants  with  the  Tenant  that  the  Lessor 

will  forthwith  proceed  to  build,  and  will  before  the ■  day 

of  next  complete,  a stalled  stable,  coach-house  and 

harness-room  (or  a  conserratorij  or  grccnlionse ,  motor-house,  or  as 
the  case  maij  he),  in  the  situation  and  according  to  the  plans 
which  have  been  agreed  to  by  the  Lessor  and  Tenant  and  signed 
by  them,  with  all  proper  fixtures  and  fittings  thereto :  And  the 
Tenant  hereby  covenants  with  the  Lessor  that  the  Tenant  will, 
as  from  the  completion  of  the  said  stables  and  other  buildings 
{conservatory  or  greenhouse,  dec.)  and  during  the  remainder  of  the 
said  term,  pay  to  the  Lessor  an  additional  rent  equal  to  interest 
at  the  rate  of  £4  per  cent,  per  annum  on  the  amount  which  shall 
be  expended  by  the  Lessor  in  the  erection  of  the  said  stables  and 
buildings  (conserratorij  or  greenhouse,  d'c.)  pursuant  to  the  fore- 
going covenant,  such  additional  rent  to  be  paid  on  the  quarter 
days  aforesaid  and  to  be  recoverable  in  like  manner  as  the  rent 
hereinbefore  reserved. 

And  inasmuch  as  upon  the  treaty  for  this  Lease  it  was  agreed 
that  the  said  E.  F.  (surety)  should  enter  into  the  covenant [s] 
hereinafter  contained :  Now  the  said  E.  F.  hereby  covenants 
with  the  Lessor  that  the  Tenant  shall  and  will  at  all  times 
during  the  continuance  of  this  Lease  pay  the  rent  hereby  reserved, 
and  observe  and  perform  the  covenants  herein  contained  and  on 
the  part  of  the  Tenant  to  be  observed  and  performed  ;  and  that 
if  the  Tenant  shall  make  default  in  payment  of  the  said  rent 
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or  any  part  thereof  at  the  time  hereby  fixed  for  payment 
thereof,  or  in  observing  and  performing  the  said  covenants  or 
any  of  them,  then  and  in  every  such  case  the  said  E.  F.,  or  his 
executors  or  administrators,  will  pay  the  rent  or  observe  and 
perform  any  covenant  in  respect  whereof  the  Tenant  shall  be  in 
default  as  aforesaid : 

Provided  always,  that  notwithstanding  the  forbearance  by  the 
Lessor  to  enforce  against  the  Tenant  the  payment  of  the  said 
rent  or  the  observance  or  performance  of  the  Tenant's  covenants, 
or  the  giving  of  any  time  by  the  Lessor  to  the  Tenant  in 
relation  thereto,  the  said  E.  F.  or  his  estate  or  effects  shall 
not  thereby  be  discharged  from  liability  under  the  foregoing 
covenant  ((').     (Add  next  Form  if  desired.) 

The  said  E.  F.  hereby  further  covenants  with  the  Lessor  that      No.  27. 
if  the  Tenant  shall  become  bankrupt,  and  his  trustee  in  bank-  Farther  cove- 
ruptcy  shall  disclaim  this  Lease,  and  if  the  Lessor  shall  within  nant  by  surety 

....        in  case  of 

three    calendar    months   after    such    disclaimer,   b}'   notice    in  disclaimer  by 
writing,  require  the  said  E.  F.,  or  his  executors  or  administrators,  triisteeha 
to  accept  a  lease  of  the  premises  for  a  term  commensurate  wdth  ^^^"^'^"j'lg^ *° 
the  residue  which,  if  there  had  been  no  disclaimer,  would  have  Lease  on 

T     1  1   .       -r  ,     terms  of  old 

remained  of  the  term  granted  by  this  Lease  at  the  same  rent  one(/). 
and  under  the  like  covenants  and  conditions  as  are  reserved  by 
and  contained  in  this  Lease,  (the  said  new  Lease  and  the  rights 
and  liabilities  thereunder  to  take  effect  as  from  the  date  of  the 
said  disclaimer),  then  and  in  such  case  the  said  E.  F.,  his 
executors  or  administrators,  shall  accept  such  Lease  accordingly 
and  execute  a  counterpart  thereof. 

(e)  If  it  is  intended  to  limit  the  amount  of  the  guarantee,  add : — 
Peovided  also,  that  the  total  amount  recoverable  from  the  said 
E.  F.,   or  his  estate  and  effects,  under  the  foregoing  covenant 
shall  not  exceed  the  principal  sum  of  £ {or  a  yearly  sum  of 

£ — )• 

(,/')  The  previous  covenant  will  have  come  to  an  end  bj-  the  disclaimer    Effect  of 
of  the  lessee's  trustee  in  bankrujatcy :  Staceij  v.  liiU,   1901,   1  Q.  B.  060;    disclaimer  by 
70  L.  J.  K.  B.  4;35.     The  further  covenant  will  virtually  continue  the  sui-ety's    baiikruptcv  of 
liability,  unless  the  lessor  prefers  to  resume  possession  himself  or  to  relet    a  lessee. 
the  property  to  another  person. 

A  simpler  mode  of  giving  effect  to  the  intention  of  the  parties  would 
be  for  the  lessor  to  grant  the  lease  in  the  first  instance  to  the  intended 
surety,  and  for  the  latter  to  assign  it  to  the  intended  lessee.  By  this  means 
the  surety,  as  the  original  lessee,  would  remain  liable  notwithstanding  the 
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LEASES    (forms). 


No.  28. 

Power  to 
Lessee  on 
giving  notice 
to  Lessor  to 
purchase 
reversion  in 
fee  simple, 
or  superior 
leasehold 
interest. 


Time  for 
completion. 


In  clause 
giving  to 
lessee  right 
of  purchase, 
payment  of 
money  on  the 
day  sometimes 
made  a  condi- 
tion precedent. 


An  unlimited 
oj)tion  to 
jjurchase  the 
reversion  is 
void. 


Option  under 
S.  L.  Acts. 


Trustees. 


Peovided  always  Oj),  that  if  the  Tenant  shall  be  desirous  of 
purchasing  the  reversion  in  fee  simple  in  the  premises  hereby 
demised  \_or  the  unexpired  residue  of  the  term  of  years  granted 
in  the  premises  by  the  said  Indenture  dated,  &c.  (superior  Lease), 
subject  to  the  rent  and  lessee's  covenants  reserved  by  and  con- 
tained in  the  said  Indenture],  at  the  price  of  £ ,  and  shall 

at  any  time  before  the  — —  day  of ,  19 —  (Ji),  give  to  the  Lessor 

a  notice  in  writing  to  that  effect,  then  and  in  such  case  the 
person  giving  such  notice  shall  be  the  purchaser  of  the  said 
reversion  [o)'  of  the  unexpired  residue  of  the  said  term  subject 

as  aforesaid]  at  the  price  of  £ ,  as  from  the  date  of  such 

notice  subject  to  the  following  conditions  (namely)  (i) : — 

(1)  The  purchase-money  shall  be  paid  and  the  i)urchase  shall 
be  completed  on  such  one  of  the  quarter  days  hereby  fixed 
for  payment  of  rent  as  shall  happen  next  after  the  expiration 

disclaimer  (FJill  v.  E.  &  W.  I.  Dock  (Jo.  (1884),  9  A.  C.  448),  aud  would  be 
entitled  to  apply  for  an  order  vesting  in  him  the  bankrupt's  interest. 

((/)  According-  to  the  Form  here  given,  the  giving  of  the  notice  by  the 
lessee  to  the  lessor  will  constitute  the  relation  of  vendor  and  purchaser 
between  them,  so  as  to  entitle  each  party  to  specific  performance  of  the 
contract  for  sale.  Sometimes  the  clause  is  so  worded  as  to  make  the  pay- 
ment of  the  money  a  condition  j^recedent  to  the  right  of  purchase.  Thus, 
in  Lord  Rauehujh  v.  Mdton  (1865),  2  Dr.  &  Sm.  278  ;  34  L.  J.  Ch.  227,  the 
.  lease  provided  that  if  the  lessee  should  desire  to  purchase  the  fee  simple, 
and  should  give  three  months'  notice  of  such  desire,  and  at  the  expiration 
of  such  notice  should  pay  the  purchase-money,  then  the  lessor  would  convey 
the  property  to  the  lessee,  and  it  was  held  that  the  money  must  be  paid  on 
the  precise  day  on  which  the  notice  expired,  and  that  until  the  condition 
was  thus  performed  the  relation  of  vendor  and  ijurchaser  did  not  arise  on 
either  side;  see  also  Weston  v.  Collins  (1865),  34  L.  J.  Ch.  353. 

(h)  An  unlimited  option  to  purchase  the  reversion  on  a  lease  is  void  for 
remoteness  :  Woodall  v.  Clijton,  1905,  2  Ch.  257  ;  74  L.  J.  Ch.  555  ;  Worthing 
Corpn.  V.  Heather,  1906,  2  Ch.  532  ;  75  L.  J.  Ch.  761.  The  same  rule 
applies  in  the  case  of  an  unlimited  power  of  repurchase  reserved  to  a  vendor 
on  a  sale  :  L.  <fc  8.  W.  By.  v.  Oomni  (1882),  20  Ch.  D.  562  ;  51  L.  J.  Ch. 
530;  and  see  »S'.  E.  By.  v.  Associated  Bortland  Cement  Manufrs.,  1910, 
1  Ch.  12  ;  79  L.  J.  Ch.  150. 

S.  2  of  the  S.  L.  Act,  1889,  authorises  a  ten  years'  option  to  purchase  in 
a  building  lease  or  agreement  granted  by  a  tenant  for  life,  and  provides  for 
the  manner  in  which  the  purchase-money  is  to  be  fixed. 

Trustees  cannot  grant  an  option  to  purchase  unless  expressly  authorised : 
Dart,  7th  ed.,  89. 

As  to  a  contract  giving  the  "  first  refusal  "  of  a  propertj^  see  Manchester 
S.  C.  Co.  V.  Manchester  R.  Co.,  1901,  2  Ch.  37  ;  70  L.  J.  Ch.  468. 

[i)  It  will  often  be  convenient  to  place  the  conditions  of  sale  in  a  schedule 
to  the  lease  ;  and  see  special  and  general  conditions  of  sale  in  Yol.  I. 
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of  three  calendar  months  from  the  date  of  such  notice,  and  if 
the  said  purchase  shall  not  be  completed  on  that  day,  the  Purchaser 
shall  pay  to  the  Vendor  interest  on  the  said  purchase-money  at 
the  rate  of  £4  per  cent,  per  annum,  from  that  day  up  to  the 
actual  completion  of  the  purchase  ; 

(2)  The  Purchaser  shall  pay  all  arrears  of  rent  up  to  the 
day  fixed  for  the  completion  of  the  purchase,  including  the 
quarter's  rent  due  on  that  day  ; 

(3)  Upon  payment  of  the  purchase-money  and  all  arrears  of 
rent  at  the  time  aforesaid,  the  Vendor  and  all  other  necessary 
parties  (if  any)  shall  execute  a  proper  Conveyance  [or  assignment] 
of  the  premises  to  the  Purchaser,  such  Conveyance  [or  assign- 
ment] to  be  prepared  by  and  at  the  expense  of  the  Purchaser ; 

(4)  The  Vendor  shall,  within  one  calendar  month  from  the 
date  of  such  notice  as  aforesaid,  deliver  to  the  Purchaser  or 
his  solicitor  an  abstract  of  the  A^endor's  title  to  the  premises, 
such  title  to  commence  with  an  Indenture  dated  &c. ; 

(5)  Within  fourteen  days  after  the  delivery  of  the  abstract 
the  Purchaser  shall  state  in  writing,  and  send  to  the  Vendor's 
solicitors,  all  objections  and  requisitions  (if  any)  in  respect  of  the 
title,  and  all  objections  and  requisitions  not  sent  wuthin  that 
time  shall  be  deemed  to  be  waived,  and  if  any  objection  or 
requisition  shall  be  made  and  insisted  on  which  the  A^'endor  shall 
be  unable  or  unwilling  to  remove  or  comply  with,  the  Vendor 
may,  by  giving  at  least  seven  days  notice  in  writing,  rescind  the 
sale  without  payment  of  any  compensation  or  costs  whatsoever  {k), 
and  thereupon  the  said  option  shall  determine. 

{k)  If  the  ojition  to  purchase  is  exercised  by  the  lessee  after  the  lessor's 
death,  the  purchase-money  will  go  to  his  (the  lessor's)  personal  repre- 
sentative as  part  of  his  personal  estate,  and  not  to  the  heir  or  devisee  of  the 
real  estate  :  Laives  v.  Bennett  (1785),  1  Cox,  167  ;  Townleij  v.  Bedwell  (1808), 
14  Ves.  591  ;  WeedtJixj  v.  Weeding  (1861),  IJ.  &  H.  424  ;  30  L.  J.  Ch.  680  ; 
Be  Isaacs,  1894,  3  Ch.  506  ;  63  L.  J.  Ch.  815.  But  the  general  rule  may  be 
displaced  by  evidence  of  a  contrary  intention.  Thus,  if  the  lessor  by  a  Will 
or  codicil  made  after  the  lease  or  on  the  same  day  specifically  devises  the 
property,  this  would  sufficiently  show  an  intention  to  give  to  the  devisee  all 
the  interest,  whatever  it  might  be,  that  the  testator  had  in  it :  Emuss  v. 
Smith  (1848),  2  Dr.  &  Sm.  722;  Be  Pijle,  1895,  1  Ch.  724;  64  L.  J.  Ch.  477. 

The  option  to  purchase  is  incident  to  the  leasehold  interest,  and  passes 
with  it,  so  that  if  the  lessee  dies  intestate  it  is  exercisable  by  the  adminis- 
trator with  the  consent  of  the  next  of  kin,  and  not  by  the  heir  :  Be  Adams 
and  the  Kensington  Vestry  (1884),  27  Ch.  D.  394 ;  54  L.  J.  Ch.  87. 

P. — VOL.  II.  6 


Arrears  of 
rent  to  be 
paid  up  to 
completion. 

Conveyance. 


Title,  when 
to  commence. 


Requisitions  to 
be  sent  within 
specified  time. 


Whether 
purchase- 
money  to  be 
paid  by  Lessee 
electing  to 
purchase  goes 
to  personal 
representative 
or  heir 
of  lessor. 


Option  to 
purchase 
devolves  with 
leasehold 
interest, 


82 


LEASES    (forms). 


Notice. 


Reversion  [and 
increment 
value]  duty. 


Provided  also,  that  the  provisions  of  section  sixty-seven  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  shall  apply 
to  all  notices  to  be  served  hereunder  {kk). 

Provided  further,  that  the  Tenant  shall  in  any  such  convey- 
ance [assignment]  covenant  to  repay  any  reversion  [or  incre- 
ment value]  duty  which  may  become  payable  on  the  completion 
of  the  purchase,  and  to  keep  the  Lessor  indemnified  from  all 
costs,  claims  and  demands  in  respect  of  the  same. 


but  not  to 
equitable 
assign. 


Position  of 
parties  after 
notice. 


The  option  does  not  pass  to  an  equitable  assign  who  has  omitted  to  perfect 
his  title  by  a  legal  assignment :  Friary  Holroyd,  &c.  v.  Singleton,  1899, 
2  Ch.  261  ;  OS  L.  J.  Ch.  622,  where,  however,  the  objection  on  that  account 
was  waived  by  the  correspondence  ;  see  also  Gentle  v.  Faidl-ner,  1900,  2  Q.  B. 
267  ;  69  L.  J.  Q.  B.  777. 

As  to  the  rights  and  position  of  the  parties  after  a  valid  notice  to  purchase 
has  been  given  and  before  the  purchase  is  completed,  see  Raffety  v.  Schqfield, 
1897,  1  Ch.  937 ;  66  L.  J.  Ch.  448. 

{kk)  The  conditions  of  sale  in  the  text  are  very  short.  In  important  or 
comj^licated  cases  the  General  Conditions  in  Vol.  I.  should  be  adopted  and 
placed  in  a  schedule  to  the  lease. 


Part    II. 

PRECEDENTS    OF    LEASES    AND    AGEEEMENTS    FOR 

LEASES. 

Section  I. 
TENANCY    AGREEMENTS. 

No.  I. 

LEASE  of  a  House  from  Year   to  Year  for  or  a  term  of 
Three  Years. 

AN  AGREEMENT,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  &c.  (hereinafter  called  the  Landlord,  which  expression, 
where  the  context  so  admits,  includes  his  heirs  and  assigns),  of 
the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Tenant, 
which  expression,  where  the  context  so  admits,  includes  his 
executors,  administrators  and  assigns),  of  the  other  part  : 

WHEREBY  it  is  agreed  as  follows  :— 

1.  The  Landlord  agrees  to  let,  and  the  Tenant  agrees  to  take,  Agreement  to 
All  that  messuage,  &c.  (.svc  Forms  in  Sect,  II.,  Purchase  Deeds,  house"^  ^''^'' 

Vol.  L,  for  pareeJs).  from  year 

-^  ^  _  to  year. 

The  tenancy  to  be  from  year  to  year,  commencing  on  the 

day  of  ,  19 — ,  \or  the  tenancy  to  be  for  a  term  of  three 

years]  at  the  yearly  rent  of  £ ,  payable  by  equal  quarterly  Rent. 

payments  on,  &c.  {days  ef  payment),  the  last  quarterly  payment 

to  be  made  in  advance  on  the day  of preceding  the  end 

of  the  tenancy,  together  with  the  quarter's  rent  due  on  that  day. 

2.  The    Tenant   agrees   to  pay  all  rates,  taxes,  and   assess-  Tenant  to  pay 
ments  (/)  payable  by  the  Tenant   or  occupier  in  respect  of  the  taS'""^ 
premises  during  the  tenancy, 

And  also  to  keep  all  the  glass  in  the  windows,  and  all  shutters.   To  keep  glass 
locks,  fastenings,  bells,  and  other  niternal  fixtures  in,  upon,  and  windows,  ^tc 
belonging  to  the  premises  in  good  and  sufficient  repair  during 
the   tenancy,  and   the   same  in  good    and    sufficient    repair  to 

[l]  See  Dissertation,  p.  12,  sup. 

6—2 
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LEASES    (PEECEDENTS). 


[Not  to  assign 
or  underlet 
without 

consent.] 
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re-entry. 
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agrees  for 
quiet  enjoy- 
ment by 
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Lisurance, 


Proviso  that 
Tenant  on 
giving  noli<;e 
shall  be 
entitled  to  a 
lease  of  (he 
premises  for 
a  term. 


deliver  up  at  the   end  thereof  (reasonable  wear  and  tear  and 
damage  by  fire  excepted)  : 

[And  the  Tenant  also  agrees  not  to  assign  or  underlet  the 
premises,  or  any  i^art  thereof,  without  the  consent  in  writing  of 
the  Landlord.] 

3.  If  any  rent  shall  be  in  arrear  for  twenty-eight  days,  or 
there  shall  be  any  breach  by  the  Tenant  of  the  conditions  herein 
contained,  the  Landlord  may  re-enter  on  the  premises  without 
giving  any  notice  to  quit  and  expel  the  Tenant  therefrom. 

4.  The  Landlord  agrees  that  the  Tenant,  paying  the  said  rent 
and  observing  the  conditions  herein  contained,  shall  quietly  hold 
and  enjoy  the  premises  without  any  lawful  interruption  by  the 
Landlord  or  any  person  claiming  under  him. 

6.  The  Landlord  to  insure  against  tire,  and  apply  any  insur- 
ance money  in  rebuilding  or  reinstating  the  damaged  premises. 

As  WITNESS  the  hands  of  the  parties  hereto  the  day  and  year 
first  above  written. 

No.  IL 

AGREEMENT  for  a  Three  Years'   Tenancy,  with  option 
to  the  Tenant  to  have  a  Lease  for  a  lonr/er  Term. 

AN  AGREEMENT,  &c.  {same  as  Precedent  I.  to  the  end,   and 
then  add  the  following)  : 

Provided  always,  that  if  at  any  time  during  the  tenancy 
hereby  created  the  Tenant  shall  be  desirous  of  having  a  Lease 
of  the  premises  for  a  term  of  twenty-one  years  [eleven 
years  (//)],  determinable  by  him  at  the  end  of  the  first  seven  [or 
fourteen]  years,  and  shall  give  to  the  Landlord  a  notice  in  writing 
to  that  effect,  then  and  in  such  case  the  Landlord  will  grant  to 
the  Tenant  a  Lease  of  the  premises  accordingly  for  such  term  as 
aforesaid,  the  Lease  to  commence  from  the  quarter  day  next 
following  the  date  of  such  notice,  at  the  yearly  rent  of  £—, 
and  subject  to  the  covenants  and  provisions  contained  in  the  form 
of  Lease  contained  in  the  Schedule  hereto  [o?-  which  has  been  pro- 
duced to  the  Tenant  and  signed  by  him,  being  the  form  usually 
adopted  on  the Estate,  of  which  the  premises  are  part]. 

In  witness,  &c. 

[II)  To  avoid  increment  value  and  reversion  duty  terms  for  fourteen  years 
only  may  sometimes  be  granted,  see  Dissertation  on  Duties  on  Land  Values 
in  Vol.  I.  The  "  term  of  a  lease  "  includes  the  period  for  which  it  may  be 
extended  :  Fin.  (1909-10)  Act,  1910,  s.  41. 
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No.    III. 

AGREEMENT  for    a    Weekly    Tenancy    of  a  House    or 
Part  of  a  House. 

AN  AGREEMENT,  &c.  {mmr  as  Precrdeut  I.)  : 

Whereby  the  Landlord  agrees  to  let,  and  the  Tenant  agrees  Parcels  and 

to  take,  the  house  No.  —  in Street,  in  the  Parish  of ,  '^^^^^^ 

in  the  County  of [_or  the  following  rooms  in  the  house.  Sec 

(describiiui  tJienty],    On  a  weekly  tenancy  at   the  weekly  rent  of 

shillings,  the  tenanc}^  to  commence  on  Monday,  the  

day  of ,  19 — ,  and  to  be   determinable  by  either  party  on 

any  Monday  by  a  week's  previous  notice,  subject  to  the  following 
conditions  (namel}')  : — 

1.  The  rent  to  be  paid  every  Monday.  Eent. 

[2.  At  the  end  of  every  quarter  one-twentieth  part  of  the  rent    [Return  of 
paid  during   the   preceding  quarter    shall   be  returned    to   the  punctuaT"^  °" 
Tenant  if  the  Tenant  has  not  during  that  quarter  failed  once  to  P^y^^^nt.] 
pay  the  rent  on  the  day  on  which  it  became  due  (^»).] 

3.  The  Tenant  to  keep  the  premises  clean   and  in  good  con-  Tenant  to 
dition  (damage  by  reasonable  wear  and  tear  and  fire  excepted),  deln^'^'^'^''^^^ 
and  to  replace  immediately  all  cracked  and  broken  glass. 

4.  The  Tenant  not  to  underlet  any  j^art  of  the  premises,  nor  not  to  under- 
to  take  any  lodger  without  the  written  consent  of  the  landlord.       iod°ers*  ^ 

5.  The  Tenant  not  to  do  or  permit  to  be  done  on   the  said  nor  annoy 
premises  any  act  or  thing  which  may  cause  discomfort  or  annoy-  "'^'°'  °"^^" 
ance  to  the  neighbours. 

6.  The  Landlord   to  be  at  liberty  at    any  time  or  times   by  Right  of 


Landlord  to 
enter. 


axes 
nisurance. 


himself  or  his  agents  or  workmen  to  enter  and  insi^ect  the 
state  of  repair  and  condition  of  the  said  jiremises,  and  to  execute 
any  repairs  therein. 

7.  The  Landlord  to  pay  all  rates  and  taxes  (nun),  and  to  insure  Rates,  taj 
against  fire.  '^"'^ 

As  WITNESS,   &c. 

(w)  A  return  of  part  of  the  rent  on  regular  paj'uient  will  be  much 
appreciated  by  a  good  tenant. 

{mm)  See  Atkins  v.  Hutfo.,  (1910),  S  L.  G.  R.  513,  where  it  was  held  that 
the  covenant  to  pay  rates,  &c.,  constituted  an  indemnity  to  the  lessee. 
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let  and  take 
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Rent. 


Tenant  to 
keep  furniture 
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Not  to  assign 
or  underlet 
without 
consent. 

Condition  for 
re-entry. 

Landlord  to 
do  repairs, 
pay  rates,  and 
insure. 


Infectious 
diseases. 


No.  IV. 

LEASE  of  a  Furnished  House  (^/)  with  Garden  for  a  short 
period,  Tenant  to  take  care  of  furniture  and  keep  garden 
in  good  order,  Landlord  to  keep  house  in  repair. 

AN  AGREEMENT,  &c.  {as  in  Precedent  I.)  :— 

1.  The  Landlord  agrees  to  let,  and  the  Tenant  agrees  to  take, 

All  that  messuage  called  ■ ,  situated  at  - — -,  with  the  garden, 

grounds,  and  other  appurtenances  thereto  helonging,  and  also 
the  furniture  and  effects  therein,  as  mentioned  in  an  inventory 

signed  by  both  parties,  from  the day  of ,  until  the 

day  of next,  at  the  rent  of  £ for  every  calendar  month 

—  day  of  each  month, 
day  of  — —  next. 


of  the  said  tenancy,  to  be  paid  on  the 
the  first  payment  to  be  made  on  the  — 

2.  The  Tenant  agrees — 

(1)  To  keep  the  said  furniture  and  effects  clean  and  in  good 
condition  and  repair,  and  at  the  end  of  the  tenancy  to  leave  the 
said  messuage,  together  with  the  said  furniture  and  effects,  clean 
and  in  as  good  state,  condition,  and  repair  as  they  are  now  in,  and 
to  make  compensation  for  any  damage  done,  or  for  any  articles 
missing  (reasonable  wear  and  tear  and  damage  by  fire  excepted)  ; 

(2)  Not  to  assign  or  underlet  the  premises  or  any  part  thereof, 
nor  remove  the  said  furniture  and  effects  or  any  of  them  from 
the  premises,  without  the  consent  of  the  Landlord  (o). 

3.  If  any  rent,  &c.  {condition  for  re-entry,  as  in  clanse  3  of 
Precedent  I.  of  this  Section). 

4.  The  Landlord  agrees — 

(1)  To  execute  all  outside  and  inside  repairs  of  the  said 
messuage  which  may  be  found  necessary  in  the  course  of  reason- 
able wear  and  tear,  and  to  pay  [the  ground  rent,  and]  all  rates 
and  taxes  of  every  description,  and  to  indemnify  the  Tenant 
therefrom,  and  to  keep  the  premises  insured  against  fire  ; 

(n)  See  Dissertation,  p.  17,  sup.,  as  to  tlie  implied  condition  that  the  house 
is  fit  for  habitation. 

(o)  If  desired  the  following  covenant  may  be  added  : — 

To  forthwith  give  notice  to  the  Landlord  of  any  infectious 
disease  which  may  occur  on  the  premises  during  the  subsistence 
of  the  tenancy,  and  in  the  event  of  such  disease  occurring  to 
disinfect  the  premises  at  the  cost  of  the  Tenant  and  to  the 
satisfaction  of  the  Landlord. 
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(2)  To  keep  the  garden  and  grounds  belonging  to  the   said  To  keep 
lessuage  m  good ---"  ■"         ^ - 

(3)  That  the  T( 

As  WITNESS,  SiC. 


.      "         "    » ""    ""^^    8^^'^"iUf=     UBioiJgnig    10    me    said  To  keep 

messuage  m  good  order  and  condition  during  the  tenancy  •  ^'^''^"^  ■" 

(3)  T„„  the  Tenant,  *c.  (.s  in  clause  4  of  Precedent  I'o,  m>  Z:^,. 

Section).  meut. 


No.  V. 

LEASE    of   Unfurnished    Apartments    on    a   Quarterly 
Tenancy. 

AN  AGREEMENT,  &c.  ias  in  Precedent  I.) :_  ,^,_, ,, 

1.  The  Landlord  agrees  to  let,  and  the  Tenant  agrees  to  take    '''  """ 

the  following  rooms,  joart  of  a  dwelling-house  No.  in  '- 

Street,  in  the  town  of ^namely),  the  whole  of  the  first  and 

second  floors,  together  with  the  use,  in  common  with  the  other 
occupants  of  the  house,  of  the  staircase  and  the  water-closet  on 
the  ground  floor,  The  tenancy  to  be  from    quarter  to  quarter,  h.on.,ua.te. 
commencing  on  the  25th  day  of  this  present  month  of  March  (p)    *°  '^''^'^^'•■ 
and  determinable  on  any  quarter  day  by  either  party  aivincr  to 

the  other  a  quarter's  notice  to  quit,  At  the  rent  of  M for  every  Rent 

quarter,  to  be  paid  on  every  quarter  day  during  the  tenancy. 

2  The  Tenant  agrees  to  deliver  up  the  premises  at  the  end  of  Tenant  togive 
tne  tenancy  in  as  good  repair  and  condition  as  the  same  are  now  a^iooTcon  '"' 
ni  (reasonable  wear  and  tear  and  damage  by  fire  excepted)  '^'^'o"  *«  ^'^'"e 

3.  The  Landlord  agrees  to  pay  all  rates  and  taxes  which  may  LrnZ^to 
become  payable  m  respect  of  the  premises  during  the  tenancy,  P^y'-'^t^s, 
and  to  keep  the  premises  insured  against  fire.  '    '*'" 

4.  The  provisions  of  section  sixty-seven  of  the  Conveyancing  Notices 
and  Law  of  Property  Act,  1881,  shall  apply  to  all  notices  required 

to  be  served  hereunder. 
As  witness,  &c. 

No.  VI. 
LEASE  of  Furnished  Apartments /or  Six  Months. 
AN  AGREEMENT,  &c.  (as  in  Precedent  I.):~ 

WHEREBY  the  Landlord  agrees  to  let,  and  the  Tenant  agrees  Agreement  to 
to  take.  All  those  three  rooms  on  the  first  floor  of  the  messuage  l^tmfand'^ 


(p)  It  is  assumed  that  the  tenancy  couimences  at  Lady  Day. 


furniture 
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Rent  to  be 
paid  monthly. 


Tenant  to  give 
up  rooms,  &e., 
in  as  good 
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same  are 
now  in. 

Condition  of 
re-entry. 


Landlord  to 
pay  rates. 


known  as  ,  situated,  dr.,  and  all  the  furniture,  articles,  and 

things  in  or  about  the  same  specified  in  an  inventory  signed  in 
for-six months,   duplicate  by  the  parties  hereto,   for  the  term  of  six  calendar 

months  from  the  day  of  ,  at  the  rent  of  £ for 

every  calendar  month,  such  rent  to  be  paid  on  the  first  day  of 
every  calendar  month,  the  first  payment  to  be  made  on  the  first 
day  of next : 

And  the  Tenant  agrees  at  the  expiration  of  the  tenancy  to 
deliver  up  the  said  rooms,  furniture,  articles,  and  things  in  as 
good  a  condition  as  the  same  are  now  in,  reasonable  wear  and 
tear  and  damage  by  fire  excepted  : 

And  it  is  agreed  that  if  any  monthly  payment  of  rent  shall 
be  in  arrear  for  more  than  fourteen  days  the  Landlord  may 
re-enter  on  the  premises  and  determine  this  Agreement : 

And  the  Landlord  agrees  to  pay  all  rates  and  taxes  which  may 
become  payable  in  respect  of  the  premises  during  the  tenancy. 

As  witness,  &c. 

Section  IL 
LEASES  (HOUSES). 

No.  I. 

LEASE  of  a  Dwelling-house  for  Twenty-one   [Fourteen] 
Yeaes,  determinahle  on  Notice  at  the  end  of  Seven  [or 
Fourteen]  Years.    Usual  Covenants  Inj  Lessee,  includ- 
ing covenants  not  to  Assign  or  Underlet  without  consent  of 
Lessor,  or  use  the  House  except  as  a  Dwelling-house  (q). 

Parties  THIS  INDENTUEE,  made  the   day   of   ,    Between 

A.  B.,  of,  &c.  (hereinafter  called  the  Lessor,  which  expression, 
where  the  context  so  admits,  includes  his  heirs  and  assigns),  of 
the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Tenant, 

(q)  For  variations  of  this  Precedent  to  meet  the  cases  where  the  lessor  is, 
e.g.,  a  tenant  for  life,  or  where  other  covenants  and  conditions  are  required, 
see  Forms,  Part  I.,  siqj. 

If  the  lease  is  made  by  a  mortgagee  under  s.  18  of  the  Conv.  Act,  1881, 
the  mortgage  need  not  be  disclosed. 

To  avoid  reversion  and  increment  value  dutj'  it  may  be  desirable  as  a  rule 
to  grant  leases  for  fourteen  instead  of  twenty-one  years,  see  Dissertation  on 
Duties  on  Land  Values  in  Vol.  I.  The  expressions  "  Lessor  "  and  "  Lessee  " 
are  not  used  together  in  the  same  deed,  as  they  are  a  freqiient  cause  of 
clerical  errors. 
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which  expression,  where  the  context  so  admits,  inchides  his 
executors,  administrators  and  assigns),  of  the  other  part, 

WITNESSETH  and  il  is  hereby  declared  as  follows  :— 

1.  In  consideration  of  the  rent  hereinafter  reserved,  and  of  the  Demise. 
Tenant's   covenants   hereinafter   contained,    the  Lessor  hereby 
demises  unto  the  Tenant 

All  that  messuage,  &c.  (see  Forms  in  Sect.  II.,  Puyehase  Deeds,  Parcels. 
Vol.  I.). 

To  HOLD  unto  the  Tenant  for  the  term  of  twenty-one  [fourteen] 
years  from  the day  of , 

Yielding  and  paying  during  the  said  term  the  yearly  rent  of  Reddendum. 

£ ,  by  four  equal  quarterly  payments,  on  the  '25th  day  of 

March,  the  24th  day  of  June,  the  29th  day  of  September,  and  the 
25th  day  of  December,  in  every  year,  clear  of  all  deductions 
(except  in  respect  of  landlord's  property  tax  [land  tax]  (r)  and 

tithe  rent-charge  (s)  ),  the  first  payment  to  be  made  on  the  

day  of next  (t). 

2.  The  Tenant,  for  himself  and  his  assigns,  hereby  covenants  Covenants  by 
with  the  Lessor  in  manner  following  (that  is  to  say) : — 

(1)  That  the  Tenant  will  pay  the  rent  hereby  reserved  at  the 
times  and  in  manner  aforesaid,  and  will  also  pay  and  discharge  (in 
addition  to  the  rent)  all  rates,  taxes,  duties,  assessments  (f  A  and  To  pay  rent, 

rates  and 

charges  whatsoever,  whether  parliamentary,  parochial  or  of  any  taxes, 
other  description,  which  now  are  or  during  the  said  term  shall 
be  imposed  or  charged  on  the  premises  [or  the  landlord  or  tenant 
in  resj)ect   thereof]    (except    [land  tax]    tithe   rent-charge   and 
landlord's  property  tax)  (u) ; 

(r)  See  Mansfield  v.  Belf,  1908,  1  K.  B.  71  ;  77  L.  J.  K.  B.  145. 

(s)  See  Dissertation,  p.  13,  sup. 

[t]  The  next  quarter  day  occurring  after  the  date  of  the  lease  should  be 
put  first.  Sometimes  the  last  qiiarter's  rent  is  made  jiayahle  in  advance.  In 
such  case  add  here  "  and  the  last  quarterly  payment  to  be  made 
in  advance  on  the  29th  day  of  September  immediately  preceding 
the  expiration  of  the  said  term,  together  with  the  quarter's  rent 
then  due." 

{it)  This  extends  to  increased  assessments  imposed  after  the  date  of  the 
lease :  Sahtman  v.  Hol/ord,  1909,  2  Ch.  602  ;   79  I..  J,  Ch.  41. 

(")  Under  this  covenant  the  lessee  will  be  liable  to  pay  for  works  done   -^^  to  works 
by,  or  by  the  order  of,  a  local  avithority,  in  order  to  abate  a  nuisance  under   ^f  i^^j^i 
the  Public  Health  Acts,  e.g.,  a  new  drain  where  the  existing  one  is  defective  :    authority. 
Farlmo  v.  Steve^^son,  1900,   1  Ch.  128  ;  G9  L.  J.  Ch.  106  (a  case  under  the 
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To  keep 
premises 
in  repair 
and  deliver  up 
same  in  repair 
at  end  of  term. 


(2)  That  the  Tenant  will  at  all  times  during  the  said  term 
keejD  the  premises  (including  all  fixtures  (x)  and  additions  thereto) 
in  good  and  suhstantial  repair  and  condition  (ij),  and  the  same  in 
good  and  substantial  rejDair  and  condition  deliver  up  to  the 
Lessor  at  the  expiration  or  sooner  determination  of  the  said 
term  : 


Except  also 
expenses 
incurred  in 
street  works, 
which  are  to 
be  paid  by 
Lessor,  and 
Lessee  to  j)ay 
interest  on 
amount  so 
expended. 


Metropolis  Management  Acts).  As  the  lessee  can  protect  himself  against 
risk  of  this  kind  by  examining  the  drains  before  he  takes  the  lease,  it  is 
probable  that  the  covenant  is  in  this  respect  in  accordance  with  the  inten- 
tion of  the  parties.  But  there  are  cases  in  which  a  lessee  who  has  entered 
into  this  covenant  may  find  himself  involved  in  more  serious  liabilities. 
If,  for  instance,  the  house  is  in  a  district  governed  by  the  Metropolis 
Management  Acts  or  by  some  local  Act  containing  similar  provisions,  and 
the  adjoining  street  has  not  hitherto  been  svifRciently  paved,  the  local 
authority  may  pave  it  throughout  the  whole  breadth  of  the  carriage-way  and 
footpaths,  and  charge  the  expense  to  the  owners  of  the  premises  abutting 
thereon.  Again,  if  the  house  abuts  on  a  private  road,  i.e.,  one  not  yet 
declared  a  highway  repairable  by  the  inhabitants  at  large,  the  local  authority 
may,  under  the  Private  Street  Works  Act,  1892,  sewer,  pave,  metal,  flag, 
channel,  and  make  good  the  same,  and  apportion  the  expense  on  the  premises 
abutting  thereon.  In  either  of  the  above  cases  the  proportion  of  expenses 
chargeable  to  the  particular  house  would  have  to  be  borne  by  the  lessee 
under  the  usual  covenant,  see  Greaves  v.  Whitmarsh,  1906,  2  K.  B.  340;  75 
L.  J.  K.  B.  633,  and  cases  there  cited.  This  seems  unreasonable  where  the  lease 
does  not  exceed  twenty-one  years,  and  it  woiild  be  a  more  equitable  arrange- 
ment that  the  lessee  should  pay  interest  only  on  the  sum  expended.  If  this 
view  is  adopted,  the  following  words  will  be  added  to  the  above  covenant : — 

*'  And  excejDt  also  that  if  any  paving  or  other  street  works  shall 
during  the  said  term  be  done  by  the  local  authority  in  the  said 

street  or  road  called ,  the  expense  whereof  shall,  under  the 

Act  or  Acts  of  Parliament  authorising  the  same,  be  recoverable 
from  the  owners  of  the  premises  abutting  on  or  adjoining  the 
said  street  or  road,  then  and  in  every  such  case  the  proportion 
of  expenses  payable  in  respect  of  the  premises  hereby  demised 
shall  be  paid  by  the  Lessor,  and  the  Tenant  will,  during  the 
remainder  of  the  term,  pay  to  the  Lessor  interest  on  the  amount 
so  paid  by  him  at  the  rate  of  ^4.  per  cent,  per  annum  from  the 
time  of  the  payment  thereof,  such  interest  to  be  payable  on  the 
quarter  days  aforesaid  and  to  be  considered  as  additional  rent 
and  recoverable  accordingly." 

For  other  forms  of  this  covenant,  see  Forms  Nos.  21  and  22. 
(x)  See  Leschallas  v.  Wool/,  1908,  1  Oh.  641 ;  11  L.  J.  Ch.  345. 
(//)  As  to  this  covenant,  see  Dissertation,  p.  16,  snp. 
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(3)  That  the  Tenant  will  paint  with  two  coats  at  least  of  good   To  paint 

outside  every 


years, 

aud  inside 
every  seven 


oil  coloiu'  and  in  a  proper  and  workmanlike  manner  all  the  wood, 
iron   and  other  work  in  and  about  the  premises  previously  or 

usually  painted,  as  to  outside  work  in  every year  of  the  years. 

term  hereby  granted,  and  as  to  inside  work  in  every  seventh  year 
of  the  said  term,  and  will  [at  the  same  time  with  every  outside 
painting  restore  and  make  good  the  rough  cast  or  stucco  work  To  restore 
wherever  necessary,  and]  at  the  same  time  with  every  inside  paint-  !'^n^i  whitewash 
ing  whitewash  and  colour  such  parts  of  the  inside  of  the  premises  f"j!|jg"^°"^' 
as  are  usually  whitewashed  and  coloured,  and  paper  with  paper 
of  suitable  quality  such  parts  thereof  as  are  usually  papered  (z)  ; 

(4)  That  the  Tenant  will  pay  and  contribute  a  fair  proportion  To  contribute 

.,.  ..  1      ,  .  ^^  1^  -I     to  repairs  of 

of  the  expenses  of  makmg,  repanung  and  cleansmg  aJl  party  ana  party  walls, 

other  walls,  gutters,  sewers  and  drains  belonging  to  the  demised  *'^-(^^''- 
premises  in  common  with  the  adjacent  premises  ; 

(5)  That  the  Tenant  will  permit  the  Lessor  or  his  agent,  with  To  permit 
or  without  workmen,  and  others,  twice  in  every  year  during  the  to  view  state 
said  term,  at  convenient  hours  in  the  daytime,  to  enter  into  and  "'  pi-emises, 
upon  the  premises    and  examine  the  state  and  condition  thereof, 

and  will  repair  and  make  good  all  defects  and  wants  of  reparation,  and  to  repair 

of  which  notice  in  writing  shall  be  given  to  him  by  the  Lessor,  defects. 
within  three  calendar  months  after  the  giving  of  such  notice  ; 

(6)  That  the  Tenant  will  insure  and  keep  insured  the  premises  to  insure  in 
from  loss  or  damage  by  fire    [in  the  joint  names  of  the  Lessor  of^LessoTand 
and  Tenant]  in  the Insurance  Office,  or  in  some  other  well-  Lessee,  to  pay 

-J  _  Xiremiunis, 

established  office  to  be  approved  by  the  Lessor,  in  the  sum  of  and  produce 

i^ at  least,   and  will  pay  all  premiums  necessary  for  that  receipts  for 

purpose  within  seven  days  after  the  same  shall  become  due,  and  tolay  mit' 
will  whenever  required  produce  to  the  Lessor  the  iiolicy  of  such  inswi'ance 

-^  -^  .  money  m 

insurance,  and  the  recei})t  for  every  such  payment,  and  will  cause  rebuilding, 
all  money  received  by  virtue  of  any  such  insurance  to  be  forth-  insufficient, 
with  laid  out  in  rebuilding  and  reinstating  the  premises,  and  if  aefidency.'^' 
the  money  so  received  shall  be  insufficient  for  the  purpose,  will 
pay  the  deficiency  out  of  his  own  money ; 

(7)  That  the  Tenant  will  not  at  any  time  during  the  said  term  Not  to  carry 

. .    .      ,  .     ,  ,        ,  ,         .  on  any  trade, 

carry  on  or  permit  to  be  carried  on  any  trade  or  business  upon 

{z)  The  above  cuvenants  as  to  painting,  &c.,  may  be  altered  according 
to  the  custom  in  the  district  or  on  the  particular  estate,  or  any  other 
circumstances. 

{zz)  See  54  Sol.  J.  42:5. 
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but  to  use 
premises  as 
|irivate 
dwelling- 
house. 

Not  to  assign 
or  underlet 
without  con- 
sent, but  con- 
sent not  to  be 
unreasonably 
withheld. 

As  to  notice 
board. 


Power  of 
re-entry  for 
non-payment 
of  rent  or 
breach  of 
co\  enants. 


the  premises,  or  permit  the  same  to  be  occupied  or  used  in  any 
other  manner  than  as  a  private  dwelHng-honse  ; 

(8)  Th.\t  the  Tenant  will  not  at  any  time  assign  or  underlet  or 
part  with  the  possession  of  the  demised  premises,  or  any  part 
thereof  {a),  without  the  previous  consent  in  writing  of  the  Lessor 
[l^l^siMi  consent  shall  not  be  unreasonably  withheld]  ; 

(9)  That  the  Tenant  will  permit  the  Lessor  at  any  time  during 
the  last  year  of  the  said  term  to  enter  upon  the  premises  hereby 
demised  for  the  purpose  of  erecting  a  notice  board  stating  that 
the  premises  are  to  let,  which  board  shall  not  be  interfered  with 
by  the  Tenant. 

3.  Provided  always,  that  if  the  said  yearly  rent  of  £ ,  or 

any  part  thereof,  shall  be  in  arrear  for  at  least  twenty-one  days 
next  after  any  of  the  days  whereon  the  same  ought  to  be  paid  as 
aforesaid,  whether  the  same  shall  have  been  legally  demanded 
or  not,  or  if  there  shall  be  any  breach  or  non-observance  of 
any  of  the  covenants  by  the  Tenant  hereinbefore  contained  {h), 
then  and  in  any  such  case  the  Lessor  may  at  any  time  thereafter, 
into  and  upon  the  demised  premises,  or  any  part  thereof,  in  the 


Variation 
where  right 
of  re-entry  is 
to  apply  on 
bankruptcy. 


(a)  See  Dissertation,  pp.  22  et  seq.,  sup.  The  consent  must  be  obtained  in 
every  case  of  actual  assignment  or  subletting  :  Barroiv  v.  Isaacs,  1891,  1  Q.  B. 
417;  60  L.  J.  Q.  B.  179;  Eastern  Teleyraj}h  Co.  v.  Bent,  1899,  1  Q.  B.  835  ; 
68  L.  J.  Q.  B.  564,  and  see  Conv.  Act,  1881,  s.  14  (6)  (i.).  The  covenant, 
however,  does  not  apply  where  the  assignment  is  only  equitable  :  (rentle  v. 
FaulJmer,  1900,  2  Q.  B.  267  ;  69  L.  J.  Q.  B.  777.  If  the  words  "or  any  part 
thereof"  are  omitted,  an  assignment  of  part  of  the  premises  will  not  be  a 
breach  of  the  covenant :  firove  v.  Portal,  1902,  1  Vh..  727  ;  71  L.  J.  Oh. 
299. 

An  underlessee  is  not  an  "assign"  :  Hoiitli  of  England  Dairies  v.  Baler, 
1906,  2  Ch.  631 ;  76  L.  J.  Ch.  78. 

As  to  the  position  of  an  underlessee,  whose  lease  was  granted  in  breach  of 
covenant,  where  the  lessee  surrenders,  see  Parker  v.  Jones,  1910,  2  K.  B.  32; 
7i»  L.  J.  K.  B.  921. 

[b)  The  above  proviso  for  re-entry  will  apply  to  the  breach  of  a  negative 
as  well  as  an  affirmative  covenant:  Erans  v.  Davis  (1878),  10  Ch.  D.  747;  48 
L.  J.  Ch.  223;  Harman  v.  Ainslie,  1904,  1  K.  B.  698;  73  L.  J.  K.  B.  539. 

Sometimes  the  following  words  are  added  here  : — 

"  Or  if  the  Tenant  shall  become  bankrupt  or  make  an  arrange- 
ment or  composition  with  his  creditors,  or  if  the  premises  hereby 
demised  shall  become  vested  in  a  company  and  a  resolution  is 
passed  or  order  made  (otherwise  than  for  purposes  of  reconstruc- 
tion) for  the  dissolution  of  the  company." 
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name  of  the  whole  re-enter,  and  the  same  have  again,  repossess 
and  enjoy  as  in  his  former  estate. 

4.  (i.)  Pkovided  also,  that  if  the  Tenant  shall  be  desirous  of 
determining  the  term  liereby  granted  at  the  end  of  the  first  seven 
[or  fourteen]  years,  and  of  such  desire  shall  give  to  the  Lessor  or 
his  agent,  or  leave  at  his  usual  or  last  known  place  of  abode  in 
England  or  AVales,  at  least  two  quarters'  previous  notice  in 
writing,  then  and  in  such  case  at  the  end  of  such  seven  or  four- 
teen years,  as  the  case  may  be,  the  term  hereby  granted  shall 
cease,  but  subject  and  without  prejudice  to  the  rights  and 
remedies  of  the  Lessor  in  respect  of  any  rent  in  arrear,  or  any 
breach  of  any  of  the  covenants  (c)  by  the  Tenant  herein  contained  ; 

(ii.)  The  provisions  of  section  sixty-seven  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  shall  apply  to  all  notices  required 
to  be  served  hereunder. 

5.  The  Lessor  (d)  hereby  covenants  with  the  Tenant  that  the 
Tenant  paying  the  rent  hereby  reserved,  and  observing  and  per- 
forming the  covenants  and  conditions  herein  contained  and  on 
the  part  of  the  Tenant  to  be  observed  and  performed,  shall  and 
may  peaceably  and  quietly  possess  and  enjoy  the  premises  hereby 
demised  during  the  said  term  without  any  lawful  interruption 
from  or  by  the  Lessor  (d)  or  any  person  rightfully  claiming  from 
or  under  him. 

In  witness,  &c. 


Power  to 
Lessee  to 
determine 
Lease  at  end 
of  seven  [or 
fourteen] 
years. 


Notices. 


Covenant  by 
Lessor  for 
quiet  enjoy- 
ment by 
Lessee. 


No.  II. 

LEASE  of  a  House    and  Gaeden  ivhere  the  Lessee  does 
the  Internal  and  the  Lessor  tlie  External  Piepairs. 

THIS  INDENTUEE,  made,  &c.,  Between,  &c.  (date  and  parties  Parties. 
as  in  Form  Xo.  1),  WITNESSETH  and  it  is  hereby  declared  as 
follows : — 


(c)  As  to  what  is  a  sufficient  notice  under  this  clause,  see  Burt/  v. 
Thompson,  1895,  1  Q.  B.  696  ;  64  L.  J.  Q.  B.  500.  Notice  should  be  given 
by  all  the  lessees  :  Be  Viola,  1909,  1  Ch.  244  ;  78  L.  J.  Ch.  128. 

(rf)  If  the  lease  is  by  a  tenant  for  life  or  other  limited  owner  under  a 
power  coTitained  in   or  arisin;:^  under  a  settlement  not  made  by  himself,  it 


Variation  in 
covenant  for 
quiet  enjoy- 

will  be  safer  to  substitute  "the  said  A.  B."  for  "the  lessor,"  as  otherwise,    men  t  by  a" 

having  regard  to  the  definition  of  "  lessor  "  at  the  beginning  of  the  lease,  a   ^'^""■"'^  for  life. 

question  might  be  raised  whether  the  covenant  would  not  render  him  liable 

for  the  actfci  of  the  remainderman. 
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Demise. 


Parcels. 


Eeddendum. 

Covenants  by 
Lessee. 


To  pay  rent, 
and  rates 
and  taxes. 


To  repair 
(except  walls 
and  roofs) 
and  to  deliver 
up  in  repair 
at  end  of 
term. 


To  paint 
inside. 


1.  In  consideration,  &c.,  the  Lessor  hereby  demises  unto  the 
Tenant 

All  that  messuage,  &c.,  together  with  the  garden,  conserva- 
tory, coach-house,  motor-house,  stables  and  buildings  thereto 
belonging,  and  the  fixtures  mentioned  in  the  Schedule  hereto, 

To  HOLD  unto  the  Tenant  for  the  term  of  twenty-one  [four- 
teen] years  from  the day  of ,  19 — , 

Yielding  and  paying,  &c.  {rent,  as  in  Form  No.  1). 

2.  The  Tenant,  for  himself  and  his  assigns,  hereby  covenants 
with  the  Lessor  in  manner  following  (that  is  to  say)  : — 

(1)  That  the  Tenant  will  during  the  said  term  pay  the  rent 
hereby  reserved  on  the  days  and  in  manner  aforesaid,  and  will 
also  pay  all  rates,  taxes  and  assessments  which  during  the  said 
term  shall  become  payable  by  the  Tenant  or  occupier  in  respect 
of  the  premises  hereby  demised  (e); 

(2)  That  the  Tenant  will  at  all  times  during  the  said  term 
keep  the  premises,  including  all  fixtures  and  additions  thereto 
(except  the  main  walls  and  roofs  of  buildings),  in  good  and  sub- 
stantial repair  and  condition  and  the  same  (except  as  aforesaid) 
in  good  and  substantial  repair  and  condition  deliver  up  to  the 
Lessor  at  the  expiration  or  sooner  determination  of  the  said 
term  ; 

(3)  That  the  Tenant  will  once  in  every years  of  the  term, 

and  in  a  proper  and  workmanlike  manner,  paint  the  inside 
wood  and  iron  work  usually  painted  of  the  premises  with  two 
coats  of  good  oil  colour,  and  whitewash  and  paper  with  suitable 
jDaper  such  parts  of  the  premises  as  are  usually  whitewashed 
and  papered  respectively  (/) ; 

(4)  (Permit  lessor  to  enter  and  rieic,  and  to  repair  after  notice  of 
defects,  clause  2  (5)  of  last  Precedent) ; 

(5)  {To  insure,  produce  policy  and,  receipts  for  premium,  and  lay 
out  insurance  money  in  hnildinfi,  as  in  clause  2  ((5)  <f  last  Precedent, 
omitting  the  words  at  the  end  of  sub-clause  (6)  "and  if  the  money 
so  received  shall  be  insufiicient,"  i(c.,  and  add  the  following 
clause)  : 


(e)  This  will  exclude  charges  recoverable  from  the  owner  under  the 
Public  Health  Acts  or  similar  Acts  and  also  the  land  tax  and  sewers  rate  (if 
any),  see  note  (n,)  to  last  Precedent. 

(/)  Add  here,  if  required,  a  covenant  as  to  preserving  trees  and  shrubs, 
&c.,  see  next  Precedent. 
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(6)  That  the  Tenant  will  not   use  the    said  dwelling-house  To  use 

otherwise  than    for   a    i^rivate  dwelling-house,  nor  assign  nor  Tprivlte^^ 

underlet  the  same  or  any  part  thereof,   without   the  previous  ||ougg"f„a 

written  consent  of  the  Lessor,   unless    such  consent  shall  he  not  to  assign, 

&c.,  without 

unreasonahly  withheld.  Lessor's  con- 

3.  Provided    always,   &c.   {poicei    of  re-entry  on  non-payment 
of  rent  or  hreaeh  <f  eovenant-s,  as  i)i  clause  3  (f  last  Precedent). 

4.  (1)  The  Lessor  hereby  covenants  with  the  Tenant  that  the  Covenants  by 
Lessor  will  keep  the  outer  walls  and  roof  of  the  said  dwelling-  outside  in 
house,  coach-house,  motor-house,  and  stable  in  good  repair  and  a^id*to  paint 
condition,  and  will  once  in  every  years  during  the  said  outside  once 

'  ./  i/  o  every 

term  paint  with  good  oil  colour  all  the  outside  wood  and  iron  work  years. 
which  is  usually  painted  ; 

(2)  That  the  Lessor  {covencuit  for  quiet  enjoyment,  as  in  clause  5 
of  last  Precedent). 

In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  fixtures. 


No.  III. 

UNDERLEASE  of  a  Dwelling-house  and  Garden  for  a 
Terji  of  Seven  Years,  determinable  by  Either  Party  at 
the  end  ()/"  tJie  Third  or  Fifth  Year:  the  Internal 
Repairs  to  be  done  by  the  Lessee,  and  the  External 
Repairs  by  the  Lessor,  who  also  Insures  against  Fire. 

THIS  INDENTURE,  made,  &c.  {date  and  parties  as  in  Form  No.  1 ; 
and  see  notes  to  that  form  as  to  the  definition  of  the  Lessor), 

WITNESSETH  and  it  is  hereby  declared  as  follows:— 

1.  In  consideration,  &c.,  the  Lessor  hereby  demises  unto  the  Demise. 
Tenant 

All  that,  &c.  {sec  Forms,  Sect.  II.,  Purchase  Deeds,  Vol.  I.),   Parcels. 
Together  with  the  fixtures  now  in  and  about  the  premises,  a  list 
whereof  is  contained  in  the  Schedule  hereto, 

To  HOLD  unto  the  Tenant  lor   the  term  of  seven  years  from 
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the 


day  of ,  19 — ,  determinable  nevertheless  as  herein- 


Rent. 

Further  rent 
in  respect  of 
insurance 
against  fire. 


Lessee's 
covenants. 

To  pay  rent, 
&c. 

To  keep  inside 
in  repair. 


To  keep 
garden  in 
good  order. 


To  permit 
Lessor,  &c., 
to  view. 


Not  to  assign 
without 
licence, 
or  carry  on 
trade. 


Not  to  allow 
sale  by 
auction. 


after  mentioned, 

Yielding  and  paying,  &c.  (rent  as  in  Form  No.  1),  And  also 
yielding  and  paying  during  the  term  by  way  of  further  rent  a 
yearly  sum  equal  to  the  money  which  the  Lessor  shall  from  time 
to  time  pay  by  way  of  premium  for  keeping  the  premises  insured 
against  loss  or  damage  by  fire,  pursuant  to  the  covenant  for  that 
purpose  hereinafter  contained,  the  said  further  rent  to  be  paid 
once  a  year  on  the  quarter  day  immediatel}"  following  the  payment 
of  such  premium  (g). 

2.  The  Tenant,  for  himself  and  his  assigns,  hereby  covenants 
with  the  Lessor  in  manner  following  (that  is  to  say) : — 

(1)  {To  pay  rent,  rates  and  taxes,  as  in  last  Preeedent)  ; 

(2)  That  the  Tenant  will  at  all  times  during  the  said  term 
keep  in  good  repair  and  condition  the  inside  of  the  said  messuage 
and  premises,  and  the  fixtures  mentioned  in  the  Schedule  hereto, 
and  the  same  in  such  repair  and  condition  deliver  up  at  the  end 
of  the  Lease  (reasonable  wear  and  tear  and  damage  by  fire 
excepted) ; 

(3)  That  the  Tenant  will  keep  the  grass  properly  mown  and 
free  from  weeds  and  the  garden  and  walks  in  good  order,  and 
the  trees  and  ornamental  shrubs  properly  pruned,  and  will  renew 
any  trees  or  shrubs  which  may  perish  or  decay,  and  will  not  cut 
down  or  remove  any  trees  or  shrubs,  or  alter  the  laying  out  of 
the  garden,  without  the  written  consent  of  the  Lessor ; 

(4)  That  the  Tenant  will  permit  the  Lessor,  and  also  the 
superior  landlord,  from  time  to  time  to  enter  into  and  upon  the 
premises  in  order  to  view  the  state  and  condition  thereof ; 

(5)  That  the  Tenant  will  not,  without  the  consent  in  writing 
of  the  Lessor,  assign  or  underlet  the  premises  or  any  part  thereof, 
or  carry  on  or  i3ermit  to  be  carried  on  any  trade  or  business 
thereon,  or  permit  the  same  to  be  occupied  in  any  other  manner 
than  as  a  private  dwelling-house  [or  as  a  furnished  lodging-house]. 

(6)  That  the  Tenant  will  not  allow  any  sale  by  auction  to  take 
place  on  the  premises,  or  do  or  suffer  any  other  thing  whatsoever 


Form  of  cove- 
nants in  an 
underlease. 


(y)  When  the  sub-lessor  is  himself  a  lessee  aud  has  covenanted  with  the 
ground  landlord  for  insurance,  it  is  generally  more  convenient  that  he,  and 
not  the  sub-lessee,  should  see  to  the  insurance,  the  latter  jjaying  an  additional 
rent  eqiial  to  the  premium.  In  other  respects  the  sub-tenant's  covenants 
should  follow  the  wording  in  the  superior  lease  so  far  as  possible. 
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which  might  he  an  annoyance  to  the  neighbours  or  a  breach  of 
any  covenant  or  condition  in  the  head  lease. 

3.  {Proviso  for  re-entry  on  non-payment  of  rent  or  breach  of 
covenants,  as  in  clanse  3  of  Precedent  I.  of  this  Section,  p.  92.) 

4.  The  Lessor  hereby  covenants  with  the  Tenant  in  manner  Covenant  by 
following  (that  is  to  say)  :—  qufeTenj'oy- 

(1)  That,  &c.  {covenant  for  quiet  enjoyment,  as   in  clause  5   of  "^^^t- 
Precedent  I.  of  this  Section,  p.  93)  : 

(2)  That  the  Lessor  will  during  the  said  term  pay  the  rent  To  keep 
reserved  by  the  Head  Lease  hereinafter  mentioned  in  respect  of  hou'se !n°good 
the  premises,  and  will  keep  the  outside  walls  and  roofs,  with  the  Q^^g^.^^^''^'  ^^^ 
outside  water  pipes  and  shoots  and  outside  drains  and  sewers,  covenants 
properly  repaired  and  cleansed,  and  the  exterior  woodwork  and 
ironwork  properly  and  sufficiently  painted  as  required  to  be  done 

under  the  Lease  from  the  suj)erior  landlord  dated  the day 

of (in  these  presents  called  the  Head  Lease) : 

(3)  That  the  Lessor  will  at  all  times  during  the  said  term  To  insure 
keep  the  said  messuage  and  buildings  insured  against  loss  or  ^^^^^^ 
damage  by  fire  in  the  sum  of  £ at  least,  in  conformity  with 

the  covenant  for  that  purpose  contained  in  the  Head  Lease ; 

and  will,  whenever  so  required  by  the  Tenant,  produce  to  him 

the  policy  of  such  insurance  and  the  receipt  for  the  last  premium, 

and  will  cause  all  money  received  in  respect  of  such  insurance  to 

be  forthwith  laid  out   in  reinstating   the   premises.    And   also  To  produce 

will  at  all  times  at  the  request  and  cost  of  the  Tenant  produce  to  ®"P"'°^ 

him  the  Head  Lease. 

5.  Pkovided    always,    that   if    the    said    dwelling-house   and  Rent  to  be 
buildings,  or  any  part  or  parts  thereof,  shall  be  destroyed  or  case  of  de-^ 
rendered  uninhabitable  or  unfit    for  use    by  fire    [_or  tempest]  fire"ort°empest. 
during   the    said    term,   then,  and  so  often  as  the  same  shall 

happen,  a  just  proportion  of  the  rent  hereby  reserved,  accord- 
ing to  the  extent  of  the  injury  sustained,  shall  cease  and  be 
suspended  so  long  as  the  premises  or  any  part  thereof  shall 
remain  uninhabitable  or  unfit  for  use ;  and  if  any  dispute 
shall  arise  between  the  Lessor  and  the  Tenant  in  regard  to 
the  amount  of  the  abatement  to  be  made  in  the  said  rent,  or 
the  period  for  which  the  said  rent  or  any  part   thereof   shall 

(A)  See  Den-ar  v.  Goodman,  1909,  A.  C.  72  ;  78  L.  J.  K.  B.  209,  as  to  the 
effect  of  a  covenant  by  the  lessor  to  observe,  &c.,  the  covenants  in  the  head 
lease. 

P. — VOL.  IL  7 
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Power  to 
either  party 
to  determine 
Lease  at  end  of 
third  or  fifth 
year. 


Notices. 


be  suspended,  the  same  shall  be  referred  to  arbitration  under  the 
Arbitration  Act,  1889  (/). 

6.  (i.)  Provided  also,  that  if  the  Lessor  or  the  Tenant  shall 
be  desirous  of  determining  this  Lease  at  the  expiration  of  the 
third  or  fifth  year  of  the  said  term,  and  of  such  desire  shall  give 
to  the  other  party,  or  leave  for  him  at  his  usual  or  last  known 
place  of  abode  in  England,  at  least  two  quarters'  previous  notice 
in  writing,  then  on  the  expiration  of  the  said  third  or  fifth  year, 
as  the  case  may  be,  the  term  hereby  granted  shall  cease,  but 
without  prejudice  to  the  rights  and  remedies  of  the  Lessor  for 
any  arrears  of  rent  or  any  breach  of  the  Tenant's  covenants : 

(ii.)  The  provisions  of  section  sixty-seven  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  shall  apply  to  all  notices 
required  to  be  served  hereunder. 

In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  fixtures. 


Parties. 


Lessee. 


No.  IV. 

LEASE  hy  Mortgagee  and  Mortgagor  {k). 

THIS   INDENTUEE,  made,  &c.  {continue  as  in  Form  No.  2), 
WITNESSETH  and  declares  as  follows:— 
Mortgagee  1-  In    Consideration,    &c.,  the  Lessor,  at  the  request  of   the 

demiS°t?''^°^  Mortgagor,  hereby  demises,  and  the  Mortgagor  hereby  demises 
and  confirms  unto  the  Tenant, 

All,  &c.  (parcels — habendum  to  Tenant  for  twenty-one  or  fourteen 
years,  at  a  yearly  rent,  as  in  Precedent  I.  of  this  Section). 

2,  3.  {Covenants  by  Tenant  witJi  Lessor,  and  power  of  re-entry,  as 
in  Precedent  I.  of  this  Section,  p.  88.) 

4.  The   Lessor   and    also   the   Mortgagor,    as    to  their    own 

(i)  Under  this  clauses  the  reference  will  be  to  a  single  arbitrator.  If  it 
is  wished  that  there  should  be  two  arbitrators,  substitute  for  the  above, 
"  shall  be  referred  to  two  arbitrators,  one  to  be  appointed  by  each 
party,  in  accordance  with  the  Arbitration  Act,  1889." 

{k)  It  is  assumed  in  the  above  Precedent  that  the  mortgage  was  made 
before  1882,  or  that  the  leasing  i)ower  conferred  by  the  Conv.  Act,  1881, 
s.  18,  on  the  mortgagor  is  negatived  by  the  mortgage  deed.  See  note  to 
Fonn  No.  2.  In  other  cases  the  mortgagor  or  mortgagee  in  possession  will 
grant  the  lease  without  disclosing  the  mortgage. 


Covenants  by 
Lessee. 
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respective  acts  and  deeds,  but  not  further  or  otherwise,  hereby  covenants  by 
respectively  covenant  with  the  Tenant  that   the  Tenant   paying  ^^l^?^  ^°^ 
the   rent  hereby  reserved,  and    observing  and  performing  the  mentby 

*  J.  o  Lessee . 

Tenant's  covenants  hereinbefore  contained,  shall  and  may  peace- 
ably and  quietly  possess  and  enjoy  the  premises  during  the  said 
term  without  any  eviction  or  disturbance  by  the  said  covenanting 
parties  respectively,  or  any  person  lawfully  or  equitably  claiming 
from  or  under  them  respectively. 

5.  Provided  always,  that  the  Tenant  shall  pay  the  rent  hereby  proviso  that 
reserved  to  the   Mortgagor   or   other    the  person  for  the  time  until  notice, 
bemg  entitled  to  the  equity  of  redemption  of  the  premises,  until  paid  to  iviort- 
the  Lessor  shall  by  a  notice  in  writing  require  the  payment  of  MOTtgagor 
the  said  rent  to  himself,  and  until  such  notice  the  Mortgagor  or  ri^htrand"^^ 
other  the  person  entitled  as  aforesaid  shall  have  the  like  remedy  powers  of 

Lessor. 

by  distress  for  recovery  of  arrears  of  the  said  rent  as  he  would 
have  had  if  seised  at  law  of  the  premises  in  reversion  expectant 
on  this  Lease,  and  shall  and  may   exercise  all  the   rights  and 
powers  conferred  by  these  presents  on  the  Lessor. 
In  witness,  &c. 


No.  V. 
LEASE  of  a  Public-house  by  a  Brewery  Company. 


Parties. 


THIS   INDENTURE,   made    the day    of ,    19—, 

Between &  Company,  Limited,  whose  registered  office  is 

at,  &c.  (hereinafter  called  the  Lessors,  which  expression,  where 
the  context  so  admits,  includes  their  assigns),  of  the  one  part, 
and  C.  D.,  of,  Sec.  (hereinafter  called  the  Tenant,  which  expres- 
sion, where  the  context  so  admits,  includes  his  executors, 
administrators,  assigns  and  underlessees  (/)),  of  the  other  part, 

WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  In  consideration  of  the  sum  of  M paid  by  the  Tenant  Demise. 

to  the  Lessors  (the  receipt  of  which  sum  the  Lessors  hereby 
acknowledge),  and  also  in  consideration  of  the  rent  hereinafter 

(/)  As  to  the  necessity  of  adding  "  underlessees,"  see  Bryaiit  v.  Hancock  &  "Assigns' 

Co.,  1898,  1  Q.  B.  710;   1899,  A.  C.  442;  67  L.  J.  Q.  B.  507;  68  ib.  889;  does  not 

John  Bros.,  etc.  Brewer;/  Co.  v.  Holmes,  1900,  1  Ch.  188 ;  69  L.  J.  Ch.  149  ;  ''^^^d^ 

Wilson  V.   Twamley,  1904,  2  K.  B.  99  ;  73  L.  J.  K.  B.  703 ;  see  also  South  of  lessee^" 
Enyhiud  Dairiei  v.  Baker,  1906,  2  Ch.  631 ;  76  L.  J.  Ch.  78. 
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Parcels. 
Habendum. 


Redeiidum. 


Licensing 
(Consolida- 
tion) Act, 
1910. 


Income  tax. 


Tenant  for 
life. 


Debenture 
trustees. 


Apportion- 
ment of 
compensation 
money. 


reserved  and  of  the  covenants  by  the  Tenant  hereinafter 
contained,  the  Lessors  hereby  demise  unto  the  Tenant 

All  that,  &c.  {see  Forms  in  Sect.  II.,  Purchase  Deeds,  Vol.  I.). 

To  HOLD  unto  the  Tenant  for  the  term  of years  from  the 

day  of ,  19 — , 

Yielding  and  paying  therefor  during  the  said  term  the  yearly 
rent  of  £ ,  clear  of  all  deductions  (excejDt  in  respect  of  land- 
lord's property  tax  [land  tax] ,  tithe  rent-charge  (ni),  and  such 
deductions  (if  any)  as  the  Tenant  may  be  entitled  to  make  in 
respect  of  charges  imposed  under  the  provisions  of  the  Licensing 
(Consolidation)  Act,  1910  (??)),  by  four  equal  quarterly  payments 

on  the day  of ,  the day  of ,  the  ■ day  of 

^  and  the day  of in  every  year,  the  first  of  such 

quarterly  payments  to  be  made  on  the day  of ,  19 — , 

and  the  last  of  such  payments  to  be  made  in  advance  on  the 

^Q^y  Qf ^  19 — ,  immediately  preceding  the  expiration  of  the 

said  term,  together  with  the  quarter's  rent  then  due. 

(to)  See  Dissertation,  p.  13,  siqx 

(ti)  See  the  Licensing  (Consolidation)  Act,  1910,  and  Licensing  Eules, 
1904  (kept  on  foot  by  Licensing  (Consolidation)  Act,  1910,  s.  112  (1)),  wHcli 
provide  for  the  payment  of  compensation  on  the  refusal  of  a  licence,  the 
compensation  money  being  charged  on  the  existing  licences.  S.  21  (3) 
enables  the  tenant  to  make  the  deductions  (notwithstanding  any  agreement 
to  the  contrary)  from  the  rent  mentioned  in  the  Second  Part  of  the  3rd  Schedule . 
to  the  Act  in  respect  of  compensation  charges,  see  L.  C.  C.  v.  Watney,  Combe 
&  Co.  1909,  1  K.  B.  637  ;  78  L.  J.  K.  B.  421  ;  Lor(J  Llangattoch  v.  Watney, 
Combe  &  Co.,  1910,  1  K.  B.  236  ;  A.  C.  394 ;  79  L.  J.  K.  B.  233,  559.  The 
words  "notwithstanding  any  agreement  to  the  contrary"  include  agree- 
ments made  after  the  Licensing  Act,  1904,  came  into  force  :  Wooler  v. 
N.  E.  Breweries,  1910,  1  K.  B.  247  ;  79  L.  J.  K.  B.  138. 

The  tenant  is  entitled  to  deduct  the  income  tax  on  the  whole  amount  of 
rent  payable  under  the  lease,  though  he  has  deducted  from  the  rent  a 
proportion  of  the  compensation  charge  :  Hancock  v.  GiUiard,  1907,  1  K.  B. 
47  ;  76  L.  J.  K  B.  20. 

If  the  lessoT  is  a  tenant  for  life  he  cannot,  apart  from  express  authority, 
have  any  of  the  dedu^ctions  paid  out  of  capital :  Jie  Smith,  1906,  1  Ch.  799  ; 
75  L.  J.  Ch.  442. 

Compensation  money  paid  in  respect  of  the  non-renewal  of  a  licence  of 
premises  comprised  in  a  debenture  trust  deed  is  payable  to  the  debenture 
trustees  :  Noakes  v.  N.  &  Co.,  1907,  1  Ch.  64  ;  76  L.  J.  Ch.  151  ;  Dawson  v. 
Braime's  Tadcaster  Breiveries,  1907,  2  Ch.  359 ;  76  L.  J.  Ch.  588  ;  and  as  to 
mortgagees,  see  Benfs  Breivcry  Co.  v.  Dykes  (1909),  100  L.  T.  476. 

As  to  the  manner  of  the  apportionment  of  the  compensation  money 
between  lessor  and  lessee,  see  Liverjjool  Corpn.  v.  Walker,  1908,  2  K.  B.  33 ; 
77  L.  J.  K.  B.  700. 
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2.  The  Tenant,  for  himself,  &c.  {conthiac  as  in  sub-clauses  (1) —  Covenants  by 
(6)  of  clause  2  of  Precedent  I.  (f  this  Section,  p.  88,  extendiny  the 
fire  insurance  clause  to  fixtures,  fittings,  cCr.,  and  adding  a  covenant 
to  insure  glass  windows  and  mirrors  against  damage  or  accident, 
and  add  the  foUounng  sub-clauses)  : — 

(7)  That  the  Tenant  will  during  the  said  term  use  the  premises  To  use  the 
hereby  demised  for  the  purpose  only  of  a  licensed  victualling  pubHcTouse'^ 
house,  so  long  as  the  necessary  licences  can  he  obtained,  and  if  °"'^'- 
such  licences  are  refused  at  any  time  during  the  said  term,  that 

the  Tenant  will  not,  without  the  previous  consent  in  writing 
of  the  Lessors,  use  or  permit  the  premises  to  be  used  other- 
wise than  as  a  private  dwelling-house  (o),  or  for  the  purposes 
of  a  trade  which,  having  regard  to  the  character  of  the  neigh- 
bourhood, shall  not  create  a  nuisance  or  become  otherwise 
offensive  to  the  neighbourhood  ;  and  further,  that  no  sale  by 
auction  of  any  description  shall  be  held  upon  the  premises  : 

(8)  That  the  Tenant  will  at  his  own  cost  do  all  such  acts  and  To  pay  ex- 
things   as    may   from  time  to  time  during    the    said  term  be  prj^^n^l ^ith"^^' 
necessary  for  the  purpose  of  complying  with  any  statute  for  the  '"ly  statutory 
lime  being  in  force,  or  any    bye-law  or  order  made  or  to  be  visions  affect- 
made  by  any  local  or  other  authority  or  justices,  or  otherwise  piT)perty. 

in  respect  of  the  premises  hereby  demised,  and  whether 
affecting  the  owner  or  occupier  thereof : 

(8)  'J'hat  the   Tenant  will  not  at  any  time  during  the  said  Not  to  alter 
term,  without  the  previous  consent  in  writing  of  the  Lessors,     ""^"^s^- 
and  also  without  the  leave  (so  far  as  necessary)  of  the  justices  (p) 
or  other  proper  authority,  make  any  alteration  in  the  elevation 
or  structure  of  the  premises  hereby  demised,  or  erect  any  other 
buildings  on  the  premises  ; 

(10)  That  the  Tenant  will  permit  the  Lessors  or  their  agent  To  permit 
at  all  reasonable  times  during  the  last  five  years  of  the  said  take^'scheduies 


(o)  In  the  case  of  a  lease  for  a  short  term  the  tenant  oiight  not  to  be  barred 
against  trade  after  the  licence  is  taken  away,  otherwise  the  tenant's  comiiensa- 
tion  would  be  larger  in  amount  and  the  lessor's  smaller  in  consequence,  see 
A'icp.  Ashbi/s  Cvbham  Brewery  Co.,  1906,  2  K.  B.  754;  75  L.  J.  K.  B.  983,  and 
Liverpool  Corpn.  v.  Walker,  1908,  2  K.  B.  33 ;  77  L.  J.  K.  B.  700.  The  non- 
renewal of  the  licence  does  not-determine  the  lease  :  Gi  imsdick  v.  Sweetman, 
1909,  2  K  B.  740;  78  L.  J.  K.  B.  1162. 

[p]  See  Licensing  (Consolidation)  Act,  1910,  ss.  71,  72  ;  Coazmsx.  Smith 
(1906),  50  Sol.  J.  192;  Smith  v.  rortsmouth  Justices,  1906,  2  K.  B.  229;  75 
L.  J.  K.  B.  851. 


of  fixtures. 
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term  to  enter  upon  the  premises  hereby  demised  for  the  pm-pose 
of  taking  schedules  of  the  fixtures  to  be  delivered  up  to  the 
Lessors  at  the  expiration  of  the  said  term  : 

(11)  AND  (12)  {As  in  sub-clauses  (8)  and  (9)  of  clause  2, 
Precedent  I.  of  this  Section,  p.  92.) 

3,  The  Tenant,  for  himself,  his  executors,  administrators  and 
assigns,  hereby  further  covenants  with  the  Lessors  in  manner 
following  (that  is  to  say)  : — 

(1)  That  the  Tenant  and  every  other  person  who,  as  under- 
tenant (/•),  manager  or  otherwise,  shall  for  the  time  being  be 
engaged  in  carrying  on  business  upon  the  premises  hereby 
demised  will  at  all  times  during  the  term  hereby  granted  carry 
on  the  same  in  a  proper  and  orderly  manner  (.s)  and  in  all 
respects  in  accordance  with  the  Licensing  (Consolidation)  Act, 
1910,  or  other  Acts  for  the  time  being  in  force  relating  to  licensed 
premises,  and  will  use  his  best  endeavours  to  increase  and  extend 
the  trade  connexion  thereof,  and  that  nothing  shall  be  done  or 
suffered  to  be  done  at  any  time  during  the  term  hereby  granted 
by  the  Tenant,  or  by  any  such  other  person  as  aforesaid,  by  reason 
whereof  the  licences  for  using  the  premises  as  a  public-house 
may,  in  the  opinion  of  the  Lessors  or  their  agents,  be  liable  to 
be  forfeited  or  suspended  or  the  renewal  thereof  withheld  (t) : 

(2)  That  the  Tenant  will  at  all  proper  times  during  the  term 
hereby  granted  apply  for  and  endeavour  to  procure  a  renewal 
of  or  a  new  grant  of  the  necessary  licences  for  using  and 
keeping  the  premises  hereby  demised  open  as  and  for  a  public- 
house  and  tavern  for  the  sale  of  beer,  wine,  and  excisable 
liquors  by  retail  : 

(3)  That  the  Tenant  will  at  the  expiration  or  sooner  deter- 
mination of  the  term  hereby  granted  execute  and  do  all 
necessary  documents,  acts  and  things  for  assigning  and  trans- 
ferring  the   then    existing    licences    of    the    premises    hereby 


{q)  As  to  an  assignment  to  a  company  where  the  tenant  covenants  to 
reside  on  the  premises,  see  JenMns  v.  Price,  1908,  1  Ch.  10 ;  77  L.  J.  Ch. 
41. 

(r)  See  cases  cited  in  the  first  note  to  this  Precedent. 

(s)  See  Bryant  v.  Hancock,  1899,  A.  C.  442  ;  68  L.  J.  Q.  B.  889  ;  PaJetlwrpe 
V.  Hmne  Brtwery  Co.,  1906,  2  K.  B.  5 ;  75  L.  J.  K.  B.  555. 

(t)  The  owner  of  licensed  premises  has  sufficient  interest  in  the  business  to 
entitle  him  to  the  apiwintment  of  a  receiver  for  the  protection  of  the  licences : 
Leney  v.  Calliiujham,  1908,  1  K.  B.  79  ;  77  L.  J.  K.  B.  64. 
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demised  to  the  person  or  persons  appointed  by  the  Lessors 
on  payment  only  of  a  rateable  proportion  of  the  sum  paid  for 
the  said  Licences  : 

[(4)  That  the  Tenant  will  not  at  any  time  during  the  said  [Where  the 
term  buy  or  receive  or  sell  or  dispose  of,  either  directly  or  be  "tied."] 
indirectly,  or  permit  to  be  bought,  received  sold  or  disposed  of, 
either  directly  or  indirectly,  in  or  upon  the  demised  premises 
any  beer,  ale,  porter,  stout  or  other  malt  liquors  whatsoever 
other  than  such  as  shall  have  been  j^urchased  in  good  faith  by 
the  Tenant  from  the  Lessors  (»)  [or  from  the  said  Company  or 
their  successors  in  business],  provided  that  they  be  willing  to 
supply  the  same  to  the  Tenant  at  the  fair  market  price  (..r)] . 

4.  For  the  consideration  aforesaid,  and  without  prejudice  to  Power  of 
the  rights  of  the  Lessors  under  the  covenants  hereinbefore  con-  appiy'for '' 
tained,  the  Tenant  hereby  irrevocably  nominates   and  appoints  licences,  &o. 
the  Lessors,  or  their  substitutes  or  substitute,  to  be  the  attorneys 
or  attorney  of  the  Tenant  for  him  and  in  his  name  from  time  to 
time  to  apply  for  and  obtain  the  renewal  or  new  grant  of  the 
magistrates'  Excise  and  other  licences  in  respect  of  the  premises 
hereby  demised,  and  to  recover  and   give  receipts  as  agents  (i/) 
for  the  Tenant  for  any  compensation  money  payable  under  the 
provisions  of   the  Licensing  (Consolidation)  Act,  1910,  or  any 
statutory  amendment  thereof,  and  at  the  expiration  or  sooner 
determination  of  the  term  hereby  granted,  to  execute  all  proper 

{u)  If  it  is  intended  that  the  assigns  of  the  company,  whether  carrying  Tied  house, 
on  the  same  business  or  not,  shall  have  the  benefit  of  this  covenant,  the 
words  "  the  lessors  "  will  be  here  used.  If  it  is  not  so  intended,  the  words 
in  brackets  should  be  substituted,  see  Chgg  v.  Hands  (1890),  44  Ch.  D.  503  ; 
59  L.  J.  Ch.  477 ;  Mandieder  Brewery  Co.  v.  Coomhs,  1901,  2  Ch.  608 ;  70 
L.  J.  Ch.  814;  Birmingham  Breweries  v.  Jameson  (1898),  W.  N.  15;  67 
L.  J.  Ch.  403  ;  and  cf.  Kemp  v.  Ba<rselman,  1906,  2  K.  B.  604;  75  L.  J.  K.  B. 
873.  If  the  brewers  are  mortgagees  in  possession  and  the  house  is  tied, 
they  will  be  liable  to  be  surcharged  in  the  accounts  the  additional  rent 
which  they  would  have  made  if  the  premises  had  been  let  as  a  free  house  : 
White  v.  Cit>j  of  London  Brewery  Co.  (1889),  42  Ch.  D.  237  ;  58  L.  J.  Ch. 
855. 

(x)  These  words,  if  omitted,  will  be  implied:  Luler  v.  Dennis  (1877),  7 
Ch.  D.  227;  47  L.  J.  Ch.  174;  Edwick  v.  Hawkes  (1881),  18  Ch.  D.  199;  50 
L.  J.  Ch.  577  ;   Courage  v.  Carpenter,  1910,  1  Ch.  262 ;  79  L.  J.  Ch.  184. 

{g)  Although,  vmder  s.  20  (2)  of  the  Licensing  (Consolidation)  Act,  1910, 
the  tenant  must  take  at  least  compensation  on  the  footing  of  a  tenancy 
from  year  to  year,  there  seems  to  be  no  objection  to  the  lessors  giving  a 
receipt  for  the  whole  as  agents. 
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notices  and  other  documents,  and  give  all  consents  and  do  all 
necessary  acts  and  things  whatsoever  for  assigning  and  trans- 
ferring the  licences  to  the  nominee  or  nominees  of  the  Lessors 
and  for  withdrawing  the  entry  of  the  name  of  the  Tenant  from 
the  books  of  the  Excise  in  respect  of  the  premises  hereby 
demised ;  And  the  production  of  these  presents  before  any 
licensing  authority  shall  be  conclusive  evidence  as  against  the 
Tenant  of  his  consent  to  any  renewal,  new  grant  or  transfer 
being  made,  and  of  the  right  of  the  Lessors,  as  agents  or 
otherwise,  to  receive  any  compensation  payable  to  the  Tenant. 

5,  Provided  always,  that  if  the  yearly  rent  hereby  reserved  or 
any  part  thereof  shall  be  in  arrear  for  twenty-one  days  next 
after  any  of  the  days  fixed  for  payment  thereof,  whether  the 
same  shall  have  been  legally  demanded  or  not,  or  if  there 
shall  be  any  breach  of  any  of  the  covenants  by  the  Tenant 
herein  contained,  or  if  the  renewal  of  any  licence  of  the  premises 
shall  be  refused  or  prejudiced  by  reason  of  any  act  or  default 
on  the  part  of  the  Tenant  or  his  manager  or  underlessee,  or  any 
person  employed  by  him  in  conducting  the  said  business,  or  if 
the  Tenant  shall  become  bankrupt  or  make  any  arrangement  or 
composition  with  his  creditors,  then  and  in  any  of  such  cases  the 
Lessors  or  any  person  or  persons  duly  authorised  by  them  may  at 
anytime  thereafter  into  and  u-pon  the  premises  hereby  demised  or 
any  part  thereof  in  the  name  of  the  whole  re-enter  and  the  same 
have  again,  repossess  and  enjoy  as  in  their  former  estate. 

6.  The  Lessors,  &c.  {continue  as  in  clause  5  of  Precedent  I.  of 
tlds  Section,  p.  93)  (z). 

In  witness,  &c. 


Variation 
where  lease 
determinable 
by  Tenant. 


(2)  If  the  lease  is  made  for  twenty-one  or  fourteen  years  determinable  at 
the  end  of  the  seventh  or  fourteenth  year,  use  clause  4  of  Precedent  I.  of 
this  Section  and  add  the  following  provision  : — 

"  Provided  also,  that  for  the  purposes  of  the  Second  Part  of  the 
8rd  Schedule  to  the  Licensing  (Consolidation)  Act,  1910,  the  term 
hereby  granted  shall  be  deemed  to  be  a  term  of  twenty-one 
[fourteen]  years  notwithstanding  the  foregoing  power  to  deter- 
mine the  same,  but  if  the  said  term  shall  be  determined  by  the 
Tenant  at  the  expiration  of  the  seventh  [or  fourteenth]  year,  as 
hereinbefore  provided,  the  Lessor  shall  refund  to  the  Tenant  a 
sum  of  money  equivalent  to  the  difference  between  the  amount 
actually  deducted  by  the  Tenant  during  such  seven  [or  fourteen] 
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Section  III. 

BUILDING    AGREEMENTS    AND    LEASES    AND 
CONDITIONS  OF  LETTING  BY  AUCTION  («)• 

No.  I. 

AGREEMENT /o/-  a  Building  Le.^se  for   the    erertiou    of 
One  House /or  Ninety-nine  Yeaks. 

AN  AGREEMENT,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  &c.  (hereinafter  called  the  Owner,  which  expression, 
where  the  context  so  admits,  includes  the  persons  deriving 
title  under  him),  of  tlie  oini  part,  and  C.  D.,  of,  &c,  (hereinafter 
called  the  Builder,  which  expression,  where  the  context  so  admits, 
includes  the  persons  deriving;  title  under  him),  of  the  other  part, 

WHEREBY  it  is  agreed  as  follows  :— 

1.  The  Owner  hereby  agrees  with  the  Builder  that  if   and  Agreement  to 
when  the   messuage   hereinafter    agreed  to   be   erected  by  the 

Builder  shall  be  completed  so  as  to  be  fit  for  habitation  and 
use  [or  shall  be  built  and  covered  in]  to  the  satisfaction  of  the 
Owner's  surveyor,  and  such  surveyor  shall  have  given  his  certifi- 
cate in  writing  to  that  effect,  the  Owner  will,  by  a  good  and 
sufficient  Lease,  demise  unto  the  Builder 

All  that  piece    of  land  (th'scrihe  it)  and  the  messuage    and 
buildings  to  be  erected  thereon,  for  the    term    of    ninety-nine 

years  from  the day  of  last,  at  the  yearly  rent  of  a 

pepi^ercorn,  if  demanded,  for  the  first  year  of  the  said  term,  and 

at  the  yearly  rent  of  £ during  the  residue  thereof,  payable 

quarterly  on  the day  of ,  the  day  of ,the 

day  of  • ,  and  the day  of ,  in  every  year,  the  first  of 

such  quarterly  payments  to  be  made  on  the da}'  of . 

2.  (i.)  The  Lease  shall  contain  covenants  by  the  Builder  : —       Provisions  to 

— ■ be  inserted  in 


years  and  the  amount  which  he  would  have  been  entitled  to  deduct 
had  such  deduction  been  based  in  the  first  instance  on  a  lease 
for  seven  [or  fourteen]  years,  [as  the  case  may  be]." 

(o)  In  order  to  be  in  a  position  to  claim  the  deduction  authorised  by  the 
Fin.  (1909—10)  Act,  1910,  p.  25  (4)  (/»),  it  may  become  the  practice  for 
owners  to  find  the  money  for  building  purposes  instead  of  leaving  this 
matter  to  the  lessee. 


Lease. 
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To  permit 
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(1)  To  pay  the  said  rent  of  £- 
aforesaid : 

(2)  To  pay  (in  addition  to  the  rent)  all  taxes,  (including  land 
tax  and  tithe  rent-charge  (aa),  if  any),  rates,  charges  and  assess- 
ments, whether  parliamentary,  parochial  or  of  any  other 
description,  which  during  the  term  shall  be  charged,  assessed, 
or  imposed  upon  the  premises  or  uj^on  the  owner  or  occupier 
in  respect  thereof  (except  landlord's  property  tax) : 

(3)  To  keep  the  said  messuage  and  buildings  in  good  and 
substantial  repair  and  deliver  the  same  up  to  the  Owner  at  the 
end  of  the  term  in  good  and  substantial  repair  : 

(4)  To  permit  the  Owner  or  his  agent  to  enter  at  all  reasonable 
times  twice  or  oftener  in  every  year,  to  view  the  condition  of 
the  i^remises  and  to  make  good  all  defects  there  found,  within 
three  calendar  months  after  notice  : 

(5)  To  insure  and  keep  insured  the  said  messuage  and 
buildings  to  at  least  three-fourths  of  the  value  thereof  in  the 
joint  names  of  the  Builder  and  Owner  in  one  of  the  public  fire 
insurance  offices  in  London  or  elsewhere  in  England,  and  at  all 
times,  when  required,  to  produce  the  policy  of  insurance,  and  the 
receipts  of  the  premiums  in  respect  of  the  same,  to  the  Owner 
or  his  agent,  and  to  cause  any  money  received  by  virtue  of 
any  such  insurance  to  be  forthwith  applied  in  reinstating  the 
premises,  and  if  the  same  shall  be  insufficient  to  make  up  the 
deficiency : 

(G)  To  pay  a  reasonable  share  and  proportion  towards  the 
costs  and  expenses  of  making,  supporting  and  repairing  all 
pavements,  fences  and  party  walls,  sewers  and  drains,  belonging 
to  the  premises,  in  common  with  other  messuages,  tenements 
or  lands,  and  so  that  such  proportion  shall  be  ascertained  by  the 
surveyor  of  the  Owner  : 

(7)  To  i)ermit  the  Owner  at  any  time  during  the  last  seven 
years  of  the  said  term  to  take  a  schedule  of  the  landlord's 
fixtures. 

(ii.)  The  Lease  shall  also  contain  — 

(1)  A  CONDITION  for  re-entry  by  the  Owner  on  non-payment  of 
rent  for  twenty-one  days,  or  on  breach  of  any  of  the  Builder's 
covenants  : 


{(la)  As  to  tithe  rent-chai'ge,  see  Dissertation,  p.  13,  sup. ;  in  the  case  of  a 
long  lease  Ihe  tenant  would  appear  to  be  the  "owner"  within  the  Tithe 
Act,  1891. 
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(2)  A  COVENANT  on  the  part  of  the  Owner  for  quiet  enjoyment  Q^.iet 

.    ,  .  ,  .  .  1         1        i^  enjoyment. 

by  the  Builder  without  any  interruption  from  or  by  the  Owner  or 
persons  rightfully  claiming  from  or  under  him. 

[(_))■  2.  The    Lease    shall    be   in  the    form   contained  in    the   [Form  of 
Schedule  hereto,  with  such  variations  (if  any)  as  the  deaths  of 
parties  or  other  circumstances  may  render  necessary.] 

3.  The  Builder  shall    at  his  own  expense,  in    a    substantial  Lessee  to 

Gl'GCt   lUGS" 

and  workmanlike  manner,  with  good  materials,  and  under  the  suage,  &c. 
inspection  and  to  the  satisfaction  in  all  respects  of  the  surveyor 
of  the  Owner,  erect  and  build  on  the  said  piece  of  land  a 
brick  [stone]  messuage,  with  proper  outbuildings,  fences,  drains 
and  appurtenances,  according  to  the  specification  hereto  annexed, 
[signed  by  the  parties  hereto]  and  will  expend  in  and  about  such 

building  the  sum  of  £ •  at  least  in  labour  and  materials,  to 

be  reckoned  according  to  the  lowest  current  market  prices,  the 

said  messuage  to  be  covered  in  before  the  day  of  , 

19 — ,  and  to  be  completed  so  as  to  be  fit  for  habitation  and  use 

before  the day  of ,  19 — : 

[PuoYiDED  ALWAYS,  that  if  the  Builder  shall  be  prevented  by  a  [strike 
strike,  lock  out  or  combination  of  workmen  from  completing  the 
said  messuage  and  buildings  within  the  time  aforesaid,  then 
and  in  such  case  he  shall  be  allowed  a  reasonable  extension  of 
such  time,  and  if  the  parties  hereto  shall  be  unable  to  agree  as 
to  what  is  a  reasonable  extension,  the  same  shall  be  referred  to 
a  single  arbitrator  under  the  Arbitration  Act,  1889.] 

4.  If  the  Builder  shall  fail  to  complete  [o?-  build  and  cover  Power  to 

in]  the  said  messuage  and  buildings  within  the  time  aforesaid  If  Lesse^Tfldir 
or  shall  not  proceed  with  the  works  with  proper  diligence,  the  ,*°  complete 

^  .  .  .  buudmgs. 

Owner  shall  be  at  liberty  to  re-enter  on  the  said  i)iece  of 
land  and  resume  possession  thereof,  with  any  building  materials 
and  chattels,  and  this  Agreement  shall  thereupon  cease  and  be 
void. 

5.  The  Builder  also  agrees  that  he  will  at  the  time  aforesaid  Lessee  win 
accept  a  Lease  of  the  premises  for  the  term,  at  the  rent,  and  execute 
subject  to  the  covenants  and  conditions  hereinbefore  mentioned,  anXpay^costs 

of  same  (6). 
(/))  Where  it  is  iutended  that  the  intended  lessee  shall  have  the  right  to 
call  for  the  lessor's  title,  the   following  clauses  will  be  substituted  in  the 
above  Precedent  for  clauses  5  and  6  :  — 

5.  Before  commencing  operations  under  this  Agreement  the  intended 
Builder  shall  be  at  liberty  to  examine  the  Owner's  title,  such  at  liberty  to 
title  to  commence  with  an  Indenture  dated,  &c.,  and  an  abstract  ^^*""°® 
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LEASES    (precedents). 


Position  of 
intended 
Lessee  until 
Lease 
granted. 

Not  to  assign 

without 

licence. 


Lessor's  title 
from  a  certain 
date. 

Abstract. 

Time  for 
sending  in 
requisitions, 
&c. 


Power  to 
Lessor  to 
rescind  in  case 
of  objections. 

Costs  to  be 
borne  by 
Lessee. 


Lessee  to 
execute 
counterpart, 
and  pay  costs. 


Prudence  of 
requiring  to 
see  the 
lessor's  title. 


[or  in  the  form  of  Lease  contained  in  the  Schedule  hereto],  and  will 
execute  a  counterpart  thereof,  and  pay  the  costs  and  expenses 
of  and  incidental  to  the  preparation  and  execution  of  this 
Agreement  and  the  said  Lease  and  the  counterpart  thereof. 

fi.  In  the  meantime  and  until  a  Lease  shall  he  granted,  the 
Builder  shall  be  deemed  a  tenant  at  will  of  the  said  land  at 
the  rent  aforesaid,  and  subject  to  the  same  obligations  as  if  the 
Lease  had  been  actually  granted. 

7.  The  Builder  shall  not  (except  by  way  of  mortgage)  assign 
the  benefit  of  this  Agreement  without  the  consent  in  writing  of 
the  Owner. 

In  witness,  &c.     [Add  Schedule  of  For  in  of  Lease  if  used. ~\ 


thereof  to  he  delivered  to  the  Builder  or  his  solicitor  within  seven 
days  from  the  date  of  this  Agreement.  The  Builder  shall  send 
to  the  Owner  or  his  solicitor  his  objections  and  requisitions  in 
respect  of  the  title  or  the  abstract  within  fourteen  days  from  the 
receipt  of  the  abstract,  and  subject  to  such  objections  and 
requisitions  shall  be  deemed  to  have  accepted  the  title.  If  any 
objection  or  requisition  shall  be  made  which  the  Owner  shall  be 
unable  or  unwilling  to  remove  or  comply  with,  he  shall  be  at 
liberty  to  rescind  this  Agreement  by  giving  to  the  Builder  a 
notice  in  writing  to  that  effect,  in  which  case  the  Builder  shall 
have  no  claim  for  comj^ensation  or  costs.  All  exjienses  con- 
nected with  the  verification  of  the  title,  which  in  case  of  a  sale 
are,  in  the  absence  of  any  stipulation  lo  the  contrary,  payable  by 
the  Purchaser,  shall  be  payable  by  the  Builder. 

G.  Subject  to  the  last  preceding  clause  the  Builder  agrees 
that  he  will  at  the  time  aforesaid  accept  a  Lease  of  the  premises 
[in  the  form  of  Lease  in  the  Schedule  hereto,  or']  at  the  rent  and 
subject  to  the  covenants  and  conditions  hereinbefore  mentioned, 
and  will  execute  a  counterpart  thereof,  and  will  pay  the  costs 
and  expenses  attending  the  preparation  and  execution  of  this 
Agreement,  and  the  said  Lease  and  the  counterpart  thereof. 

In  the  absence  of  stipulation,  an  intended  lessee  (exclusive  of  a  sub- 
lessee, see  Conv.  Act,  1881,  s.  13)  is  not  entitled  to  call  for  the  lessor's 
title:  V.  &  P.  Act,  1874,  s.  2  (1);  Conv.  Act,  1881,  s.  3  (1).  Wheu, 
therefore,  he  contemplates  a  large  outlay,  it  will  be  i)nulent  for  him  to 
stipulate  for  the  production  of  some  title  on  the  lessor's  part,  particularly 
as  it  has  been  held  that  the  statutory  provisions  do  not  protect  him  from  the 
apjilicatiim  of  the  doctrine  of  equity  as  to  constructive  notice:  Patman  v. 
Ilar/aiKl  (\8Sl),  17  Ch.  ]).  lio.i;  50  I;.  J.  Ch.  612;  and  see  Jmray  v.  Oakshelte, 
1897,  2  Q.  B.  218  ;  66  L.  J.  Q.  B.  544. 
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No.    II. 

AGREEMENT  far  a  Lease /or  Ninety-nine  years  of  a  jnece 
of  Land  on  irJdcJi  seveeal  Dwelling-Houses  are  agreed 
to  be  BUILT.  Special  provisions  euahUug  the  Builder  to 
have  SEPARATE  Leases  of  the  several  Houses  aud  to 
apportion  tlie  Eent. 

AN  AGREEMENT,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  &c.  (hereinafter  called  the  Owner,  which  expression, 
where  the  context  so  admits,  includes  the  persons  deriving  title 
under  him),  of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter 
called  the  Builder,  which  expression,  where  the  context  so 
admits,  includes  the  persons  deriving  title  under  him),  of  the 
other  part  : 

WHEREBY  it  is  agreed  as  follows  :— 

1.  The  Owner  agrees  with  the  Builder  that  if  and  when  the   Agreement  to 
six  messuages  hereinafter  agreed  to  he  erected  shall  he  com-  SrLeases.'' 
pletely  finished  and  made  fit  for  habitation,  occupation,  and  use 

to  the  satisfaction  of  the  architect  or  surveyor  for  the  time 
being  of  the  Owner,  and  such  architect  or  surveyor  shall  have 
granted  his  certificate  in  writing  to  that  effect,  the  Owner  will 
by  one  or  more  good  and  sufficient  lease  or  leases  demise  to  the 
Builder  [or  his  nominees] 

All  that  piece  of  land  (descrihiiifi  if),  and  the  messuages  and 
buildings  to  be  erected  thereon,  with  their  appurtenances,  for  the 

term  of  ninety-nine  years  from  the  day  of    ,  at    the 

yearly  rent  of  one  peppercorn  if  demanded  for  the  first  year  of 

the  said  term,  the  rent  of  i^ for  the  second  year  thereof,  and 

the  rent  of  £ for  the  third  and  every  subsequent  year  of  the 

said  term,  such  rent  to  be  payable  quarterly  on  the  25tli  day  of 
March,  the  24th  day  of  June,  the  29th  day  of  September,  and 
the  25th  day  of  December  in  every  year,  the  first  of  such 
quarterly  payments  to  be  made  on  the day  of . 

2.  Every  lease  shall  be  in  the  form  contained  in  the  Schedule  Form  of 
hereto  with  such  variations  as  the  deaths    of   the  parties   and 

other  circumstances  may  render  necessary. 

3.  The  Builder  shall  at  his  option  have  either  one  lease  of  all  Lessee  may 
the  said  six  dwelling-houses  to  be  erected  as  aforesaid,  or  separate  onl  lease  or 
leases  of  any  one  or  more  thereof,  and  in  case  of  separate  leases  p^g^^'g'^*^ 
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LEASES    (precedents). 


Lessee  to  erect 
houses. 


Lessee  to 
accept  lease 
or  leases. 


Position  of 
Lessee  until 
lease. 


Not  to  assign 

without 

licence. 


the  said  rent  shall  be  rateably  apportioned  between  the  premises 
to  be  comprised  in  each  lease,  the  amount  of  such  apportioned 
rents  resj)ectively  to  be  fixed  and  ascertained  by  the  architect  or 
surveyor  for  the  time  being  of  the  Owner. 

4.  The  Builder  will  on  or  before  the  day  of ,  19 — , 

erect,  cover  in,  and  complete,  fit  for  habitation  and  use,  upon 
the  said  piece  of  land  in  a  good,  substantial,  and  workmanlike 
manner,  with  fit  and  proper  materials,  to  be  approved  of  by  the 
architect  or  surveyor  for  the  time  being  of  the  Owner,  and  under 
his  direction  and  inspection,  and  according  to  a  plan,  elevation, 
and  detail  drawings  thereof,  which  have  been  signed  by  the 
parties  hereto,  and  a  copy  whereof  has  been  deposited  with  the 
said  architect  or  surveyor,  six  brick-built  and  tiled  dwelling- 
houses,  with  the  areas,  forecourts,  iron  railings,  gates,  and 
garden  walls,  and  other  appurtenances  thereto  belonging,  and 
will  expend  in  the  erection  of  each  of  the  said  houses  the  sum  of 

J6 at  least  in  labour,  and  materials  alone  to  be  reckoned  at 

the  lowest  current  market  prices  [insert  strike  clause,  No.  3  of 
last  Precedent,  if  desired^. 

5.  {Power  to  owner  to  re-enter,  clause  4  of  last  Precedent.) 

6.  The  Builder  shall  accept  a  lease  or  leases  of  the  premises 
for  the  term,  at  the  rent  or  apportioned  rents  aforesaid,  and 
subject  to  the  covenants  and  conditions  referred  to  in  the 
Schedule  hereto,  and  will  execute  a  counterpart  of  every  such 
lease  thereof,  and  will  pay  the  costs  and  expenses  of  and  inci- 
dental to  the  preparation  and  execution  of  this  Agreement,  and 
of  every  such  lease  and  counterpart  (c). 

7.  Until  leases  shall  have  been  granted  as  aforesaid,  the 
Builder  shall  be  deemed  to  be  tenant  at  will  of  the  said  land  or 
of  such  part  thereof  as  shall  remain  unleased,  at  the  rent  and 
subject  to  the  same  obligations  as  if  a  lease  thereof  had  been 
actually  granted. 

8.  The  Builder  shall  not  {continue  clause  7  of  last  Precedent). 
In  witness,  &c. 

The  Schedule  arove  referred  to. 
{Form   of  Lease.) 


(c)  If  the  l(>ssor  is  to  sliow  his  title,  the  alternative  clauses  at  the  foot  of 
the  last  Precedent  should  be  introduced  instead  of  clauses  6  and  7. 
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No.  III. 

LEASE  of  an  unfinished  House  to  a  Buildek  or  liis 
Nominee.  Covenant  hy  Lessee  to  complete  tlw  House, 
and  other  usual  Covenants  {d). 

THIS  INDENTUEE,  made,  &c.  {parties  as  in  Form  No.  1), 
WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  In  consideration  of  the  rent  hereinafter  reserved,  and  of  the  Demise, 
covenants    by    the    Tenant   hereinafter    contained,    the   Lessor 
hereby  demises  unto  the  Tenant 

All  that,  &c.  (see  Forms  in  Sect.  II.,  Purchase  Deeds,  Vol.  I.).  Parcels. 

Together  with  the  messuage  and  buildings  now  in  course  of 
erection  thereon  (e), 

To  HOLD  unto  the  Tenant  from  the  day  of last,  for  Habendum. 

the  term  of  ninety-nine  years  thence  next  ensuing, 

Yielding  and  paying  for  the  first  year  of  the  said  term  the  Eedendmn. 
rent  of  a  peppercorn,  if  demanded,  and,  during  the  residue  of 

the  said  term,  the  yearly  rent  of  J6 ,   by  equal  quarterly 

payments  on  the  day  of  ,  the day  of  ,  the 

day  of  ,  and  the day  of in  every  year,  the 

first  of  such  quarterly  payments  to  be  made  on  the day 

of . 

2.  The  Tenant,  for  himself  and  his  assigns,  hereby  covenants  Lessee's 
with  the  Lessor  in  manner  following  (that  is  to  say)  : —  covenants. 

(1)  That  the  Tenant  will  pay  the  said  rent  at  the  times  and  in  To  pay  rent, 
manner   aforesaid.  And  will   pay  all  taxes  (including  land  tax  "^  ^^' 

and  tithe  rent-charge  (if  any),  rates,  &c.   (as  in  Precedent  I.  of 
Section  II.,  p.  88,  sup.). 

(2)  That  the  Tenant  will  within  —  calendar  months  from  to  complete 


house. 


{d)  If  the  lease  is  made  under  a  power  conferred  by  deed  or  "Will  or  by  Variations  for 

the  S.  L.  Acts,  or  if  the  lessor  is  a  married  woman,  one  of  the  Forms  in  leases  under 

Sect.  I.,  SH2).,  suited  to  the  case  should  be  adopted  as  a  variation  of  the  above  P°"''^''^- 
Precedent. 

If  the  property  is  in  a  district  where  registration  is  compulsory  on  sale  In  district 

under  the  Land  Transfer  Act,  1897,  the  lessee  must  procure  himself  to  be  u-a"oncom- 

registered  as  proprietor,  and  until  he  does  so  the  lease  will  operate  only  as  pulsory  on  sale 

an  agreement :  Land  Transfer  Eules,  1908,  rr.  68—70.  Ir-lster'"^* 

(e)  Add  here,  if  necessary,  "right  to  use  road,"  as  in  Form  No.  14.     Add  Reservation 

also,  where  the  lessor  owns  adjoining  land,  Form  No.  17v.  of  »"'«'i*  to 

build  on 
adjoining  land. 
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To  keep  same 
in  repair. 


To  deliver  up 
in  repair  at 
end  of  term. 


To  permit 
Lessor  to  enter 
to  view,  &c. 

To  take 
schedule  of 
fixtures  during 
last  seven 
years. 

To  insure. 


Lessee  to  use 
messuage  only 
as  a  dwelling- 
house. 


[To  make  no 
structural 

alteration.] 


To  give  notice 
of  assignments 
to  Lessor's 
solicitors. 


the  date  hereof,  in  a  good,  substantial,  and  workmanlike  manner, 
and  to  the  satisfaction  of  the  Lessor  or  his  surveyor,  complete, 
so  as  to  be  fit  for  habitation  and  use,  the  messuage  and  buildings 
now  in  course  of  erection  on  the  said  land,  And  will  after  the 
completion  of  the  said  messuage  and  buildings  keep  the  same  at 
all  times  during  the  said  term  in  good  and  substantial  repair 
and  condition,  and  the  same  in  good  and  substantial  repair 
and  condition  deliver  up  to  the  Lessor  at  the  expiration  or  sooner 
determination  of  the  said  term  : 

(3)  {Covenants  to  paint ,  dx.,  outside  and  inside,  and  to  conlrihute 
to  repairs  of  party  ivalls,  d:c.,  as  in  Precedent  I.,  Sect.  II.,  p.  91): 

(4)  (To  permit  Lessor  to  enter  and  view,  and  to  repair  after 
notice  of  defect,  as  in  Precedent  I.,  Sect.  II.,  p.  91)  : 

(5)  That  the  Tenant  will  permit  the  Ijessor  or  his  agent  to 
enter  into  and  upon  the  premises  at  any  time  during  the  last 
seven  years  of  the  said  term  to  take  a  Schedule  of  the  landlord's 
fixtures  : 

(6)  That  the  Tenant  will  uj)on  the  completion  of  the  said  messu- 
age and  buildings  insure  the  same  against  fire  to  at  least  two-thirds 
of  the  value  thereof  in  the  joint  names  of  the  Lessor  and  Tenant, 
and  either  in  conjunction  or  not  with  the  name  or  names  of  any 
underlessee  or  underlessees,  or  other  person  or  persons  interested 
therein,  in  the  Insurance  Office,  or  some  other  well- 
established  office  to  be  approved  by  the  Lessor,  and  will  keep 
the  same  so  insured,  and  will  pay,  &c.  (to  jmij  j^^'cmiums,  to 
produce  policy  and:  receipts  for  preniiums,  and  to  lay  out  insur- 
ance money  in  rehuilding  and  make  vp  tJie  defieieney,  if  any,  as 
in  Precedent  I.,  Sect.  II.,  p.  91)  : 

(7)  That  the  Tenant  will  not,  without  the  consent  in  writing 
of  the  Lessor,  exercise  or  carry  on  or  permit  or  suffer  to  be 
exercised  or  carried  on  upon  any  joart  of  the  premises  hereby 
demised,  any  trade  or  business  whatsoever,  but  will  keep  the  said 
messuage  and  premises  strictly  as  a  private  dwelling-house : 

(8)  [That  the  Tenant  will  not  without  such  consent  as 
aforesaid  make  any  structural  alteration  of  the  said  messuage  or 
buildings  :] 

(9)  That  the  Tenant  will  upon  every  assignment  or  devolution 
of  the  demised  premises,  or  any  part  thereof,  within  one  calendar 
month  after  the  assignment  or  devolution,  give  to  the  Lessor's 
solicitors  notice  in  writing  thereof,  specifying  in  such  notice  the 
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name  and  address  of  the  assignee  or  personal  representative  or 
other  person  in  whom  the  term  or  any  pari  thereof  may  have 
become  vested,  and  will  produce  the  assignment  or  evidence  of 
devolution  at  the  office  of  the  said  solicitors  for  registration,  and 
in  order  that  they  may  place  and  sign  thereon  a  memorandum  of 
such  registration,  and  will  pay  to  the  said  solicitors  a  fee  of 
£ for  such  registration. 

3.  (Proviso  for  re-entry  on  non-panment  of  rent   or  breach  of 
covenant,  Precedent  I.,  Sect.  II.,  p.  92.) 

4.  (Covenant    by    lessor    for    quiet    enjoyment,    Precedent    I., 
Sect.  IL,  p.  93.) 

In  w'itness,  &c. 


No.    IV. 

AGREEMENT  to  grant  a  Lease  of  a  Site  for  the  erection 
of  Offices  and  Flats.     (Full  Form.) 

AN  AGREEMENT,  made,  &c.,  Between  A.  B.,  of,  ka.  (herein-  Parties, 
after  called  the  Lessor,  which  expression,  where  the  context  so 
admits,  includes  his  heirs  and  assigns),  of  the  one  part,  and  the 

Company,    Limited,    whose   registered   office   is   at   

(hereinafter  called  the  Tenants,  which  expression,  where  the 
context  so  admits,  includes  their  assigns),  of  the  other  part : 

WHEREBY  it  is  agreed  as  follows  :— 

1.  (i.)  In  consideration  of  the  rents  hereinafter   reserved  and  Agreement  to 
of  the  covenants  by  the   Tenants  hereinafter  contained  and  of  Leases  in  form 
the  deposit  hereinafter  mentioned,  the  Lessor  hereby  agrees  to  fchediUe. 
grant  to  the  Tenants  or  to  such  person  or  persons  as  they  shall 
direct,  and  subject  to  the   provisions  hereinafter  contained,  a 
Lease  or  Leases  of 

All  that,  &c.  (see  Forms  in  Sect.  II. ,  Purchase  Deeds,  Vol.  I.) 

for  a  term  of years  from  the  day  of ,  19 — ,  at  the 

yearly  rent  of  £ for  the  first  years  of  the  said  term 

and  at  the  yearly  rent  of  £— —  for  every  subsequent  year  thereof, 
payable  on  the  usual  quarter  days  without  any  deductions  (except 
in  respect  of  landlord's  property  tax),  such  Lease  or  Leases  to 
be  in  the  form  of  lease  contained  in  the  first  Schedule  hereto  : 

p.— VOL.  II.  8 
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LEASES    (precedents). 


Form  to  be 
varied  if  more 
than  one  Lease 
granted  and 
rents  appor- 
tioned. 


Notice  to 
determine 
tenancies. 


Survey  to  be 
made  of  exist- 
ing buildings. 


Demolition  of 
buildings. 


Submission  of 
plans. 


(ii.)  If  more  tban  one  Lease  is  granted  such  variations  in 
the  parcels  shall  be  made  as  may  be  rendered  necessary  by 
reason  of  that  fact,  and  the  amount  at  which  the  premises 
comprised  in  such  Lease  are  to  be  insured  shall  be  inserted 
according  to  the  certificate  of  the  Lessor's  surveyor,  and  each 
Lease  shall  include  such  part  of  the  premises  as  the  Tenants 
shall  require,  and  the  Tenants  may  determine  the  number  of 

Leases  to  be  granted,  which  shall  not,  however,  exceed  , 

And  if  more  than  one  Lease  is  granted  the  rent  shall  be 
apportioned  according  to  the  value  of  the  sites  respectively 
comprised  in  such  Leases,  and  if  any  question  arises  as  to  the 
value  of  the  sites  the  same  shall  be  decided  by  the  Lessor's 
surveyor,  whose  decision  shall  be  final. 

2.  After  the  execution  hereof  the  Lessor  shall  forthwith 
give  valid  notices  to  determine  the  tenancies  of  the  whole 
of  the  premises,  so  that  possession  of  the  whole  shall  be  given  to 
the  Tenants  on  or  before  the day  of ,  19 — . 

3.  Immediately  after  the  execution  hereof  the  Tenants 
shall  at  their  own  cost  make  a  proper  survey  of  the  buildings 
now    erected  on  the  site  of  the  premises   and    shall    complete 

the  same,  with  proper  plans  thereof,  on  or  before  the day 

of   ,    19 — ,   and  shall  (if   required)  submit  such    plans    to 

the  surveyor  of  the  Local  Authority,  to  be  certified  under  the 
provisions  of  the  Building  Acts  applicable  thereto,  and  shall 
deposit  a  copy  of  such  certified  plans  with  the  Lessor's  surveyor. 

4.  Within   calendar   months   after   possession    of    the 

premises  shall  have  been  given  to  the  Tenants  they  shall 
pull  down  and  clear  away  the  buildings  now  standing  on  the 
site,  and  shall  erect  all  hoardings  which  may  be  necessary 
or  desirable  in  the  ojDinion  of  the  Lessor's  surveyor,  and 
pay  all  fees,  rates  and  taxes  in  connexion  therewith,  and  also 
shall  effect  all  necessary  shorings  and  shall  at  all  times 
keep  the  Lessor  indemnified  from  all  liability  in  respect  of 
such  demolition  and  works, 

5.   (i.)  On  or  before  the  day  of ,  19 — ,  the  Tenants 

shall  submit  to  the  Lessor's  surveyor  the  plans,  drawings, 
sections,  elevations  and  specifications  of  the  buildings  proposed 
to  be  erected  on  the  said  site,  and  such  surveyor  shall  forth- 
with examine  the  same  and  (subject  to  such  alterations  as  he 
may  reasonably  require)  approve  the  same  : 


BUILDING    LEASES,    ETC.  ;    LETTING    BY    AUCTION.  115 

(ii.)  The  said  buildings  shall    be    made    suitable    for    offices  Description  of 
on    the    ground    floor    with    flats    above,    and    the    elevations    ^^"  '"°*^' 

fronting  on  Street  shall  be   executed    in    stone    or    some 

other  material  approved  by  the  said  survej'or : 

(iii.)  The  said  plans,  drawings,  sections  and  elevations  shall  Plans,  &c.,  to 
without  unnecessary  delay  be  so  altered  and  rearranged,   and  when  required. 
the    specifications  shall  be  so  varied,  as  may   be   necessary  to 
obtain  the  approval  of  the  Lessor's  surveyor,  as  well  as  the 
approval  (when  necessary)  of  the  Local  or  other  Authorities. 

(iv.)  After   obtaining    the    approval    aforesaid    the    Tenants  Works  to  be 
shall   forthwith    proceed   with    the    erection    of   the    buildings  after  obtain- 
upon   the  said  site,  and  such  buildings    shall    be    erected   and  of^ptans°^^^ 
carried    out  in  new  materials  of   first-class    quality   and   in    a 
good  and  workmanlike  manner  in  accordance  in  every  respect 
with  the  said  plans,  elevations,  sections    and    specifications  as 
so  approved,  and  with  any  Building  Acts  and  bye-laws  applicable 
thereto,  and  the  Tenants   shall    expend    exclusively    upon   the 
erection  of  the  new  buildings  (without   regard  to  the  costs  of 
excavating     the    foundations,    erecting    hoardings,    and    other 

incidental  matters)  a  sum  equal  to  at  least  per  foot  cube 

[or   a    sum    of    not    less   than   £ in  labour  and  materials 

reckoned  at  the  lowest  current  market  prices,  exclusive  of 
architect's  fees] . 

6.  The   Tenants    shall    eft'ect    all    excavations   necessary    for  Foundations  to 
the  foundations,  but  shall  not  remove  any  sand  or  ballast  from     ^^^^^"^^^  • 
the   site  (except  such  as  may  be  necessary  in  connexion  with 

the  foundations),  And  any  antiquities  found  on  the  site  shall, 
subject  to  the  rights  (if  any)  of  the  Crown,  belong  to  the  Lessor 
and  be  delivered  to  his  surveyor. 

7.  (i.)  The    buildings  shall  be    entirely    roofed  in    (with    all   Times  for 
necessary  gutters  and  stack  pipes),  and  all  drains   and  sewers  of"works?" 

finished,  and  the  entire   carcase    erected    within  calendar 

months  after  the    Tenants   shall    have    been    given   possession 

of  the  premises : 

(ii.)  The  buildings  shall  be  finished  according  to  the  approved 
plans  and  specifications  to  the  satisfaction  of  the  Lessor's 
surveyor,  fit  for  occupation  (except  partitions    and    alterations 

for   occupiers),   within   calendar   months  from    the    time 

when  the  carcase  has  to  be  erected  : 

(iii.)  If  the  completion  of  the  said  works  shall    be    delayed  strike 

clause. 
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by  reason  of  fire  or  climatic  conditions,  strikes  (//),  lock-outs  (h), 
or  other  like  causes  (not  arising  on  account  of  the  acts  or 
defaults  of  the  Tenants),  such  extension  of  time  for  completion 
of  the  said  works  shall  be  allowed  as  the  surveyor  of  the  Lessor 
shall  authorise  in  writing  as  being  reasonable. 

8.  The  Tenants  shall  for  the  purposes  of  these  presents 
give  all  necessary  and  usual  notices  under  any  Building  or 
other  Acts  or  bye-laws  affecting  the  said  works,  and  shall  also 
give  notices  to  all  Water  Boards,  Gas  and  Electric  Light  and 
Power  Companies,  or  other  authorities  as  may  be  necessary, 
and  pay  all  costs,  fees  and  outgoings  incidental  to  any  such 
notice. 

9.  The  Lessor  and  the  persons  authorised  by  him  may  at 
any  time  enter  upon  the  premises  for  the  purpose  of  viewing 
the  state  and  progress  of  the  said  works  and  of  inspecting  the 
materials  used  therein. 

10.  The  Lessor's  surveyor  may  in  writing  from  time  to  time 
direct  the  re-execution  of  any  works  which  in  his  opinion 
may  be  defective  and  the  removal  from  the  works  of  any 
materials  which  in  his  opinion  are  not  in  accordance  with 
the  approved  specification  within  such  reasonable  times  as  he 
may  think  proper  and  the  substitution  of  other  materials  and 
workmanship  in  accordance  with  the  approved  specification, 
and  thereupon  the  Tenants  shall  give  effect  to  any  such  directions 
within  such  reasonable  times  as  the  said  surveyor  may 
prescribe. 

11.  The  Tenants  shall,  when  required  by  the  Lessor's 
surveyor,  furnish  to  him  such  evidence  that  the  materials  used 
or  to  be  used  in  the  said  works  are  of  the  quality  hereby 
prescribed. 

12.  The  Tenants  shall  not  cover  up  any  foundations  for 
walls,  piers,  stanchions,  columns,  drains  or  other  works  until 
such  foundations  have  been  inspected  and  approved  by  the 
Lessor's  surveyor,  who  shall  (within  ten  days  from  the  receipt 
of  a  written  notice  requiring  him  to  do  so)  inspect  the  same, 
and  if  any  foundation  shall  be  so  covered  up  before  the  same 
has  been  finally    approved, then  ihe  i-ame  shall  be  exposed  by 


(</)  See  Stephens  v.  Harris  (1887),  o1  L.  T.  (518  ;  57  L.  J.  Q.  B.  203. 

{h)  See  Be  Richardsona  and  Samuel,  1898,  1  Q.  B,  261 ;  66  L.  J.  Q.  B.  868. 
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the  Tenants,  if  so  required  by  the  Lessor's  surveyor,  within  at 
least days  after  such  requisition  has  been  made. 

13.  Any    defects    or    other    faults    discovered    within    Defects  to  be 

calendar    months  from  the  actual  time   of    the    completion    of 

the  works,  and  which  in  the  opinion  of  the  Lessor's  surveyor 
are  the  result  of  defective  or  inferior  materials  or  workmanship 
being  employed,  shall  within  such  time  as  such  surveyor  may 
direct  be  made  good  by  the  Tenants  at  their  own  cost  to  the 
satisfaction  of  the  said  surveyor. 

14.  The  Tenants  shall  on  or  before  the   day  of  ,   Tenants' 

19—,  deposit  with  Messrs.  ■ (haiikn-s),  of  ■ ,  in  the  joint  ^''P"''*" 

names  of  the  Tenants  and  the  Lessor  as  security  for  the 
erection   and   due   completion   of   the    said    works,  the  sum  of 

i* ,    which    shall    be    in    all    respects    at    the    risk    of    the 

Tenants,  but  the  interest  on  the  deposit  shall  (subject  as 
hereinafter  provided)  be  paid  to  the  Tenants. 

15.  The  Tenants  shall  (subject  as   hereinafter    provided),   if  Payment  out 

they  shall  by  not  less  than days'    notice    in    writing   to  °    '^^"^^ ' 

the  Lessor  so  require  it,  be  entitled  to  repayment  by  instal- 
ments of  the  said  deposit  as  the  works  proceed,  in  accordance 

with  the  certiticates  from  time  to  time  granted  by  the  Lessor's 
surveyor  [in  the  events  mentioned  in  the  second  Schedule 
hereto]. 

16.  The  Tenants  shall  not  at  any  time  during  the  term  hereby  Not  to  make 
agreed  to  be  granted  erect  or  build  or  permit  to  be  erected  or  ^itg^^^io'j'jg 
))uilt  upon  any  part  of  the  premises  any  building  or  erection  not 

in  accordance  with  the  ap^Droved  plans  and  elevations  and 
specifications,  nor  make  any  structural  alterations,  whether  in 
the  external  elevation  or  internal  arrangement  or  of  any  other 
nature,  in  respect  of  the  said  buildings  and  works,  or  any  of 
them,  without  the  i)revious  consent  in  writing  of  the  Lessor's 
survej^or,  but  such  consent  shall  not  be  unreasonabl}'  withheld 
in  any  proper  case. 

17.  The    materials    of   the   existing    buildings    and  erections  DemoiisheJ 
shall  (subject  as  aforesaid)  belong  to  the   Tenants,   but  no  old  beiong\o 
material  is  to  be  used  in  the  new  building  or  works  except  with  Tenants. 
the  consent  in  writing  of  the  Lessor's  surveyor. 

IB.  In  the  execution  of  the  said  works   (including  the  pulling  Building  Acts, 
down  of  the  old  buildings,  the  excavation  of  the  site,  and  the  pHe'd  witM^)? 

(/)  See  the  London  Building  Acts,  1894,  1898,  and  1905. 
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erection  of  hoardings)  the  Tenants  shall  at  their  own  cost 
comply  in  all  respects  with  all  Building  and  other  Acts  and  the 
bye-laws  of  the  Local  and  other  Authorities  [including  the 
Metropolitan  Water  Board],  and  obtain  all  necessary  licences  and 
pay  all  such  sums  as  may  be  incurred  in  connexion  with  the 
said  works  (including  all  surveyors'  fees  and  other  charges  and 
expenses  of  every  description),  and  shall  keep  the  Lessor 
indemnified  against  the  same. 

19.  Until  the  said  Lease  or  Leases  shall  have  been  executed 
the  Tenants  shall  not  assign  or  otherwise  deal  with  the  benefit 
of  this  Agreement  without  the  previous  consent  in  writing  of  the 
Lessor,  but  such  consent  shall  not  be  unreasonably  withheld  in 
the  case  of  a  respectable  and  responsible  person  or  company, 
and  shall  not  be  required  in  the  case  of  a  mortgage. 

20.  The  Tenants  shall  keep  indemnified  the  Lessor  from  all 
liability  to  any  adjoining  or  neighbouring  owner,  tenant  or 
occupier,  or  other  person  whatsoever  which  may  be  incurred  by 
reason  of  the  execution  of  the  works  aforesaid  (including  the 
jDuUing  down  of  the  old  buildings  or  any  of  them)  and  from  all 
proceedings,  costs,  claims  and  demands  in  respect  of  any  such 
liability  or  alleged  liability ;  And  such  indemnity  shall  not  be 
determined  by  the  execution  of  any  Lease  of  the  premises  or  any 
part  thereof :  And  the  Tenants  shall  at  their  own  cost  make 
such  arrangements  with  any  adjoining  or  neighbouring  owner  or 
occupier  with  respect  to  any  ancient  lights  or  alleged  rights  to 
light  which  might  interfere  with  the  erection  of  the  said 
buildings  and  works  as  the  Lessor  may  from  time  to  time 
approve. 

21.  If  the  Tenants  shall  make  default  in  erecting,  covering 
in  and  finishing  the  said  buildings  and  works  (except  partitions 
and  decorations  for  occupiers)  and  making  the  same  fit  for 
occupation  within  the  respective  times  hereinbefore  fixed  for 
those  purposes  or  any  authorised  extension  thereof  according  to 
the  provisions  hereinbefore  contained,  or  if  there  shall  be  any 
breach  of  any  of  the  agreements  to  be  performed  or  observed 
by  the  Tenants,  or  if  any  event  happens  whereby  if  the  said 
Lease  or  Leases  had  been  actually  granted  the  Lessor  would  be 
entitled  to  re-enter  upon  the  premises  under  the  powers  therein 
contained,  then  and  in  any  such  case,  unless  the  premises  shall 
be  erected,  covered  in  or  completely  finished  and  made  fit  for 
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occupation  (except  as  aforesaid)  according  to  the  provisions 
hereinbefore    contained,   or   the   breach  of   any   agreement  or 

provision  shall  be  remedied  (as  the  case  may  be)   within  

calendar  months  after  notice  in  writing  to  the  Tenants  of  any 
matters  required  to  be  done  or  remedied  shall  be  given,  or 
within  such  extended  period  as  the  Lessor's  surveyor  shall 
certify  to  be  reasonable,  this  Agreement  shall  at  the  expiration 
of  such  period,  at  the  option  of  the  Lessor,  determine,  and  in 
that  case  the  deposit  or  the  balance  thereof  shall  be  forfeited  to 
the  Lessor,  who  shall  be  entitled  to  have  the  same  paid  to  him 
by  way  of  liquidated  damages,  and  the  Lessor  may  resume 
possession  of  the  premises  (or  of  so  much  thereof  as  shall  not  be 
included  in  any  Lease  then  actually  granted),  together  with  all 
buildings  and  erections,  materials,  plant  and  things  thereon, 
without  making  to  the  Tenants  any  allowance  for  the  same : 
And  the  Lessor  may  use  all  contractor's  plant  on  the  jjremises 
until  completion  of  the  works  or  may  require  the  same  to  be 
removed  :    And  if  the  said  plant  shall  not  be  removed  within 

days  after  notice  to  the  Tenants  by  the  Lessor  so  to  do, 

the  same  shall  become  the  absolute  property  of  the  Lessor. 

22.  Provided  also,  that  in  case  any  such  default  as  aforesaid  As  to  specific 
shall  be  made  in  erecting,  covering  in,  or  completing  the  said  P^i'^onuance. 
buildings  and  works  within  the  respective  periods  aforesaid  and 

the  Lessor  shall  elect  to  enforce  the  specii&c  performance  of  this 
Agreement,  he  shall  be  entitled  to  fix  in  writing  such  extended 
period  or  periods  for  the  erecting,  covering  in  and  completing 
respectively  of  the  said  buildings  and  works  as  he  shall  think 
fit,  and  in  such  case  this  Agreement  shall  be  read  and  have  efl'ect 
as  if  the  period  or  periods  so  fixed  had  been  originally  inserted 
therein  instead  of  the  period  or  periods  hereinbefore  fixed  for 
that  purpose. 

23.  (i.)  If  and  when  the  respective  buildings  to  be  comprised  in  as  to  thegi-ant 
each  Lease  shall  have  been  entirely  finished  in  carcase  and  roofed  °^  ^^^  Leases. 
in  (with  all  proper  gutters,  and  stack  pipes)  and  all  drains  and 

sewers  finished  and  all  staircases  erected  and  completed,  and  a 
certificate  to  that  efi'ect  signed  by  the  Lessor's  surveyor  shall  have 
been  produced  to  the  Lessor,  the  Lessor  shall  grant  and  the 
Tenants  (or  their  nominees)  shall  accept  a  Lease  or  Leases 
thereof,  and  the  Tenants  shall  execute  a  counterpart  of  every 
such  Lease. 
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(ii.)  The  Leases  and  counterparts  shall  be  prepared  by  the 
solicitors  of  the  Lessor,  and  the  Tenants  shall  not  require  any 
evidence  of  the  title  of  the  Lessor  to  grant  any  Lease. 

(iii.)  Each  Lease  shall  be  stamped  in  accordance  with  the 
provisions  of  section  four,  sub- section  (3)  of  the  Finance  (1909-10) 
Act,  1910,  but  the  Tenants  shall  on  demand  repay  to  the  Lessor 
all  sums  (if  any)  paid  by  him  in  respect  of  increment  value  duty 
on  the  grant  of  any  Lease. 

24.  The  Tenants  shall  during  the  erection  of  the  said  buildings, 
and  until  the  Lease  or  Leases  shall  be  granted,  keep  the  buildings, 
whether  completed  or  not,  insured  against  fire  in  the Insur- 
ance Company  to  the  full  building  value  thereof  in  the  joint 
names  of  the  Lessor  and  the  Tenants,  and  shall  keep  the  same 
when  completed  so  insured  until  the  Lease  or  Leases  shall  be 
granted,  and  shall  upon  request  deposit  with  the  Lessor  every 
policy  and  receipt  for  the  last  premium  of  every  such  insurance, 
and  in  case  of  damage  or  destruction  by  fire  shall  forthwith  lay 
out  the  insurance  money,  and  in  case  of  deficiency  thereof  shall 
expend  any  further  money  required  in  rebuilding  and  re- 
instating the  building  so  destroyed  or  damaged  according  to  the 
original  plan  and  elevation  thereof  previous  to  such  fire.  In 
case  any  of  the  buildings  and  works  shall  not  be  insured  as 
aforesaid,  the  Lessor  may  insure  the  same  and  j)ay  the  pre- 
miums, and  the  amount  thereof  shall  be  repaid  by  the  Tenants 
and,  until  such  repayment,  be  a  charge  on  the  premises  and 
recoverable  by  distress  as  for  rent  in  arrear. 

25.  (i.)  Until  the  Lease  or  Leases  shall  have  been  actually 
granted  the  Tenants  shall  be  deemed  to  be  tenants  at  will  of 
the  Lessor  at  the  rent  agreed  to  be  thereby  reserved  or  at 
such  part  thereof  as  shall  not  be  reserved  by  any  Lease 
actually  granted,  and  the  said  rent  and  all  rates  and  taxes, 
charges,  duties,  assessments  and  other  outgoings  whatsoever 
which  may  be  assessed,  charged  or  imposed  upon  or  become 
payable  in  respect  of  the  premises  shall  be  paid  by  the  Tenants, 
and  all  covenants,  conditions  and  provisions  on  their  part 
agreed  to  be  contained  in  any  such  Lease  or  Leases  shall  (so 
far  as  the  same  may  be  applicable)  be  performed  by  the 
Tenants  in  like  manner  as  if  a  Lease  or  Leases  of  the  whole 
premises  had  been  actually  granted,  and  the  Lessor  may  distrain 
for  rent  in  arrear  and  exercise  all  such  powers  and  remedies  in 
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respect  of  any  breach  of  the  Tenants'  covenants  or  of  the  said 
conditions  and  i^rovisions  as  if  the  said  Lease  or  Leases  had 
been  actually  granted  : 

(ii.)  Provided  always,  that  for  the  purposes  of  the  Tithe  Act, 
1891,  and  all  Building  Acts  and  bye-laws  thereunder,  and  of 
giving  and  receiving  notices  respecting  party  walls  and  other 
Hke  matters,  the  Tenants  shall  be  deemed  to  be  the  owners  of  the 
premises. 

26.  (i.)  If  any  dispute  arises  between  the  Lessor  and  the  Tenants  Appeals  from 
as  to  whether  the  Lessor's  surveyor  is  (where  so  required   by  surveyor" 
these  presents)  acting  reasonably  or  is  otherwise  acting  within  j^eTasan^^^ 
the  powers  hereby  conferred  on  him,  then  every  such  dispute  absolute 

'■  ''  .  .  discretion. 

shall  be  referred  to  the  arbitration  of  the  President  for  the  time 
being  of  the  Institute  of  British  Architects  or  of  his  nominee, 
whose  decision  shall  be  final.  If  the  President  or  any  member 
of  his  firm  is  professionally  employed  in  connexion  with  these 
presents,  then  the  Vice-President  shall  for  the  purposes  of  this 
clause  act  in  his  place  : 

(ii.)  Provided  that  the  Lessor's  surveyor  shall  have  power  at 
his  absolute  discretion  to  grant  or  refuse  any  application  for  the 
alteration  of  the  approved  plans,  drawings,  sections  and  speci- 
fications, or  for  the  repayment  of  any  part  of  the  Tenants' 
dei^osit,  and  to  give  or  refuse  any  certificate  in  relation  to  the 
premises : 

(iii.)  The  expression  "Lessor's  surveyor"  means  the  surveyor 
for  the  time  being  of  the  Lessor. 

27.  The  fees  of  the  Lessor's  surveyor  (not  exceeding  the  sum  of  Payment  of 

£ )  and  the  costs  of  and  incidental  to   the  i^reparation  and 

execution  of  these  presents  and  of  the  preparation  and  execution 

of  the  said  Leases  and  the  counterparts  thereof  (in  addition  to 
the  stamps  and  outgoings    which    are    also    to    be  paid   bj-  the 

Tenants),  not  exceeding  the  sum  of   i' ,  shall  be  borne  and 

paid  by  the  Tenants  as  follows  : — 
(i.)  As  to  the  said  surveyor's  fees — 

(a)  The  sum  of  £ on  the  approval  of  the  plans  ; 

(b)  The  sum  of  £ on  certifying  for  the  Lease  or  Leases 

(proportionately  according  to  whether  there  are  one  or 
more) ; 

(c)  £ —  per  cent,  on  the  amount  of  the  deposit  from  time 

to  time  certified  to  be  repaid  to  the  Tenants  : 


122 


LEASES    (precedents). 


(ii.)  As  to  the  said  costs — 

The  sum  of  :£ and  all  stamps  and  outgomgs  to  date 


(a) 

(b) 


on  signing  of  this  Agreement ; 
The  sum  of  £ and  all  stamps  and  outgoings  to  date 


not  previously  paid  wholly  or  proportionately  on  the 
granting   of   the   said  Lease,  or  Leases,  as  the  case 
may  be. 
In  wrrNEss,  &c. 

{Add  scJiedides.) 


Parties. 


Recite  that 
Lessee  has 
failed  to  per- 
form covenant 
to  build  three 
messuages 
within  a  given 
time. 


Agreement 
that  time  shall 
be  extended. 


No.  V. 

DEED  of  Arrangement  for  extending  the  time  for  the  Per- 
formance of  a  Covenant  in  a  Lease  to  complete  Buildings 
{hy  indorsement  on  Lease). 

THIS  INDENTUEE,  made,  &c.,  Between  the  within-named 
A.  B.  (hereinafter  called  the  Lessor)  of  the  one  part,  and  the 
within-named  C.  D.  (hereinafter  called  the  Tenant)  of  the  other 
part : 

Whereas  the  Tenant  has  failed  to  perform  the  covenant  on  his 
part  contained  in  the  within-written  Indenture  for  the  erection 
and  completion  before  the day  of  of  a  good  and  sub- 
stantial messuage  on  each  of  the  three  plots  of  ground  comprised 
in  the  within-written  Indenture  and  has  requested  the  Lessor  to 
extend  the  time  for  the  erection  and  completion  thereof  to  the 
day  of ,  which  the  Lessor  has  agreed  to  do  : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
declared  that  the  covenant  contained  in  the  within-written 
Indenture  for  the  erection  and  completion  of  three  messuages 
on  the  plots  of  land  thereby  demised,  and  all  other  the  provi- 
sions contained  in  the  within-written  Indenture,  shall  be  read 

and  construed  as  if  the day  of ,  19 — ,  had  been  the  time 

fixed  by  the  said  Indenture  for  the  completion  of  the  said  messuages 

instead  of  the day  of ,  19 — . 

In  witness,  &c. 
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No.  VI. 

AGREEMP'.NT  for  a  Lease  of  a  House  in  Town  in  con- 
sideration of  a  Premium.  The  Lessor,  who  is  a  Builder, 
agrees  to  complete  the  lioiise  before  a  certain  daj/. 

AN  AGREEMENT,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Lessor),  of  the  one  part,  and   C.  D.,  of,   &c. 
(hereinafter  called  the  Tenant),  of  the  other  part, 

WHEREBY  it  is  agreed  as  follows  :— 

1.  In  consideration  of  the  premium  or  sum  of  £ to  be  paid  Agieement  to 

.  .  grant  Lease, 

to  him  by  the  Tenant,  as  hereinafter  mentioned,  and  of  the  rent  and 
Lessee's  covenants  to  be  reserved  and  contained  in  the  Lease  here- 
inafter mentioned,  the  Lessor  will  grant  to  the  Tenant  a  Lease  of 

All  that,    &c.  (drscrihc    Itonse   icitli   am/  neecsnani  exceptions  to  be  in  form 

in  first 

or  reservations),  for  a   term  of  ■ 3'ears  from  the  day  schedule. 

of  next,  at  the  yearly  rent  of  £ ,  payable  quarterly  on 

the  usual  quarter  days,  such  Lease  to  contain  the  covenants  and 
conditions  and  be  in  the  form  contained  in  the  first  Schedule 
hereto,  with  such  variations  as  the  deaths  of  the  parties  or  other 
circumstances  may  render  necessary. 

2.  The  Lessor  will  complete  the  said  messuage  in  accordance  Agreement  by 
with  the  specifications  contained  in  the  second  Schedule  hereto  complete 

on  or  before  the day  of next.  ^°"^^' 

3.  The  Tenant  will  accept  the  said  Lease  and  pay  the  said  ^^ssee  to  pay 

'■  _  '■     '^  premium. 

premium  of  £ in  manner  following,  viz.,  the  sum  of  £ 

on  the  signing  hereof,  and  by  way  of  deposit,  and  the  remaining 

sum  of  £ on  the day  of  next,  on  which  day  the 

Lease  and  counterpart  shall  be  executed. 

4.  The  intended  Lease  and  counterpart  shall  be  prepared  by  ^'°**  "^  Lease, 
the  Lessor's  solicitor  at  the  cost  of  the  Tenant,  who  shall  not 

require  any  evidence  of  the  Lessor's  title. 

5.  If  the  Tenant  shall  not  perform  his  part  of  the  above  con-  Deposit  to  be 

.  ^    '■  ^  ^  ^  lorteited  on 

ditions  the  sum  of  £ paid  by  him  shall  be  forfeited  to  the  non-perform- 

T  ance  by  Lessee 

-LieSSOr.  of  his  part  of 

As  witness,  &c. 

The  First  Schedule  above  referred  to. 

The  form  of  Lease  above  referred  to. 

The  Second  Schedule  above  referred  to. 

Particulars  of  works  to  be  completed  by  the  Lessor. 


Agreement. 
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No.  VII. 

CONDITIONS  of  Letting  Ini  Auction  of  Land  in  London 
wlierc  there  are  Old  Buildings  on  the  Land  and  tlie 
Tenant  agrees  to  Kebuild. 

The  Lease  1.  The  Lessoi*  Will,  subject  to  tlieso  coiiditions,  grant  to  the 

auctfon.  ■^  highest  bidder  a  Lease  (hereinafter  called  the  Lease)  of  the  land 
described  in  the  particulars  for  a  term  of  ninety-nine  years  from  the 

day  of  ,  19 — ,  at  a  rent  for  the  first  twelve  calendar 

months  of  the  said  term  of  a  peppercorn  if  demanded,  and  at  a 
yearly  rent  for  the  residue  of  the  said  term  equal  to  the  amount 
of  the  highest  accepted  bidding.  A  reserved  or  minimum  rent 
will  be  fixed,  and  the  Lessor  reserves  the  right  to  bid  up  to  that 
amount  by  his  agent,  but  subject  as  aforesaid  the  highest  bidder 
shall  be  entitled  to  the  Lease,  and  if  any  dispute  occur  concerning 
any  bidding  the  property  shall  be  put  up  again  at  the  last  undis- 
puted bidding,  or  the  auctioneers  may  decide  the  dispute. 

Bidding.  2.  No  bidder  shall  advance  a  less  sum  at  any  bidding  than  the 

sum  fixed  by  the  auctioneers,  and  no  bidding  shall  be  retracted. 

Highest  bidder  3.  Thb  persou  wliose  bidding  is  accepted  (hereinafter  called 
the  Tenant)  shall  immediately  thereupon  sign  the  annexed 
contract,  and,  for  identification,  the  form  of  Lease  hereinafter 
referred  to,  and  shall  at  the  same  time  pay  to  the  auctioneers  on 
behalf  of  the  Lessor  a  sum  equal  to  the  amount  of  his  bidding, 
which  payment  shall  (subject  to  these  conditions)  be  accepted  by 
the  Lessor  in  discharge  of  the  rent  for  the  second  year  of  the 
said  term. 

References.  4.  WiTHiN  four  days  from  the  date  of  the  auction  the  Tenant 

shall  furnish  the  solicitors  of  the  Lessor  with  the  names  and 
addresses  of  three  persons  to  be  referred  to  as  to  his  capacity, 
financial  or  otherwise,  to  carry  out  his  contract,  and  if  the  Lessor 
shall  within  fourteen  days  from  the  signing  of  the  contract 
decide  as  the  result  of  inquiry  or  otherwise  that  the  Tenant  is 
ineligible  as  a  tenant  or  contractor,  the  Lessor  may  by  notice  in 
writing  signed  by  his  solicitors  annul  this  contract,  in  which  case 
the  Tenant  shall  be  repaid  the  sum  paid  by  him  on  the  signing 
of  the  contract,  but  without  interest,  costs,  damages  or  any  other 
compensation  whatsoever. 


to  sign  con 
tract,  &c. 
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5.  The  Tenant  shall  not  require  the  production  of  or  investi-  Lessor's  title. 
gate  or  make  any  objection  or  requisition  in  respect  of  the  title 

of  the  Lessor  or  of  his  power  to  grant  the  proposed  Lease. 

6.  The  property  is  believed  and  shall  be  taken  to  be  correctly  identity. 
described  as  to  dimensions,  quantities,  boundaries    and  other- 
wise, and  will  be  demised  subject  to  all  rights  of  light  and  other 
easements  affecting  the  same,  and  if  any  error,  mis-statement 

or  omission  in  the  particulars  or  in  the  annexed  plan  as  to 
dimensions  or  otherwise  shall  be  discovered,  it  shall  not  annul 
the  contract  or  letting,  nor  shall  the  rent  be  reduced  or  increased 
by  reason  thereof. 

7.  Possession  of  the  property  will  be  given  on  the day  Possession. 

of .     The  property  shall  as  from  the  date  of  the  contract  be 

at  the  risk  of  the  Tenant,  who  shall  as  from  that  day  pay  the 
usual  outgoings,  and  the  same  shall  (if  necessary)  be  appor- 
tioned. As  from  the  last-mentioned  day  the  Tenant  shall  become 
entitled  for  his  own  benefit  to  the  materials  of  such  of  the 
buildings  which  may  then  be  standing  on  the  property  as  belong 
to  the  Lessor  on  payment  to  the  Lessor  of  the  sum  hereinafter 
mentioned. 

8.  The  Tenant  shall  at  his  own  cost  and  risk  with  all  reason-  Erection  of 

able  speed  after  the day  of pull  down  and  remove  the 

buildings  and  erections  now  standing  upon  the  property,  and 

shall  pay  to  the  Lessor  on  demand  the  sum  of  i,' for  the  old 

materials  before  such  removal  and  erect  and  build  thereon  in  a 
substantial  and  workmanlike  manner,  with  the  best  materials  of 
their  several  kinds,  and  in  conformity  in  every  respect  with 
plans,  elevations  and  specilications  to  be  approved  by  the 
surveyor  of  the  Lessor,  and  under  the  inspection  and  to  the 
satisfaction  of  such  surveyor,  one  messuage  of  the  first-rate  class 
of  building,  with  all  proper  and  suitable  outbuildings,  offices, 
conveniences,  and  appurtenances,  and  shall  expend  in  building 

such  messuage  not  less  than  the  sum  of  £ ,  the  said  messuage 

to  be  built  and  covered  in  on  or  before  the  day  of  , 

19 — ,  and  to  be  carefully  finished  fit  for  habitation  on  or  before 

the day  of ,  19 — ,  and  shall  not  at  any  time  during  the 

term  hereby  agreed  to  be  granted  erect  or  build  or  permit  to 
be  erected  or  built  upon  any  part  of  the  property  any  messuage 
or  building  not  conformable  to  the  plans  and  elevations 
previously  approved  and  signed  by  the  surveyor  for  the  time 


building,  &c. 
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Clay,  &c., 
not  to  be 
removed. 


Shoring  up,  &c. 


Indemnity  as 
to  personal 
injuries. 


Compliance 
with  London 
Building  Act, 
1894. 


being  of  the  Lessor,  nor  make  any  alteration  in  the  external 
elevation  of  the  said  messuages  and  buildings  without  the 
previous  consent  in  writing  of  the  Lessor  or  of  his  surveyor. 

9.  No  sand,  earth,  clay,  loam  or  gravel  dug  out  from  the 
premises  shall  be  sold  or  disposed  of,  nor  shall  any  be  removed 
except  so  far  as  may  be  necessary  for  the  execution  of  the  works, 
and  the  Tenant  shall  not  during  the  progress  of  the  works  or 
afterwards  burn  bricks  or  cement  or  create  or  allow  any  un- 
necessary nuisance  on  the  land.  The  Lessor  reserves  the  right 
to  all  antiquities  and  articles  and  objects  of  interest  and  value 
found  under  the  surface  of  the  land  and  power  to  remove  the 
same  and  take  possession  thereof  upon  making  such  compensa- 
tion for  loss  of  time  or  other  damage  (if  any)  as  the  Lessor's 
surveyor  shall  award. 

10.  The  Tenant  at  his  own  cost  shall  shore  up  and  support  all 
buildings,  walls,  vaults,  cellars,  and  other  structures  and  matters 
whatsoever  that  may  be  likely  to  be  endangered  or  disturbed  by 
the  works,  and  shall  take  all  risk  of  damage  of  every  description 
that  may  accrue  to  any  person  or  property,  and  shall  before  com- 
mencing the  said  works  erect  before  the  whole  front  of  the 
premises  and  maintain  during  the  pulling  down  of  the  present 
building  and  erection  of  the  proposed  new  building  a  good  and 
substantial  close  hoarding,  and  shall  construct  and  maintain  a 
temporary  footway  with  post  and  rail  fencing  for  the  protection 
of  the  public  in  accordance  with  the  requirements  of  [the  Public 
Health  Department  of  the  City  of  London]  or  other  local 
authority. 

11.  The  Tenant  shall  indemnify  and  save  harmless  the  Lessor 
and  the  persons  deriving  title  under  him  against  any  proceedings, 
damages,  claims  or  expenses  in  respect  of  any  injury  (including 
personal  injuries,  whether  caused  by  accident  or  otherwise)  which 
may  be  done  or  alleged  to  be  done  by  the  Tenant  or  his  agents, 
builders,  contractors  or  workmen  or  other  persons  employed  by 
him  or  them  to  any  adjoining  or  neighbouring  premises,  or  to 
the  lights  thereof,  or  to  any  person  or  persons  in  and  about  the 
erection  of  the  new  messuage  and  buildings  or  incident  thereto. 

12.  The  Tenant  shall  at  his  own  expense  in  the  execution  of 
the  works  comply  in  all  respects  with  the  London  Building  Act, 
1894,  and  all  other  statutory  provisions  and  the  bye-laws  and 
regulations    of    all    local    or    other    authorities,    and    execute 
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and  do  all  works  and  things  required  by  any  such  Acts,  bye-laws 
or  regulations,  and  shall  be  subject  to  all  rights  of  light  and  air 
and  other  easements  (if  any)  existing  in  respect  of  any  portion 
of  the  land,  and  shall  indemnify  and  save  harmless  the  Lessor 
and  the  persons  deriving  title  under  him  against  all  fees,  charges, 
penalties,  claims  and  exj^enses  to  be  made  or  incurred,  or  which 
may  be  payable  for  obtaining  the  approval  of  any  local  or  other 
authority  to  any  of  the  works  or  matters  aforesaid,  and  shall 
do  all  such  work  to  the  satisfaction  of  the  surveyor  of  the  Lessor, 

13.  The  Tenant  shall  form  the  drains  to  be  used  in  connexion  Drainage. 
with  the  messuage  to  be  erected  as  aforesaid  and  connect  them 

with  the  nearest  main  sewer  and  pave  the  footways  adjoining 
the  said  messuage  and  form  the  channels  outside  the  same  to  the 
satisfaction  in  all  respects  of  the  Lessor  and  the  local  or  other 
authorities  or  their  resj)ective  surveyors,  and  for  that  purpose 
afford  them  every  facility  for  the  inspection  of  the  works  while 
in  progress. 

14.  The  Tenant  shall  during  the  erection,  &c.  (continue  as  in  insurance. 
clause  24  of  Precedent  IV.  of  this  Section,  j).  120,  sup.). 

15.  The  Lessor  or  his  surveyor  may  at  all  reasonable  times  Power  to 
enter  upon  the  premises  and  view  the  state  and  progress  of  the  and  view, 
buildings  and  works  and  the  materials  used  and  intended  for 

use  therein.  Any  portion  of  any  building  which  is  not  built  in 
accordance  with  the  approved  plans  and  specifications  shall  be 
amended  or  rebuilt  on  notice  in  writing  being  given  by  the 
Lessor  or  his  surveyor. 

16.  As  soon  as  the  said  messuage  shall  have  been  covered  in,  Grantof  Lease 
drained  and  completely  finished  ready  for  occupation  in  accord-  of^work. 
ance  with  the  provisions  hereinbefore  contained,  and  a  certificate 

to  that  efl'ect  signed  by  the  Lessor's  surveyor  shall  have  been 
produced  to  the  Lessor,  the  Lessor  shall  grant  to  the  Tenant  or 
his  nominee  (provided  such  nominee  is  approved  by  the  Lessor) 
a  Lease  of  such  messuage  and  the  said  piece  of  land  for  the 
term  and  at  the  rents  mentioned  or  referred  to  in  condition  1  of 
these  conditions. 

17.  The  Lease  to  be  granted  in  accordance  with  these  conditions  Form  of  Lease. 
shall  be  in  the  form  of  and  contain  the  reservations,   covenants 

and  provisions  contained  in  the  form  of  lease,  a  print  of  which  will 
be  produced  in  the  sale-room  at  the  time  of  sale,  and  may  be 
inspected   at  any  time  during    business  hours  within  fourteen 
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Counterpart 
to  be  executed, 
etc. 


Preparation  of 
Lease,  &c., 
and  costs. 


Position  as 
between  the 
parties  until 
Lease  granted. 


days  next  preceding  the  day  of  sale  at  the  office,  No.  — , 

Street,  of  Messrs.  — ,  the  solicitors  of  the  Lessor. 

18.  The  Tenant  shall  accept  a  Lease  of  the  property  and  the 
messuage  to  be  erected  thereon  if  and  when  the  Lessor's  sur- 
veyor shall  have  certified  the  completion  of  the  said  buildings  in 
accordance  with  these  conditions,  and  shall  on  accepting  the 
Lease  execute  a  counterpart  thereof,  and  shall  from  time  to  time 
whenever  so  required  by  or  on  behalf  of  the  Lessor  execute  and 
do  all  instruments  and  things  necessary  to  enable  the  Tenant  to 
be  registered  as  proprietor  of  the  Lease  with  a  good  leasehold 
title  under  the  Land  Transfer  Acts,  1875  and  1897. 

19.  The  Lease  and  counterpart  shall  be  prepared  by  the 
solicitors  of  the  Lessor,  and  the  Tenant  shall  pay  the  cost 
thereof  according  to  the  statutor}^  charge,  and  also  the  cost  of 
registering  the  same  under  the  Land  Transfer  Acts,  in  addition 
to  the  stamp  duties  (excej)t  increment  value  duty  if  any)  and 
other  disbursements.  The  Tenant  shall  also  pay  the  fees  of  the 
surveyors  for  approving  the  plans  and  specifications  and  for 
service  in  the  interest  of  the  Lessor  and  for  certifying  the 
completion  of  the  building,  such  fees  being  agreed  at  a£l  per 
cent,  on  the  amount  expended  in  the  building.  The  Tenant 
shall  also  before  the  grant  of  the  Lease  pay  the  fees  of  the 
district  surveyor  and  any  other  fees  imposed  by  the  proper 
authority  in  connexion  with  the  said  buildings  and  works. 

20.  Until  such  Lease  shall  be  granted,  the  Tenant  shall  as 

from  the day  of {tlie  commencement  of  the  term)  pay  to 

the  Lessor  the  rent  to  be  reserved  by  the  Lease,  and  shall  also  as 

from  the day  of {the   day  on   which,  possession  is  to  be 

(jiren)  pay  the  sewer  and  main  drainage  rates,  local  and  all 
other  taxes,  rates,  charges,  duties,  impositions,  assessments  and 
outgoings  whatsoever,  whether  parliamentary,  parochial,  muni- 
cipal or  otherwise,  which  now  are  or  at  any  time  after  the  last- 
mentioned  day  shall  be  taxed,  charged  or  imposed  on  the  land, 
buildings  and  premises,  or  the  owners  or  occupiers  in  respect 
thereof,  and  shall  perform  all  the  covenants  and  agreements  on 
his  part  agreed  to  be  contained  in  the  Lease  so  far  as  the  same 
shall  be  applicable,  and  as  if  the  Lease  had  been  actually 
granted,  and  so  that  the  Lessor  shall  have  and  be  entitled  to  all 
such  remedies  by  distress,  action  or  otherwise  for  recovering  rent 
in  arrear  and  for  breach  of  any  of  the  covenants  or  agreements 
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Oil  the  part  of  the   Tenant  as  if  the  Lease  had  been  actually 
granted.     If  the  building  operations  shall  be  wholly  suspended 
for  the  ])eriod  of  one  calendar  month,  or  if  the  Tenant  shall  make 
default  ill  erecting,  covering  in,  draining  and  completing  the  said 
messuage  within  the  time  and  in  manner  aforesaid,  or  if  the 
Tenant  shall  neglect  or  refuse  to  accept  a  Lease  of  the  said  mes- 
suage and  to  execute  a  counterpart  thereof,  or  to  pay  the  costs,  fees 
and  expenses  of  the  Lessor  and  his  surveyor  and  of  the  district 
surveyor  in  respect  of  such  Lease  and  the  buildings  therein  com- 
prised in  accordance  with  these  conditions  within  one  calendar 
month  after  being  requested  so  to  do  by  or  on  behalf  of  the  Lessor 
(in  all  of  which  respects  time  shall  be  of  the  essence  of  the  contract), 
or  shall  commit  any  other  breach  of  these  conditions,  and  shall  not 
remedy  the  same  immediately  upon  receiving  notice  in  writing 
so  to  do,  then  and  in  any  such  case  the  sum  paid  by  the  Tenant 
under  condition   3  of  these  conditions  shall  be  absolutely  for- 
feited  to    the   Lessor,    and  the  Lessor  may  resume   and  take 
possession  of  the  land  described  in  the  particulars,  and  all  build- 
ings, erections,  materials  and  plant  thereon,  without  making  any 
compensation  or  allowance  to  the  Tenant  in  respect  thereof,  and 
the  annexed  contract  shall  thereupon  as  to  the  land  and  premises 
so  resumed  or  taken  absolutely  cease  and  determine,  and  the  Lessor 
shall  be  at  liberty  to  deal  with  the  same  as  if  the  said  contract  had 
never  been  made,  and  such  right  of  re-entry  shall  be  a  cumula- 
tive remedy,  and  shall  not  prejudice  the  right  of  the  Lessor  to 
recover  any  arrears  of  rent  or  other  money  due  to  him  from  the 
Tenant  in  respect  of  any  breach  by  him  of  these  conditions. 

21.  The  Tenant  shall  not  before  the  actual  grant  of  the  Lease  Tenant  not  to 
assign,  sub-let,  or  part  with  the  property  hereby  agreed  to  be  until  Lease 
demised  or  any  part  thereof,  or  the  benefit  of  the  annexed  con-  ^^■^'^*®'^- 
tract    or    these   conditions,  or    any  part   thereof,    without    the 
previous  consent  in  writing  of  the  Lessor. 

22.  This  Agreement  shall  not  operate  as  an  actual  or  present  Agreement  not 
demise,  or  create  any  leasehold  interest  in  or  tenancy  of  the  denme'^//).'^*'  '^ 
premises  or  any  part  thereof,  and  shall  not  give  the  Tenant 

any  legal  interest  in  any  part  of  the  premises  until  the 
Lease  shall  be  actually  granted,  and  shall  confer  on  the 
Tenant  only  a  right  to  enter  upon  the  premises  for  the  purposes 

(//)  See  DrisroU   v.    Battersea    Euro'    Coiiiici/,    190:5,     1    K.    B.    881  ;    72 
L.  J.  K.  B.  o()4. 
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of  carrying  out  these  conditions,  but  any  rents  or  yearly 
sums  to  be  paid  by  the  Tenant  to  the  Lessor  under  these 
conditions  which  shall  be  in  arrear  sliall  be  recoverable  by 
the  Lessor  as  rent  in  arrear  and  as  if  the  Lease  had  been 
actually  granted. 

MEMORANDUM. 

It  is  hereby  agreed  between  Messrs.  ,  as  agents  for 

(Lessor),  of,  il'C,  and {Tenant),  of,  &c.,  tbat  at  the  letting 

by  auction   this  day  of  the  property  described  in  the  annexed 

particulars  the  said  (Tenant)  was  tlie  highest  bidder  for 

and  was  declared  to  be  entitled  to  a  Lease  of  the  said  property  at 

the  yearly  rent  of  ^ ■,  subject  to  the  foregoing  conditions,  and 

that  he  has  paid  to  the  said  Messrs.  ,  as  agents  for    the 

Lessor,  the  sum   of  £ ,  and   that  the  said  particulars  and 

conditions  shall  be  taken  as  the  contract  for  the  letting  of  the 
said  Property  at  the  above-mentioned  rent. 

As  witness  our  hands  this day  of ,  19 — . 


Lease  to  be 
granted  to 
highest  bidder. 

Advance  on 
bidding. 

Highest  bidder 
for  each  Lot  to 
sign  contract, 
&c. 

Eeferences, 
title,  descrip- 
tion, posses- 
sion, &c. 

Fences. 


Tenants  to 
submit  plans, 
&c. 


No.  YIIL 

CONDITIONS  on  tlte  Letting  hi/  Auction  of  Building  Land 
i)i  Lots. 

1.  The  Lessor  will,  subject  to  these  conditions,  grant  to  the 
highest  bidder  in  respect  of  each  Lot  a  Lease  of  the  Lot  bid  for 
by  him  {continue  as  in  condition  1  oj  last  Precedent). 

2.  No  bidder,  &c.  (as  in  condition  2  of  last  Precedent). 

3.  Each  person  whose  bidding  is  accepted  (hereinafter  called 
a  Tenant)  shall,  &c.  {as  in  condition  3  of  last  Precedent). 

4  TO  7.  As  in  conditions  4  to  7  of  last  Precedent,  hut  saying  "each 
Tenant"  and  oniittinn  the  last  yarcuiraph  of  condition  7. 

8.  Each  Tenant  shall  within  one  calendar  month  of  his  taking 
possession  erect  and  maintain  round  his  Lot  or  Lots  a  post  and 
rail  or  other  fence  to  the  satisfaction  of  the  Lessor's  surveyor. 

9.  Each  Tenant  shall  on  or  before  the day  of ,  19 — , 

submit  to  the  Lessor's  surveyor  for  his  approval  all  necessary 
plans,  elevations,  and  sections  of  the  buildings  proposed  to  be 
erected  by  him,  and  full  specifications  of  the  construction  of  the 
said  buildings  and  the  materials  to  be  used  therein,  and  shall 
make  such  alterations  in  the  said  plans,  elevations,  sections  and 
specifications  as  the  said  surveyor  may  require,  and  the  said 
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drawings  shall  be  signed  by  each  Tenant  and  the  said  surveyor 
and  deposited  with  the  said  surveyor,  and  shall  thenceforth  be 
binding  on  both  parties.  Each  Tenant  shall  pay  to  the  said 
surveyor  a  fee  of  three  guineas  for  each  house  on  his  signing 
the  plans  as  approved. 

10.  Each  Tenant  shall  erect  the  buildings  in  a  good  and  Purchaser 
substantial  manner  and  in  accordance  with  the  drawings  and  buildings, 
specifications  approved  as  aforesaid,  and  shall  erect  and  roof  in 

the  same  before  the day  of ,  19 — ,  and  shall  completely 

finish  the  same  fit  for  occupation  and  use  on  or  before  the 

day  of ,  19 — ,  to  the  approval  of  the  surveyor  of  the  Lessor 

in  all  respects.  No  sand,  earth,  clay,  loam  or  gravel  shall  be 
dug  out  except  so  far  as  may  be  necessary  for  the  performance 
of  the  works  to  be  executed  under  these  conditions. 

11.  The  said  surveyor  or  his  agents  may  enter  upon  the  said  Power  for 
buildings  at  any  time  until  completion.     Any  portion  of  any  yeyor  to  enter, 
building  which  is  not  built  in   accordance  with   the  approved 

plan  and  specification  shall  be  amended  or  rebuilt  on  notice  in 
writing  being  given  by  the  said  surveyor. 

12.  Each  Tenant  shall  during  the  erection  of  the  buildings  Pm-chaser  to 
insure  and  keep  insured  the  same  to  the  full  value  thereof  in  the  IJ'gg'^yiJlSn 
joint  names  of  himself  and  the  Lessor  in  an  Insurance  office  to  piogress. 
be  approved  by  the  Lessor,  and  shall  produce  the  policies  for  such 
insurance    and    the  receipts   for    the   premiums  thereon   when 
required.     All  money  received  by  virtue  of  such  insurance  shall 

be  laid  out  in  rebuilding  or  reinstating  the  buildings. 

13.  Upon  a  certificate   signed  by  the  said  surveyor  that  the  Lease  to  be 
carcase  of  a  building  has  been  completed  and  roofed  in  within  Certificate" of 
the  time  hereinbefore  prescribed  and  to  his  satisfaction,  and  upon  surveyor, 
payment  by  a  Tenant  of  the  sum  of  i' for  the  costs  of  his 

Lease  and  counterpart  in  addition  to  the  stamp  duties  (except 

increment  value  duty,  if  any)    and  the  sum  of  £ •  for  the 

surveyor's  fee  for  drawing  plans  for  such  Lease  and  counter- 
part, the  Lessor  shall  grant,  and  a  Tenant  shall  accept,  a 
Lease  of  the  pr.operty  and  the  buildings  thereon  for  such  term 
and  at  such  rent  as  is  mentioned  in  condition  1  of  these 
conditions. 

14.  Each  Lease  shall  be  prepared  by  the  Lessor's  solicitors,  Lease  to  be 
and  shall  be  in  the  form  of  a  draft,  which  will  be  produced  in  the  Sor^^oLi- 
sale  room  at  the  time  of  sale,  and  may  be  inspected  at  their  offices  tors,  and  as  to 

-       .  ^  J  ./  X  form  of  Lease. 

durmg  office  hours  for  seven  days  next  preceding  the  day  of  sale. 
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15.  If  anj^  Tenant  shall  not  complete  the  carcase  of  his 
building,  or  shall  not  completely  finish  the  building  fit  for 
habitation  and  use,  by  the  times  respectively  limited  for  those 
purposes  by  these  conditions,  or  shall  refuse  or  neglect  to  take 
up  and  pay  for  his  Lease  or  to  execute  and  deliver  the  counterpart 
thereof,  and  in  these  respects  where  any  time  is  by  these  con- 
ditions fixed  for  the  performance  or  observance  of  any  conditions 
or  act  time  shall  be  of  the  essence  of  the  contract,  his  deposit 
shall  be  absolutely  forfeited  to  the  Lessor,  who  shall  have  full 
power  to  resume  possession  of  the  property  and  to  appropriate 
and  become  absolute  owner  of  all  buildings  then  standing  thereon 
and  of  all  materials  and  things  then  remaining  thereon,  and  to 
re-let  the  same  premises  and  otherwise  deal  with  the  same  as 
fully  in  all  respects  as  if  the  contract  with  the  defaulting  Tenant 
had  never  been  made,  and  all  expenses  attending  such  re-letting 
shall  be  paid  on  demand  by  the  defaulter  to  the  Lessor,  and  in 
case  of  non-payment  shall  be  recoverable  as  liquidated  damages, 
but  this  condition  is  without  prejudice  to  the  right  of  the  Lessor 
to  recover  any  arrears  of  rent  or  other  sums  then  due  from  the 
defaulting  Tenant  and  without  prejudice  to  any  rights  or  remedies 
which  the  Lessor  might  otherwise  have  for  breach  of  these 
conditions  or  any  of  them. 

16.  Each  Tenant  shall  have  the  right  of  purchasing  the  fee 
simple  at  twenty-five  years'  purchase  of  the  ground  rent  if  the 
said  right  shall  be  claimed  within  twelve  calendar  months  from 

the day  of ,  19 — .     In  the  event  of  any  Tenant  claiming 

such  right  he  shall  sign  an  Agreement  for  purchase  already 
prepared  by  the  Lessor's  solicitors  and  a  copy  of  which  will 
be  produced  in  the  sale-room  at  the  time  of  sale,  and  such 
purchase  shall  be  completed  within  three  calendar  months  from 
the  date  of  such  claim.  Any  Tenant  exercising  the  foregoing 
right  shall  indemnify  the  Lessor  against  any  reversion  or 
increment  value  duty  which  may  arise  on  the  purchase. 


MEMORANDUM. 

At    the  letting   by    auction    this   day  of   the   property   com- 
prised in  the  above  particulars,  A.  B.,  of ,  was  the  highest 

bidder    for    and   was   declared    to   be   entitled   to   a    Lease   of 

Lot at  the  rent  of  £ ,  and  the  said  A.  B.  has  paid  to 

C.  D.,  as  agent  for the  Lessor,  the  sum  of  i' by  way 
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of  deposit,  as  the  said  C.  D.  hereby  acknowledges  :  And  the  said 
A,  B.  and  the  said  C.  J),  on  behalf  of  the  Lessor  hereby  agree 
to  observe  and  perform  the  above  conditions. 

As  WITNESS  our  hands  this day  of ,  19 — . 

C.  D.  {J'endors  afjcnt). 
A.  B.  {Piurhaser). 

Section  IV. 

AGEICULTURAL    LEASES. 

No.  I. 

AGREEMENT  inr  a  Lease  {full  form)  of  a  Farm  {pnrfJi/ 
Arable  and  jxirfli/  Grazing)  /ro/»  Year  to  Year,  made 
idfh  refrycnve  to  the  Agricnlfiiral  HohUiifis  Act,  1908, 
adapted  to  a  Ladi/  Dai/ or  Mirliaclmas  Tcnaucii  (/,). 

AN  AGREEMENT,  made  the day  of ,  19-,  Between  Parties. 

A.  B.,  of,  &c.  (hereinafter  called  the  Landlord,  which  expression, 
where  the  context  so  admits,  includes  his  heirs  and  assigns) 
[by  X.  Y.,  of,  kc,  his  duly  authorised  agent],  of  the  one  part, 
and  C.  I).,  of,  &c.  (hereinafter  called  the  Tenant,  which  expression, 
where  the  context  so  admits,  includes  his  executors,  adminis- 
trators and  assigns),  of  the  other  part, 

WHEREBY  it  is  agreed  as  follows  :— 

1.  The  Landlord   agrees    to   let,    and    the  Tenant  agrees    to  Agreement  to 
take,  the  Farm,  farmhouse,   outbuildings  and  land,  containing  ^''^  ■'^"'^  *''''^- 
—  acres,  —  roods,    and  —  perches    or    thereabouts,    situated  Parcels. 

in  the  Parish  of ,  in   the  County  of ,  commonly  known 

as Farm    (hereinafter    called    the    Farm),  and    more   par- 
ticularly described  in  the  Schedule  hereto  and  delineated  on  the 
plan  hereto    annexed,  and  thereon    coloured   pink  (except  and 
reserved  as  hereinafter  mentioned),   for  (he   term  of  one  year  Term 
from  the day  of ,  19  —  ,  and  so  on  from  year  to  year, 

(/.•)  The  necessary  alterations  must  be  made  in  this  Precedent  to  conform  Custom  of 
with  the  custom  of  the  district,  so  far  as  the  Agr.  H.  Act,  1908,  will  allow,  district. 
In  view  of  s.  2(3  of  tlie  Act  it  is  not  desirable  that  the  tenancy  should  be 
for  more  than  one  year.  Many  of  the  cLuises  in  this  Precedent  may  be 
omitted  according  to  the  circiunstances  of  each  case.  See  also  forms  of 
Leases,  svp.,  for  variations,  where  the  lessor  is  not  the  owner  of  the  fee 
simple. 
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determinable  as  hereinafter  mentioned  at  the  following  rents 
(namely) : — 

First,  the  certain  clear  yearly  rent  of  £ ,  to  he  paid  by  equal 

half-yearly  [quarterly]  payments  on  the day  of -,  [and]  tlie 

day  of   ,  [the  ■ — —  day  of ,  and   the  day  of 

]  in  every  yenv,  the  first  payment  thereof  to  be  made  on  the 

day  of next,  and  the  whole  of  the  last  year's  rent  (or  so 


much  thereof  as  shall  not  be  previously  due)  shall  become  due 
and  j)ayable  [on  the  day  upon  which  the  Landlord  shall  give 
notice  of  his  intention  to  exercise  the  option  hereinafter  given  to 
liim  of  terminating  the  tenancy  at  the  end  of  the  current  year  in 
the  event  of  the  Tenant's  death,  or]  on  the  day  upon  which  notice 
to  terminate  the  tenancy  is  served  [(as  the  case  may  be)]  ; 

Secondly,  tbe  additional  yearly  rents  hereinafter  men- 
tioned, such  additional  yearly  rents  to  commence  from  the 
hajDpening  of  the  event  on  which  the  same  are  to  arise,  and  to 
be  payable  half-3^earl3'  [quarterly]  on  the  days  aforesaid  during 
this  tenanc}^  except  as  hereinafter  mentioned. 

2.  The  tenancy  shall,  at  the  option  of  the  Landlord,  terminate 

on  the day  of next  following  the  death  of  the  Tenant 

(such  option  to  be  exercised  by  notice  in  writing  addressed  to 
the  representatives  of  the  deceased  and  left  on  the  premises  at 
any  time  within  two  calendar  months  after  the  death  of  the 
Tenant),  or  shall  be  terminated  by  the  Landlord   or  the  Tenant 

giving  to  the  other  notice  in  writing  on  or  before  the day 

of in  any  year  to  determine  tbe  tenancy  on  the day 

of next    following  such    notice   [or  giving  to  the  other  at 

least  - — 


-  calendar  months'  notice  in  writing,  to  expire  at  the 
end  of  the  first  or  any  subsequent  year]  :  And  it  is  hereby 
agreed  that  section  twenty-two  of  the  Agricultural  Holdings 
Act,  1908,  shall  not  ajDply  to  this  tenancy  (l). 

3.  Tjie  following  items  are  hereby  reserved  out  of  this 
tenancy  to  the  Landlord  : — 

(i.)  All  timber,  timberlike  trees,  tellers,  saplings,  underwood, 
fruit  trees,  shrubs  and  bushes,  with  power  for  the  landlord  and 


(/)  As  to  notice  to  quit,  see  Agr.  11.  Act,  1908,  s.  22  ;  liarloir  v.  7V«/  (LS8o), 
15  Q.  13.  D.  501  ;  54  L.  J.  Q.  13.  5(34. 

Tlie  provisions  of  s.  45  of  the  Act  with  logard  to  not'ces  arc  applicable  to 
a  notice  to  quit:  Van  GnitUn  v.  Trcvauoi,  1902,  2  K.  E.  82;  71  L.  J.  K.  13. 
541. 


i 


AGRICULTURAL.  135 

his  workmen  and  others  to  mark,  fell,  cut  and  remove  the  same 
or  to  plant  any  such  trees,  shrubs  or  bushes,  doing  as  little  damage 
as  possible : 

(ii.)  All  mines  and  minerals,  quarries,  beds  of  chalk,  clay,  Miues.&c. 
stone,  gravel,  sand,  marl,  and  other  substrata,  ^yith  power  for 
the  Landlord  and  all  persons  authorised  by  him  to  enter  upon 
the  Farm,  search  for,  w'ork  and  remove  the  same,  and  to  make 
and  burn  bricks  and  tiles,  and  to  execute  all  works  incidental 
thereto  (with  power  to  let  down  the  surface  and  any  buildings 
erected  or  to  be  erected  thereon  in  the  exercise  of  the  aforesaid 
liberties),  making  to  the  Tenant  reasonable  compensation  for 
damage  thereby  done  to  the  surface,  buildings  or  crops,  and 
an  abatement  of  rent  in  respect  of  the  surface  land  of  which 
the  Tenant  may  be  deprived  : 

(iii.)  Also  all  springs,  wells,  ponds,  streams  and  water-  Springs. 
courses,  with  all  fish  therein,  with  power  for  the  Landlord  and  any 
persons  authorised  by  him  to  take  and  carry  away  water  there- 
from by  means  of  pipes  or  otherwise  (provided  that  sufficient 
water  be  left  for  the  Tenant  for  domestic  and  agricultural 
purposes)  and  to  fish  in  the  said  waters  : 

(iv.)  Also  right  for  the  Landlord  and  all  other  persons  duly  Eights  of  way. 
authorised   by  him  to  cross  and  recross  any  parts  of  the  Farm 
with  or  without  horses,  carriages,  motors    or  other  vehicles,  or 
animals,  the  Tenant  being  allowed  reasonable  compensation  for 
damage  done  to  the  crops  or  surface  thereby  : 

(v.)  All  game,  including  nests  and  eggs  of  the  same,  and  Game,&c. 
(subject  to  the  provisions  of  the  Ground  Game  Act,  1880,  and 
the  Ground  Game  (Amendment)  Act,  1906)  all  hares,  rabbits, 
foxes,  wild-fowl  and  fish  [woodcock,  snipe  and  landrail  (m)], 
with  the  exclusive  right,  subject  as  aforesaid,  for  the  Landlord 
and  all  persons  authorised  by  him  to  preserve  the  same,  and  to 
shoot,  fish,  hunt,  course  and  sport  on  the  Farm  : 

(vi.)  All  rights  of  way   (if    any)   hitherto    used    or    enjoyed  Rights  of  way 
across  any  part  of  the  Farm  by  the  Landlord  or  his  Tenants  TenanTs. 
in  respect  of  other  property  of  the  Landlord  : 

(vii.)  Power  to  take   any  portion  of  the   Farm    (except   the  Resumption  of 


possession. 


(7/1)  Woodcock,  snipe,  quail  and  laiidrail  are  not  "  game  "  within  the  Game   "  Game." 
Act,  1831,  s.  2,  but  are  within  the  Game  Licences  Act,  1860,  s.  4.     See  also 
definition  of  "  game  "  in  Agr.  H.  Act,  1908,  s.  10  (5) ;  note  to  clause  4  of  this 
Precetlent. 
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house,  buildings,  and  garden)  for  building  or  any  other  purpose 
not  provided  for  by  section  twenty-three  of  the  Agricultural 
Holdings  Act,  1908,  on  giving  to  the  Tenant  at  least  fourteen 
days'  notice  in  writing,  and  allowing  the  Tenant  fair  and 
reasonable  compensation  either  by  the  substitution  of  other 
land  or  by  allowing  a  proportionate  reduction  in  rent,  and 
also  maldng  compensation  for  every  crop  or  preparation  for  a 
crop  on  the  land  of  which  the  Landlord  resumes  possession, 
but  such  notice  shall  not  terminate  or  entitle  the  Tenant  to 
terminate  the  tenancy  hereby  created  except  in  regard  to  the 
land  so  taken  (n)  : 

(viii.)  Eight  for  the  Landlord  and  his  agent  and  all  persons 
authorised  by  the  Landlord,  with  or  without  workmen,  horses 
and  vehicles,  to  enter  on  any  part  of  the  Farm  to  view  its  state 
and  condition  (o)  or  for  all  other  reasonable  purposes,  including 
the  planting  of  trees,  erecting  sufiticient  guards  and  protection 
for  the  same,  and  the  right  to  make  any  other  improvements  on 
the  Farm : 

[(ix.)  The  Landlord  or  his  incoming  Tenant  or  Tenants  shall 
at  any  time  after  the  1st  day  of  January  preceding  the  expira- 
tion of  a  notice  to  quit  the  Farm  (given  or  received)  have  full 
power  to  enter  upon  and  plough  and  cultivate  all  the  arable 
lands,  except  those  from  which  the  outgoing  Tenant  may  have 
an  away-going  crop,  and  for  that  purpose  to  have  the  use  of  a 
stable  or  stables  on  or  belonging  to  the  Farm  for  not  more  than 

horses,  and  to  sow  with  seeds  any  part  or  parts  of  tlie  fallow 

or  turnip  lands  from  which  an  away-going  crop  is  to  be  taken 
either  at  the  time  of  sowing  such  lands  with  corn  or  at  any  time 
thereafter,  as  the  Landlord  or  his  incoming  Tenant  or  Tenants 
shall  think  proper,  and  to  drill  or  harrow  in  the  seeds  with  a 
light-tined  or  bush  harrow  and  roll  the  same  without  making 
any  allowance  on  account  thereof,  except  for  any  wilful  injur}^ 
which  may  be  done  to  the  property  of  the  outgoing  Tenant.] 

4.  For  the  purposes  of  this  Agreement  the  period  of  twelve 


Partial  no'Jce 
to  quit. 


(n)  Apart  from  contract,  the  Agr.  H.  Act,  1908,  s.  2.'},  enables  the  tenant 
to  treat  the  notice  as  a  notice  to  quit  the  entire  holding. 
Power  to  view.        (o)  This  power  is  reserved  to  the  landlord  or  any  i)erson  authorised  by 
him:  Agr.  H.  Act,  1908,  s.  24. 

(  p)  This  claTise  is  suitable  to  a  Lady  Day  tenancy  in  the  North  Eiding  of 
Yorkshire. 
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calendar  months,  ending  on  the  day  of  ,  shall,  in  suh- 

stitution  for  the  calendar  year,  he  the  period  within  one  calendar 
month  after  the  expiration  of  which  written  notice  of  claims 
in  respect  of  damage  hy  game  under  section  ten  of  the  Agri- 
cultural Holdings  Act,  1908,  must  he  given  (q).  And  in  addition 
to  such  statutory  notice  the  Tenant  shall  from  time  to  time,  if 
and  when  he  shall  ascertain  that  any  damage  is  heing  done  by 
game,  forthwith  give  notice  thereof  in  writing  to  the  Landlord 
or  his  agent  so  as  to  enable  the  Landlord,  if  he  thinks  fit,  to 
take  such  steps  as  he  may  consider  desirable  for  preventing  or 
diminishing  any  further  damage. 

5.  The  Tenant,   for  himself  and  his  assigns,  hereb}'  agrees  Agreements  by 
with  the  Landlord  as  follows  : —  ^^   *^"*"  '~ 

(i.)  To  pay  the  before-mentioned  certain  and  additional  rents  To  pay  rent, 
at   the   times  and  in   manner   aforesaid,  and  all  rates,   taxes,  taxes'/"*^ 
assessments,  impositions  and  other  outgoings  for  the  time  being 
charged   or   imposed    upon  the   Farm  or   upon   the   owner   or 
occupier  in  respect  thereof  [land-tax],  landlord's  property  tax  and 
tithe  rent-charge  (if  any)  only  excepted  : 

(ii.)  To  pay  to  the  Landlord  on  entry  or  on  demand  such  Compensation 
a  sum  as  shall  be  equal  to  the  amount  the  Landlord  shall  have  Temxn^ts!"" 
paid  or  shall  be  or  become  liable  to  pay  to  the  outgoing  Tenant 
or  last  occupier  of  the  Farm  in  respect  of  any  tillages,  sowings, 
cultivations  and  unexhausted  improvements,  or  in  respect  of  any 
compensation  paid  or  payable  to  such  outgoing  Tenant  or 
occupier,  either  under  his  tenancy  agreement  or  by  virtue  of 
the  Agricultural  Holdings  Act,  1908,  or  otherwise,  together  with 
all  costs  in  respect  of  any  valuation  or  arbitration  in  connexion 
therewith : 

(iii.)  To  pay  the   following   additional   rents   and   liquidated  Additional 

d/  ,    N  rents  (>■)• 

amages  (namely) : — 

(A)  £ •  per  annum  for  every  acre,  and  so  in  proportion  for  Breaking  up 

any  less  quantity  than  an  acre  of  land  described  as  pasture  i"^'^*'"^'^- 


('/)  The  ieiiant  cannot  contrat't  himself  out  of  his  right  to  compensation  Compensation 

for  damage  by  game  :  s.  10(1).  for  damage  by 

By  s.  10  (5)  "  game  "  is  defined  for  the  piu'poses  of  that  section  to  be  "  deer, 
pheasants,  partridges,  grouse  and  black  game." 

(/•)  With  regard  to  penal  rents,  under  s.  25  of  the  Agr.  H.  Act,   1908  Limitation  of 

(notwithstanding  any  contract),  the  landlord  is  not  entitled  to  recover  any  landlord's 

^    ,        ,  right  to 

sum  m  excess  of  the  damage  actually  suffered,  but  the  section  does  not  dama<^es. 
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LEASES  (precf:dents). 


Cutting  down 
trees,  &c. 


Assignment 

without 

licence. 


Improper 
mowing  of 
pasture. 


Removal  of 
straw,  &c. 


or  meadow  in  the  schedule  hereto  that  shall  be  broken 
up  (rr)  or  converted  into  tillage  by  the  Tenant  without  the 
previous  written  consent  of  the  Landlord  or  his  agent ; 

(B)  M (by  way  of  liquidated  damages)  for  every  tree  or 

sapling  on  the  Farm  which  the  Tenant  shall  cut  down  or 
injure  without  such  consent  as  aforesaid,  such  last- 
mentioned  sum  to  be  payable  on  such  half-yearly 
[quarter]  day  as  aforesaid  as  shall  first  happen  after 
the  happening  of  the  event  on  which  the  same  is 
made  payable,  but  not  so  as  to  continue  as  a  periodical 
payment  ; 

(C)  i' per  annum  for  every  acre,  and  so  in  proportion  for 

any  less  quantity  than  an  acre  of  the  Farm  that  the 
Tenant  shall,  without  the  written  consent  of  the 
Landlord  or  his  agent,  assign  or  underlet ; 

(D)  J6 per  annum  for  every  acre,  and  so  in  proportion 

for  any  less  quantity  than  an  acre  of  the  meadow  or 
pasture  land  of  the  Farm  that  shall  be  mown  twice  in 
succession  without  being  manured  (s) ; 

(E)  £ by    way    of    liquidated    damages,    and    without 

prejudice  to  any  other  rights  of  the  Landlord,  for  every 
ton,  and  so  in  proportion  for  any  less  quantity  than  a 
ton  of  straw,  hay,  clover,  grass,  manure,  turnips  or 
other  roots  removed  from  the  Farm  without  the  consent 
in  writing  of  the  Landlord  or  his  agent,  and  in  respect 
of  which  the  Tenant  shall  not  have  returned  to  the 
Farm  the  full  equivalent  manurial  value  thereof,  such 
last-mentioned  rent  or  liquidated  sum  to  be  payable  on 
such  half-yearly  [quarter]  day  as  aforesaid  as  shall 
first  happen  after  the  happening  of  the  event  on  which 
the  same  is  made  i)ayable,  but  not  to  continue  as  a 
periodical  payment  (0- 


Grass  lands 
not  within 
s.  26. 


apply  to  any  condition  against  breaking  np  of  permanent  pasture,  grubbing 
of  underwoods,  or  felling,  cutting,  lopping  or  injuring  of  ti'ces  or  burning  of 
heather.   Hence  in  many  cases  the  reseivation  of  penal  rents  will  be  useless. 

(rr)  See  Hush  v.  Lucas,  1910,  1  Ch.  137  ;  79  L.  J.  Ch.  172. 

(«)  The  provisions  of  s.  26  of  the  Agr.  II.  Act,  1908,  do  not  apply  to  grass 
lands  which  are  to  be  retained  in  the  same  condition  throughout  the  tenancj' : 
sub-s.  4.  The  exception  would,  it  is  conceived,  cease  to  apply  where  grass 
land  has  been  broken  up  with  consent. 

(<)  The  tenant  can  disjjose  of  crops  as  lie  likes,  provided  Ihit  he  returns  to 
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(iv.)  To  Iceeji  and  leave  the  messuage,  cottages,  buildings,  Repairs  of 
fixtures,  trees,  gates  and  premises  in  good  tenantable  repair  "'  ^  '"^'^' 
(damage  by  tempest  or  by  fire  not  caused  by  the  misconduct  of 
the  Tenant,  his  servants  or  agents,  excepted),  and  once  in  every 
fourth  year  of  the  tenancy  to  paint  with  at  least  two  coats  of  oil 
paint  of  the  best  quality  all  the  outside  woodwork  and  ironwork 
usually  painted,  including  gates  and  fences  previously  painted, 
and  tar  all  such  parts  as  have  been  formerly  tarred  : 

(v.)  To  keep  all  roads,  fences,  bridges,  drains,  ponds,  drinking  Eoads,  fences, 
places  and  watercourses  on  the  Farm  in  a  good  and  proper  state     ^*^°''' 
of  repair,  and   to   cut,  cleanse,  scour  and  keep  at   a    sufficient 
width  and  depth  all  ditches,  drains  and  watercourses,  and  to  keep 
in  repair  and  cleanse  the  mouth  of  all  outfalls  and  under-drains, 
including  all  eaves  gutters  and  stack  pipes  of  all  buildings  : 

(vi.)  To  provide  and  carry  without  charge   wheat   straw  for  Thatching  and 
thatcliing  any  buildings  requiring  the  same,  and  to  carry  without  timber, 
cbarge  all  timber  and  materials  jirovided  by  the  Landlord  for 
new  buildings,  draining  or  repairs  : 

(vii.)  Not  to  alter  any  existing  nor  erect  any  new  buildings  Alteration  of 
on   the  Farm  without  the  previous  consent  in  writing  of   the    ^""^'"°''- 
Landlord  or  his  agent : 

(viii.)  If  the  Tenant  shall  neglect  to  do  any  repairs  for  which  Expense  of 
he  is  hereby  made  liable  after  one  calendar  month's  notice  in  ^^P'^'^^- 
writing,  the  Landlord  shall  have  power  to  cause  the  same  to  be 
done  and  to  recover  the  expenses  thereof  from  the  Tenant: 

(ix.)  To  keep  all  hedges  properly  slashed,  laid  and  trimmed  in  Hedges. 
a  W'orkmanlike  manner  according  to  the  best  practice  known  in 
the  district,  and  to  use  no  wire  or  dead  thorns  for  repairing  any 
quick  hedges  [and  to  use  no  barbed  wire  whatever  on  the 
Farm  between  the  15th  of  October  and  the  15th  of  March  in 
any  year]  ;  And  not  to  alter,  change  or  destroy  any  boundary 
hedge  or  fence  on  any  part  of  the  Farm  whereby  the  size  or 
shape  of  any  field  shall  be  rendered  different  from  its  present 
size  or  shape  witbout  the  consent  in  writing  of  the  Landlord  or 
his  agent : 


the  land  the  full  equivalent  inainu-ial  value  of  the  crops  sold  off :  s.  2G.  If 
he  does  not  do  so,  the  landlord  can  claim  damages  under  sub-s.  2  and,  if 
necessary,  obtain  an  injunction.  This  clause  purports  to  fix  the  amount  of 
damages,  but,  having  regard  to  the  provisions  of  s.  25,  it  is  doubtful  whether 
the  clause  would  be  of  much  practical  value. 
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LEASES    (precedents) 


To  consume 
produce  (tf). 


Notice  of  sales 
of  crops,  itc. 


Accounts  of 
sales  and 
purchases. 


Insurance. 


Cultivation. 


Power  to 
contract  jis 
regards  the 
last  year. 


Improvements 
under 
Part  III.  ; 
limitation  of 
Tenant's  right 
to  compensa- 
tion. 


(x.)  Not  to  sell  off  or  remove  from  the  Farm  aii}^  hay,  straw, 
roots  or  green  crops  during  the  last  year  (//)  of  the  tenancy,  nor 
at  any  other  thne  without  returning  to  the  holding  within  six 
calendar  months  from  the  sale  or  removal  of  such  produce,  in 
accordance  with  the  provisions  of  section  twenty-six  of  the 
Agricultural  Holdings  Act,  1908,  the  full  equivalent  manurial 
value  of  all  crops  sold  off  or  removed  from  the  Farm  in  contra- 
vention of  custom  or  of  the  terms  of  this  Agreement  : 

(xi.)  To  give  written  notice  to  the  Landlord  or  his  agent  of  all 
crops  sold  or  removed  contrary  to  this  Agreement  within  one 
week  of  the  crop  being  sold  or  removed,  together  with  a  written 
statement  showing  what  provision  has  been  or  is  to  be  made  by 
the  Tenant  to  protect  the  Farm  from  injury  or  deterioration  by 
such  sale  or  removal  (,r) : 

(xii.)  To  keep  and  produce  on  demand  to  the  Landlord  or  his 
agent  true  accounts  and  vouchers  of  all  produce  sold  or  removed 
from  the  Farm  and  of  all  artificial  and  other  manures  and 
feeding  stuffs  purchased  and  applied  to  the  Farm  in  pursuance 
of  section  twenty-six  of  the  Agricultural  Holdings  Act,  1908, 
and  of  all  home-grown  produce  consumed  on  the  Farm  : 

(xiii.)  To  insure  all  live  and  dead  stock,  hay  and  straw  for  the 
time  being  on  the  Farm  to  the  full  value  thereof,  and  in  the 
event  of  fire  to  return,  spend  and  consume  forthwith  upon  the 
Farm  the  full  amount  received  in  compensation  from  the 
Insurance  Company  (reji resenting  the  value  of  all  produce  burnt) 
or  return  the  manurial  value  of  produce  burnt  in  tillages  ;  And 
not  to  do  or  suffer  any  act  by  which  the  Landlord's  jjolicy  of 
insurance  is  invalidated  or  the  rate  of  premiums  paid  tbereon 
increased  : 

(xiv.)  To  keep  a  good  and  sufficient  head  of  live  stock  and  to 
farm,  cultivate  and  manage  the  arable  land  in  a  good,  fair,  and 

{tt)  This  covenant  runs  with  the  reversion  :  (Hiapman  v.  Smith,  1907, 
2Ch.  97;  76  L.J.  Ch.  391. 

('/)  The  Agr.  H.  Act,  1908,  s.  20  (1),  does  not  apply  in  a  yearly  tenancy 
as  respects  the  year  before  the  tenant  qviits  the  holding  or  any  period  after 
he  has  given  or  received  notice  to  quit  which  results  in  his  quitting  the 
holding  or  in  any  other  tenancy  as  respects  the  last  year.  Hence  the 
landlord  can  impose  terms  as  regards  the  last  year. 

(,7)  Under  s.  26  (3)  the  tenant  is  not  entitled  to  any  compensation  in 
re-spect  of  improvements  comprised  in  Part  III.  of  the  First  Schedule  to  the 
Act  which  have  been  made  for  the  pnrposo  of  making  such  provision  for 
protecting  the  holding  from  injury  or  deterioration  as  is  required  by  s.  26. 
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husbamllike  manner,  and  so  as  not  to  injure  or  deteriorate 
the  Farm,  and  tu  leave  the  same  clean  and  in  good  heart  and 
condition  : 

(xv.)  Not  to  break  up  any  laud  described  as  meadow,  grass  or  Permanent 
pasture  in    the   Schedule  hereto  without   the  previous  written  ^^'^^  "^*'' 
consent  of  the  Landlord  or  his  agent ;  And  not  to  mow  the  grass 
lands  more  than    once  in   any   year  nor  two   successive  years 
without  applying  thereto  not  less  than  ten  tons  per  acre  of  good 
rotten  dung  or  other  manure  equivalent  thereto  (//)  : 

(xvi.)  To  spud  up,  cut  and   destroy  all  thistles,   nettles  and  To  weed  the 
other  weeds  throughout  the  Farm,  and  to  keep  down  moles  and  pi^stuVrianr^' 
spread  all  mole  hills  and  ant  hills,  and  to  keep  the  grass  lands  cimis  dean" 
clean  and  in  good  heart  and  condition  and  the  growing  crops  of 
corn  and  pulse,  and  the  root  croi^s  clear  of  weeds  and  rubbish  : 

(xvii.)  To  preserve  all  timber  and  other  trees,  pollards    and  Preservation 

T  T  T  iTr  !•  ••  ii  of  timber,  itc. 

sapnngs,  underwood  and  live  lonces  from  injury  by  liorses, 
cattle  or  otlierwise  ;  And  not  to  cut,  lop,  top,  or  crop  any  of  the 
timber,  timberlike  trees  or  saplings  likely  to  become  timber,  now 
or  hereafter  growing  upon  the  Farm,  nor  hang  gates  on  nor  drive 
any  nail  or  hook  into  or  otherwise  injure  any  such  tree  or  sapling  : 

(xviii.)  Not  to  commit  or  permit  waste,  or  spoil  on  any  part  of  Waste,  en- 
the  Farm ;  And  to  give  notice  to  trespassers  not  to  trespass  on  aluUrespass. 
the  Farm,  and  as  far  as  possible  to  stop  all  encroachments  and 
to  immediately  inform  the  Landlord  thereof  and  to  use  his  best 
endeavours  to  prevent  the  acquisition  of  any  rights  of  wa}^ 
public  or  private,  or  easements  over  any  part  of  the  Farm,  and 
to  allow  his  name  to  be  used  in  any  proceedings  against  such 
trespassers  or  other  offenders  as  aforesaid  on  being  indemnified 
by  the  Landlord  for  any  expenses  caused  thereby  : 

(xix.)  Subject  to  the  rights  of  the  Tenant  under  the  Ground  Preservation 
Game  Act,  1880,  and  the  Ground  Game  (Amendment)  Act,  1906,  °^  °"""'" 
to  preserve  for  the  use  of  the  Landlord  all  fish,  game,  eggs  and 
nests  of  game,  wildfowl,  snipe,  woodcock  and  landrail,  to  warn 
and  keep  ofi'  all  unauthorised  persons  from  shooting,  fishing, 
sporting  or  molesting  the  game,  or  trespassing  on  any  part  of  the 
Farm  for  that  purpose,  and  to  give  notice  to  the  Landlord  or  his 
agent,  of  anyone  so  offending  or  tresjjassing,  and  at  the  request 
of  the  Landlord  to  allow  the  Tenant's  name  to  be  used  in  any 
proceedings   to   be   taken   against  the   offenders,  the  Landlord 


(</)  Such  a  provision  is  valid  :  s.  26  (4). 
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LEASES    (PRECE I  )ENTS) 


Underletting 
&c. 


Market 
gardening. 


Manure, 

&C.{lJlj). 


To  yield  up  in 
good  condition, 


In  last  year  of 
tenancy  to  sow 
arable  with 
wheat,  and 
grass  seeds 
with  Lent 


Incoming 
Tenant  may 
in  last  year 
enter  on  parts 
of  arable  to 


paying  all  the  expenses  of  any  such  proceedings ;  And  not  to 
keep  any  dog  that  is  injurious  to  the  game  or  interferes  with  the 
preservation  of  the  game,  hut  the  Tenant  shall  destroy  or  part 
with  any  such  dog  on  receiving  not  less  than  one  week's  notice 
from  the  Landlord  or  his  agent  to  do  so,  and  if  the  Tenant 
neglects  to  do  so  for  one  week  or  more  the  Landlord  may  have 
the  same  destroyed  ;  And  the  Tenant  shall  not  allow  any  dog  to 
run  loose  at  night  : 

(xx.)  To  reside  in  the  farmhouse,  and  not  to  assign  or  under- 
let any  part  of  the  premises,  except  cottages  to  lahourers  employed 
on  the  Farm,  without  the  previous  consent  in  writing  of  the 
Landlord  or  his  agent  : 

(xxi.)  Not  to  use  any  part  of  the  Farm  as  a  market  garden  or  for 
any  purpose  other  than  that  provided  for  in  this  Agreement  with- 
out the  previous  consent  in  writing  of  the  Landlord  or  his  agent : 

(xxii.)  To  spread  annually  on  the  arahle  and  permanent  grass 
land,  in  accordance  with  tlie  most  approved  methods  of  hus- 
bandry, all  manure  made  upon  the  Farm,  and  at  the  termina- 
tion of  the  tenancy  to  leave  upon  the  premises  all  the  unconsumed 
stock  of  dung,  compost  or  manure  which  shall  have  been  made 
from  the  last  crop  preceding  the  determination  of  this  Agree- 
ment, as  well  as  all  the  unconsumed  hay  and  straw  from  such 
last  crop  on  being  paid  (subject  as  to  straw  as  hereinafter  men- 
tioned) by  the  Landlord  or  his  incoming  Tenant  the  fair  value 
thereof  according  to  the  consuming  price  at  the  time  of  the 
Tenant's  quitting  the  Farm  : 

(xxiii.)  On  the  determination  of  the  tenancy  to  deliver  up  the 
Farm  to  the  Landlord  in  such  good  tenantable  repair  and  in 
such  good  order,  state  and  condition  as  the  same  ought  to  be  in 
having  regard  to  the  provisions  herein  contained  : 

(xxiv.)  {If  tJtc  taking  is  a  Lady  Dai/  one.) — The  Tenant  shall  in 
the  last  year  of  the  tenancy,  or  after  he  has  given  or  received 
notice  to  quit,  prepare  and  sow  in  proper  season  with  wheat  such 
portion  of  the  arable  land  as  shall  be  in  due  course  for  the  same, 
and  shall  sow  good  grass  seed  with  the  last  year's  Lent  crops, 
and  harrow  in  the  same ;  He  shall  also  permit  the  Landlord  or 
incoming  Tenant  to  enter  upon  the  arable  land  (except  such  parts 
thereof  as  shall  be  in  due  course  for  wheat  or  in  clover  or  root 


{ijy)  This  covenant  runs  with  the  reversii)n  :    ('/uqunaii    v.  l^initJi,  1907, 
2  Ch.  !)7 ;  7G  L.  J.  Ch.  ;J94. 
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crops),  at  any  time  after  the  First  day  of  -January  preceding  the  prepare  for 
end  of  the  tenancy,  for  the  purpose  of  preparing  the  same  for  the  '^''^^'''* 
next  3^ear"s  crops;  He  shall  also  at  the  end  of  the  tenancy  leave  Hay,  cic.toLe 
for  the  Landlord  or  incoming  Tenant  all  the  hay,  straw,  and  roots  jug  Tenant.  '^' 
remaining  unconsumed  the  Tenant,  heing  paid  or  allowed  for 
the  matters  and  things  aforesaid  as  hereinafter  is  provided  : 

[(//■  tJir  taliiuj  is  a  Michael  ihuh  o;;^'.)— The  Tenant  shall  stack    [To  stack  in 
in  the  harns  and  rickyards  in  the  last  year  of  the  tenancy,  or  pi-odnce  of 
after  he  has  given  or  received  notice  to  quit,  all  the  corn,  grain  la^tyear.] 
and  hay  produced    on    the  Farm   (the    corn    and   grain   to   be 
there  threshed  out,  and  all  the  hay,  straw,  chaff,  stubble  and 
fodder  to  be  there  consumed  by  cattle  in  a  husbandlike  manner, 
and  the  dung,  manure,  compost  or  soil  therein  arising  to  be  left 
on  the  Farm),    for   which  purpose  the  Tenant   shall   have    the 
use  of  such  of  tbe  barns  and  yards  as  may  be  necessary  until 
the  First  day  of  May  next  after  the  end  of  the  tenancv  ;  And  in  incoming 

.      .  .'  Tenant  may 

the  last  year  of  the  tenancy  the  Landlord  or  his  mconnng  Tenant  enter  in  last 
shall  be  at  liberty  to  enter  upon  the  lands  for  a  wheat  season  so  ^'^prrtsT''^ 
soon  as  the  crop  for  that  year  is  cleared  off,  in  order  to  prepare  f'^™- 
the  same  for  such  season,  and  may  also  sow  seeds  among  the 
Lent  or  summer  corn,  which  the  Tenant  shall  harrow  in ;  And 
the  Tenant  shall  also  leave  for  the  Landlord  or  his  incoming 
Tenant  all  the  hay,  straw  and  roots  remaining  unconsumed, 
being  paid  or  allowed  for  the  same  at  a  spending  price  {z)  :] 

[(xxv.)  The  Tenant  shall  sell  to  the  Landlord  or  his  incoming  [Saie  of 
Tenant  all  away-going  crops  to  which  the  Tenant  may  be  entitled  II'topsiT)'.]^ 
under  this  Agreement  according  to  a  valuation  of  the  same  to  be 
made  in  manner  hereinafter  described,  such  valuation  to  be  made 
on  or  before  the  Twenty-fifth  day  of  July  next  after  the  deter- 
mination of  this  Agreement,  the  incoming  Tenant  immediatel}'' 
paying  or  else  giving  security  to  the  satisfaction  of  the  outgoing 
Tenant  for  the  pa^-ment  of  the  amount  thereof  within  six 
calendar  months  from  the  date  of  such  valuation,  subject  to  the 
following  deductions  (namely)  : — 

(a)  One  year's  rent  of  the  said  lands  for  standage  according  to 
an  average  rent  per  acre  of  the  whole  Farm ; 

(2)  These  clauses  relating  to  the  last  year  of  the  tenancy  may  be  adapted 
to  snit  the  customs  in  various  districts. 

(o)  Clauses  (xxv.)  to  (xxix.)  inclusive  are  suitable  to  a  T^ady  Day  tenancy 
in  the  North  Eidini;-  of  Yorkshire. 
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(b)  The  proportion  of  the  usual  rates,  taxes  and  assessments 

imposed  upon  the  Farm  ;  and 

(c)  The  expenses  of  weeding  (if  necessary),  reaping,  threshing 

and  marketing  : 

(xxvi.)  The  landlord  or  his  incoming  Tenant  shall  he  entitled 
to  the  straw  of  the  away-going  crop  without  making  any  re- 
muneration to  the  Tenant  for  the  same  : 

(xxvii.)  The  Tenant  shall  give  notice  in  writing  to  the  Land- 
lord or  his  agent  on  or  before  the  First  day  of  November  preceding 
the  determination  of  the  tenancy  stating  the  lands  from  which 
the  said  away-going  crops  shall  be  taken,  and  the  Tenant  shall 
not  be  entitled  to  take  an  away-going  crop  from  any  lands  except 
those  to  which  the  notice  applies  : 

(xxviii.)  The  Tenant  shall  give  up  the  possession  of  all  such  of 
the  arable  land  as  he  is  not  entitled  to  have  an  away-going  crop 
from  on  the  First  day  of  January  next  preceding  the  determination 
of  this  Agreement,  and  all  the  meadow  and  pasture  lands  and 
buildings  on  the  Sixth  day  of  April  then  next  ensuing,  and  the  land 
upon  which  the  away-going  croj)  is  growing  immediately  after 
the  valuation  of  the  crop  is  made  : 

(xxix.)  The  Tenant  shall  in  the  last  year  of  the  tenancy  or 
after  he  has  given  or  received  notice  to  quit  sow  in  proper  season 
and  in  a  husbandhke  manner  not  less  than  one-eighth  of  the 
arable  land  of  the  Farm  as  shown  in  the  Schedule  hereto  with 
clover,  hay  or  grass  seed,  and  the  Tenant  shall  at  the  time  of 
quitting  be  paid  by  the  Landlord  or  his  incoming  Tenant  the 
original  cost  of  all  such  clover,  hay  and  grass  seeds  as  shall  duly 
and  in  course  of  good  husbandry  have  been  sown  in  the  spring  of 
the  year  next  preceding,  provided  that  the  grain  crop  with  which 
they  are  sown  has  been  immediately  preceded  by  a  clean  fallow 
or  by  turnips  or  rape  eaten  upon  the  lands  by  sheep  where  the 
same  are  grown  ;  Provided  always,  that  (if  payment  therefor  is  to 
be  made)  such  seeds  shall  not  have  been  eaten  or  damaged  by 
sheep,  horses,  pigs,  cattle  or  other  animals  at  any  time  after  the 
sowing  thereof :] 

(xxx.)  Subject  as  aforesaid  and  to  any  directions  in  writing  to 
the  contrary  which  may  be  given  by  the  Landlord  or  his  agent, 
the  Tenant  shall  during  the  last  year  of  the  tenancy  or  after  he 
has  given  or  received  notice  to  quit  (b)  cultivate,  sow  or  otherwise 

(h)  The  provisions  of  s.  2fi  (1)  of  the  Agr.  11.  Act,  li)08,  do  not  apply  in 
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deal   with  the  arable   land  then  forming  part   of    the  Farm  in 

such  manner  as  if  the  following  piovipions  had  been  in  force 

during  the  tenancy  (that  is  to  say) : — 

(a)  &c.  (State  rotation  of  crops,  as  required.) 

6.  The  Landlord  hereby  agrees  -with  the  Tenant  as  follows : —    Agreements 

(i.)  To  pay  or  allow  a  deduction  for  the  landlord's  property  LandLrd. 

tax,  [land  tax]  or  tithe  rent-charge  (if  any) :  ^*^*^^  '^"^ 

'    L  J  o      \  J  /  charges. 

.  (ii.)  To  allow  for  the  necessary  repair  of  the  buildings  upon  Repairs. 
the  i^remises  stone  at  the  quarry,  bricks,  tiles  and  lime  at  the  kiln 
and  timber  in  the  rough  on  condition  that  the  Tenant  conveys 
the  same  to  the  Farm  at  his  own  expense  and  uses  them  in 
the  needful  repairs  of  buildings  in  such  manner  as  shall  be 
directed  by  the  Landlord  or  his  agent : 

(iii.)  To  reinstate  as  soon  as  practicable  all  buildings  destroyed  Fire, 
by  fire  if  required  for  the  working  of  the  Farm  : 

(iv.)  That  the  Tenant  having  paid  and  performed  the  agree-  Tenant 
ments  on  his  part  herein  contained,  shall  on  the  determination  "°^    ''' 
of  the  tenancy  be  paid  by  the  Landlord  or  his  incoming  Tenant 

the  case  of  a  tenancy  from  year  to  year  as  respects  the  year  before  the   crops  during 
tenant  qnits  his  holding  or  any  period  after  he  has  given  or  received  notice  ^^'^'^ 

to  fjuit  which  results  in  his  quitting  the  holding,  or  in  other  cases  as  respects 
the  year  before  the  expiration  of  the  tenancy.  Hence  provisions  as  to 
cultivation  during  the  last  year  of  the  tenancy  maj'  be  inserted. 

(c)  See  as  to  tenant  right  Agr.  H.  Act,  1908,  ss.  1 — 5.  Improvements  Improvements, 
made  by  a  tenant  are  there  divided  into  the  three  classes  respectively  First  Schedule 
mentioned  in  Parts  I.,  II.,  and  III.  of  the  First  Schedule  to  the  Act. 

For  improvements  in  Part  I.  the  consent  of  the  landlord  is  required,  and  Part  I. :  con- 
such  consent  may  be  given  either  unconditionally  or  upon  such  terms  as  to  ^^'^^      Land- 
compensation  or  otherwise  as  may  be  agreed  upon,  and  if  any  such  agree- 
ment  is    made, any  compensation  payable  under  the  agreement  shall  be 
substituted  for  comjjensation   under  the  Act.      Improvements  in  Part  II    Part  II- : 
include  drainage  only.     Compensation  is  not  payable  unless  previous  notice  notice  in' 
in  writing  has  been  given  to  the  landlord,  and  upon  such  notice  being  given   writing, 
the  landlord  and  tenant  may"  agree   the  compensation.     The  landlord  and 
tenant  may  (s.  3  (4) )  agree  to  dispense  with  any  notice  under  s.  3,  and  any 
such  agreement  may  provide  for  any^thing  for  which  an  agreement  after 
notice  imder  that  section  may  provide. 

Improvements  in  Part  III.  do  not  require  the  previous  consent   of  the   P'^i't  HI- :  "o 
landlord,  and  by  s.  4,  when  any  agreement  in  writing  secru-es  to  the  tenant  quijed. 
"  fair  and  reasonable"  compensation,  the  compensation  so  secured  shall  be   „  ,   ^-^  .  ^i 
substituted  for  compensation  under  the  Act.      Any  contract  made  by  the   compensation, 
tenant  by  which  he  is  deprived  of  his  right  to  claim  compensation  under  the 
Act  in  respect  of  improvements  included  in  the  First  Schedule  is  void :  s.  5. 

By  s.  12  (1)  a  tenant  from  a  mortgagor  under  a  contract  of  tenancy  not   Compensation 
binding  on  the  mortgagee  is,  as  against  the  mortgagee  who  takes  possession,    P'^y-'^'®  "V 

r. — VOL.  11.  10 
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compensation  (after  deducting  therefrom  any  sums  due  to  the 
Landlord  for  breach  of  any  of  the  Tenant's  agreements  or  other- 
wise) for  improvements  made  as  follows:  — 

(a)  &c.  {State  foiij  crj^yc^in  ])r(>iii^io)iH  as  to  (■()iii2)ciimtio)i  for 
i)npr<)r('meuts  required :) 

(v.)  The  compensation  provided  by  the  preceding  sub-clause 
shall  (so  far  as  the  law  permits)  be  deemed  to  be  substituted  for 
compensation  under  the  Agricultural  Holdings  Act,  1908,  for 
improvements  included  under  the  above  heads,  and  any  such 
compensation  paid  in  respect  of  improvements  under  the  above 
heads  which  are  included  in  Part  HI.  of  the  First  Schedule  to  the 
said  Act  shall  be  deemed  to  be  fair  and  i-easonable  compensation 
within  the  meaning  of  section  four  of  that  Act,  and  for  any 
improvements  not  included  under  the  above  heads  the  Tenant 
shall  be  paid  such  compensation  (if  any)  as  he  may  be  entitled 
to  mider  the  said  Act  (d) : 

[(vi.)  The  notice  required  to  be  given  by  the  Tenant  under 
section  four  of  the  Agricultural  Holdings  Act,  1908,  with  respect 
to  improvements  included  in  Part  II.  of  the  First  Schedule  to  that 
Act  shall  be  dispensed  with:] 

(vii.)  Provided  always,  that  compensation  shall  be  allow'ed  or 
paid  by  the  Landlord  in  respect  only  of  oil  and  cotton  cake  or 
linseed  which  the  tenant  shall  show^  to  the  reasonable  satisfaction 
of  the  Landlord  to  have  been  actually  consumed  by  cattle  or 
sheep  kept  exclusively  upon  the  Farm  and  not  in  respect  of  oil 


mortgagee  in 
possession. 
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by  mortgagee. 
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entitled  to  compensation  for  improvements -whether  under  the  Act  or  custom 
or  an  agreement  authorised  by  this  Act. 

Under  s.  12  (2),  if  the  tenancy  is  from  year  to  year  or  for  a  tci"m  of  years 
not  exceeding  twent3'-one  at  a  rack-rent,  the  mortgagee  must  give  to  the 
tenant  six  calendar  months'  notice  in  writing  befoi'e  depriving  him  of 
possession,  and  the  tenant  is  entitled  to  comiiensation  for  his  crops  and 
improvements  in  so  far  as  the  latter  are  not  exhausted  at  tlic  time  the 
tenant  isdeinived  of  possession. 

Under  s.  12  (3)  the  amount  of  any  compensation  duo  to  the  tenant  may  be 
set  off  by  the  mortgagee  against  any  rent  or  other  sum  due  from  him  in 
respect  of  the  holding.  The  tenant  can  set  off  the  compensation  against  his 
rent:  s.  .'51. 

As  to  com2)ensation  payable  by  trustees,  see  s.  85. 

((/)  The  tenant  must  give  notice  of  liis  intention  to  make  the  claim  before 
the  determination  of  the  tenancy  unless  the  improvement  is  made  after  the 
determination  of  the  tenancy  while  the  tenant  lawfully  remains  in  occupa- 
tion of  any  part  of  the  holding,  when  the  notice  may  be  given  at  any  time 
before  the  tenant  quits  that  part :  s.  6  (2). 
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or  cotton  cake  or  linseed  consumed  by  cattle  or  sheep  kept  on 
any  other  Farm  or  kept  partly  on  the  Farm  and  partly  on  such 
other  Farm,  and  in  respect  only  of  manures  which  the  Tenant 
shall  show  to  the  like  satisfaction  to  have  been  spread  on  and 
used  for  the  exclusive  benefit  of  the  Farm  : 

(viii.)  Peovided  also,  that  no  compensation  shall  be  payable  in  Limitation  of 
respect  of  any  oil  or  cotton  cake,  linseed  or  manure,  which  shall  "^""^p®"^*  ^°"" 
have  been  brought  upon  the  Farm  in  pursuance  of  the  provi- 
sions of  section  twenty-six  of  the  AgricuUural  Ploldings  Act, 
1908,  for  the  purpose  of  making  the  return  to  the  Farm  of  the 
full  equivalent  manurial  value  of  any  crops  or  produce  of  the 
Farm  sold  off  or  removed  from  the  Farm  {c) : 

(ix.)  That  the  Tenant  paying  the  rents  hereby  reserved  and  Quiet  enjoy- 
observing  and  performing  the  agreements  by  the  Tenant  herein 
contained,  shall  and  may  quietly  hold  and  enjoy  the  Farm  with- 
out any  interruption  from  or  by  the  Landlord  or  any  person 
rightfully  claiming  through  or  under  him. 

7.  Without  prejudice  to  any  right  of  action  or  other  remedy  General 
of  the  Landlord  in  respect  of  any  claim  against  the  Tenant,  all  i^^°^'^'°"''- 

^  .  ,  Arbitration 

compensation  allowances,  valuations,  damages  and  dilapidations  clause, 
to  which  either  party  may  claim  to  be  entitled  under  this 
Agreement  or  otherwise  shall  be  settled  by  two  valuers  in  the 
usual  manner,  and  in  the  event  of  any  difference  between  them 
any  matter  in  dispute,  and  also  (without  prejudice  as  aforesaid) 
any  question  as  to  the  construction  or  effect  of  this  Agreement 
or  the  respective  rights  and  liabilities  of  the  Landlord  and 
Tenant  thereunder  or  otherwise  in  relation  to  the  premises,  shall 
be  settled  by  arbitration  in  the  manner  i^rovided  by  section 
thirteen  of  the  Agricultural  Holdings  Act,  1908  (_/' ). 

8.  The  Landlord    shall    be    entitled    to    damages    from    the  Breach  of 
Tenant  in  respect  of  any  breach  of  the  agreements  on  the  part  ^°^'^'^'"'  ■ 
of    the    Tenant    herein    contained,    or  ibr    any    injury     to     or 
deterioriation  of  the  Farm  caused  or  permitted  by  the  Tenant, 

and  any  sum  due  to  the  Landlord  under  this  Agreement  or  other- 
wise shall  be  deducted  from  any  sum  to  be  paid  to  the  Tenant 
or  be  recoverable  otherwise  as  the  Landlord  may  deem  fit  {;i). 

9.  If  the  Tenant  shall  require  any    record    to    be    made    of  Cost  of 
the  condition  of  the  Farm  pursuant  to  section  twenty-seven  of  the  ''""'^y- 


(e)  See  s.  26  (3). 

(/)  The  Arbitration  Act,  1S,S9,  is  not  applicable  :  Agv.  II.  Act,  .s.  13  (4).      Arbitration 
((/)  The  reverse  case  is  covered  by  s.  .'31.  ^^^  ^°^^  not 

apply- 

10 — 2 
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Agricultural  Holdings  Act,  1908,  then  and  in  such   case  all  costs 
of  and  incidental  thereto  shall  be  borne  by  the  Tenant  (/(). 

10.  If  any  part  of  the  rents  hereby  reserved  shall  be  in 
ari'ear  for  at  least  twenty-one  days  (whether  demanded  or  not),  or 
if  there  shall  be  any  breach  of  any  of  the  obligations  hereby  or  by 
law  imposed  on  the  Tenant,  or  if  the  Tenant  shall  have  a 
receiving  order  in  bankruptcy  made  against  him  or  shall 
execute  an  assignment  for  the  benefit  of  his  creditors  or  suffer 
an  execution  to  be  levied  upon  any  of  the  chattels  upon  the 
Farm,  or  if  a  substantial  part  of  the  chattels  for  the  time 
being  thereon  shall  by  assignment  or  otherwise  become  vested 
in  some  other  person,  then  and  in  any  of  the  said  cases  the 
Landlord  may  at  any  time  thereafter  re-enter  upon  the  whole 
or  any  part  of  the  Farm  in  the  name  of  the  whole,  and  there- 
upon the  tenancy  hereby  created  shall  absolutely  determine,  but 
without  prejudice  to  any  claims  of  the  Landlord  or  Tenant 
hereunder. 

11.  Upon  any  sei/ure  by  the  Landlord  under  a  distress  for 
rent  the  Landlord  shall  not  be  obliged  to  sell  any  hay,  straw, 
manure,  compost  or  crops  of  any  description  upon  the  terms 
that  the  same  shall  be  removed  from  the  Farm,  but  the  Land- 
lord may  sell  the  same  subject  to  the  condition  that  the  same 
shall  be  consumed  or  used  on  the  premises. 

1'2.  A  EKCEii'T  for  rent  shall  not  be  a  discharge  for  any 
money  which  shall  become  due  or  payable  for  any  breach  of 
any  agreement  herein  contained,  unless  in  such  receipt  it  shall 
be  so  expressed. 

13.  In  the  event  of  the  Tenant  failing  or  refusing  after  notice  in 
writing  duly  given  to  him  by  the  Landlord  or  his  agent  to 
keep  the  growing  crops  and  pulse  and  the  root  crops  clear  of 
weeds  and  rubbish,  or  to  properly  maintain  the  fences  or  to 
clear  out  the  ditches  and  watercourses  as  often  as  shall  be 
necessary,  the  Landlord  may  employ  persons  for  the  puri)ose  at 
the  cost  of  the  Tenant,  and  such  cost  shall  be  paid  by  the  Tenant 
as  an  additional  rent. 

14.  Any  asparagus,  rhubarb  or  other  perennial  crop,  or  any 
fruit  bushes  planted  or  purchased  by  the  Tenant,  may  be 
removed  by  the  Tenant  before  the  termination  of  his  tenancy, 
he  making  good  and  replacing  the  surface  soil  disturbed  by  such 


Cost  of 
survey. 


(/<)  In  default  of  iigreeiiieiit  the  cost  of  making  a  record  of  the  holdini 
is  borne  by  the  hiiidlord  and  tenant  oqnally  :  s.  27. 
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removal,  unless  the  Landlord  or  liis  incoming  Tenant  elect  to 
take  any  such  plants  or  bushes  at  a  valuation.  But  nothing 
herein  contained  shall  be  deemed  to  be  a  consent  by  the  Land- 
lord within  Ihe  meaning  of  the  Agricultural  Holdings  Act,  1908, 
to  an  improvement  by  the  making  of  any  garden  or  by  the  plant- 
ing of  any  orchards  or  fruit  trees  or  bushes,  nor  shall  the  holding 
or  any  part  thereof  be  deemed  to  be  let  as  a  market  garden. 

15.  Tub  provisions  hereof  shall  not  be  altered  or  determined 
by  any  increase  or  decrease  in  the  rent  which  may  be  mutually 
agreed  upon  by  the  Landlord  and  Tenant,  except  as  regards  the 
amount  of  rent  pa^'able. 

16.  The  provisions  of  section  sixtj'-seven  of  the  Conveyancing  Notices. 
and  Law  of  Property  Act,  1881,  shall  apply  to  any  notices  to 

be  given  hereunder,  as  well  as  the  provisions  of  section  forty-five 
of  the  Agricultural  Holdings  Act,  1908. 

17.  The  marginal  notes  hereto  are  for  the  purpose  of  con- 
venient reference  only,  and  shall  not  affect  the  construction  of 
this  Agreement. 

In  WITNESS  whereof  the  parties  to  these  presents  have  hereunto 
set  their  hands  the  day  and  year  tirst  above  written. 


Marginal 
notes. 


The  Schedule  above  refekred   to. 


No.  on  Plan. 


Description, 


Cultivation. 


No.  H. 

LEASE  (/)  of  a  FxT.yifor  Tir<'ufi/-one  Y,'ars. 

THIS  INDENTURE,  made  the day  of -,  19—  Between  Parties. 

(parties,  an  in  last  Prcrcd-iit), 

WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  In   consideration    of    the   rents    and    Tenant's   covenants  Lf^aseofFarm. 


(/)  For  variations  where  the  lease  is  made  under  a  power,  &c.,  see  Forms, 
Slip.  See  also  notes  to  last  Precedent ;  it  is  not  generally  desirable  to  grant 
a  lease. 
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LEASES    (precedents). 


Habendum. 


Rents. 


Notice  of 
damage  by 
game. 

Covenants  by 
Tenant. 


Covenants  by 
the  Landlord. 


hereinafter  respectively  reserved  and  contained,  the  Landlord 
herehy  demises  unto  the  Tenant 

All  that  Farm,  c^^c.  (j)(tirch,  as  in  chi.iisc  1  of  h(st  Precedent), 
Except  and  resebved   unto   the  Landlord  {reserratiojis,  as  in 
clause  3  of  hist  Precedoit), 

To  HOLD  unto  the  Tenant  from  the day   of ,  19 — , 

for  the  term  of  twenty-one  years, 

Yielding  and  paying  therefor  the  rents  following: — 
First,  the  certain  clear  yearly  rent  of  £ hy  equal  half- 
yearly  [quarterly]  payments  on  the day  of [and]   the 

day  of [the day  of and  the  — —  day  of ] 

in  every  year,  the  first  payment  to  be  made  on  the  day  of 

next ; 

Secondly,  the  additional  yearly  rents  hereinafter  mentioned 
•{penal  rents,  as  in  last  Precedent). 

2.  For  the  purposes  of  these  presents  the  period,  &e.  {conti)nte 
c(s  in  clause  4  of  last  Precedent). 

3.  The  Tenant,  for  himself  and  assigns,  herehy  covenants  with 
the  Landlord  as  follows  : — 

{Insert  and  adapt  eovoiants  corrcsixnuHnn  with  A(jreeinents  hijthe 
Tena)it  {clause  5  of  last  Precedent,  Nos.  (/.)  to  (.r.r.r.)),  as  recpnred, 
saying  "covenant"  /»  i)lace  if  ""Agreement,^'  "these  presents" 
in  p)lace  of  "  tliis  Agreement,''  and  "term  hereby  granted"  in 
place  o/""  tenancg.") 

4.  The  Landlord  hereby  covenants  with  the  Tenant  as 
follows  : — 

{Insert  and  adapt  covenants  correspoi}di)ig  irith  Agreements  hg 
the  Landlord  {clause  6  of  last  Precedent,  Xos.  (/.)  to  {i.e.)),  as 
required,  sailing  "  coYenaut"  in  ]  dace  (f  "  Agreement,"  "these 
]3resents "  i)i  place  <f  "this  Agreement,"  and  "term  hereby 
granted  "  i)i  place  <f  "  tenancy.''') 

5  to  15.  {Adapt  clauses  7  to  17  ///  last  Precedott). 

In  witness,   &c.    {schedule,  as  in  last  Precedent). 


Parties. 


No.  IIL 

AGREEMENT  f)r  a  Lease  <>f  a  Grazing  Farm  from  Year 
to  Year  witlt  reference  to  the  Agri'-iiltu ral  Holdings 
Act,  1908. 

AN  AGREEMENT,  made,  &c.  {<lale  and  parties,  as  in  Precedent  I. 
of  this  Section), 
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WHEREBY  it  is  agreed  as  follo^YS  :— 

1.  (Afircciiiriil   to    let  dial    take,  parccU,   icnn   and  rents,   as   in 
clause   1  of  Precedent  I.  of  this  Section,  p.  138.) 

2.  (Termination  of  Tenancy,  as  in   clanse  2  tf  I'recedent  I.  oj 
tJiis   Seeti(ni.) 

3.  {Ileserrafiojis  to  Ijindlord.  as  in   dansi'   3  (f  Precedent  I.  (f 
this  Sectio)!,  so  far  as  required.) 

4.  The  Tenant  he]-el)y  agrees  with  the  Landlord  as  follows: —  Agreements  by 

.  ,  .  ,  -     /  ■  \       j'    the  Tenant: — 

(l)  {To    jxn/    rents,     luti's    ami    ta.res,   as    in   clanse    o    {i.)  oJ    To  pay  rents, 

Precedoit    L    of  this  Section  :)  rates  ind 

taxes. 

(ii.)  To   pay  the    following    additional    rents  and  li(|uidated  Additional 
damages :—  ''''''■ 

{hisert  and  adapt  2><'»'il  rents,  as  i>i  clansi'  5  (///.),  (.1 ),(/)),  (C), 
(7>)  and  {E)  of  Precedent  I.  of  this  Sectitni  :) 

(iii.)  ('To    rcjtair   imildimis,    t(-c.,    as    in   clanse   5    (//•.)    of  sctiue   Repairs  of 

buildings,  etc. 

Precedent  if  reipiired  :) 

(iv.)  {To  keep  roads,  fences,  drains,  (Oc.,  in  repair,  as  i)i  clanse  5   Roads,  fences, 

.  '  drains,  iVrc. 

(/•.)  Of  same  J  Precedent  :) 

(v.)  {To  heep  Jiedijes  trinuned,  <(V.,  as  in  clanse  5  {ie.)  (f  same   Hedges. 
I'recedent  :) 

(vi.)  And  will  keep  the  Farm  as  meadow  or  pasture  land  for  Permanent 

pasture. 

grazing  purposes,  and  for  hay  only : 

(vii.)  And  will  not  break  up  any  of  the  meadow  or  pasture  Not  to  break 
land  on  the  Farm  without  the  previous  written  consent  of  the  pLtoe!'"^^" 
Landlord  or  his  agent,  nor  mow^  the  same  or  any  part  thereof 
more  than  once  in  any  year  (A),  nor  two  successive  years,  w'ithout 
applying  thereto  not  less  than  ten  tons  per  acre  of  good  rotten 
dung  or  other  manure  ei|uivalent  thereto  : 

(viii.)  And  will  spud  up,  cut  and   destroy  all   thistles,  nettles  To  weed  the 
and  other  weeds   throughout  the  Farm  and  keep   down  moles  pasture  land 
and  spread  all  mole  hills,  and  will  keep  the  grass  lands  clean  and  ^'^^"'"' 
in  good  heart  and  condition  : 

(ix.)  {'To  preserve  tindxr,  i(c.,  as  in  clanse  5  {xrii.)  oJ  I*rec<(lent  1.   Presorvatiou 

,.     ,  .  .  ,  'of  timber. 

oJ  this  Section  :) 

(x.)  (Xot  to  commit   iraste,   dc,  as   i)i   clanse   5  {.riiii.)  (f  same   Waste en- 

jf  1      t    \  croachment 

1  recedent  :)  and  trespass. 

(xi.)  {To  pveserre  game,  as  in  clanse  5  {.vi.r.)  of  same  I'recedent :)   Preservation 

I    '•  \      rn  •  1        '  ■  11  ■  .of  game. 

(Xll.)   {lo    reside    0)l    the    farm,    and    not    to    nnderlet,     ((•('.,    as    m     Underlettin<^ 

clause  5  {xx.)  of  same  Precedent :)  '^'^^ 

{k)  PoiuiMieiit  grass  lands  are  excepted  from  the  provisions  of  s.  26  of  the 
Agr.  H.  Act,  1908.  see  sub-s.  4. 
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LEASES    (precedents). 


To  yield  up  in 
good  condition. 

Agi-eemeuts  bj' 
the  Landlord. 
Taxes  and 
charges. 


Re-entry. 
Arbitration. 


Lease  of  land. 


Term. 


Removal  of 
fruit  trees. 


Compensation 
for  improve- 
ments in  Third 
Schedule  to 
the  Act. 


(xiii.)  {To  yield  up  at  cud  of  tcua>i(i/,  as  in  clause  5  {.r.riii.)  of 
same  Precedent  :) 

5.  The  Landlord  hereby  agrees  with  the  Tenant  as  follows  : — 
(i.)  {To  i^aij  landlord's  p)ropertii  tax,  c(-c.     Adapt  clause  6   (/.), 

(//.),  {Hi),  (vii.),  {via.),  and  {ix.)  of  Precedent  I.  (f  this  Section.) 

6.  {Proviso  for  re-entry,  as  in  clause  10  of  same  Precedent.) 

7.  {Arhltration  clause,  as  in  clause  7  of  same  Precedent.) 

8.  9,  AND  10.  {Alteration  of  rent,  notices  and  marginal  notes,  as 
in  clauses  15,  16,  and  17  of  same  Precedent.) 

In  witness,  &c. 

No.  IV. 
LEASE  of  Land  for  the  purposes  of  a  Maeket  Garden  (0 
for  a  term  of  Years    uitli  reference  to  the  Ayricultural 
Holdings  Act,  1908. 

THIS  INDENTUEE,  made,  &c.{date  and  parties  as  in  Precedent  I. 

of  tills  Section), 

WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  In  consideration  of  the  rent  and  Tenant's  covenants 
hereinafter  respectively  reserved  and  contained,  the  Landlord 
hereby  demises  mito  the  Tenant 

All  those   pieces   of   land    containing  —  a.  —  r.  —  j).   or 

thereabouts,  situated  in  the  Parish  of ,  in  the  County  of , 

together  with  the  [messuage,  cottages]  greenhouses,  hothouses, 
pits,  frames  and  other  buildings  erected  thereon,  which  said 
hereditaments  are  more  particularly  delineated  on  the  plan 
hereto  annexed  and  thereon  coloured  pink, 

To  HOLD  unto  the  Tenant  for  the  term  of years  from  the 

day  of [determinable  as  hereinafter  mentioned]   for 

the  purpose  of  being  used  and  treated  as  a  market  garden  {m). 

Yielding  and  paying  therefor  during  the  term  hereby  granted 
the  yearly  rent  of  £ ,  payable  by  equal  quarterly  [half- 
yearly]  payments  on  the  — —  day  of [and]  the day 

of [the day  of  ,  and  the day  of ]  in 

[1)  For  the  special  provisions  as  to  market  gardens,  see  Agr.  H.  Act, 
1908  s.  42.  It  is  a  matter  for  bargain  whether  this  section  is  to  apply;  if 
made  apjjlicable,  the  tenant  maj^  remove  fruit  trees  and  bushes  during  the 
tenancy ;  if  he  does  not  remove  them,  no  compensation  is  payable  therefor  : 
s.  42  (1)  (iii.). 

(m)  In  the  case  of  a  tenancy  commencing  after  1895  it  is  necessary,  to 
entitle  a  tenant  to  compensation  for  improvements  wit  bin  the  Third  Schedule 
to  the  Agr.  II.  Act,  1908,  that  it  shall  be  agreed  in  writing  that  the  holding 
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every  year,  the  first  payment  thereof  to  be  made  on  the 

day  of next. 

'2.  The  Tenant  for  himself  and  his  assigns  hereby  covenants  Covenants  by 
with  the  Landlord  as  follows: — 

(i.)  That  the  Tenant  will  pay  the  rent  hereby  reserved  at  the  To  pay  rent, 

-,.  „  .,  TMii  iiij  rates,  and 

tunes  and  ni  manner  aforesaid,  and  will  also  pay  all  rates,  taxes,  taxes, 
assessments,  impositions  and  other  outgoings  for  the  time  being 
charged  or  imposed  upon  the  premises  hereby  demised,  or  upon 
the  owner  or  occupier  in  respect  thereof  [land  tax,]  landlord's 
property  tax  and  tithe  rent-charge  (if  any)  only  excejDted  : 

(ii.)  And   will    at  all  times  during  the  term  hereby  granted  To  keep  buiki- 
keep  the  buildings  and  premises  and  every  part  thereof  (including 
all  fixtures  and  additions  thereto)  in  good  tenantable  repair,  and 

will  once  in  every years  of  the  said  term,  and  in  a  proper 

and  workmanlike  manner,  paint  the  inside  woodwork  and  iron- 
work usually  painted  of  the  premises  with  at  least  two  coats  of 
good  oil  colour,  and  once  in  every  fourth  year  of  the  said  term 
will  paint  with  at  least  two  coats  of  good  oil  paint  all  the  outside 
glass,  woodwork  and  ironwork  and  other  work  usually  painted, 
including  gates  and  fences  previously  painted,  and  tar  all  such 
parts  as  have  formerly  been  tarred  : 

(iii.)  And  will  keep  in  repair  and  cleanse  all  drains,  ditches,   Drains,  &c. 
wells  and  watercourses  : 

(iv.)  And  will  preserve,  cultivate,  prune  and  keep  free  from  To  preserve 
blight  all  fruit  and  other  trees,  fruit  bushes,  vines  and  other  permanently 
plants  permanently  set  out  on  the  premises,  and  will  not  without 
the  previous  consent  in  writing  of  the  Landlord  cut  down  or 
remove  anj^  of  such  trees,  bushes  or  plants  except  such  as  are 
dead  or  useless  for  fruit-bearing  purposes,  and  will  from  time  to 
time  replace  all  such  trees,  bushes  or  plants  so  cut  down  or 
removed  : 

(v.)  And  will  i^ermit  the  Landlord  or  his  agent,  wilh  or  without  To  permit 

•^  .  .  ,  ,  .  Landlord  to 

workmen  and  others,  at  all  convenient  hours  m  the  day  time  enter  and 
during  the  term  hereby  granted  to  enter  into  and    upon  the   Tenant  to 
premises   and    examine    the    state   and    condition    thereof   (n)  :   ^efg^ts°°^ 
And    will    repair    and    make    good    all    defects    for  which    the 
Tenant  is  liable  hereunder,  of  which  notice  in  writing  shall  be 

shall  be  let  or  treated  as  a  market   garden:  s.  42  (1).     As   to   tenancies 
current  on  the  1st  Jaiuiary,  1.S96,  where  the  holding  was  at  that  date  in  use 
as  a  market  garden  witli  the  knowledge  of  the  landlord,  see,  s.  42  (2). 
(/<)  See  s.  24. 
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LEAS1<:S    (PRKCET)KNTS) , 


Not  to  permit 
nuisances. 


Not  (o  assign 
or  underlet. 

To  keep  in 

garden 

culture. 


To  deliver  up 
at  end  of  term. 


Ee-entry. 


Resumption 
of  possession 
for  building 
purposes. 


Notice  of 
intention  to 
resume 
possession. 


Other  land  to 
be  substituted 


given  to  the  Tenant  by  the  Landlord  within  three  calendar 
months  after  the  giving  of  such  notice : 

(vi.)  And  will  not  cause  or  permit  aii}^  nuisance  on  the 
premises,  or  do  or  sutler  anything  whatsoever  which  may  be  an 
anno3'ance  to  the  neighbouring  owners  or  occupiers,  and  will  use 
the  premises  for  the  purposes  of  a  market  garden  only  : 

(vii.)  And  will  not  assign  or  underlet  the  premises  or  any  part 
thereof  without  the  previous  written  consent  of  the  Landlord  : 

(viii.)  And  will  at  all  times  during  the  term  hereby  granted 
keep  the  land  hereby  demised  free  from  weeds,  well  manured, 
and  in  good  garden  culture,  and  will  manage  and  work  the 
premises  in  accordance  with  the  most  approved  methods  of 
market  gardening  in  the  district  : 

(ix.)  And  will  at  the  expiration  or  sooner  determination  of  the 
term  hereby  granted  deliver  up  the  premises  to  the  Landlord  in 
such  good  tenantable  repair  and  in  such  good  order,  state  and 
condition  as  the  same  ought  to  be  in  having  regard  to  the 
provisions  herein  contained. 

3.  If    any   part    of    the    said  yearly    rent    of    £ hereby 

reserved  shall  be  in  arrear  for  twenty-one  days  (whether  legally 
demanded  or  not),  or  if  there  shall  be  any  breach  or  non- 
observance  of  any  of  the  covenants  by  the  Tenant  herein 
contained,  or  if  the  Tenant  shall  become  bankrupt  or  make  an 
arrangement  or  composition  with  his  creditors  or  suffer  an 
execution  to  be  levied  upon  any  of  the  chattels  upon  the  pre- 
mises, then  and  in  any  of  the  said  cases  the  Landlord  may  at 
any  time  thereafter  re-enter  upon  the  demised  premises  or  any 
part  thereof  in  the  name  of  the  whole,  and  thereupon  the  term 
hereby  granted  shall  absolutely  cease  and  determine,  but  without 
prejudice  to  any  claims  by  the  Landlord  and  Tenant  hereunder. 

4.  The  Landlord  may  at  any  time  and  from  time  to  time  during 
the  term  hereby  granted  resume  possession  of  any  part  of  the 
premises  hereby  demised  which  he  may  from  time  to  time  require 
for  making  roads,  or  for  building  purposes,  or  for  carrying  out 
any  building  scheme,  but  subject  to  the  following  2)rovisions : — 

(i.)  The  Landlord  shall  give  to  the  Tenant  not  less  than  six 
calendar  months'  notice  in  writing  of  his  intention  to  resume 
possession  of  all  or  any  part  of  the  premises,  and  shall  in  such 
notice  shortly  describe  the  lands  to  which  the  notice  is  intended 
to  relate : 

(ii.)  The  Landlord  shall  either  substitute  other  land  for  the 
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land  to  be  taken  or  shall  allow  to  the  Tenant  a  reduction  of  the  or  rent 

reduced. 

rent  hereby  reserved  at  the  rale  or  £ —  per  acre  per  annum, 
and  so  in  proportion  for  any  less  (juantity  than  an  acre  in 
respect  of  the  land  of  ^vllich  the  Landlord  resumes  possession, 
and  as  from  the  date  when  the  Landlord  takes  possession  : 

Provided  always,  that  the  Tenant  may,  on  account  of  the 
situation  or  condition  of  the  soil,  refuse  to  accept  any  land 
proposed  to  be  substituted  by  the  Landlord  and  require  that 
the  rent  shall  be  reduced  or  may  accept  such  substituted  land 
at  a  reduced  rent  : 

(iii.)  The  Tenant  shall  before    the  expiration  of    the  notice.  Tenant  to 
and  unless  the  season  of  the  year  renders  the  removal  imprac-  from\and 
ticable,  remove  from  the  land  to  l)e  taken  to  other  parts  of  the  **^^"- 
premises  hereby  demised,  or  to    the  land  to  be  substituted  as 
hereinbefore  mentioned,    all  the  fruit  trees,    l)uslies  and  crops 
belonging  to  the  Tenant  on  the  land  to  be  taken  : 

(iv.)  If  the  Tenant  shall  after  the  date  of  any  such  notice  (or  Limitation  of 
during  the  last  year  of  the  term  here])y  granted)  plant  any  fruit  '^■o'"P'''i^'>'  'O"- 
or  other  trees,  shruljs  or  plants  of  a  permanent  nature,  or  other- 
wise of  such  a  nature  as  to  involve  a  heavy  claim  for  compensa- 
tion, he  shall  remove  the  same  at  his  own  risk  before  the 
expiration  of  the  notice  or  of  the  said  term  (as  the  case  may  be), 
and  shall  not  be  entitled  to  any  compensation  therefor  (o)  : 

(v.)  The  Landlord  shall  pay  to  the  Tenant  compensation  for  Compensation 
all  crops  (other  than  crops  not  removed  by  reason  of  the  default  capable  of^° 
of  the  Tenant)  which  cannot  be  removed  or  secured  before  the  '^''^"^o^'^'- 
expiration  of  the  notice  and  which  may  be  growing  on  the  land 
so  taken,  and  also  for  unexhausted  manure  laid  or  applied  within 
one  year  before  the  date  when  the  Landlord   lakes  possession, 
provided  that  such  manure  was  essential  for  the  purposes  of  the 
crop : 

(vi.)   So  far  as  the  law  will   permit  (ji)  the  provisions  hereby  substituted 
made  for  the  compensation  of  the  Tenant  shall  be  accepted  in  '"'"i"'"^-'  '""• 
lieu  of  those  to  which  the   Tenant  might   be  entitled  under  the 
Agricultural  Holdings  Act,  1908. 

[5.  If  the  Tenant  shall  be  desirous  of  determining  the  term    [Power  for 

hereby  created  at  the  end  of  the  lirst or years  of  the  determine 

term  hereby  granted,  and  of  such  desire  shall  give  to  the  Land-  Jf/'^^j^.^^ 
lord  or  his  agent  at  least  six  calendar  months'  previous  notice  in  years.] 

{(>)  See  s.  42  (1)  (iii.). 

{}))  See  s.  4  ;  also  s.  42  (1). 


156 


LEASES    ( PRECEl )ENTS) . 


Quiet  enjoy- 
ment. 


Arljitratiou 
clause. 


Notices  and 

marginal 

notes. 


writing,  then  and  in  such  case  at  the  end  of  such or 

years,  as  the  case  may  he,  the  term  hereby  granted  shall  cease, 
but  without  prejudice  to  the  rights  of  the  Landlord  and  Tenant 
hereunder.] 

6.  The  Landlord  hereby  covenants  with  the  Tenant  that  the 
Tenant  paying  the  rent  hereby  reserved  and  observing  and  per- 
forming the  covenants  and  conditions  herein  contained  and  on 
the  part  of  the  Tenant  to  be  observed  and  performed,  shall  and 
may  peaceably  and  quietly  possess  and  enjoy  the  premises  hereby 
demised  during  the  term  hereby  granted,  without  any  interruption 
from  or  by  the  Landlord  or  any  person  rightfully  claiming  from 
or  under  him. 

7.  {Insert  a  lid  adapt  Arbitration  clause,  as  in  clause  1  of  Pre- 
cede nt  I.  of  this  Section,  j).  147.) 

8  AND  9.   {Clauses  as  to  notices  and  nianjinal  notes,  as  in  clauses 
16  and  17  of  same  Precedent,  p.  149.) 
In  wriNEss,  &c. 


Section  V. 
MINING   LEASES. 
No.  L 
LEASE  of  the  Upper  Seams  o/Coal  {q)  under  surface  partly 
owned  by  the  Lessor  and  p)artly  owned  by  a  Stranger 
icitli  Surface  rights.     Ileservatioii  of  Acreage  roycdties 
(Lancashire  Form). 

Parties.  THIS  INDENTURE,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.  (hereinafter  called  the  Lessor,  which  expression, 
where  the  context  so  admits,  includes  his  heirs  and  assigns  (/■) ), 
of  the  one  j)art,  and  C.  D.,  of,  &c.,  E.  E.,  of,  kc,  and  G.  H.,  of, 
&c.  (hereinafter  called  the  Tenants,  which  expression,  where  the 
context  so  admits,  includes  the  survivors  and  survivor  of  them 
and  the  executors  and  administrators  of  such  survivor,  or  other 
the  person  or  persons  for  the  time  being  entitled  to  the  term 
hereby  granted),  of  the  other  part, 

{(])  See  the  Coal  Mines  Eegulation  Acts,  1SS7  to  1908,  the  Coal  Mines 
(Check  Weigher)  Act,  1894,  and  the  Coal  Mines  (Weighing  of  Minerals) 
Act,  1905. 

(/■)  If  the  lessor  is  not  entitled  to  the  fee  simple,  see  other  forms  of 
detinitions,  &c.,  in  Forms,  Sect.  I.,  sujk  If  the  lease  is  under  the  powers  of 
the  S.  L.  Acts,  a  part  of  the  mining  rent  must,  unless  the  settlement  other- 
wise provides,  be  cajutalized  :  see  Free.  lY.  of  this  Section,  ('///. 
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WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  In    consideration    of    the   rents    and   royalties    hereinafter  Demise. 
reserved  and  the  covenants   by  the    Tenants    hereinafter  con- 
tained, the  Lessor  hereby  demises  unto  the  Tenants 

All  THOSE  mines,  beds,  veins,  and  seams  of  coal  and  cannel  Mines  under 
[ironstone,  limestone,  sandstone,  lirecla}",  brick  earth,  common  ing  to  Lessor 
clay,  chalk,  and  other  mineral  substances]  from  the  surface  down  ^op  ^^^^^ 

to  and  including  the  mine,  bed,  vein  or  seam  called  the Seam, 

as  well  opened  as  unopened  (.s),  lying  and  being  within  and  under: 

First,  All  those  lands  situated  in  the  Township  of  — — ,  in  the 

County  of ,  containing  together acres  or  thereabouts  (0, 

more  particularly  described  in   the  first  part  of  the   Schedule 
hereto  and  delineated  on  the  plan  hereto  and  thereon  coloured 

,  (the  surface  whereof  as  well  as  the  minerals  thereunder 

belong  to  the  Lessor) ; 

And,  secondly,  All  those  lands  situated  in  the  said  Township  And  mines 

of   ,    containing   or    thereabouts,    more    particularly  not  belonging 

described     in    the    second    part    of    the    Schedule   hereto   and  '°  ^®««o^'- 

delineated    on   the  said    plan   and  thereon  coloured ,  (the 

surface  whereof  belongs  to ,  Esq.,  but  the  mines  thereunder 

are  vested  in  the  Lessor) : 

Together  with  the  easements,  rights  and  privileges  to  be 
exercised  in  connexion  with  the  said  mines  and  premises  herein- 
after mentioned. 

To  hold  (except  and  reserved  as  hereinafter  mentioned)  unto  Habendum. 
the  Tenants  for  the  term  of  sixty  years  from  the  • ■  day  of , 

Yielding  and  i'.wing  therefor  {it)  the  rents  and  royalties 
hereinafter  reserved,  and  subject  to  the  provisions  hereinafter 
contained. 

Rights  and  Privileges  to  be  Exercised  or  Enjoyed 
BY  Tenants  (;<)• 
2.  The  Tenants  may   at  all   times   during   the  term  hereby  Grant  of 

(s)  Re  Mmjnar<Vs  S.  E.,  1899,  2  Ch.  347;  68  L.  J.  Ch.  609;  see  Greville- 
Nm/p,d  V.  Mackenzie,  1900,  A.  C.  83;  69  L.  J.  P.  C.  1  ;  Chaijtory.  Trotter 
(1902),  87  L.  T.  33;   Re  BaskerviUe,  1910,  2  Ch.  329  ;  79  L.  J.'  Ch.  687. 

{t)  See  Davis  v.  Sheplierd  (1866),  L.  E.  1  Ch.  410;  35  L.  J.  Ch.  581,  a.s  to 
identity  where  there  is  a  fault  in  the  seam. 

[tt)  111  the  case  of  a  lease  under  the  S.  L.  Acts,  it  ma}-  be  desirable  to 
reserve  the  rents  and  royalties  genei'ally,  and  not  expressly-  to  the  Lessor, 
see  8.  L.  xVct,  18S2,  s.  11." 

(")  This  and  the  other  headings  may  be  employed  when  convenient. 
They  facilitate  reference. 
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liberty  for  granted  work  and  get  the  mines  hereby  demised,  and  manu- 
Ivmk^mincs.  facture  and  carry  away  the  produce  thereof,  and  for  that  purpose 
and  in  connexion  therewith  (but  subject  to  the  restrictions  and 
conditions  hereinafter  contained)  have  and  exercise  in,  over,  upon 
or  under  the  lands,  under  which  the  said  mines  He  (bat  as  regards 
the  lands  secondly  hereinbefore  described,  so  far  only  as  it  is 
competent  for  the  Lessor  to  grant  the  same),  all  necessary  and 
proper  easements,  rights  and  privileges,  and  in  particular  do  all 
or  any  of  ihe  following  things  (namely) : — 
To  sink  pits,  (i.)  Sink,  make,  erect,  set  up  and  construct  pits  (,r),  shafts, 

levels,  airways,  waterways,  engines,  machinery,  furnaces, 
kilns,  ovens,  workmen's  cottages,  railways,  tramways 
and  other  w'ays,  canals,  cuts,  wharves,  erections,  and 
other  works,  and  use  all  existing  works  of  the  above 
description  belonging  to  the  Lessor  : 
To  deposit  (ii.)  Deposit   upon  a    convenient  part  of   the   surface  of  the 

^°'^'''   ■  lands   first  hereinbefore  described  all  coal,  cannel   and 

slack  gotten  from  the  said  mines,  and  all  earth  and 
spoil  brought  to  the  surface  therewith,  and  all  materials 
used  in  the  working  thereof  : 
To  appropriate  (iii.)  Appropriate  and  use  for  any  purpose  connected  with  the 
working  of  the  said  mines  any  water  (?/)  within  the  said 
lands,  and  make  and  construct  watercourses,  reservoirs 
and  ponds  for  collecting  such  water,  but  so  that  in  the 
exercise  of  this  privilege  the  Tenants  shall  not  deprive 
any  house,  mill,  or  watering  place  for  cattle  of  a  reason- 
able quantity  of  water  as  before  accustomed,  and  shall 
not  in  any  manner  foul,  impregnate,  or  otherwise 
deteriorate  any  springs  or  streams  of  water,  so  as  to 
render  the  same  useless  and  unprofitable: 
To  got  clay,  (iv.)  Get  and  dig  clay,  gravel,  sandstone  and   slate  from  the 

buiidim'.  mines  hereby  demised  and  the  lands  first  hereinbefore 

described,  and  burn  clay  into  bricks  for  the  purposes  of 
the  works  hereby  authorised  [but  not  for  sale]: 


(.1)  Sec  MacSwiiiney  on  !Miiies,  '.hd  cd.,  L'l-J,  222.  The  riglit  to  sink  pits 
creates  an  interest  in  the  land  :  AV  Masters  (ui'l  (r.  IC.  ////.  Co.,  1!)()1,  2  Iv.  15. 
84;  70  L.  J.  K.  B.  51(5. 

(;//)  As  to  the  distinction  between  a  stream  running  in  a  defined  course 
and  percolating  water,  see,  McNah  v.  Robertson,  1(S97,  A.  C.  129;  G6 
L.  J.  ]'.  C.  27. 
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(v.)  To  exercise  the  rights  aforesaid   (subject  as  hereinafter  To  let  down 
provided)    without    leaving    any    subjacent    or    hiteral  ^"lon'^'i,",!  lo"'^ 
supi)ort  for  the  surface  of  the  lands  first  hereinbefore  Lessor. 
described,  or  any  buildings  now  or  hereafter  to  be  erected 
thereon,  or  for  any  adjoining  lands  or  minerals  of  the 
Lessor,  but  paving  to  the  Lessor  full  compensation  for 
all  damage  which  may  occur  by  reason  of  the  exercise  of 
such  rights  to  the  said  surface  buildings  and  adjoining 
lands  and  minerals,  and  keeping  the  Lessor  effectually 
indemnified  from  all  claims  and  proceedings  by  the  lessees 
or  occupiers  of  the  surface  or  of  any  adjoining  lands  and 
minerals,  and  if  any  difference  arises  as  to  the  amount  of 
compensation,  the  same  shall  be  submitted  to  arbitration. 

(vi.)  To  exercise  (subject  as  hereinafter  provided)  such  rights  As  to  surface 
(if  any)  as  the  Lessor  may  have  to  let  down  the  surface  belonging  to 
of  the  lands  secondly  hereinbefore  described  and    any  ^^^^°^'- 
buildings  thereon,  but  keeping  the  Lessor  indemnified 
against  all  proceedings,  costs,  claims   and   demands  in 
respect  of  any  damage  thereto. 

3.  No  pit  or  shaft  shall  be  sunk,  and  no  building  or  thing  Restrictions  as 
erected  or  set  up,  and  no  other  surface  operation  carried  on  by  smScc works, 
virtue  of  the  liberties  and  privileges  hereinbefore  granted  in  or 

upon  the  demesne  lands  of house  or  any  part  thereof,  nor 

(without  the  Lessor's  consent)  upon  the  site  of  any  house  or 
building,  or  any  courtyard,  fold,  garden  or  orchard  attached  or 
belonging  to  any  house  or  building,  nor  shall  any  land  be  taken 
or  occupied  for  any  surface  operation,  if  the  same  shall  be 
required  for  working  any  mines  of  the  Lessor  not  included  in 
this  Lease,  or  for  the  purpose  of  any  of  the  works  connected 
with  such  mines,  and  any  other  land  not  so  required  shall  be 
suitable  and  convenient  and  equally  available  for  such  surface 
operations. 

4.  No  coke  ovens  shall  be  erected  or  set  up  in  such  a  position  cokc  ovens  to 
that  any  damage  or  inconvenience  may  thereby  arise  to  existino-  consume  their 

,.,,.  111T  "  ^    own  smoke. 

buildmgs,  and  all  coke  ovens  shall  (as  far  as  is  reasonably 
practicable)  consume  their  own  smoke. 

5.  Before  taking  any  land  for  surface  operations,  the  Tenants  Notice  to  be 
shall  give  to  the  Lessor  or  his  agent  at  least  one  calendar  month's  entering  oT 
previous  notice  in  writing,  and  shall  also  give  a  similar  notice  to  the  ^"'■f'^^''^"?^^ 

1  •  1.    ,  1        ,         T  -,  l/essor  to  be  at 

lessees  or  occupiers  of  the  land  proposed  to  be  taken,  or  leave  ^'^f^'^y  *" 
such  notice  at  their  respective  usual  places  of  abode,  and  every  pSsHe*?™" 


160  LEASES    (precedents). 

such  notice  shall  properly  and  correctly  specify  by  name  or  other 

sufficient  designation,  and  by  quantity,  the  land  proposed  to  be 

taken,  and  the  purpose  for  which  the  same  is  required.     The 

Lessor  or  his  agent  may  at  any  time  \\ithin  one  calendar  month 

from  the  receipt  of  such  notice  state  his  objections  (if  any)  to 

the  proposed  site,  and  the  validity  of  such  objections  shall  be 

determined  by  arbitration  (z).    [Provided  always,  that  no  part  of 

the  lands  secondly  hereinbefore  described  shall  on  any  account 

be  taken  for  surface  operations.] 

Lessees  may  6.  The  Tenants  may  at  any  time  or  times  within  six  calendar 

movable  mouths  after  the  end  of  this  Lease  carry  away  and  dispose  of 

&c''^"v'ithm  six  ^^^7  ^^^^  ^^  other  minerals  which  shall  have  been  raised  during 

months  after      ^\^q  gr^[([  term,  and  also  remove  all  plant,  machinery  and  utensils 

end  of  lease.  .  .  .  "^ 

upon  or  under  the  said  lands  benig  m  the  nature  of  trade  or 
Tenant's  fixtures,  or  other  movable  things  of  the  Tenants,  which 
the  Lessor  shall  not  elect  to  purchase  under  the  provision  for 
that  purpose  hereinafter  contained. 

Eights  Reserved  to  Lessor. 

Reservations  7.  The  foUowing  rights,  liberties  and  privileges  are  reserved 

to  Lessor.  ^^  ^Yjq  Lessor  out  of  this  demise  (that  is  to  say)  : — 

Liberty  for  (i.)  LiBERTY  for  the  Lessor,  and  any  lessee  or  other  person 

other  nimer^'^  authorised  by  him  for  that  purpose,  to  enter  into  and  upon  the 

and  to  use  the  j^uds  first  hereinbefore  described  or  any  of  them,  and  to  search 

works  of  the  "^ 

demised  mines  for,  dig,  work,  and  get  all  or  any  of  the  mines  and  minerals  and 
purpose.  other   substances   under   the   lands  first  and  secondly  herein- 

before described  which  are  not  included  in  this  Lease,  and  for  the 
purposes  aforesaid  to  sink,  make,  erect,  and  use  such  pits,  shafts, 
levels,  drains,  watercourses,  reservoirs,  tunnels,  buildings, 
engines,  machinery,  canals,  railways,  waggonways  and  other 
ways,  works  and  conveniences  upon,  through  or  under  the  said 
lands  and  the  mines  hereby  demised,  and  the  workings  of  the 
Tenants  under  these  presents  as  shall  be  necessary  or  expedient; 
And  also  for  the  purposes  aforesaid  to  use  any  existing  pits  or 
shafts  and  other  works  in  and  ui)on  the  said  lands  not  required 
by  the  Tenants  for  the  purpose  of  the  mines  hereby  demised, 
And  also  to  use  in  common  with  the  Tenants  any  canals,  rail- 
ways, waggonways  or  other  ways  now  existing,  or  which  may 
hereafter  be  made  by  the  Tenants  under  the  authority  of  these 

(z)  See  the  claiises  as  to  the  selection  of  sites  for  surface  operations  in  the 
next  Precedent,  wliich  may  be  substituted  (if  desired)  for  those  in  the  text. 
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presents,  and  to  cross  or  intersect  any  such  last-mentioned 
canals,  railways,  waggonways  or  other  ways,  Nvith  or  by  any 
canals,  railways,  waggonways  or  other  ways  to  be  made  under 
the  liberties  and  ^^owers  hereby  reserved : 

(ii.)  Liberty  for  the  Lessor  and  any  lessee  or  other  person  To  let  down 
authorised  by  him  for  that  purpose  in  reference  to  the  mines  mines. 
and  minerals  excepted  out  of  this  demise  to  exercise  all  such 
rights  and  privileges  as  are  hereby  conferred  on  the  Tenants  in 
reference  to  the  mines,  minerals,  and  surface  rights  hereby 
demised,  including  the  right  to  let  down  the  mines  and  minerals 
hereby  demised  and  the  works  of  the  Tenants,  but  paying  to 
them  full  compensation  for  all  damage  resulting  from  subsidence, 
tbe  amount  of  such  compensation  in  case  of  difference  to  be 
settled  by  arbitration. 

(iii.)  Peovided  that  if  the  Tenants  require  to  use  an}'  part  of  Priority  as  to 

,1  p  ,  -1  T-  •  •i.i*-  surface  rights. 

the  surface  not  previously  used  ni  connexion  witli  mining  pur- 
poses, the  claims  of  the  Tenants  under  these  presents  shall  have 
priority  over  the  claims  of  the  Lessor  or  any  lessee  of  the 
excepted  mines  and  minerals  in  respect  of  such  surface. 

(iv.)  Pkovided   always,    that    the   said    reserved    rights    and  Not  to  interfere 
privileges  shall  be  exercised  and  enjoyed  in  such  manner  as  not  "f  Le'Isee"''^ 
to  hinder  or  interfere  more  than  necessary  with  the  rights  and  pi'^iieges. 
privileges  of  the  Tenants  under  these  presents  : 

(v.)  Provided  also,  that  if  the  Lessor  or  any  person  authorised  Lessor  to  con- 
by  him  as  aforesaid  shall  use  any  canal,  railway,  waggonway  or  expense  of 
other  way  in  common  with  the  Tenants  under  the  said  reserved  keeping  in 

•^  _  _       repair  canals, 

rights,  the  Lessor  or  other  the  person  using  the  same  as  aforesaid  railways,  etc., 
shall  pay  and  contribute  a  just  and  fair  proportion  of  the  exj^ense  mon. 
of  keeping  the- same  in  repair  and  working  order,  the  amount  of 
such  proportion  to  be  settled  in  case  of  dispute  by  arbitration  : 

(vi.)  Provided  also,  that  fair  and  proper  compensation  shall  be  To  compensate 
paid  1)y  the  Lessor  or  other  the  persons  for  the  time  being  exercising  damage  done 
the   said  accepted    and   reserved   rights  and    privileges  to  the  reserved *^^  °^ 
Tenants  for  all  loss,  damage,  or  injury  which  they  may  sustain  or  pi'iviieges. 
incur  by  reason  of  the  exercise  thereof,  the  amount  of  such  com- 
pensation to  be  settled  in  case  of  difference  by  arbitration  (cz). 

{zz)  Where  a  lease  of  the  lower  seams  is  granted  during  tlie  subsistence  of   Lease  of  lowei 
a  lease  of  the  upper  seams,  the  lease  of  the  lower  seams  should  be  made    '^^'^'ii''- 
expressly  subject  to  the  rights  of  the  lessees  of  the  upper  seams,   and  the 
lessee  of  the  lower  seams  should  be  given  notice  of  the  contents  of  the  lease 
of  the  upper  seams,  and  should  indemnify  the  lessor  against  claims  by  the 
upper  lessees. 

r. — VOL.  II.  11 
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Certain  or 
minimum 
yearly  rent. 


Footage  or 
acreage 

royalties  (aa) 
for  coal  only. 


Mineral  rights 
duty,  &c. 


Eents  and  Eoyalties  Eeserved  by  this  Lease. 

8.  (i.)  The  certain  yearly  rent  of  £ shall  be  paid  by  the 

Tenants  [to  the  Lessor]  in  respect  of  the  mines  and  mining  rights 

hereb}^  demised  by  equal  half-yearly  payments  on  the day 

of  and  the day  of  in  every  year,  the  first  half- 
yearly  payment  to  [be  deemed  to  have]  become  due  on  the 
day  of . 

(ii.)  The  Tenants  may  in  every  year  of  this  demise  in  respect 
of  the  said  certain  yearly  rent  ^York  and  get  from  or  out  of  the 
demised  mines  and  premises  such  a  quantity  of  coal  and  cannel 
as  at  the  rates  hereinafter  mentioned  would  yield  or  pay  for  that 
year  footage  or  acreage  royalties  equal  in  amount  to  the  said 

certain  yearly  rent  of  £ .  But  the  said  certain  rent  shall  always 

be  paid,  whether  such  quantity  shall  in  fact  be  gotten  or  not. 

9.  The  following  footage  or  acreage  royalties  shall  be  paid  by 
the  Tenants  [to  the  Lessor]  in  respect  of  all  coal  and  cannel 
gotten  from  or  out  of  the  said  demised  mines  and  premises,  over 
and  above  the  quantity  which  the  Tenants  are  hereinbefore 
authorised  to  work  and  get  in  respect  of  the  said  certain  yearly 
rent  of  £ (that  is  to  say)  : — 

(i.)  The  royalty  of  £ for  every  Cheshire  acre  of  one  foot 

in  thickness  (meaning  by  the  term  "Cheshire  acre"  an  acre 
reckoned  after  the  accustomed  measure  of  eight  yards  to  the 
perch),  and  so  in  proportion  for  any  less  quantity  than  an  acre, 
and  for  a  greater  or  less  thickness  than  one  foot,  of  coal  and 

cannel  gotten  from  or  out  of  the  seams  called  the  Seam 

and  the Seam  respectively,  or  either  of  them  ; 

(ii.)  The  royalty  of  £ for  every  Cheshire  acre  of  one  foot  in 

thickness,  and  so  in  proportion  as  aforesaid,  of  coal  and  cannel 

gotten  from  or  out  of  the  seams,  &c.,  called  the Seam  and  the 

Seam  respectively,  or  either  of  them  ; 

(iii.)  And  the  royalty  of  £ for  every  Cheshire  acre  of  one 

foot  in  thickness,  and  so  in  proportion  as  aforesaid,  of  coal  and 
cannel  gotten  from  or  out  of  the  other  mines  or  seams  hereby 
demised  or  any  of  them  ; 

(aa)  Neither  mineral  rights  duty  nor  the  annual  increment  value  duty 
are  payable  in  resj^ect  of  common  clay,  common  brick  clay,  common  brick 
earth,  or  sand,  chalk,  limestone  or  gravel :  Pin.  (1909-10)  Act,  1910, 
ss.  20  (5),  22  (S).  Hence  any  royalties  i^ayable  in  respect  of  such  substances 
should  be  sei^arately  reserved,  and  the  minimum  rent  should  be  ajiportioned 
between  the  exemp<:ed  substances  and  the  other  minerals  demised,  see  next 
rrecGdo!it. 
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(iv.)  The  said  footage  or  acreage  royalties  shall  be  paid  by 

half-yearly  payments  on  the day  of and  the day 

of in  each  year  in  respect  of  the  coal  and  cannel  gotten 

during  the  then  preceding  half-year: 

(v.)  Provided  always,  that  if  in  any  year  of  the  said  term  the  Provision  for 
Tenants  shall  not  work  and  get  from  or  out  of  the  demised  mines  ImdeTwork- 
and  in-emises  such  a  quantity  of  coal  or  cannel  as  at  the  rates  !"£l*^"^"'"?,I^'^ 
above  mentioned   would    produce   or   yield  footage  or   acreage 

royalties  equal  in  amount  to  the  said  certain  rent  of  £ ,  then 

and  as  often  as  the  same  shall  happen  the  Tenants  may,  during 

the  next years  of  the  said  term,  or  any  of  them,  but  not 

afterwards,  work  and  get  from  or  out  of  the  demised  mines  and^ 
premises  such  a  quantity  of  coal  and  cannel  as  shall  be  required 
to  make  up  such  deficiency  without  paying  any  royalty  or  rent 
for  the  same  other  than  the  said  certain  rent. 

10.  A  DEDUCTION  or  abatement  shall  be  made  in  making  or  Abatement  to 
taking  the  yearly  calculation  or  measurement  for  the  purpose  coaiMtto"^ 
of  ascertaining  the  footage  or  acreage  loyalties  payable  for  the  support  buiid- 
then  preceding  year  on  account  of  all  coal  left  for  the  support  of 
buildings  under  the  provision  for  that  purpose  hereinafter  con- 
tained, or  for  faulty,  thin  or  bad  coal,  or  for  protection  against 

water  ;  but  no  such  deduction  or  abatement  shall  be  made  on 
account  of  any  pillars,  walls  or  ranges  which  may  be  left  in  the 
mines  otherwise  than  for  the  support  of  buiklings,  or  for  fauUy, 
thin  or  bad  coal,  or  for  protection  against  water  as  aforesaid, 
but  all  such  pillars,  walls  or  ranges  other  than  as  aforesaid 
shall  be  paid  for  in  like  manner  as  if  the  coal  constituting  the 
same  had  been  actuall}-  gotten  from  or  out  of  the  demised  mines. 

11.  The  further  yearly  rent  of  £ shall  be  paid  by  the  surface  rent. 

Tenants   [to  the  Lessor]   in  respect  of  every  Cheshire  acre  of 

land  belonging  to  the  Lessor,  the  surface  whereof  shall  be  occu- 
pied or  used  by  the  Tenants  for  any  of  the  purposes  of  this 
demise,  and  so  in  proportion  for  any  less  quantity  than  an  acre, 
the  said  surface  rent  to  be  paid  by  equal  half-yearly  payments 
on  the  same  days  as  the  said  certain  rent  of  £ is  herein- 
before made  payable,  and  the  first  half-yearly  payment  thereof 
to  be  made  on  such  of  the  said  days  as  shall  happen  next  after 
such  occupation  or  use  shall  commence,  and  the  last  half-yearly 
payment  thereof  to  be  made  on  such  of  the  said  days  as  shall 
happen  next  after  such  occupation  or  use  shall  have  ceased  and 
the  land  shall  have  been  restored  and  rendered  fit  for  cultivation 

11—2 
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Covenants  by 
Lessees. 


To  pay  rents. 


To  pay  rates 
and  taxes  (.r). 


To  work  with- 
out intermis- 
sion, &c. 


Provig'on  as  (o 
strikes,  &c. 


again,  and  in  case  any  difference  shall  arise  as  to  what  ought  to  be 
considered  the  occupation  or  use  of  the  surface  of  any  land  for  the 
purpose  aforesaid,  or  as  to  the  day  on  which  such  occupation  or  use 
shall  have  commenced,  or  as  to  the  amount  of  rent  payable  under 
the  reservation  aforesaid,  the  matter  in  difference  shall  be  settled 
by  arbitration  : 

[Provided  always,  that  no  such  rent  shall  be  paid  or  demanded 
in  respect  of  any  spoil  banks  roads  or  ways  now  in  existence  and 
not  used  by  the  Tenants.] 

The  Lessees'  Covenants. 

12.  The  Tenants  for  themselves  and  their  assigns  hereby 
jointly  and  severally  covenant  with  the  Lessor  in  manner 
following,  namely  :— 

(i.)  To  pay  the  rents  reserved  by  this  Lease  at  the  times  and 
in  the  manner  hereinbefore  appointed,  and  also  to  observe  and 
perform  the  provisions  herein  contained,  which  are  or  ought  on 
the  part  of  the  Tenants  to  be  observed  and  performed. 

(ii.)  In  addition  to  the  rents  and  royalties  hereby  reserved,  the 
Tenants  shall  pay  and  discharge  all  taxes,  rates,  assessments, 
duties,  charges  and  impositions  whatsoever  which  now  are  or 
during  the  said  term  shall  be  charged  or  imposed  upon  the 
demised  premises  or  any  part  thereof,  or  upon  the  owner  or 
occupiers  thereof  by  authority  of  Parliament  or  otherwise,  excej^t 
the  landlord's  property  tax. 

(iii.)  The  Tenants  shall,  during  the  continuance  of  this  demise, 
work  and  get  the  mines  hereby  demised  in  a  skilful  and  work- 
manlike manner  {(t),  according  to  the  most  approved  practice  of 
mining  in  the  district,  and  as  to  each  and  every  of  the  mines 
when  opened  without  voluntary (/y)  intermission,  and  shall  keep 
all  the  pits  and  shafts,  machinery  and  works  belonging  to  and 
used  in  connexion  with  the  said  mines  in  good  repair,  working 
order  and  condition. 

(x)  Neither  mineral  rights  duty  nor  the  annual  increment  value  duty  can 
be  imposed  on  the  lessees  :  Fin.  (1909-10)  Act,  1910,  ss.  20(4),  ^1  (2),  22  (f)). 

(o)  See  Lewis  v.  Fothcryill  (18(39),  L.  E.  5  Ch.  103 ;  Breiccr  v.  liJii/miKij 
Iron  Co.  (1910),  1  Ch.  776;  79  L.  J.  Ch.  334.  A  covenant  to  "fairly 
and  honestly  work  "  does  not  entitle  the  lessee  to  stop  working  because  he 
does  so  at  a  loss :  Charhsuuirlh  v.  Watson,  1906,  A.  0.  14  ;  75  L.  J.  Q.  B.  137. 

{}))  It  is  conceived  that  the  word  "  voluntary  "  will  relieve  the  lessees 
from  liability  under  the  covenant  in  case  of  strikes,  influx  of  water,  &c., 
but  the  following  proviso  may  bo  added  if  desired  :— 

Provided  always,  that  the  foregoing  covenant  shall  not  be 
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(iv.)  The  Tenants  shall  at  all  times  during  the  continuance  To  fence  off 

pits  X'3. 

of  this  demise  effectually  fence  off  (e)  and  keep  fenced  off  from  the 
adjoining  lands  with  good  and  suhstantial  posts  and  rails  all  the 
pits,  shafts,  hanking  room,  roads,  railways,  canals,  reservoirs, 
clay  pits  and  other  places  and  conveniences  made  or  used  for 
working  and  carrying  on  the  mines  herehy  demised,  and  main- 
tain sufficient  roads,  gates,  stiles  and  fences  for  the  convenient 
occupation  of  such  lands,  and  for  the  passing  and  repassing  by 
the  Lessor  and  his  tenants,  agents  and  servants,  and  others  on 
foot,  or  with  or  without  horses  and  other  animals,  carts,  carriages, 
motors,  and  other  vehicles  to  and  from  the  said  lands,  for  all 
purposes  whatsoever. 

(v.)  The  Tenants  shall  leave  such  barriers  as  may  be  required  Not  to  work 

■  within  certain 

to  prevent  the  flooding  of  the  mnies,  and  shall  not  work  the  distance  of 

mines  hereby  demised  within  the  distance  of  yards  from  any  building^ 

the  Fault,  except  in  levels  and  narrow  workings  for  the  "^'^f^""''  "'^''"° 

purpose  of  ascertaining  its  true  direction,  and  shall  not  work  the 
mines  under  and  adjacent  to  any  building  now  standing,  or  which 
may  hereafter  be  erected  on  the  said  lands  or  any  part  thereof, 
without  giving  to  the  Lessor  or  his  agent  at  least  one  calendar 
month's  previous  notice  in  writing  :  And  the  Lessor  or  his  agent 
may,  at  any  time  within  one  calendar  month  after  the  receipt  of 
such  notice,  mark  out  what  coal  (if  any)  shall  be  left  as  a  support 
of  such  building,  and  the  Tenants  shall  leave  such  coal  accord- 
ingly :  And  if  the  Lessor  or  his  agent  shall  omit  to  mark  out 
what  coal  shall  be  left  as  aforesaid  for  one  calendar  month  after 
the  receipt  of  such  notice,  the  Tenants  may  (unless  required  to 
work  the  same  by  the  Lessor)  either  leave  so  much  coal  as  the 
Tenants  shall  consider  will  be  sufticient  to  support  the  said 
building  and  protect  the  same  from  all  damage  and  injury  by 
reason  of  working  the  said  mines,  or  may  at  the  discretion  of  the 
Tenants  work  the  whole  of  such  coal :  And  if  the  Tenants  shall 

binding  on  the  Tenants  if  at  any  time  during  the  subsistence  of 
the  term  hereby  granted  they  shall  be  unable  to  comply  there- 
with by  reason  of  strikes,  lock-outs  or  other  unavoidable  causes, 
and  whether  arising  from  the  acts  or  defaults  of  their  workmen, 
damage  by  fire,  water  or  otherwise,  and  if  any  difference  shall 
arise  upon  the  construction  of  this  clause  the  matter  in  dispute 
shall  be  referred  to  arbitration. 

((■)  See  Coal  Mines  Eegulation  Act,  1887,  s.  49,  r.  19,  which  ])rovides  lor 
the  fencing  of  pit  mouths,  &c. 
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neglect  or  omit  to  leave  a  sufficient  support  for  such  building,  and 
any  damage  or  injury  shall  be  thereby  occasioned  thereto,  then 
and  in  such  case  the  Tenants  shall  (subject  as  hereinafter  pro- 
vided) pay  to  the  Lessor  or  other  the  person  or  persons  entitled 
to  or  interested  in  such  building  full  and  adequate  compensation 
for  the  damage  or  injury  done  thereto  as  aforesaid,  the  amount 
thereof  to  be  settled  in  case  of  dispute  by  arbitration,  but  the 
Lessor  or  other  person  or  persons  entitled  or  interested  as 
aforesaid  shall  be  entitled  to  compensation  only  in  respect  of 
any  such  damage  (d)  : 

Peovided  always  that  if  the  Tenants  give  notice  to  the  Lessor 
of  their  intention  to  leave  any  coal  for  the  support  of  any 
building,  and  the  Lessor  or  his  agent  shall  in  writing  require 
them  to  work  such  coal,  then  and  in  such  case  the  Lessor  shall 
be  exclusively  liable  in  respect  of  any  damage  which  may  result 
from  the  Nvorking  thereof,  and  shall  keep  the  Tenants  effectually 
indemnified  from  all  proceedings,  claims  and  demands  in  respect 
of  any  such  damage. 

[Provided  also  that  as  regards  the  mines  under  the  lands 
secondly  hereinbefore  described,  the  Lessor  shall  not  be  entitled 
to  require  the  Tenants  to  work  any  part  thereof  which  the 
Lessor  may  not  have  power  to  work.] 


of  surface. 


Rule  of  law  ^'^)  ^^®  ^"^^'®  *^^  ^^^  ^^^^  where  tlie  surface  and  the  subjacent  minerals 

as  to  support  belong  to  different  persons  the  minerals  must  not  be  worked  so  as  to  let 
down  the  surface  applies  as  between  a  lessor  and  lessee,  unless  the  terms 
of  the  lease  show  a  contrary  intention:  Davis  v.  Treharne  (1881),  6  A.  C. 
4(30  ;  50  L.  J.  Q.  B.  665.  In  order  to  exclude  the  common  law  light  of 
support  the  language  used  must  unequivocally  convey  that  intention,  either 
by  express  words  or  by  necessary  implication ;  hence  it  is  important  to  confine 
the  lessor's  remedy  .to  compensation  and  to  preclude  him  from  obtaining  an 
injunction,  see  BidterJ^noiule,  (£t.  Co.  v.  Bislurp  Auckland,  &c.  Co.,  1906,  A.  C. 
305  ;  75  L.  J.  Oh.  541  ;  Butterleij  Co.  v.  New  Huchmll,  ih:  Co.,  1909,  A.  C. 
381,  79,  L.  J.  Ch.  411 ;  see  also  Aspden  v.  Seddou  (1875),  L.  E.  10  Ch.  394  ; 
44  L.  J.  Ch.  359.  A  mere  power  of  working  does  not  implj^  a  right  to  let 
down  the  surface:  Markham  v.  Paget,  1908,  1  Ch.  697  ;  77  L.  J.  Ch.  451. 
A  covenant  to  pay  compensation  for  damage  by  subsidence  runs  with  the 
land:  J)ijson  v.  Forster,  1909,  A.  C.  98;  78  L.  J.  Ch.  246.  In  assessing 
damages  for  subsidence  future  possible  damage  must  not  be  taken  into 
account:  West  Leigh,  (&r.  Co.  v.  Tunnidlffe,  <fr.,  Ltd.,  1908,  A.  C.  27  ;  77 
L.  J.  Ch.  102  ;  and  the  Court  will  not  grant  an  injunction  against  working 
in  a  method  which  may  cause  damage  :  J.ockyer- Lampsoii  v.  StaveJeij  Coal,  &c. 
Co.  (1909),  25  T.  L.  E.  136.  In  most  districts  it  is  now  the  practice  to 
authorise  the  lessee  to  let  down  the  surface,  keeping  the  lessor  indemnified 
ayainst  damas'-e  to  buildinjis. 
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(vi.)  The  Tenants  shall  (except   where   the  Lessor   is  made  To  account 

liable   as   aforesaid),    on  or   before   the   day   of   in  whh^oceupieis 

every  year,  during  the  continuance  of  this  demise,  and  before  ^'^Jjjg''^]^?^^^ 

the  end  of  six  calendar  months  after  the  determination  thereof, 

account  with  the  owners,  lessees  and  occupiers  of  any  part  of 

the  lands  within  or  under  which  the  mines  and  minerals  hereby 

demised  shall  be  gotten,  and  also  with  all  other  persons  (if  any) 

who  may  be  injured  by  the  working  and  getting  of  such  mines,  or 

in  anywise  relating  thereto,  and  pay  to  them  full  compensation  for 

all  damage  or  injury  done  or  occasioned  by  reason  of  the  exercise 

of  any  of  the  liberties  and  privileges  hereby  granted,  and  shall 

indemnify  and  save  harmless  the  Lessor  therefrom,  the  amount  of 

such  compensation  to  be  settled  in  case  of  difference  by  arbitration. 

(vii.)  The  Tenants  shall,  within  one  calendar  month  after  each  To  make 
of  the  half-yearly  days  hereby  fixed  for  payment  of  rent,  make  an  halj^-yeariy. 
exact  map  (r)  and  measurement  in  acres,  roods,  perches  and  yards 
of  the  gettings  of  the  mines  hereby  demised  during  the  preceding 
half-year,  such  measurement  to  be  taken  as  land  measure  of  eight 
yards  to  the  perch,  and  to  include  all  pillars,  walls  and  ranges 
which  may  be  left  as  aforesaid,  and  to  state  the  quantities  and 
thickness  of  each  mine  separately,  or  as  near  as  may  be,  and  such 
map  to  be  on  a  scale  of  thirty  yards  to  the  inch  :  And  every  such 
map  and  measurement  shall  be  open  at  all  times  to  the  inspection 
of  the  Lessor  or  his  agent,  who  may  make  copies  thereof. 

(viii.)  The  Tenants  shall,  at  or  before  the  expiration  of  the  said  To  restore 
term,  cause  to  be  restored  to  their  original  or  natural  level,  state  o^crinai  state 
and  condition,  and  fit  for  agricultural  occupation,  all  such  parts  at  end  of 

'  °  .  Lease,  or  pay 

of  the  lands  as  shall  have  been  appropriated  and  used  for  any  of  for  land  which 
the  purposes  of  this  demise  :  And  if  any  land  shall  be  perma-  restored. 
nently  damaged  or  interfered  with,  so  that  the  same  cannot  be 
restored  as  aforesaid,  the  Tenants  shall  pay  to  the  Lessor  at  the 

end  or  sooner  determination  of  that  lease  the  sum  of  £ for 

every  statute  acre  of  such  land,  and  so  in  proportion  for  any 
less  quantity  than  an  acre. 

(ix.)  The  Tenants  shall  at  the  expiration  or  sooner  determina-  To  deliver  up 
tion  of  the  said  term,  deliver  up  to  the  Lessor  in  good  repair,  order  ™^"jjg  f"tood 
and  working  condition,  all  buildings  and  erections  of  brick,  stone  condition  at 

.  end  of  term. 

or  slate  standing  and  being  on  the  lands  belonging  to  the  Lessor, 
and  all  pits,  shafts,  watergates,  airgates  and  levels  belonging  to  the 

(e)  The  Coal  Mines  Eegulation  Acts,  188*7,  s.  34,  aud  1896,  s.  3,  provide  that 
plans  shall  be  kept  showing  the  workings,  faults,  &c. 
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Lessor  to  be  at 
liberty  to 
descend  shafts 
to  inspect 
mines. 


Not  to  assign, 
&c.,  without 
licence  of 
Lessor,  but 
licence  not  to 
be  unreason- 
ably withheld. 


said  mines,  except  pits,  shafts  or  other  works  which  shall  have  been 
abandoned  or  disused  in  the  ordinarj'  and  fair  course  of  working 
of  the  said  mines,  and  all  such  other  works  and  things  belonging 
to  the  said  mines  as  are  not  in  the  nature  of  tenants'  or  trade 
fixtures  removable  by  the  Tenants,  and  also  all  such  articles  and 
things  (if  any)  as  the  Lessor  shall  elect  to  purchase  under  the 
power  hereinafter  contained. 

(x.)  The  Lessor  and  his  agents,  servants  and  workmen,  shall 
be  at  libert,y  at  all  reasonable  times  during  the  said  term  to 
descend  ( /")  any  pits  or  shafts  of  the  Tenants  into  the  mines  hereby 
demised  for  the  purpose  of  examining  the  condition  thereof,  and 
of  the  works  belonging  thereto  :  And  the  Tenants  with  proper 
persons  employed  by  them  and  acquainted  with  the  workings 
of  the  said  mines  shall  effectually  assist  the  Lesser  or  other  the 
persons  aforesaid  in  descending  into  the  said  mines,  and  in 
returning  to  the  surface,  and  shall  allow  him  or  them  the  use  of 
all  necessary  and  proper  machinery  and  plant  for  that  purpose.    . 

(xi.)  The  Tenants  shall  not  assign  or  underlet  the  mines  and 
premises  hereby  demised,  or  any  part  thereof,  to  any  person  or 
persons  or  corporation,  without  the  previous  consent  in  writing 
of  the.  Lessor,  unless  such  consent  shall  be  unreasonably  with- 
held, and  if  any  question  shall  arise  as  to  whether  the  consent 
is  or  is  not  unreasonably  withheld  the  same  shall  be  settled  by 
arbitration. 


Lessor's 
covenant 
for  quiet 
enjoyment  by 
Lessees. 


The  Lessor's  Covenant. 

13.  The  Lessor  hereby  covenants  with  the  Tenants  that  they 
paying  the  rents  and  royalties  hereby  reserved  and  observing  and 
performing  the  covenants  and  provisions  herein  contained  and 
on  their  parts  to  be  observed  and  performed,  shall  peaceably  and 
quietly  hold  and  enjoy  the  mines  and  premises  hereby  demised 
during  the  term  hereby  granted,  without  any  lawful  interruption 
from  or  by  the  Lessor  or  any  person  rightfully  claiming  from  or 
under  him  {g). 


(/)  The  lessor  lias  an  implied  right  to  go  down  all  shafts  comprised  in 
the  lease:  Lewis  v.  Marsh  (1849),  8  Hare,  97,  99.  Belief  against  forfeiture 
for  breach  of  this  covenant  cannot  be  obtained  under  Conv.  Act,  1881,  s.  14, 
see  subs.  6  (ii.). 

((/)  This  covenant  for  quiet  enjoyment  does  not  extend  to  unforeseen 
cause",  e.fi.,  the  unexpected  flooding  of  the  mine:  Harrison  v.  Mtmmster, 
1891,  2  (i.  li.  (JSO  ;  r>l  L.  J.d  B.  102. 
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General  Provisions. 

14.  If  the  rents  and  royalties  hereby  reserved  or  any  of  them,  Power  of 
or  any  part  thereof  respectively,  shall  be  in  arrear  or  unpaid  for 
twenty-eight  days  next  after  any  of  the  days  whereon  the  same 
ought  to  be  paid,  then  and  so  often  as  the  case  shall  happen 

the  Lessor  may  enter  into  and  upon  the  mines  and  premises 
hereby  demised,  or  any  lands  which  shall  for  the  time  being  be 
possessed  or  occupied  by  the  Tenants  for  the  purposes  of  these 
presents  [or  any  adjoining  or  neighl)ouring  mines  or  works  for 
the  time  being  held  by  the  Tenants  and  worked  in  connexion 
with  the  mines  hereb}^  demised  (//)],  and  may  distrain  all  or 
any  of  the  coal,  horses,  engines,  machinery,  tools,  implements, 
chattels,  and  effects  which  shall  be  found  in  or  upon  the  premises 
so  entered  upon,  and  the  same  deal  with  and  dispose  of  according 
to  law  in  like  manner  as  landlords  may  for  rent  in  arrear,  to  the 
intent  that  thereby  or  otherwise  all  rent  in  arrear,  and  all  costs 
and  expenses  occasioned  by  the  non-payment  thereof,  shall  be 
fully  paid  and  satisfied. 

15.  If  the  rents  and  royalties  hereb}'  reserved  or  any  of  them,  Power  of 
or  any  part  thereof  respectively,  shall  be  in  arrear  or  unpaid  for 
thirty  daj's  next  after  any  of  the  days  whereon  the  same  ought  to 

be  paid  as  aforesaid,  whether  the  same  shall  have  been  legally 
demanded  or  not,  or  if  the  Tenants  shall  commit  any  breach  of 
the  covenants  and  conditions  contained  in  this  Lease  (/)  and  on 
their  parts  to  be  observed  and  performed  or  any  of  them,  then 
and  in  any  such  case  the  Lessor  may  at  any  time  thereafter, 
and  although  the  Lessor  may  not  have  taken  advantage  of 
some  previous  default  of  a  like  nature,  into  and  upon  the  mines 
and  premises  hereby  demised,  or  any  part  thereof  in  the  name  of 
the  whole,  re-enter,  and  the  same  have  again,  re-possess,  and 
enjoy,  as  of  his  former  estate. 

16.  If  at  any  time  during  the  continuance  of  this  demise  the  Power  of 
mines  hereby  demised  shall  become  unworkable  by  reason  of  any  determine^ 
large  outbreak  of  water  not  caused  by  improper  working  or  by  l^^'^^^^^^!  """^^ 
any  default  of  the  Tenants,  then  and  in  such  case   the  Tenants  flooded. 
may  determine  the  Lease  on  the day  of in  any  year  of 

(/<)  See  Be  lionndivood  Colliery  Co.,  1897,  1  Ch.  373;  66  L.  J.  Oh.  186. 

[i]  Apart  from  express  stipulation  the  proviso  for  re-entry  will  be  confined 
to  the  case  of  non-payment  of  rent :  Hod(j}dnso)i  v.  Crowe  (1875),  L.  E.  10 
Ch.  662  ;  44  L.  J.  Ch.  680.  If  the  lease  is  granted  under  the  S.  L.  Acts,  the 
power  of  re-entry  must  be  exercisable  after  not  more  than  thirtj'  days'  default. 
It'  it  is  granted  under  the  S.  E.  Act,  1877,  the  limit  is  twenty-eight  days. 
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the  term  hereby  granted  by  giving  to  the  Lessor  at  least  twelve 
calendar  months'  notice  in  writing  to  that  effect,  but  without 
prejudice  to  the  rights  and  remedies  of  the  Lessor  under  these 
presents,  for  the  recovery  of  any  rent  or  royalties  which  may  then 
remain  unpaid,  or  in  respect  of  any  breach  which  may  have  been 
committed  of  any  of  the  covenants  herein  contained  on  the  part 
of  the  Tenants  (A). 

17.  Ir  all  the  coal  and  cannel  hereby  demised  and  capable  of 
being  worked  [at  a  profit]  shall  be  wholly  exhausted  before  the 
expiration  of  the  term  hereby  granted,  then  this  Lease  shall 
thereupon  cease  and  determine  as  if  the  same  had  expired  by 
effluxion  of  time,  but  without  prejudice  to  the  rights  and  remedies 
of  the  Lessor  for  the  recovery  of  any  rent  then  remaining 
unj)aid,  or  in  respect  of  any  breach  which  may  have  been  com- 
mitted of  any  of  the  covenants  herein  contained  on  the  part  of 
the  Tenants  (A:).  [If  any  dispute  arises  as  to  whether  any  coal 
or  cannel  is  capable  of  being  worked  at  a  profit  the  matter  shall 
be  submitted  to  arbitration.] 

18.  If  at  the  determination  (/)  of  this  demise  the  Lessor  shall 
be  desirous  of  purchasing  all  or  any  of  the  movable  machinery, 
plant,  and  things  in,  upon  or  under  the  said  lands,  or 
any  part  thereof,  and  used  or  employed  in  connexion  with  the 
mines  hereby  demised  (including  all  things  in  the  nature  of 
fixtures  removable  by  the  Tenants  during  the  continuance  of 
this  Lease),  and  shall  give  notice  of  such  desire  in  writing 
to  the  Tenants  at  least  six  calendar  months  before  the  expiration 
or  sooner  determination  of  the  said  term  (unless  the  said  term 
shall  be  determined  under  the  power  of  re-entry  hereinbefore 
contained,  in  which  case  the  notice  may  be  given  at  any  time 
within  six  calendar  months  after  such  determination  of  the  said 
term),  then  and  in  such  case  the  things  mentioned  in  such  notice 
shall  be  left  by  the  Tenants  and  be  taken  by  the  Lessor  at  a 
valuation  to  be  made  thereof,  in  case  of  any  difference  or  dispute 
between  the  parties  as  to  their  value,  in  the  manner  hereinafter 
provided,  and  the  amount  of  such  valuation,  when  ascertained 
or  settled,  shall  be  paid  to  the  Tenants  within  three  calendar 
months  next  after  such  valuation  shall  have  been  agreed  upon  or 

{k)  These  are  not  "usual"  clauses  apart  from  express  arrangement: 
StreUey  v.  Pearson  (1880),  15  Ch.  D.  113;  49  L.  J.  Ch.  406. 

(?)  A  covenant  to  exercise  this  option  before  the  determination  of  the 
term  is  invalid:  Talbot  v.  Ford  (1842),  13  Sim.  173;  and  cf.  RoUeston  v.  New 
(185S),  4  Iv.  &  J.  at  pp.  (j4G— G47. 
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fixed,  together  with  interest  thereon  at  the  rate  of  £4  per  cent. 
per  annum  from  the  time  when  the  amount  is  ascertained. 

19.  If  any  dispute  or  difference  shall  arise  between  the  Lessor  Arbitration 
and  the  Tenants  concerning  the  value  of  the  articles  and  things 

which  the  Lessor  shall  elect  to  take  or  retain  as  aforesaid,  or  the 
amount  to  be  paid  by  the  Lessor  in  respect  thereof,  or 
concerning  any  other  matter  or  thing  which  it  is  hereby  pro- 
vided shall  be  settled  by  arbitration,  or  touching  any  clause, 
matter,  or  thing  whatsoever  herein  contained,  or  the  operation 
or  construction  thereof,  or  any  matter  or  thing  in  any  way 
connected  with  these  presents,  or  the  rights,  duties,  or  liabilities 
of  either  party  under  or  in  connexion  with  these  presents,  then 
and  in  every  such  case  the  dispute  or  difference  shall  be  referred 
to  a  single  arbitrator  [_or  to  two  arbitrators,  one  to  be  appointed 
by  each  party  in  difference]  in  accordance  with  and  subject  to 
the  provisions  of  the  Arbitration  Act,  1889  {iii). 

20,  Every  notice  hereby  required  or  authorised  to  be  given 
to  the  Lessor  may  be  either  given  to  him  personally  or  left  at  his 
usual  or  last  known  jDlace  of  abode  in  England  or  Wales,  or  may 
be  given  to  such  agent  or  other  person  or  in  such  manner  as  the 
Lessor  may  from  time  to  time  direct ;  and  every  notice  hereby 
required  or  authorised  to  be  given  to  the  Tenants  may  be  given 
to  them  or  either  of  them  personally,  or  left  at  their  office  or 
counting-house  for  carrying  on  the  business  of  their  works  under 
these  presents,  and  the  provisions  of  section  sixty-seven  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  shall  apply  to  all 
notices  to  be  served  hereunder. 

In  witness,  &c. 
[Add  ScJiednle.] 


Notices,  how 
to  be  given. 


(?«)  52  &  53  Vict.  c.  49.  An  arbitration  clause  does  not  altogether  oust 
the  jurisdiction  of  the  ordinary  Courts  of  law  :  Cooke  v.  C.  (18G7),  L.  E.  4  Eq. 
77 ;  3G  L.  J.  Ch.  480 ;  Witt  v.  Corcoran  (1S71),  L.  E.  8  Ch.  476,  n.  ;  Kifts  v. 
Moore,  1895,  1  Q.  B.  253 ;  04  L.  J.  Q.  B.  152 ;  but  it  is  provided  by  s.  4  of  the 
Arbitration  Act,  1889,  that  if  any  party  commences  legal  proceedings  in 
respect  of  auj^  matter  agreed  to  be  referred,  the  Court  may  stay  the  action, 
upon  being  satisfied  that  no  sufficient  reason  exists  why  the  matter  cannot 
and  ought  not  to  be  referred  to  arbitration,  and  this  power  will  in  general 
be  acted  on,  see  WiUesford  v.  WaUon  (1873),  L.  E.  8  Ch.  473  ;  42  L.  J.  Ch.  447  ; 
lUissdl  V  R.  (1880),  14  Ch.  D.  471;  49  L.  J.  Ch.  268;  Pini  v.  Roncoroni, 
1892,  1  Ch.  633 ;  61  L.  J.  Ch.  218  ;  Manchester  Ship  Canal  Co.  v.  Pearson, 
1900,  2  Q.  B.  606;  69  L.  J".  Q.  B.  852 ;  and  see  Ochs  v.  (khs  Bros.,  1909, 
2  Ch.  121  ;   78  L.  J.  Ch.  555. 

A  submission  to  arbitration  is  irrevocable  except  bj^  leave  of  the  Court, 


When  there  is 
an  arbitration 
clause,  and 
an  action  is 
brought  in 
respect  of 
matter  agreed 
to  be  referred, 
Court  may  stay 
proceedings. 


Submission 
irrevocable. 
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No.  II. 
LEASE  of  Coal,  Ironstone,  Fireclay  and  other  Minnrils. 
Eeservation  of  Eoyalties  hi/  Weight  (Northumberland 
and  Durham  Form  (n)  ). 

THIS  INDENTUKE,  made  the day  of ,  19—  Between 

(parties,  and  definitions  as  in  last  Precedent), 

WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  In  consideration  of  the  rents  and  royalties  hereinafter 
reserved  and  the  covenants  by  the  Tenants  hereinafter  contained, 
the  Lessor  hereby  demises  unto  the  Tenants 

All  those  mines  (o),  beds,  veins,  and  seams  of  coal,  ironstone 
and  fireclay  [common  cla}^  common  brick  clay,  common  brick 
earth,  sand,  chalk,  limestone  and  gravel  (oo)] ,  as  well  opened  as 
unopened  (p)  lying,  or  being  in  or  under  the  lands  (hereinafter 

called  the  said  lands)    situated  in  the   Parish    of  ,  in  the 

County  of containing acres  or  thereabouts  and  more 

particularly  described  in  the  Schedule  hereto  and  delineated  on 
the  plan  hereto  annexed  (q),  and  thereon  edged  red. 

Together  with  the  easements,  &c.  (as  in  last  Precedent, 
clause  1,  p.  157,  to  the  end). 

unless  a  contrary  intention  is  exj)ressed  :  Arb.  Act,  1889,  s.  1.  "When  once 
the  award  is  made  the  Court  cannot  set  it  aside  :  Dnrliinjion,  (Ct.  Co.  v. 
Harding,  1891,  1  Q.  B.  245  ;  60  L.  J.  Q.  B.  110. 

(h)  This  Precedent  is  also  applicable  to  other  districts  where  the  practice 
of  working  is  similar.     See  notes  to  last  Precedent. 

(o)  As  to  what  are  minerals,  see  MacSwinney  on  Mines,  3rd  ed.,  9  et  scij. 
Generally  sand  is  not  a  mineral :  Skqjles  \.  Young,  1908,  1  Ir.  E.  13o  ;  but 
it  is  a  mineral  within  the  meaning  of  the  Quarries  Act,  1894  :  Scott  v.  Mid. 
%.  Co.,  1901,  1  K.  B.  317;  70  L.  J.  K.  B.  228.  Surface  clay  and  sandstone 
are  usually  not  included  in  the  term:  Hkey  v.  Parsons  (1909),  101  L.  T. 
103.  China  clay  is  a  mineral  within  the  meaning  of  the  Eailways  C.  Apt, 
1845  :  G.  W.  By.  Co.  v.  Carpalla,  c£t.  Co.,  1910,  A.  C.  83;  79  L.  J.  Ch.  117; 
but  sandstone  is  not :  N.  British  By.  Co.  v.  Bndhi/l,  <LV.  Co.,  1910,  A.  C.  116  ; 
79  L.  J.  P.  C.  31. 

For  variations  where  the  lease  is  under  a  power,  &c.,  see  Forms,  Sect.  I.,  sjijt. 

(oo)  See  Fin.  (1909- -10)  Act,  1910,  ss.  20  (5),  22  (8). 

(p)  See  third  note  to  last  Precedent.  Mounds  of  tap-cinder,  iwoduced  by 
lessees  in  working  ironstone  mines  and  left  as  refuse  heaps,  belong  to  the 
lessor  as  part  of  the  soil,  and  may  not  be  removed  by  subsequent  lessees  in 
the  absence  of  express  stipulation  in  the  lease:  BoiJeaa  v.  Heath,  1898, 
2  Ch.  301 ;  67  L.  J.  Ch.  529. 

(17)  Where  there  is  discrepancy  between  the  plan  and  the  description, 
the  description  in  the  lease  prevails :  Taytor  v.  Parry  (1840),  1  Man.  &  G.  604 ; 
9  L.  J.  C.  P.  298. 
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Lessees'  Piights  and  Pkivileges. 
2.  The  Tenants  may  at  all  times  during  the  said  term  work  Liberty  to 
the  mines  hereby  demised,  and  also  work  from  or  through  the  demiscd,"and 
said  mines  by  outsLroke  or  instroke(y)  any  other  mine?  of  coal,   of'ouYstroYe 
ironstone,  fireclay  or  other  minerals  for  the  time  being  belonging  i^^ii°™"°  ' 
to  or  held  by  the  Tenants,  and  also  carry  over  the  surface  of  the 
said  lands  the  produce  of  the  mines  hereby  demised  and  of  such 
other  mines  and  minerals  as  aforesaid,  and  may  exercise  and 
enjoy,  in  and  upon  and  under  the  said  lands,  all    easements, 
rights  and  privileges  necessary  or  convenient  for  the  purposes 
aforesaid,  and  in  particular  may  do  all  or  any  of  the  following 
things  (that  is  to  say) : — 

(i.)  Sink,  drive,  make,  erect,  set  up  and  construct  in,  upon,  To  sink  pits, 
over  or  under  the  said  lands,   pits,  shafts,  outstrokes,  ^''' 
in  strokes,  drifts,  levels,  watercourses,  aircourses,  engines, 
machinery,  houses  for  the   re.'-idence  of  workmen  and 
others   employed   in    the    said  mines,   sheds,  furnaces, 
kilns,    ovens,   railroads,    tramroads    and    other    roads, 
erections  and  other  works,  and  use  all  works  of  the  above 
description  now  existing  in  connexion  with  the  said  mines : 
(ii.)  Appropriate  the  water  upon  or  within  the  said  lands,  and  To aprropiiate 
collect  the  same  in  ponds  and  reservoirs,  or  otherwise,  ''''^'""" 
but  so  that  the  Tenants  shall   not   in  exercising   this 
privilege  foul,  impregnate  or  otherwise  deteriorate  the 
springs  or  streams  of  water  on  the  said  lands  so  as  to 
render  them  useless  or  unprofitaljle  : 
(iii.)  Use  and  appropriate  a  sufficient  part  of  the  said  lands  for  To  use  land 
depositing    and    heaping    thereon    the    coal,  ironstone,  SnSSd^ 
fireclay  and  other  minerals  to  be  raised  and  gotten  from  ^i'°*^- 
the  mines  hereby  demised,   and    such   other  adjoining 
mines  as  aforesaid,  and  all  the  earth,  soil    and  other 
substances  brought  to  the  surface  in  or  about  the  working 
of  the  same : 
(iv.)  Convert  coal   into   coke   and   imtent   fuel,  calcine   iron-  To»iakecoke, 

i  1  n      ,  „         ,  .  ,     .  calcine  iron- 

stone and  manufacture  fireclay  into  bricks  and  other  stone  and 

make  bricks. 

(?■)  The  right  of  "  instroke  "  is  the  right  of  conveying  minerals  from  a  Instrokeand 
demised  mine  to  the  surface  through  an  adjacent  mine.  The  right  of  outstroke. 
"outsiroke"  is  the  right  of  convejing  minerals  from  an  adjoining  mine  to 
the  surface  through  the  demised  mine:  MacSwinuey,  3rd  ed.,  214—216. 
A  lessee  has  jjrm«  facie  the  right  to  work  by  instroke  :  Whalley  v.  Bamarje 
(1862),  10  W.  E.  315;  Lewis  v.  Fothergill  (1869),  L.  E.  5  Ch.  103;  Jeyoii  v. 
1  man  (18711.  L.  E.  6  Ch.  742  ;  40  L.  J.  Ch.  389. 
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articles,  whether  for   colhery  purposes  or   for  sale,  or 
otherwise : 
To  dig     ,  (v.)  J)\a,  work  and  get  common  clay,  sand,  stone  and  other 

common  clay,  \      /  O'  o  ^  J  ' 

&c.  minerals  hereby  demised  from  the  said  lands,  and  manu- 

facture the  common  clay  into  bricks  and  tiles  [for 
the  purposes  of  the  colliery  erections  and  works  hereby 
authorised,  but  not  for  sale  or  any  other  purpose  or 
whether  for  colliery  purposes  or  for  sale  or  otherwise], 
(vi.)  {Power  to  let  down  surface  as  Clause  2  (r.)  of  last  Prece- 
dent, j^.  159,  referring  to  "the  said  lands." 
Boundary  3.  PROVIDED  ALWAYS,   that  SO  mucli  of  every  bed,  vein  and 

beYeft.  °  seam  of   coal,  ironstone,    fireclay   and    other   minerals   hereby 

demised  shall  remain  un worked  as  will  leave  within  the  limits  of 
this  demise  a  barrier  (s)  of  — —  yards  in  breadth  or  thickness 
separating  the  mines  hereby  demised  from  the  adjoining  mines, 
Drifts,  how  to    and  all  outstroke  and  instroke   drifts  made  through   the   said 
be  made.  barrier  for  the  purpose  of  working  adjoining  mines  as  aforesaid, 

shall  be  of  such  size  and  in  such  situations  as  shall  have  been 
previously  approved  of  by  the  Lessor  or  his  agent,  and  all  such 
drifts  shall  be  so  made  as  to  be  capable  of  being  easily  and  effec- 
tually closed  by  frame-dams  when  the  use  thereof  has  ceased. 
Surface  opera-  4.  Pkoyided  ALSO,  that  all  surfaco  Operations  shall  be  carried 
brcarriecron!°  on  upoD  such  part  ouly  of  the  said  lands  as  shall  be  selected  for 
that  purjDose  in  manner  following  (that  is  to  say): — Whenever 
the  Tenants  shall  require  to  occupy  or  use  any  land  for  surface 
operations,  they  shall  give  a  notice  in  writing  to  the  Lessor  or 
his  agent  specifying  the  site  proposed  for  such  surface  operations. 
If  the  Lessor  or  his  agent  objects  to  the  site  so  proposed,  he 
shall  within  fourteen  days  after  receiving  such  notice  himself 
select  a  site  and  notify  the  same  in  writing  to  the  Tenants,  who 
shall  be  at  liberty  at  any  time  within  fourteen  days  after  the 
selection  of  such  site  shall  have  been  made  and  notified  to  them 
as  aforesaid,  but  not  afterwards,  to  object  to  the  same  as  being 
unsuitable  or  inconvenient  for  the  purpose  for  which  the  same  is 
required,  and  to  notify  such  objection  in  writing  to  the  Lessor 
or  his  agent :  And  in  case  of  such  objection  being  made  and 
notified  as  aforesaid,  the  question  whether  the  site  is  suitable  and 


(s)  This  covenant  will,  if  necessary,  be  enforced  by  mandatory  injunction  : 
Mcxburo>i(/h  V.  Boivir  (1843),  7  Beav.  12*7.  A  lessee  failing  to  observe  this 
covenant  is  guilty  of  waste :  Marker  v.  Kenrkh  (1853),  13  C.  B.  188  ;  22 
L.  J.  C.  P.  129. 
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convenient  or  not  shall  be  referred  to  arbitration  under  the 
provisions  hereinafter  contained. 

5.  Peovided  also,  that  no  houses  for  residence  shall  be  erected  Plan  and 
by  the  Tenants  under  the  liberty  and  power  above  granted  for  arrangements 
that   purpose    until    the    plan,    accommodation    and    sanitary  ^lr"iw^ec/° 
arrangements  of  such  houses  shall  have  been  submitted  to  the  by  Lessor. 
Lessor  and  approved  of  by  him  ;  and  in  case  a  difference  of 

opinion  on  any  of  such  points  shall  arise  between  the  Lessor 
and  the  Tenants  the  same  shall  be  referred  to  arbitration  under 
the  provision  in  that  ])ehalf  hereinafter  contained  :  And  no 
houses  shall  be  used  except  for  the  purpose  of  residence  of 
agents,  miners  and  workmen  employed  in  or  about  the  said 
mines  and  works,  and  in  particular  no  trade  of  any  sort  shall  be 
carried  on  in  any  such  houses  or  any  of  them. 

6.  {Tenants  to  he  at  liberty  to  remove  mnchinenj,  (Cr.,  at  end  of 
term,  as  in  clause  6  of  last  Precedent,  p.  160.) 

Eights  Eeserved  to  Lessor. 

7.  (i.)  The  Lessor  shall  be  at  liberty  by  himself,  his  tenants.  Reservations 

.  ,  .  to  Lessor. 

agents  and  servants,  to  use  any  railroads  or  other  roads  made  Liberty  for 
and  used  by  the  Tenants  over  the  said  lands  under  the  authority  lessor  to  use 

''  ^  _  ''     railroads,  lvc., 

of  these  presents  without  paj'ing  any  rent  for  the  same,  and  also  of  Lessees, 
to  make,  construct  and  use,  and  to  grant  and  demise  to  other 
persons  the  right  to  make,  construct  and  use  over  the  said  lands 
any  railroads  or  other  roads  crossing  or  intersecting  the  railroads 
^or  other  roads  of  the  Tenants  : 

[(ii.)  The  Lessor  and  the  persons  authorised  by  him  shall  be 
entitled,  in  common  with  the  Tenants,  to  work,  open  and  carry 
away  or  manufacture  into  bricks,  tiles  or  lime  on  the  said  lands 
any  common  clay,  brick  clay,  brick  earth,  sand,  chalk,  limestone 
and  gravel.] 

(iii.)  Provided  always,  that  in  the  exercise  of  the  rights,  liberties 
and  privileges  hereby  reserved  to  the  Lessor  as  little  hindrance, 
obstruction  and  damage  as  possible  be  done  to  the  Tenants,  or 
to  the  exercise  by  them  of  the  rights  and  privileges  hereby 
granted  to  them  :  And  fair  and  proper  compensation  shall  be  ^^'"^  compen- 

.  ,    ,  .  ,1,1  •    •  satmg  them 

paid  by  the  Lessor,  or  other  the  person  or  persons  exercising  for  all  loss,  i-c. 
the  said  reserved  rights  and  privileges,  to  the  Tenants  for  all 
loss,  damage  or  injury  which  they   may  sustain   or  incur    by 
reason  of  the  exercise  thereof,  the  amount  of  such  compensation 
to  be  settled  in  case  of  difference  by  arbitration. 


176 


LEASES   (precedents). 


Rents. 
Certain  rent. 


[Separate  rent 
for  clay,  &€.] 


Royalty  for 
screened  coal 
and  small 
coal. 


Power  to 
Lessees  to 
make  up  short 
workings  of 
coal. 


Bents  Eeservbd  by  this  Lease. 

8.  (i.)  The  Tenants  shall  pay  [to  the  Lessor]  for  the  mines 
hereby  demised  [(other  than  as  hereinafter  mentioned)]  the  certain 
yearly  rent  next  hereinafter  mentioned  (that  is  to  say),  the  yearly 

rent  of  £ for  the  first  and  second  years  of  the  term  hereby 

granted,   the   yearly  rent  of   £  for  the  third  and   fourth 

years  of  the  'said  term,  and  the  yearly  rent  of  £— —  for  the 
remainder  of  the  said  term :  The  certain  yearly  rent  payable  for 
the   time   being   as  aforesaid   to  be   paid  by  equal  half-yearly 

payments  on  the day  of  and  the day  of in 

every  year : 

(ii.)  Thk  Tenants  may  work  and  get  in  every  year  from  and 
out  of  the  said  mines  and  premises  in  respect  of  the  said  certain 
rent  such  a  quantity  of  coal  as  at  the  rates  hereinafter  mentioned 
■\voald  produce  for  that  year  a  rent  equal  in  amount  to  the  said 
certain  rent :  But  the  said  certain  rent  shall  always  be  paid, 
whether  such  quantity  shall  in  fact  be  gotten  or  not. 

[(iii.)  The  Tenants  shall  also  pay  [to  the  Lessor]  for  the 
common  clay,  brick  clay,  brick  earth,  sand,  chalk,  limestone  and 
gravel  hereby  demised  the  certain  yearly  rent  of  £  for  every 

year  of  the  said  term,  to  be  paid  l)y  equal  half-yearly  payments 
on  the  half-yearly  days  aforesaid,  whether  any  such  minerals  or 
substances  shall  in  fact  be  gotten  or  not.] 

9.  The  Tenants  shall  pay  [to  the  Lessor]  the  royalty  of 

for  evei-y  ton  of  screened  coals,  and for  every  ton  of  small 

coals  (and  so  in  proportion  for  any  less  quantity),  which  shall^ 
1)0  raised  or  gotten  from  or  out  of  the  said  mines  and  premises 
in  any  year  of  the  said  term  over  and  above  the  quantity  which 
the  Tenants  are  hereinbefore  authorised  to  work  and  get  in 
respect  of  the  said  certain  rent : 

Provided  always,  that  if  in  any  year  the  Tenants  shall  not 
raise  and  get  from  or  out  of  the  said  mines  such  a  quantity  of 
coal  as  at  the  above-mentioned  rates  would  produce  for  that 
year  the  amount  of  the  certain  rent  hereby  reserved,  then  and 
in  every  such  case  the  Tenants  may  in  any  subsequent  year  or 

years  \_or  during  the  next years  of  the  said  term,  but  not 

afterwards]  raise  and  get  from  or  out  of  the  said  mines  and 
premises  such  a  quantity  of  coal  as  shall  be  required  to  make 
up  the  deficiency  without  paying  any  rent  for  the  same  other 
than  the  said  certain  rent :  But  the  overworkings  of  any  preced- 
ing year  or  years  shall  not  come  in  aid  of  or  be  applied  to  make 
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good  the  deficiency  or  short  workings  in  any  subsequent  year  or 
years. 

10.  (i.)  The  Tenants  shall  pay   [to  the  Lessor]  the  royalty  Eoyaitiesfor 

of  — — ■  for  every  ton  of  ironstone,  and  the  royalty  of for  fii^e^iay^&c" 

every  ton  of  fireclay  which  shall  be  raised  from  the  said  mines 

and  premises. 

[(ii.)  The  Tenants  shall  also  pay  [to  the  Lessor]  the  royalty  of 

for  every  ton  of  common  clay,  brick  cla}^  brick  earth,  sand, 

chalk,  limestone,  and  gravel  which  may  be  gotten  out  of  the 
premises  and  used  or  disposed  of  by  tliem  for  any  purposes 
other  than  colliery  purposes,  and  in  any  year  the  certain  rent 
fixed  for  such  substances  may  be  set  off  against  any  roj'alty 
payable  therefor  but  in  that  j^ear  only.] 

11.  The  Tenants  shall  pay  [to  the  Lessor]  an  outstroke  rent  Outstroke 
of  — —  for  every  ton  of  coal,  ironstone,  fireclay,  or  other  minerals, 

the  produce  of  any  mines  not  hereby  demised,  w'hich  shall  be 
brought  to  the  surface  through  or  by  means  of  the  mines  hereby 
demised,  and  the  pits  or  shafts  thereof  under  the  authority  of 
these  presents  (t). 

[t]  The  following  clause,  reserving  a  greater  variety  of  rents,  is  taken 
from  a  Northiimberland  mining  lease,  and  may  be  used  when  applicable, 
instead  of  the  reservation  of  outstroke  and  wayleave  rent  in  the  text : — 

11.  The  Tenants  shall  also  pay  [to  the  Lessor]  the  following  Watercourse 

rents  (namely)  :—  rent''""'"''^ 

(1)  A  w^atercourse  or  aircourse  rent  of  for  every  ton  of 

coal,  ironstone  or  fireclay,  the  produce  of  any  mine  other  than 
the  mines  hereby  demised,  which  shall  be  drained,  ventilated  or 
made  workable  by  means  or  with  the  aid  of  any  outstroke  from 
the  mines  hereby  demised,  whether  the  same  coal,  ironstone  or 
fireclay  shall  be  carried  through  such  outstroke  into  the  mines 
hereby  demised  or  not. 

(2)  An  outstroke  rent  of for  every  ton  of  coal,  ironstone  Outstroke 

or  fireclay,  the  produce  of  any  mines  not  hereby  demised,  which  ^^"*' 
shall  be  brought  or  carried  through  any  such  outstroke  as  afore- 
said into  the  said  mines  hereby  demised,  whether  or  not  such 

coal,  ironstone  or  fireclay  shall  be  brought  to  the  surface  through 
or  by  means  of  any  pit  or  shaft  made  or  used  by  the  Tenants 
under  the  authority  of  these  presents. 

(3)  A   shaft  rent    of  for   every  ton   of   coal,  ironstone  shaft  rent. 

or  fireclay,    the   produce   of   any   mines   not   hereby    demised, 

which  shall  be  brought  to  the   surface  through  or  by  means  of 
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Waj'leave 
rent. 


12.  The  Tenants  shall  pay  [to  the  Lessor]  a  wayleave  rent  of 
for  every  ton  of  coal,  ironstone,  fireclay  or  other  minerals, 


How  royalties 
to  be  calcu- 
lated. 


Lessees  may 
retain  a 
limited 
quantitj'  of 
coal  for 
domestic  and 
other  purposes 
rent  free. 


Fireclay  used 
in  building  for 
colliery  pur- 
poses to  be 
rent  free. 


Wayleave 
rent. 


the  produce  of  any  mines  not  hereby  demised,  which  shall  be 
led  or  carried  over  the  sm'face  of  the  said  lands  or  any  part 
thereof  under  the  authority  of  these  presents,  not  being  coal, 
ironstone  or  fireclay,  subject  to  the  payment  of  outstroL'e  rent 
under  the  last  preceding  clause  (u). 

13.  The  royalties  above  reserved  (other  than  the  said  certain 

rents)  shall  be  paid  respectively  on  the day  of  and 

the day  of  in  every  j^ear  in  respect  of  the  coal,  iron- 
stone, fireclay  and  other  substances  raised  or  gotten  (,r)  [or 
used  and  disposed  of  as  aforesaid]  during  the  then  preceding 
half-year,  and  in  respect  of  which  the  same  shall  be  payable  : 
The  said  rents  shall  be  calculated  upon  the  weights  or  quantities 
of  coal,  ironstone,  fireclay  and  other  substances  respectively,  as 
the  same  shall  be  first  worked  and  gotten,  and  j)rior  to  screening, 
washing  or  cleansing,  and  a  ton  shall  be  reckoned  at  2,240  lbs. 

14.  The  Tenants  may  in  each  year  have  and  retain  for  the 
usual  and  customary  purposes  of  the  colliery,  and  for  domestic 
consumption  in  the  houses  or  offices  of  the  Tenants  or  their  agents 
and  workmen  for  the  time  being  employed  in  and  about  the  said 
mines  and  premises,  but  not  for  sale  or  for  any  other  purpose, 
any  quantity  not  exceeding  — —  part  of  the  whole  weights  and 
quantities  of  coal  which  shall  be  gotten  and  raised  during  such 
year  from  the  mines  hereby  demised,  without  paying  any  royalty 
for  the  same :  And  all  fireclay  and  other  substances  raised  from 
the  premises  and  used  by  the  Tenants  in  or  about  the  erection, 
alteration  or  maintenance  of  buildings  for  colliery  purposes,  or 

any  pit  or  shaft  made  or  used  by  the  Tenants  under  the  authority 
of  these  presents. 

And    (4)    a   wayleave   rent   of for   every   ton   of   coal, 

ironstone  or  fireclay,  the  produce  of  any  mines  not  hereby 
demised,  which  shall  be  led  or  carried  over  the  surface  of 
the  said  lands  or  any  part  thereof,  or  having  been  brought  into 
the  mines  hereby  demised,  shall  be  otherwise  led  or  carried 
away  by  the  Tenants  under  the  authority  of  these  presents. 

{u)  See  MacSwinney,  3rd  ed.,  220,  as  to  what  minerals  are  subject  to  the 
rent.  Generally  only  minerals  actually  brought  through  and  not  temporarily 
deposited  are  included. 

(a)  If  the  clause  in  the  last  note  is  used,  add  here  "  or  drained,  venti- 
lated or  made  workable." 
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any  other  works  authorised  by  these  presents,  shall  be  free  from 
royalty. 

15.  The  Tenants   shall  also  pay    [to  the  Lessor]  in  respect  Surface  i-eut. 
of  every  acre  of  land  the  surface  whereof  shall  be  occupied  or 

used  by  the  Tenants  under  the  autbority  of  these  presents  a 
yearly  rent,  double  in  amount  of  the  value  per  acre  of  the  same 
lands  for  agricultural  purposes  at  the  time  when  such  occupa- 
tion or  use  shall  commence,  and  so  in  proportion  for  any 
less  quantity  than  an  acre,  the    said    surface    rent  to  be  paid 

half-yearly  on  the day  of and  the  day  of 

in  every  year,  the  first  of  such  payments  to  be  made  on  such  of 
the  said  half-3'early  days  as  shall  happen  next  after  such  occupa- 
tion or  use  shall  have  commenced,  and  the  last  of  such  payments 
to  be  made  on  the  half-yearl}'  day  of  payment  which  shall  happen 
next  after  such  occupation  or  use  shall  have  ceased,  and  the 
land  shall  have  been  restored  and  rendered  fit  for  cultivation 
again,  or  shall  have  been  paid  for  at  the  fee  simple  value  as 
provided  in  the  covenant  by  the  Tenants  hereinafter  contained : 
And  if  any  difference  of  opinion  shall  arise  as  to  what  ought  to 
be  considered  the  occupation  or  use  of  the  surface  of  any  land 
for  the  purposes  aforesaid,  or  as  to  the  day  on  which  such  occu- 
pation or  use  shall  have  commenced,  or  as  to  whether  such  land 
shall  have  been  restored  and  rendered  fit  for  cultivation,  or  as 
to  the  amount  of  rent  payable  under  this  reservation,  the  matter 
in  difference  shall  be  settled  by  arbitration. 

The  Lessees'  Covenants. 

16.  The  Tenants  for  themselves  and  their  assigns  hereby  jointly  Lessees' 
and  severally  covenant  with  the  Lessor  in  manner  following,  '^'°^"'^"  ^' 
namely : — 

(i.)  {To  })ai/  rents  and  ohserrc  2>rorisions,  as  in  clause  12  (i.)  ()/' 
last  Precedent,  J).  IGl). 

(ii.)  {Covenant  to  jnii/  rates  and  taxes,  as  in  clause  12  (ii.)  of 
last  Precedent,  j).  164.) 

(iii.)  The    Tenants  shall  at  all   times  during  the  said  term   Tokeepbooks 

1  iii,i,i  r-i  r,  of  account,  &c. 

keep  or  cause  to  be  kept  at  the  office  or  countmg-house  of  the 
colliery,  to  be  situated  in  or  contiguous  to  some  part  of  the  said 
lands,  correct  and  intelligible  books  of  account  upon  such  plan 
or  principle  as  is  generally  adopted  in  such  cases,  which  books 
shall  contain  accurate  entries  of  the  quantity  of  coal  and  other 
minerals    wrought   and    brought    to   bank  or  otherwise   gotten 

12—2 
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from  the  mines  and  premises  hereby  demised,  and  from  any 
adjoining  or  other  mines  worked  through  the  mines  hereby 
demised  as  aforesaid  (//),  with  all  particulars  of  dates  and  other 
facts  necessary  or  proper  for  conveniently  ascertaining  the 
amounts  of  the  several  royalties  from  time  to  time  payable  under 
these  presents :  And  also  shall  at  their  own  expense  furnish  to 
the  Lessor  or  his  agent  true  and  correct  coi3ies  of  such  accounts, 
and  of  all  bills  of  presentment  whenever  tbereunto  required,  and 
shall,  if  required,  verify  such  copies  by  the  statutory  declaration 
of  themselves  or  their  agent. 

To  keep  plans  (iv.)  The  Tenants  shall  at  all  times  during  the  said  term 
"°*  cause  to  be  made  and  kept  at  the  said  office  or  counting-house 
correct  and  intelligible  plans  and  sections  of  all  the  mines 
hereby  demised,  and  of  any  mines  worked  through  the  mines 
hereby  demised,  which  plans  and  sections  shall  show  as  well  the 
operations  and  workings  wbich  bave  been  carried  on  as  also  all 
dykes,  troubles,  veins,  faults  and  other  disturbances  which  have 
been  observed  and  encountered  in  such  workings  and  operations  : 
And  all  such  plans  and  sections  shall  be  made,  amended  and 
filled  up  by  and  from  actual  surveys  to  be  made  for  that  purpose 
at  the  end  of  every  period  of  three  calendar  months,  and  the 
Tenants  shall  when  required,  at  their  own  cost  and  charges, 
furnish  to  the  Lessor  or  his  agent  true  and  correct  copies  of 
such  plans  and  sections. 

Lessor  tobave        (v.)  The  Lessor  and  his  agents  and  servants  at  all  reasonable 

access  to  books     ,•  n'j.i  -ij.  l         •     l  ii  j; 

of  account  and  times  dumig  the  said  term  may  enter  into  and  have  tree  access 

plans.  ^Q  |-|jg  gjj^-^-i  office  or  counting-house  for  the  purpose  of  examining 

and  inspecting  the    said  several  books  of  account,  plans,  and 

sections,    and    also    all    railway    accounts    and    vouchers    for 

carriage,  and  take  copies  thereof  and  make  extracts  therefrom 

respectively. 

Lessees  to  (vi.)  TiiE  Tenants  shall  provide  and  at  all  times  during  the 

maeiiin*e'l^t'tite  ^^^^  term  keep  at  or  near  the  pit  or  each  of  the  pits  at  which 

mouth  of  each    ^\jq  produce  of  the  mines  and  premises  hereby  demised    shall 

be  brought  to  bank  a  good  and  properly-constructed  weighing 

machine,  and  shall  weigh  or  cause  to  be  weighed  therein  all  coal 

and  other  minerals  brought  to  bank  or  otherwise  gotten  from  or 

out  of  the  mines  and  premises  hereby  demised,  or  from  or  out 

of  any  adjoining  or  other  mines  worked  through  the  mines  hereby 

{y)  If  the  clause  in  the  note  to  clause  11   of  this  Precedent  is  used,  add 
here,  "  or  drained,  ventilated  or  made  workable  as  aforesaid." 
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demised  under  the  authority  of  these  presents,  and  shall  cause 

the  weights  ascertained  as  aforesaid  to  be  forthwith  duly  registered 

at  the  machine  house  or  houses,  and  shall  also  at  the  end  of  each 

day  cause  the   total  Nveights  and   quantities  of  coal  and  other 

minerals  gotten  during  the  day  and  weighed  as  aforesaid  to  be 

entered  in  the  aforesaid    book  or  books  of  account :    And  the  Lessor  may 

Lessor  may  at  all  times  during  the  said  term  employ  any  person   fo  be'pre^senT" 

or  persons  to  be  present  at  the  raising  and  weighing  of  the  coal  ^^  weighing. 

and  other  minerals,  and  to  keep  accounts  thereof,  and  to  check  the 

accounts  kept  by  the  Tenants. 

(vii.)  The  Lessor  and  his  agents  and  servants  maj"  at  any  time  The  Lessor 
or  times  during  the  said  term  examine  and  test  each  and  every  we^ighfng 
weighing  machine  to  be  provided  and  kept  by  the  Tenants  as  '"^'^^'n^s. 
aforesaid,  and  the  weights  used  therewith,  in  order  to  ascertain 
whether  the  same  respectively  are  correct  and  in  good  repair  and 
order:  And  if  upon  any  such  examination  or  testing  an}^  such 
weighing  machine  or  weights  shall  be  found  incorrect  or  out  of 
repair  or  order,  the  Lessor  or  his  agent  may  require  that  the 
same  be  adjusted,  repaired  and  put  in  order  by  and  at  the 
expense  of  the  Tenants,  and  may  hinder  the  use  thereof 
in  the  meantime :  And  if  such  requisition  be  not  complied  with 
within  fourteen  days  after  the  same  shall  have  been  made,  the 
Lessor  or  his  agent  may  cause  the  said  weighing  machine  and 
weights  resi)ectively  to  be  adjusted,  repaired  and  put  in  order, 
and  may  recover  the  expense  of  so  doing  from  the  Tenants  :  And 
if  upon  any  such  examination  or  testing  as  aforesaid  any  error 
shall  be  discovered  in  any  weighing  machine  or  weights  to  the 
prejudice  of  the  Lessor,  such  error  shall  be  considered  to  have 
existed  for  three  calendar  months  previous  to  the  discovery 
tliereof,  or  from  the  last  occasion  of  so  examining  and  testing 
the  same  weighing  machine  or  weights  in  case  such  occasion 
shall  be  within  such  period  of  three  months :  And  the  several 
royalties  hereinbefore  reserved  shall  be  paid  or  accounted  for 
accordingly. 

(viii.)  The  Tenants  shall  at  all  times  during  the  said  term  To  work  mines 
win  and  work  the  said  mines  and  premises  hereby  demised  in  a  i"'"!"^^''^'- 
proper,  fair  and  regular  manner,  unless  prevented  by  strikes, 
lock-outs,  damage  by  fire  or  water  or  other  unavoidable  cause, 
and  according  to  the  most  approved  practice  of  winning  and 
working  mines  of  the  like  nature  respectively  in  the  Counties  of 
Durham  and  Northumberland,  and  in  accordance  with  the 
Mines  Regulation  Acts,  and  with  as  little  damage  as  possible  to 
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the  surface  and  to  the  buildings,  fences,  crops  and  other  property 
thereon. 

(ix.)  The  Tenants  shall  within  one  calendar  month  after  the 
end  of  every  year  of  the  said  term  pay  to  the  Lessor  full  com- 
pensation for  all  injury  or  damage  done  to  the  surface  or  the 
buildings,  fences,  crops  or  other  property  thereon  during  the 
preceding  year  in  or  about  the  carrying  on  of  the  works  hereby 
authorised,  the  amount  of  such  compensation  to  be  settled  in  case 
of  dispute  by  arbitration. 

(x.)  The  Tenants  shall  not  work  or  carr}^  away  any  part  of 
the  barrier  hereinbefore  directed  to  be  left  as  aforesaid,  except 
for  the  purpose  of  making  drifts  by  way  of  outstroke  or  instroke 
as  hereinbefore  authorised :  And  they  shall  upon  the  expiration 
or  sooner  determination  of  the  said  term,  or  when  and  so  soon  as 
any  such  drift  shall  cease  to  be  used,  which  shall  first  happen, 
provide  sufficient  frame-dams  for  stopping  and  securing  the 
said  drifts  and  passages,  and  shall  by  and  with  such  frame-dams 
stop  and  secure  the  same  accordingly,  unless  the  Lessor  or  his 
agent  shall  by  notice  in  writing  request  them  not  to  stop  the  same, 
in  which  case  the  Tenants  shall  comply  with  the  request. 

(xi.)  The  Tenants  shall  well  and  effectually  fence  off  from  the 
adjoining  lands  all  the  pits,  shafts  and  other  works  made  or 
used  under  the  authority  of  these  presents,  and  shall  provide 
and  maintain  in  good  repair  and  condition  proper  roads,  gates, 
stiles  and  fences  for  the  convenient  occupation  of  the  said  lands  : 
They  shall  also  provide  and  maintain  proper  and  sufficient 
drains,  culverts,  arches  and  passages  for  carrying  off  any  water 
which  shall  arise  or  be  produced  or  interrupted  by  any  of  the 
works  hereby  authorised,  so  that  the  drainage  of  the  said  lands 
be  not  prevented  or  prejudiced. 

(xii.)  All  furnaces,  coke  ovens  or  brickworks  to  be  erected  on 
any  part  of  the  said  lands  under  the  authority  of  these  presents 
shall  be  respectively  constructed  on  the  most  approved  principle 
in  use  at  the  time  or  respective  times  when  the  same  shall  be 
erected,  and  the  Tenants  shall  use  their  best  endeavours  to  effect 
to  the  greatest  possible  extent  the  consumption  on  the  premises 
by  the  most  approved  method  for  the  time  being  adopted  or 
known  of  all  smoke  or  vapour  made  or  arising  from  the  furnaces, 
coke  ovens,  brickworks,  engines  or  other  works  of  the  Tenants, 
so  that  as  little  smoke  or  vapour  as  may  be  shall  issue  from  the 
chimneys  or  other  outlets  used  by  the  Tenants  for  the  conveyance 
or  passage  of  smoke  or  vapour. 
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(xiii.)  The  Tenants  shall  in  the  discharge  from  their  works  of  To  purify 
water  which  shall  have  been  used  for  washing  coal,  or  which  has  chargedhom 
run  through  or  passed  near  to  burning  refuse  or  cinder  ovens,  or  ^^'o^'^s- 
other  works,  use  the  most  approved  methods  by  deposit  or  catch 
pits,    or   otherwise,    to  render  such  water  as  little    noxious    as 
possible  before  allowing  the  same  to  mix  with  any  of  the  natural 
rivulets  or  brooks  running  through  the  said  lands,   and  in  case 
any  difference  of  opinion  shall  arise  as  to  the  size,  the  number 
or  the  mode  of  application  of  such  deposit  or  catch  pits,  or  other 
means  or  otherwise  relating  thereto,  the  matter  in  difference 
shall  be  settled  by  arbitration. 

(xiv.)  The  Tenants  shall  from  time  to  time  and  at  all  times  To  provide 
during   the  said  term  make  and  maintain  in  good  order  and  watering 
repair  sufficient  wells  or  watering  places  in  all  cases  where  by  occuplirs  of 
reason  of  the  exercise  of  the  rights  and  liberties  hereby  granted,  surface. 
or  any  of  them,  the  occuj^ier  of  any  of  the  said  lands,  or  any 
adjoining  or  neighbouring  lands,  shall  be  deprived  of  his  wells 
or  watering  places,  and  shall  make  and  maintain  in  good  order 
and  repair  all  necessary  watercourses  and  drains  for  carrying 
waters  to  the  wells  and  watering  places  to  be  made  and  main- 
tained as  aforesaid. 

(xv.)  The   Lessor   or    his  tenants,  as   he    shall  direct,  may  Lessor  to  be 
have   and    take   for   his    or   their   own    use,   free   of    expense,  to  remote 
the  whole  of  the  manure  and  ashes  made  and  produced  on  or  ^j^^^^®  *^^ 
about  the  pits,  shafts,  roads  or  ways  of  the  Tenants,  or  otherwise 
in    working  and  carrying  on  the  mines  and    premises  hereby 
demised  during  the  said  term,  and  the  Lessor  and  his  tenants 
shall  be  allowed  all  proper  facilities  for  removing  and  taking 
away  such  manure  and  ashes. 

(xvi.)  The  Tenants  shall  not  use  or  permit  to  be  used  any  of  the  Not  to  use 
railways,  waggonways  or  other  roads  or  ways,  or  any  pits,  shafts,  for  purposes ' 
outstroke  or  instroke,  drifts,  watercourses,  aircourses,  l)uildings,  authonsed!^ 
erections,  machinery  or  other  works  or  conveniences,  which  shall 
be  made  or  used  by  them  under  the  authority  of  these  presents 
in,  over  or  upon,  or  under  the  said  lands  for  any  purpose  whatso- 
ever other  than  the  working  of  the  mines  hereby  demised,  and 
such  other  mines  as  aforesaid,  and  such  other  purposes  as  are 
herein  specially  mentioned. 

(xvii.)  The  Lessor,  &c.  {Lessor  to  he  at  liberty  to  descend  sltajts, 
and  to  inspect  mines,  as  in  clause  12  (x.)  of  last  Precedent). 

(xviii.)  The  Tenants  shall  at  the  end  or  sooner  determination   To  deliver  up 
of  the  said  term  deliver  up  to  the  Lessor  in  good  order,  repair  and  good  working 
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order  at  end 
of  term. 


At  end  of  term 
to  restore 
ands  or  j)ay 
fee  simple 
value. 


condition,  and  fit  for  the  future  working  of  the  mines  and 
premises  hereby  demised,  all  engines,  houses  and  buildings  of 
stone  or  brick,  pits,  shafts,  watercourses,  air-gates  and  levels  in 
the  said  mines  and  premises,  except  any  pits,  shafts  or  other 
works  which  shall  have  been  abandoned  or  disused  in  the 
ordinary  and  fair  course  of  working  of  the  said  mines  and 
premises  :  And  also  all  and  singular  the  movable  machinery, 
works,  articles  and  things  which  shall  be  in,  upon  or  under  the 
said  lands,  and  which  the  Lessor  shall  elect  to  purchase  under 
the  power  hereinafter  conferred  on  him  :  And  also  shall  at  the 
end  of  the  said  term  bank  up  all  coals  at  the  pit,  not  exceeding 
three  months'  vend,  in  such  manner  as  to  be  no  hindrance  to 
an  incoming  tenant. 

(xix.)  The  Tenants  shall  at  or  before  the  expiration  or  sooner 
determination  of  the  said  term  cause  to  be  restored  to  their 
original  or  natural  condition  all  such  parts  of  the  said  land  as 
shall  have  been  apjDropriated  or  used  for  any  of  the  purposes  of 
this  demise,  or  shall  (at  the  option  of  the  Lessor)  pay  to  the 
Lessor  the  value  of  the  fee  simple  of  the  same,  such  value  to  be 
estimated  at  thirty  years'  purchase  of  the  rack  rent  or  value  per 
acre  of  the  same  land  for  agricultural  purposes  at  the  time  when 
the  occupation  or  use  thereof  for  the  purposes  of  this  demise 
shall  have  commenced. 

(xx.)  {Covenant  not  to  assign  or  underlet  iritltoiit  licence,  as  in 
clause  12  (xi.)  of  last  Precedent,  j).  168.) 


The  Lessor's  Covenant. 

Lessor's  cove-        17-   {Covenant  for  quiet  enjoyment   Inj  Lessor,   as  in  clause   13 
enToymenr*    of  last  Precedent,' p.  168.) 

General  Provisions. 

18  and  19.  {Powers  of  distress  and  re-entry,  as  in  clauses  14 

and  15  of  last  Precedent,  p.  169.) 

Lessees  may  20.  If  the  Tenants  shall  be  desirous  at  the  end  of  any  year  of 

onTiv-hig™''^*^^  ^^®  term  hereby  granted  to  abandon  and  yield  up  the  mines  and 

twelvemonths'  premises  hereby  demised,  and  of  .such  desire  shall  give  notice 

in  writing  to  the  Lessor  twelve  calendar  months  at  least  before 

the   period   of   such   proposed    abandonment,   then   this   Lease 

shall  at  the  expiration  of  such  last-mentioned  period  cease  and 
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determine,  but  without  prejudice  to  the  rights  and  remedies  of 
the  Lessor  for  any  rent  in  arrear  or  for  any  previous  breach  of 
the  Tenants'  covenants  herein  contained. 

21.  If  at  the  determination  of  this  Lease  the  Lessor  shall  be  Lessor  may 
desirous  of  purchasing  all  or  any  of  the   movable   machinery,  macMne*ry, 
articles    and    things   in,    upon  or   under   the   above-mentioned  of^term*'"'^ 
lands  or   any   part   thereof,  and  used  or  employed  in,  about, 
carrying  on   and  working  the  mines  hereby  demised,  or  for  the 
more  convenient   occupancy  thereof,  and   shall,  &c.  (jMirer  to 
Lessor   to  imrchase  plant,    as    in    clause    18    of  last   Precedent, 
p.  170). 

22  and  23.  (Arbitration   clause  and  clause  as  to  notices,  as  in 
clauses  19  and  20  of  last  Prceedott.) 

In  witness,  &c.      [Add  Scliedule.'] 


No.  III. 

LEASE  of  Mines  by  Tkustees  of  a  Settlement  durinrj 
the  minority  of  an  Infant  Tenant  in  Tail(^),  or  for 
Life  under  S.  L.  Act,  1882,  s.  60. 

THIS    INDENTURE,    made    the day    of ,    19—,  Parties 

Between  A.  B.,  of,  &c.,  and  C.  D.,  of,  &c.  {tlw  Trustees)  (herein- 
after called  the  Lessors,  which  expression,  where  the  context  so 
admits,  includes  the  person  or  persons  for  the  time  being  entitled 
in  reversion  immediately  expectant  upon  the  term  hereby 
granted),  of  the  one  part,  and  E.  F.,  of,  &c.,  G.  H.,  of,  &c.,  and 
I.  K.,  of,  &c.  (hereinafter  called  the  Tenants,  which,  &c.  ;  defi)ie 
them,  as  in  Precedent  I.  of  this  Section),  of  the  other  part : 

Whereas  under  an  Indenture  of  Settlement  dated,  e'^cc,  and  Recital  of 

10/7  7  •      \     -v^     AT  •     e       1       •      ,  1     •  •!    i^ettlement. 

made,  &c.  {date  and  parties),  a.  i.,  an  miant,  is  tenant  ni  tail 
[for  life]  in  possession  of  the  hereditaments  hereinafter  demised 
and  the  Lessors  are  the  Trustees  of  the  said  Settlement  for  all 

{z)  If  this  lease  were  granted  under  an  express  power  it  would  ])e  necessary  Variations  for 
to  see  that  the  provisions  in  the  settlement  were  strictly  followed,  and  the 
word  "appoint"  should  then  be  added  after  the  word  "demise,"  and  the 
grant  would  be  made  "in  exercise  of  the  j)owers  conferred  by  the  recited 
settlement,  &c."  Unless  the  trustees  of  the  settlement  were  also  by  virtue 
of  a  power  of  sale  or  otherwise  S.  L.  Act  trustees,  they  cannot,  without  the 
consent  of  such  trustees,  exercise  a  power  of  leasing  corresponding  to  a 
power  conferred  by  the  Act :  Re  Luke  of  Newcastle's  EsUdes  (1883),  24  Ch.  D, 
129  ;  52  L.  J.  Ch.  645. 


lease  under  an 
express  power. 
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the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  and  of 
section  forty-two  of  the  Conveyancing  and  Law  of  Property  Act, 
1881. 

NOW  THIS  INDENTUEE  WITNESSETH  and  it  is  hereby 
declared  as  follows  : — 

Demise.  1-  In    Consideration    of   the   rents   and    royalties   hereinafter 

reserved  and  of  the  covenants  by  the  Tenants  hereinafter  con- 
tained, the  Lessors,  on  behalf  of  the  said  X.  Y.  and  in  exercise 
of  the  power  for  this  purpose  conferred  on  them  by  the  Settled 
Land  Acts,  1882  to  1890,  and  of  all  other  powers  (if  any)  them 
enabling,  hereby  demise  unto  the  Tenants. 

{Continue  as  in  Precedent  I.  or  Precedent  II.  of  this  Section, 
omittinfi  the  covenant  hi/  the  Lessor  for  quiet  enjoyment  hi/  the 
Lessees  and  suhstitutiiig  tJie fdhuring  covenant: — ) 


Covenant  by 
Trustees  that 
they  have 
clone  no  act  to 
prevent  their 
granting 
Lease. 


Lessors'  rights 
may  be  exer- 
fisecl  by 
Trustees  while 
entitled  to 
receive  the 
rents. 


The  Lessors'  Covenant. 

The  Lessors,  as  to  their  own  respective  ^cts  and  deeds,  but 
not  further  or  otherwise,  do  hereby  respectively  covenant  with 
the  Tenants  that  the  Lessors  respectively  have  not  done  or 
knowingly  suffered  or  been  party  or  privy  to  any  act,  deed  or 
thing  whereby  they  are  prevented  from  demising  the  said  mines 
and  premises  and  conferring  the  rights  and  privileges  hereby 
expressed  to  be  demised  and  conferred  respectively  in  manner 
aforesaid. 

And  it  is  declared  that  the  foregoing  covenant  is  in  satisfaction 
of  any  covenant  or  warranty  for  quiet  enjoyment  by  the  Tenants 
which  would  otherwise  be  implied  on  the  part  of  the  Lessors  by 
law  as  incident  to  the  demise  hereby  made. 

(And  among  the  general  provisions  tJie  foU.oiring  maij  he 
inserted) : — - 

All  rights  by  these  presents  reserved  to  and  conferred  on  the 
Lessors  may  be  exercised  by  the  Lessors  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor  or  other 
the  trustees  or  trustee  for  the  time  being  of  the  recited  Settle- 
ment, so  long  as  they  or  he  shall  be  entitled  to  manage  and 
receive  the  rents  and  profits  of  the  hereditaments  thereby 
settled  by  virtue  of  section  forty-two  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  or  otherwise. 

In  witness,  &c.     [Add  Schedule.] 
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No.  IV. 


LEASE  o/ Mines  of  Coal  and  other  Minerals  by  Tenant 
for  Life  under  Settled  Land  Acts,  Royalties  reserved 
hij  Weight  (South  Wales  Forai). 

THIS  INDENTUEE,  made  the day  of ,  19—,  Between  P'^^"^^- 

A.  B.,  of,  &c.  (liereiiiaffcer  called  the  Lessor,  which  expression, 
where  the  context  so  admits,  includes  the  person  or  persons  for 
the  time  being  entitled  in  reversion  immediately  expectant  upon 
the  term  hereby  granted),  of  the  one  part,  and  The Com- 
pany, Limited,  whose   registered  office  is  at  (hereinafter 

called  the  Company,  which  expression,  where  the  context  so 
admits,  includes  their  assigns),  of  the  other  part  : 

Whereas  (b)  under  an  Indenture  of  Settlement  dated,  tSzc,  and  Recital  of 
made,  &c.  (state  date  and  imrties),  divers  hereditaments,  of  which 
the  mines  intended  to  be  hereby  demised  form  part,  now  stand 
limited  To  Uses  under  which  the  Lessor  is  tenant  for  life  in 
possession  without  impeachment  of  waste  (c),  and  whereof  C.  D., 
of,  &c.,  E.  F.,  of,  kc,  (j.  H.,  of,  &c.,  are  the  present  Trustees  for 
the  purposes  of  the  Settled  Land  Acts,  1882  to  1890 : 

NOW  THIS   INDENTURE  WITNESSETH   and  it  is  hereby  Demise, 
declared  as  follows  : — 

1.  In  consideration  of  the  rents  and  royalties  hereinafter 
reserved  and  the  covenants  by  the  Company  hereinafter  con- 
tained, the  Lessor  in  exercise  of  the  power  for  this  purpose 
conferred  on  him  l)y  the  Settled  Land  Acts,  1882  to  1890,  and 
of  all  other  powers  him  enabling  hereby  demises  unto  the 
Company 

All  the  seams  or  veins  of  coal,   culm,   blackband,  iron  ore.   Parcels, 
ironstone   and  fireclay  now  unworked,  lying  in  and  under  the 
lands  (hereinafter  called  the  said  lands),  &c.  {see  Precedent  II.). 

[b)  This  recital  and  the  subsequent  reference  to  the  8.  L.  Acts  are 
frequently  omitted  even  in  mining  leases,  but  their  omission  does  not  affect 
the  validity  of  the  lease  :  Klo(/ri(hje  v.  Clapp,  1S92,  o  Cli.  .'582,  385  ;  61  L.  J.  Ch. 
534. 

(r)  Sec  8.  L.  Act,  liS82,  s.  11.  If  the  tenant  for  life  is  impeachable  for 
waste  in  respect  of  minerals,  three -fourths,  and  otherwise  one-fourth,  of  the 
rent  must  be  set  aside  as  capital  money  unless  a  contrary  intention  appears  in 
the  settlement,  see  Wolst.  Con  v.  Acts,  9th  ed.,  351  et  scj.  A  tenant  for  life 
impeachable  for  waste  may  work  open  mines,  and  only  one- fourth  of  the 
profits  must  be  set  aside  :  7?e  Chaytor,  1900,  2  Ch.  804  ;  69  L.  J.  Ch.  837. 
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Habendum 
to  Lessees 
for  term. 


ToGETiiEK  with  the  rights  and  priviliges  to  be  exercised  in 
connexion  with  the  said  mines  and  minerals  which  are  herein- 
after particularly  mentioned, 

To  HOLD  (except  and  reserved  as  hereinafter  mentioned)  unto 

the  Company  from  the day  of ,  19 — ,  for  the  term  of 

sixty  years  (d),  yielding  and  paying  therefor  the  rents  and 
royalties  hereinafter  reserved  and  subject  to  the  provisions 
hereinafter  contained. 


Liberty  to 
work  mines 
and  sink  pits, 
ttc 


To  appropriate 
part  of  surface 
for  works. 


To  open  a 
quarry  for 
buildinfr  stone. 


Eights  and  Peivileges  to  be  Exercised  by  Lessees. 

2.  The  Company  may  at  all  times  during  the  said  term  (but 
subject  to  the  restrictions  hereinafter  expressed)  sink,  drive, 
erect,  make  and  construct  in,  upon  and  under  the  said  lands 
so  many  pits,  shafts,  engine  or  other  planes,  levels,  adits,  sumps, 
waterways,  airways,  engines,  engine  houses,  coke  ovens,  brick 
and  tile  works,  machinery,  workshops,  tramroads,  railroads  and 
other  roads,  communications,  watercourses,  ponds,  spoil  heaps 
and  other  conveniences  as  may  be  necessary  or  convenient  for 
effectually  exploring,  winning,  working,  raising,  stacking,  con- 
verting, manufacturing,  transporting  or  otherwise  disposing  of 
the  minerals  hereby  demised.  (Add  other  iiowers  as  required,  see 
clause  2  of  Precedent  IL,  p.  173). 

8.  The  Company  may  appropriate  and  use  for  the  purposes 
hereinbefore  expressed  such  part  of  the  surface  of  the  said  lands 
as  may  be  agreed  on  between  the  Lessor  and  the  Company  as 
suitable  and  proper  for  the  purpose  :  And  if  any  land  proposed 
to  be  aj)propriated  for  surface  works  by  the  Company  shall  be 
objected  to  by  the  Lessor  the  question  whether  the  same  is 
suitable  and  proper  shall  be  referred  to  arbitration  under  the 
provisions  hereinafter  contained  :  And  if  upon  such  arbitration 
the  proposed  site  shall  be  found  to  be  suitable  and  proper  the 
same  shall  be  deemed  to  have  been  agreed  to  for  the  purposes  of 
this  clause. 

4.  The  Company  may  open  and  work  a  quarry,  and  may  quarry 
stones,  in  some  proper  and  convenient  situation  approved  of  by 
the  Lessor  or  his  agent,  and  may  use  and  employ  the  same  in 
and  for  the  purposes  of  the  mines  hereby  demised  and  the  works 
in  connexion  therewith,  or  for  sale  or  use  elsewhere. 

(r/)  The  term  must  not  exceed  sixty  years  :  S.  L.  Act,  1882,  s.  G  (ii.) ;  except 
with  the  leave  of  the  Court :  ih.,  s.  10  (1)  (i.). 
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5.  The  ComiDany  may  work  the  mines  and  minerals  hereby  To  work  by 
demised  by  instroke  from  any  adjoining  mines  belonging  to  or  j,"^SrokeTe?. 
held  by  them,  and  the  pits  and  shafts  thereof,  and  may  also 

work  any  adjoining  mines  belonging  to  or  held  by  them  by 
outstroke  through  the  mines  hereby  demised  and  the  pits  and 
shafts  thereof. 

6.  Nothing  herein  contained  shall  prevent  the  Lessor,  or  any  Reservation  of 
person  authorised  by  him,  from  working  any  mines  or  minerals  Sor^as 

in  and  under  the  said  lands,  other  than  those  included  in  this  i-^^g'^r^^* 

-,-  „  •    1  •  •  minerals  not 

Lease,  or  from  smkmg  pits  or  shafts,  or  constructing  other  works  included  in 
upon  or  under  the  said  lands  for  that  purpose;  Provided  that  ^''''''''' 
no  injury  be  thereby  done  and  no  obstruction  caused  to  the 
operations  or  works  of  the  Company  in  connexion  with  the  mines 
and  minerals  hereby  demised:  And  if  any  injury  or  damage 
shall  be  done  thereto,  then  proper  compensation  shall  be  paid  to 
the  Company  for  the  same,  the  amount  of  such  compensation  to 
be  settled,  in  case  of  difference  by  arbitration  in  manner 
hej-einafter  mentioned  (re). 


Eents  and  Eoyalties. 

7.  The    Company  shall  pay  during  the  said  term  for  every  Gaieagerents 
customary    ton    comprising    2,520    lbs.    of    coal,    culm,    black-  °^' ^"J'^iti^^- 
band,    ironstone,    fireclay    and    building   stone    which  may  be 

worked  and  got  from  or  out  of  the  mines  hereby  demised  (other 
than  such  coal  and  building  stone  as  is  hereinafter  exempted 
from  galeage)  the  following  galeages  (namely)  :— For  large  coal, 
the  sum  of  8(1. ;  for  small  coal  that  will  pass  through  a  screen, 
the  apertures  between  the  bars  of  which  shall  not  exceed  one 
inch  and  one-eighth  of  an  inch  in  width,  the  sum  of  4iL ;  for 
blackband  and  ironstone,  the  sum  of  Sd. ;  for  fireclay,  the  sum 
of   4(1. ;    and   for  building   stone,    the   sum   of   Sd      The   said 

galeage  rents  to  be  paid  quarterly  on  the  day  of ,  the 

day  of  ,  the day  of  ,  and  the day  of 

in  every  year,  the  first  of  such  quarterly  payments  to  be 

deemed  to  have  become  due  on  the day  of ,  19 — . 

8.  If  in  any  year  of  the  said  term  the  minerals  worked  from  Minunum 
the   mines    hereoy  demised   shall  not  produce  at  the  rates  of 


rent. 


(e)  See  note  to  clause  2  of  Prec.  II.  of  this  Section,  su2x 
{ee)  If   any   seams   of  coal   are  reserved,   wider  powers    of  working  the 
excepted  minerals  should  be  reserved,  see  Prec.  I.,  sup. 
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galeage  hereinbefore  mentioned  the  sum  of  £ ,  then  and  in 

such  case  the  Company  shall  nevertheless  pay  the  sum  of  i> , 

as  and  for  such  one  year's  galeage,  by  quarterly  payments  as 
aforesaid,  it  being  the  intention  that  the  rent  shall  not  in  any 

case    be    less    than    £ per    annum    during  the  said  term, 

whether  sufficient  minerals  to  produce  that  amount  at  the  rates 
of  galeage  hereinbefore  mentioned,  or  any  minerals,  be  worked 
or  not  {/). 

9.  For  the  purpose  of  the  clause  next  hereinafter  contained, 
the  term  hereby  granted  shall  be  divided  into  successive  periods 
of  three  years  each,  the  first  period  to  be  deemed  to  have  com- 
menced with  the  commencement  of  this  Lease,  and  to  end  at  the 
expiration  of  three  years  from  such  commencement  ;  the  second 
period  to  commence  at  the  end  of  the  first  period,  and  to  end  at 
the  expiration  of  three  years  from  its  own  commencement ;  and 
every  subsequent  period  to  commence  at  the  end  of  the  period 
immediately  preceding  it,  and  to  end  at  the  expiration  of  three 
years  from  its  own  commencement. 

10.  If  (f/)  in  any  triennial  period  it  shall  happen  that  the 
quantity  of  minerals  worked  by  the  Company  in  any  one  year  or 
two  years  of  that  period  shall  be  more  than  sufficient  to  produce 

at  the  aforesaid  rates  of  galeage  the  full  rent  of  £ for  that 

year,  or  for  each  of  those  years,  but  the  quantity  worked  in  the 
other  years  or  year  of  the  same  period  shall  be  insufficient  for 
that  purpose,  then  and  in  every  such  case  the  overworkings  of 
that  one  year,  or  those  two  years,  shall  be  set  off  against  and  go 
in  aid  of  the  short  workings  of  the  other  year  or  years  of  the 
same  period,  and  the  accounts  shall  be  adjusted  at  the  end  of 
every  quarter  of  a  year  on  that  footing,  it  being  the  intention  that 
the  total  sum  payable  by  the  Company  for  galeage  rents  during 
each  triennial  period  shall  be  as  follows  (namely) : — If  the 
galeages  which  would  have  been  payable  under  clause  7  of 
these  presents,  if  clause  8  had  been  omitted  therefrom,  shall 

exceed  £ ,  then  the  amount  of  those  galeages,  and  no  more  ; 

but  if  the  same  shall  be  less  than  £ ,  then  the  sum  of  £ . 


(/)  Under  the  powers  of  granting  mining  leases  conferred  by  the  S.  L. 
Acts  a  lease  reserving  an  acreage  rent  with  a  minimum  rent  may  be 
reserved:  Be  Ahhun's  S.h\,  1902,  2  Ch.  40  ;  71  L.  J.  Ch.  552. 

(</)  Under  this  plan  the  overworkings  of  preceding  j-ears  in  the  same 
averaging  period  are  applicable  to  make  good  short  workings  in  a  svibseqnent 
year.  The  more  common  arrangement  is  that  which  is  adopted  in  Prec.  I., 
see  clauses  8  and  9,  siiju 
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11.  The  Company  shall  pay  a  way  leave  rent  of  Id.  for  every  Wayieave 
customary  ton  comprising  2,520  lbs.  of  coal,  culm,  ironstone, 
blackband,  fireclay  and  other  substance,  the  produce  of  any 
mines  not  hereby  demised,  which  shall  be  brought  to  the 
surface  through  the  mines  hereby  demised,  and  the  pits  and 
shafts  thereof,  under  the  powers  in  that  behalf  hereinbefore 
contained. 

12.  The  coal  and  culm  consumed  at  any  stationary  engine  Exemptions 
which  may  be  employed  for  working  the  minerals  hereby  coaiused" 
demised,  or  which  shall  be  used  at  the  ventilating  furnaces,  or  for  engines. 
otherwise  consumed  in  raising  the  said  minerals,  shall  be  exempt 

from  galeage  ;  but  if  the  Company  shall  work  any  other  minerals 
in  conjunction  with  the  demised  minerals,  the  coal  and  culm 
used  for  the  before-mentioned  purposes  shall  be  fairly  apportioned 
to  each  property  according  to  the  quantity  of  minerals  which 
may  have  been  respectively  worked  therefrom. 

13.  All  building  stone  used  in  and  for  the  purposes  of  the  stone  used  for 
mines  hereby  demised  and  the  works  thereof  shall  be  exempted    -■"' ""°''- 
from  galeage, 

14.  The  Company  shall  (in  addition  to  the  tenant's  compensa-  surface  rent. 
tion  for  damage  to  crojDs)  pay  a  yearly  rent  of  .4* for  every 

acre  of  land  the  surface  whereof  shall  be  occupied  or  used  by  the 
Company  for  any  of  the  purposes  of  this  demise,  and  so  in  pro- 
portion for  any  less  quantit}'  than  an  acre,  the  said  surface  rent 
to  be  paid  by  equal  quarterly  payments  on  the  same  days  as  the 
galeage  rents  are  hereinbefore  made  payable,  and  the  first 
quarterly  payment  thereof  to  be  made  on  such  of  the  said  days 
as  shall  ha2)pen  next  after  such  occupation  or  use  shall  commence, 
and  the  last  quarterly  payment  thereof  to  be  made  on  such  of 
the  said  days  as  shall  haj)pen  next  after  such  occupation  or  use 
shall  have  ceased:  And  in  case,  any  difference  of  opinion  shall 
arise  as  to  what  ought  to  be  considered  the  occuioation  or  use  of 
the  surface  of  any  land  for  the  purpose  aforesaid,  or  as  to  the 
day  on  which  such  occupation  or  use  shall  have  commenced,  or 
as  to  the  amount  of  rent  or  damage  payable  under  the  reser- 
vation aforesaid,  the  matter  in  difi'erence  shall  be  settled  by 
arbitration. 

[15.  The  Lessor  hereby  directs  the  Company  to  pay  to  the   [Direction  to 
said  C.  D.,  E.  F.,  and  G.  H.,  or  other  the  persons  who  shall  for  one-Tom-tiV"^ 
the  time  being  be  the  trustees  of  the  Settlement  made  by  the  tJu^teesS 

said  Indenture  of  the day  of  ~ — ,  for  the  purposes  of  the  Settlement.] 

Settled   Land  Acts,   1882  to  1890,   the  one-fourth  part  of  the 
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aforesaid  rents  and  royalties  which  under  section  eleven  of  the 
Act  of  188'2  ought  to  be  set  aside  as  capital  money  (/<).] 


Lessees' 
covenants. 


To  work  mines 
properly. 


To  leave  a 
barrier. 


To  make  trials 
of  faults  or 
dislocations. 


To  put  up 

weighing 

machines. 


Lessees'  Covenants. 

16.  The  Company  for  themselves  and  their  assigns  hereby 
covenant  with  the  Lessor  in  manner  following,  namely  : — 

(i.)  {To  jmy  rents  and  observe  provisions  as  in  clause  12  (i.)  of 
Precedent  I.,  2^'  ^6-1,  sup.) 

(ii.)  (Covenant  to  jmij  rates  and  taxes,  as  in  clause  12  (ii.)  of 
Precedent  I.,  p.  164,  sii.p.,  siihstitutiiifi  "  Company  "/b/-  "  Tenants.'') 

(iii.)  The  Company  shall  during  the  said  term  win  and  work 
the  mines  hereby  demised  regularly  and  properly  according  to 
the  best  and  most  approved  mode  of  working  similar  mines  in 

the  County  of  ,  time  lost  by  strikes,  general  lock  outs,  or 

accidents  excepted. 

(iv.)  The  Company  shall  leave  a  barrier  of  twenty  yards  in 
width  in  each  and  every  seam  of  coal  along  every  portion  of  the 

boundary  of  the  mines  hereby  demised,  and  shall  not  work 

the  same  or  diminish  its  width  (except  so  far  as  may  be  necessary 
in  the  exercise  of  the  privileges  of  outstroke  hereinbefore  granted) 
without  the  consent  in  writing  of  the  Lessor  or  his  agent. 

(v.)  If  in  working  the  minerals  hereby  demised  any  fault  or 
dislocation  shall  at  any  time  be  discovered,  the  Company  (if 
required  so  to  do  by  the  Lessor  by  notice  in  writing)  shall  at  their 
own  expense  make  and  cause  to  be  made  proper  and  reasonable 
trials  through  such  fault  or  dislocation  for  the  purpose  of 
ascertaining  whether  or  not  the  vein  or  seam  of  coal  interfered 
with  or  intercepted,  and  for  the  time  being  in  work,  is  workable 
beyond  such  fault  or  dislocation,  and  if  such  vein  or  seam  shall 
be  found  workable,  shall  and  will  at  their  own  expense  continue 
the  working  thereof. 

(vi.)  The  Company  shall  erect  and  maintain  at  the  entrance  of 
each  adit,  pit,  shaft,   quarry  or  working,  or  at  some  convenient 


(A)  The  whole  rent  is  payable  to  the  tenant  for  life  as  the  reversioner,  but 
sometimes  the  lessees  require  a  clause  to  be  inserted  in  this  form,  though 
it  seems  unnecessarj'.  The  provisions  of  s.  11  will  be  sufficiently  complied 
with  if  the  tenant  for  life  pays  to  the  trustees  the  part  of  the  rent  which 
is  made  capital  money  by  the  Act.  In  many  cases  settlements  expressly 
authorise  the  whole  rent  to  be  paid  in  the  hrst  instance  to  the  tenant  for 
life,  though  part  is  to  be  set  aside  as  capital;  see  Be  FuUerton,  1906,  2  Ch. 
138  ;  To  L.  J.  Ch.  552. 
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place  or  places  upon  or  as  nearly  adjacent  to  the  demised 
premises  as  may  be  practicable,  good  and  sufficient  and  properly- 
constructed  weighing  machines,  at  which  the  whole  of  the 
minerals  that  may  be  worked,  raised  and  brought  to  bank  out 
of  the  mines  hereby  demised,  as  well  as  any  minerals  brought 
from  other  mines  by  virtue  of  the  power  for  that  purpose  herein- 
before granted,  shall  be  accurately  weighed  and  daily  accounts 
thereof  kejDt  in  books  suitable  for  the  j^urpose. 

(vii.)  The  Lessor  or  his  authorised  agent  may  (but  giving  the  To  allow 
Company  as  little  inconvenience  as  possible)  inspect  the  machines  same. 
and  weights  which  may  be  used  for  weighing  the  minerals  worked 
out  of  or  conveyed  from,  through,  over  or  across  the  mines  hereby 
demised,  and  adopt  such  methods  as  may  be  deemed  necessary 
for  testing  their  accuracy. 

(viii.)  The  weighing  machine  books  and  colliers'  and  quarry-  Books  and 

,  ,  tj.1  I'L'  c         •  1  11      accounts  to  be 

men  s   accounts    recording  the  quantities  oi  minerals  worked,  accessible. 
raised  or  carried  away  from  the  premises  shall  be  open  at  all 
times  during  working  hours  to  the  inspection  of  the  Lessor  or 
his  agent,  who  may  make  extracts  therefrom  or  take  copies  of 
the  same. 

(ix.)  The  Company  shall  deliver  to  the  Lessor  or  his  agent  To  deliver 
within  fourteen  days  from  each  of  the  quarter  days  hereinbefore  accounts  to 
fixed  for  payment  of  rent  or  royalties  a  perfect  abstract  from  the 
books  of  account  for  the  preceding  three  months,  and  shall 
verify  the  same,  if  required,  by  the  statutory  declaration  of  the 
clerk  or  book-keeper,  and  also  of  the  actual  manager  of  the 
Company  so  far  as  his  knowledge  extends. 

(x.)  The  Lessor,  if  he  desires  to  do  so,  may  employ  a  check  Lessor  may 
clerk   to   see  all  the  minerals  worked  from  the  mines  hereby  checkcierk. 
demised  or  from  other  mines  and  subject  to  outstroke  or  wayleave 
rent  brought  out,  and  to  keep  an  account  thereof,  and  to  check 
the  returns  and  accounts  of  the  Company. 

(xi.)  The  Company  shall  preserve  the  mines  hereby  demised  To  repair  and 
from  all  avoidable  damage  and  injury,  and  keep  all  the  levels,  in  repair, 
adits,  drifts,  shafts,  pits,  airways,  watercourses,  ponds,  erections, 
engine  houses,  sheds,  workshops  and  other  conveniences,  rail- 
roads and  other  roads  and  ways  in  good  order,  repair  and 
condition  (except  such  of  the  works  and  buildings  as  shall  from 
time  to  time  become  unnecessary  for  the  further  working  of  the 
said  mines),  and  shall  deliver  up  the  same  in  such  state  and 
condition  at  the  end  or  sooner  determination  of  the  said  term. 

p. VOL.    II.  13 
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(xii.)  The  Lessor  or  his  agent,  servants  and  workmen  duly 
authorised  may  from  time  to  time  enter  into  and  upon  and  inspect 
and  survey  the  mines  hereby  demised  and  the  works  connected 
therewith,  and  also  (so  far  as  the  Company  can  grant  this 
privilege)  any  adjoining  or  other  mines  of  the  Company  worked 
in  connexion  with  the  mines  hereby  demised,  and  for  those 
purposes  make  use  of  the  pits,  shafts,  levels,  roads,  horses,  work- 
men, ropes,  machinery  and  other  works  or  conveniences  of  the 
Company,  and  shall  for  the  purposes  of  such  inspection  and  surveys 
have,  free  of  cost  to  the  Lessor,  the  assistance  of  the  Company's 
resident  manager,  or  one  or  more  of  their  servants  or  workmen 
having  a  competent  knowledge  of  the  Company's  workings, 

(xiii.)  An  accurate  plan  drawn  to  a  scale  of  two  chains  to  an  inch 
of  all  the  workings  in  the  mines  hereby  demised,  and  also  in  any 
adjoining  mines  connected  therewith  by  instroke  or  outstroke, 
shall  be  prepared  and  kept  by  the  Company,  upon  which  the 
extent,  position  and  actual  condition  of  the  mines  and  premises 
shall  from  time  to  time,  and  at  least  once  in  every  six  months, 
be  set  forth  and  delineated,  and  the  Lessor  or  his  agent  may  at  all 
reasonable  times  inspect  and  make  copies  of  any  such  plan. 

(xiv.)  The  pits,  drifts,  adits,  machinery,  railways  and  other 
works  of  the  Company  shall  be  so  secured  that  no  injury  may 
result  therefrom  to  man  or  beast,  and  all  tramways,  railways, 
inclined  jjlanes  or  other  roads  shall  upon  the  requirement  of  the 
Lessor  be  properly  and  securely  fenced  out  from  the  properties 
and  enclosures  through  which  they  may  pass ;  and  when  any 
pits  or  shafts  shall  have  become  useless  or  unnecessary  the 
Company  shall  either  fill  up  the  same  with  earth  or  waste,  or 
surround  them  with  a  well-constructed  wall  of  masonry  at  least 
six  feet  in  height,  or  cover  them  with  a  good  and  sufficient  arch 
of  stone  or  brick. 

(xv.)  The  Company,  unless  authorised  in  writing  so  to  do  by 
the  Lessor,  shall  not  extend  their  workings  under  any  farm  or 
other  houses,  cottages  or  buildings  now  standing  and  being  on 
the  lands  under  which  the  mines  hereby  demised  are,  nor  within 
a  distance  of  ten  yards  on  each  side  thereof,  and  in  the  event  of 
any  damage  occurring  to  such  houses,  cottages  or  buildings  by 
the  breach  of  this  covenant,  reasonable  compensation  shall  be 
paid  in  respect  of  the  same,  and  the  Lessor  shall  be  kept  fully 
and  sufficiently  indemnified  from  and  against  all  actions  or 
claims  in  respect  thereof. 
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(xvi.)  The  Company  shall  not  at  any  time  during  the  said  term  Lessees  not  to 
grant  to  or  suffer  any  person  to  use  any  wayleaves,  drifts,  levels,  ^Ives'oi-"^ 
outstrokes,    waterways     or    other   communications   from,   into,  ^^l^tifo^'Xcon- 
through,    under    or  over  the   mines  herehy   demised,   and  the  sent  of  Lessor, 
works  belonging  thereto,  without  the  previous  consent  in  writing 
of  the  Lessor  or  his  agent,  nor  shall  the  Company  underlet  or 
assign  the  mines  hereby  demised  or  any  part  thereof,  without 
the  consent  in  writing  of  the  Lessor,  which   consent,    in    the 
event   of   all   the   covenants   and   provisions    herein    contained 
being  duly  observed  and  performed  up  to  the  period  when  the 
same  shall  be  required  to  be  given,  shall  not  be  withheld  without 
substantial  grounds  of  objection  :    And   in    the    event    of   any 
difference  as  to  the  operation  of  this  clause  it  shall  be  settled  by 
arbitration. 

Provided  always,  that  such  consent  shall  not  be  required  in 
the  case  of  an  underlease  or  assignment  for  the  purpose  of  the 
reconstruction  of  the  Company  or  of  the  issue  of  debentures  or 
debenture  stock. 

{Lesso7''s  covenants  and  general  provisions,  as  in  Precedent.  I. 
or  II,  of  this  Section  (i),  substituting  "Company  "/or  "Tenants.") 

In  witness,  &c.    [Add  Schedule.] 

No.  V. 
LEASE  of  a  Bkickfield. 

THIS  INDENTURE,  made  the day  of  — ,  19—,  Between  Parties. 

A.  B.,  of,  &c.  (hereinafter  called  the  Lessor,  which  expression, 
where  the  context  so  admits,  includes  his  heirs  and  assigns), 
of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Tenant, 
NYhich  expression,  where  the  context  so  admits,  includes  his 
executors,  administrators  and  assigns),  of  the  other  part, 

WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  In  consideration    of    the   rents    and   royalties   hereinafter  Demise, 
reserved  and  of  the  covenants  by  the  Tenant  hereinafter  con- 
tained, the  Lessor  hereby  demises  unto  the  Tenant 

(t)  See  that  the  proviso  for  re-entry  is  restricted  to  thirty  days  :  S.  L.  Act,    Proviso  for 
1882,  s.  7  (3).     In  a  lease  to  a  company  the  proviso  should  have  effect  if  an 
order  or  resolution  is  made  or  passed  for  winding  up  except  for  purposes  of 
reconstruction.    In  the  covenant  by  the  tenant  for  life  for  quiet  enioyuient    Q^V®* 

•  J.  tj    */  6111  ovmGiiu 

his  name  should  be  inserted,  and  not  the  word  "  lessor,"  to  avoid  any  question 
as  to  whether  the  covenant  would  render  him  liable  for  the  acts  of  the 
remainderman. 

13—2 
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Parcels.  All  THAT  piecG   of  land,  &c.  (see  Forms,  Sect.  II.,  Purchase 

Deeds,  Vol.  I.) 
Eight  to  Together  with  the  liberty  and  right  to  dig  and  get  oat  of  the 

dig  clay,  &c.,     QQ^[^  land,  clay,  brick-earth,  sand  and  other  materials  used  in 

and  to  maiiu-  "^ 

facture  bricks,  the  manufacture  of  bricks,  and  to  manufacture  the  same  into 
bricks,  draining  tiles  or  other  ware  in  and  upon  the  said  land, 
And  also  liberty  and  right  for  the  purposes  aforesaid  to  make 
and  place  in,  over  and  upon  the  said  lands,  sheds,  buildings, 
roads,  drains,  watercourses  and  other  works  and  conveniences. 
But  so  that  no  clay,  earth    or  other    materials    shall    be    dug 

and  no  works  carried  on  within  yards  of  the  boundary 

fences  on  the and sides  of  the  said  land, 

To  HOLD  unto  the  Tenant  for  the  term  of years  from  the 

day  of ,  19 — ,  for  the  term  of years,  yielding  and 

paying  the  rents  and  royalties  hereinafter  reserved  and  subject 
to  the  provisions  hereinafter  contained. 
Certain  rent.         2.  (i.)  The  Tenant  sliall  during  the  said  term  pay  [to  the  Lessor] 
in  respect  of  the  premises  hereby  demised   the   certain  yearly 

rent  of  £ ,  by  equal  half-yearly  payments  on  the day  of 

■ and  the day  of in  every  year,  the  first  payment 

to  be  made  on  the  day  of next. 

(ii.)  The  Tenant  may  in  respect  of  such  rent  in  each  year 
manufacture  on  the  said  land  so  many  bricks,  tiles  or  other 
articles  of  ware  as  according  to  the  rates  hereinafter  mentioned 

would  produce  for  that  year  royalties  amounting  to  £ . 

Royalty  for  3  (i.).  The  Tenant  shall  on  the day  of in  every  year 

ric.s,  c.  ^^^  j-^^  ^j^^  Lessor]  in  respect  of  all  bricks,  draining  tiles  and 
other  ware  manufactured  during  the  preceding  year  on  the  said 
land  over  and  above  the  number  or  quantity  which  the  Tenant 
is  hereinbefore  authorised  to  manufacture  in  respect  of  the  said 
certain  rent  the  following  royalties  (that  is  to  say),  a  royalty 
of  '2s.  sterling  for  every  1,000  bricks  or  draining  tiles,  and  a 
royalty  equivalent  in  amount  to  the  sum  of  Is.  4(7.  for  every  20s. 
in  value  thereof  at  the  kiln  of  any  article  or  ware  other  than 
bricks  or  draining, tiles  manufactured  as  aforesaid  (x) : 

(ii.)  Provided  always,  that  if  in  any  one  year  the  Tenant  shall 
manufacture  on  the  said  land  less  than  the  number  of  bricks, 
tiles  or  other  articles  which  he  is  hereinbefore  authorised  to 

Mineral  rights        (a;)  No  miueral  rights  duty  or  annual  increment  value  duty  is  payable  in 
duty,  &c.  respect  of  common  clay,  common  brick  clay,  common  brick  earth,   sand, 

chalk,  limestone  or  gravel:  Fin.  (1909-10)  Act,  1910,  ss.  20  (5) ;  22  (8). 
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manufacture  in  respect  of  the  said  certain  rent,  then  and  in 
every  such  case  he  may  in  any  subsequent  year  or  years  of 
the  said  term  manufacture  so  many  bricks,  tiles  or  other  articles 
as  will  make  up  the  deficiency  without  paying  any  royalty 
for  the  same  beyond  the  certain  rent.  But  the  certain  rent 
shall  be  always  paid  whatever  may  be  the  number  of  bricks, 
tiles  or  other  articles  manufactured. 

4.  The  Tenant,  for  himself  and  his  assigns,  hereb}'  covenants  Covenants 

Dv  Lgssgg. 

with  the  Lessor  in  manner  following  (that  is  to  say) : — 

(i.)  To  pay  the  said  rent  and  royalties  at  the  times  and  in  To  pay  rent. 
manner   aforesaid,   and   also   to   observe   and   perform    all    the 
provisions  herein  contained  which  are  or  ought  on  the  part  of 
the  Tenant  to  be  observed  and  performed. 

(ii.)  (Covenant  to  pay  rates  and  taxes  as  in  clause  12  of  Pre- 
cedent I.  of  this  Section,  p.  164.) 

(iii.)  The  Tenant  shall  not  use  the  land  hereby  demised  for  any  Not  to  use 
other  purpose  than  as  a  brickfield,  and  shall    manufacture  all  o'ther  purpose 
the  clay  and  other  materials  gotten  therefrom  into  bricks,  tiles  or  field. '^   "'^ 
other  ware  on  the  t^aid  land  and  not  elsewhere.     [All  the  bricks 
and  draining  tiles  shall  be  of  the  common  and  ordinary  size.] 

(iv.)  For  the  purpose  of  ascertaining  the  amount  of  royalties  To  keep  proper 
payable  for  the  time  being  as  aforesaid,  the  Tenant  shall  keep 
proper  and  correct  books  of  account  showing  the  number  of 
bricks,  tiles  and  other  articles  manufactured  on  the  said  land, 
and  shall  from  time  to  time  deliver  to  the  Lessor  or  his  agent 
a  correct  abstract  of  the  said  books  of  account  for  the  then 
preceding  year,  and  shall  verify  the  same  by  the  statutory 
declaration  of  himself  or  his  foreman  if  required,  and  shall 
permit  the  Lessor  and  his  agent  at  all  reasonable  times  to  inspect 
the  said  books  of  account  and  to  take  extracts  therefrom. 

(v.)  The  Tenant  shall  at  all  times  during  the  said  term  keep  all  To  keep  buiid- 

...  .  ,  ,  .  ±         T  ings,  &c.,  m 

sheds,   buildnigs,  kilns  and  other    erections    now    standing    or  repair. 
which  shall  liereafter  be  erected  upon   the  said  land  under  the 
authority  of  these  presents  in  good  and  substantial  repair  and 
condition,   and    the  same  in  such  good  and  substantial  repair 
deliver  up  to  the  Lessor  at  the  end  of  the  said  term. 

(vi.)  The  Tenant  shall  at  all  times  carry  on  the  works  hereby  To  carry  on 
authorised    in    a   proper   and  workmanlike   manner,    and   keep  periy^ 
indemnified  the  Lessor  from  and  against  all  proceedings,  costs, 
claims   and   demands   by   reason    of    any   injury   to   adjoining 
property  or   of  any  nuisance   or   annoyance   arising   from   the 
carrying  on  of  the  said  works. 
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Lessor  may 
enter  and 
inspect  works. 


Lessee  to  pre- 
serve trees, 
and  to  permit 
Lessor  to  j)lant 
near  hedge- 
rows. 

To  restore 
land  to  original 
condition. 


Not  to  remove 
any  plant  in 
last  year. 


Power  for 
Lessor  to  pur- 
chase plant. 


Not  to  assign 

without 

licence. 


Lessor  cove- 
nants for  quiet 
enjoyment. 


(vii.)  The  Lessor  or  his  agent  may  at  all  reasonable  times 
during  the  said  term  enter  into  and  upon  the  land  hereby  demised 
for  the  purpose  of  inspecting  the  works  therein. 

(viii.)  The  Tenant  shall  not  cut  down,  destroy  or  injure  any 
trees  standing  on  the  said  land,  and  shall  permit  the  Lessor 
to  plant  trees  on  the  said  land  within yards  of  the  hedge- 
rows on  the and sides  thereof. 

(ix.)  Whenevee  any  land  shall  cease  to  be  used  for  the  purposes 
of  this  demise,  the  Tenant  shall  restore  the  surface  thereof  to  its 
original  state  and  condition  as  far  as  is  practicable,  unless  the 
Lessor  shall  require  the  Tenant  to  leave  the  same  in  its  actual  state. 

(x.)  The  Tenant  shall  not  during  the  last  year  of  the  said 
term  remove  or  destroy  any  machinery  or  plant  standing  and 
being  on  the  said  land,  and  used  for  the  purposes  of  the  works 
hereby  authorised,  without  the  consent  of  the  Lessor,  but  shall 
keep  the  same  on  the  said  land  or  in  or  about  the  said  works 
in  order  to  enable  the  Lessor  to  exercise  the  option  of  purchasing 
the  same  hereinafter  conferred  on  him. 

(xi.)  If  at  the  expiration  or  other  sooner  determination  of 
the  term  hereby  granted  the  Lessor  shall  be  desirous  of  pur- 
chasing all  or  any  of  the  machinery  and  plant  in  and  upon  the 
said  land  which  shall  have  been  provided  by  the  Tenant  for 
the  purposes  of  the  works  hereby  authorised,  and  shall  give 
notice  of  such  desire  in  writing,  to  the  Tenant  at  his  office  on 
the  said  works,  within  at  least  one  calendar  month  after  the 
determination  of  the  said  term,  then  and  in  such  case  the 
said  machinery  and  plant,  or  such  part  thereof  as  the  Lessor 
shall  elect  to  purchase  as  aforesaid,  shall  be  left  by  the  Tenant 
and  shall  be  taken  by  the  Lessor  at  a  price  to  be  determined 
by  arbitration  in  case  of  difference. 

(xii.)  The  Tenant  shall  not  assign  or  underlet  the  land  hereby 
demised,  or  any  part  thereof,  without  the  consent  in  writing  of 
the  Lessor  [but  such  consent  shall  not  be  unreasonably  witheld]. 

5.  The  Lessor  hereby  covenants  with  the  Tenant  that  the 
Tenant  paying  the  rent  and  royalties  hereby  reserved  and 
observing  and  performing  the  covenants  and  conditions  herein 
contained,  and  on  the  part  of  the  Tenant  to  be  observed  and 
performed,  shall  peaceably  and  quietly  hold  and  enjoy  the 
premises  hereby  demised  during  the  term  hereby  granted  with- 
out any  lawful  interruption  from  or  by  the  Lessor  or  any  person 
rightfully  claiming  from  or  under  him. 
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6.  The  Lessor  for  himself  and  his  assigns  hereby  also  cove-  Lessee  may 

nants  with  the  Tenant  that  the  Tenant  may  at  any  time  within  not  pm-c^hased 

six  calendar  months  after  the  expiration  or  sooner  determination  ^Ithhrs'ix 

of  the  said  term  remove  and  carry  away  and  convert  to  his  own  months  from 

"^  "^  .  end  of  term. 

use  all  the  machinery  and  plant  which  shall  have  been  provided 
by  him  for  the  purposes  of  the  works  hereby  authorised,  and 
which  the  Lessor  shall  not  have  purchased  under  the  power 
hereinbefore  contained. 

7  TO  9.  {Poicers  of  distress  and  re-entry,  and  arbitration  clause, 
as  in  Precedent  I.  of  this  Section,  chiuses  14,  15,  p.  169,  and  19, 
p.  171,  saying  "  Tenant"  for  "  Tenants.") 

10.  The  provisions  of  section  sixty-seven  of  the  Conveyancing  Notices. 
and  Law  of  Property  Act,  1881,  shall  apply  to  all  notices  to  be 
served  hereunder. 

In  witness,  &c.    [Add  Schedule  of  parcels.~\ 

No.  VL 

LEASE  of  Stone  Quarries  and  Chalk  and  Sand  Pits 
—  Covenant  by  Lessee  to  make  a  Eoad,  and  other 
Covenants  {k). 

THIS    INDENTUKE,    &c.   {parties   and   definitions,    as   in   last  Parties. 

Precede7it), 

WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.     In  consideration    of   the   rents  and  royalties  hereinafter  Demise, 
reserved  and  of  the  covenants  by  the  Tenant  hereinafter  con- 
tained, the  Lessor  hereby  demises  unto  the  Tenant 

All  those  stone  quarries  and  chalk  pits  in  and  under  the  Parcels. 

pieces  of  land  called and ,  situated  in  the  Parish  of , 

in  the  County  of :  And  also  all  that  sand  pit  situated  and 

being  at  the  north-west  corner  of  the  piece  of  land  called , 

and  situated  in  the  parish  aforesaid,  and  w4nch  said  quarries, 
chalk  pits  and  sand  pit  are  now  in  the  occupation  of  the  Tenant, 
and  the  said  lands  and  certain  other  lands  of  the  Lessor  adjoin- 
ing thereto  are  delineated  on  the  plan  drawn  on  these  presents, 
and  thereon  coloured  pink,  Together  with  the  rights  and  privileges 
hereinafter  mentioned, 

To  HOLD  (except  and  reserved  as  hereinafter  mentioned)  unto 
the  Tenant  for  the  term  of years  from  the day  of , 

(A;)  As  to  quarries  over  twenty  feet  deep,  see  the  Quarries  Act,  1894 ; 
Oordon  v.  Anderson,  1910,  S.  C.  (J.)  26. 
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arbitration. 


Proceedings  if 
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Liberty  to 
stack  chalk, 
&c. 


To  convey 
chalk,  &c., 
over  road. 


To  lay  down 
railways,  &c. 


To  erect 
cottages  for 


yielding  and  paying  therefor  the  rents  and  royalties  hereinafter 
reserved  and  subject  to  the  provisions  hereinafter  contained. 

2.  (i.)  The  Tenant  shall  and  may  at  all  times  during  the  said  term 
work  and  get  from  or  out  of  the  lands  coloured  pink  on  the  said 
plan  by  means  of  the  aforesaid  quarries  and  pits  so  much  chalk, 
firestone,  hearthstone,  burrstone  and  sand  as  he  shall  think  fit : 

(ii.)  Peovided  always,  that  the  precise  places  from  or  out  of 
which  the  said  chalk,  sand  and  stone  shall  be  gotten  shall  from 
time  to  time  be  set  out  for  that  purpose  by  the  Lessor  or  his  agent^ 
with  liberty,  however,  for  the  Tenant  to  object  to  any  place  so  set 
out  as  not  being  suitable  and  convenient  for  the  purposes  afore- 
said, and  in  such  case  the  question  whether  the  place  objected  to 
is  suitable  and  convenient  or  not  shall  be  settled  by  arbitration : 

(iii.)  If  the  decision  shall  be  against  the  Lessor,  he  or  his  agent 
shall  thereupon  set  out  some  other  place  for  the  purpose 
aforesaid  and  the  Tenant  shall  have  the  like  right  of  objecting 
thereto  and  of  having  the  question  settled  by  arbitration,  and 
so  on  from  time  to  time  until  the  Lessor  or  his  agent  shall  set 
out  some  place  for  the  purpose  aforesaid,  to  which  the  Tenant 
shall  not  object,  or  which,  upon  a  reference  to  arbitration,  shall 
be  determined  to  be  suitable  and  convenient  for  the  purpose 
aforesaid. 

3.  The  Tenant  may  from  time  to  time  during  the  said  term: — 

(1)  Lay,  place  and  stack  in  or  upon  any  convenient  part  of 
the  said  lands  all  or  any  of  the  chalk,  lime,  stone,  sand  and 
other  produce  to  be  gotten  under  the  authority  of  these  presents, 
and  all  earth  and  rubbish  which  shall  be  gotten,  thrown  up  or 
collected  in  carrying  on  the  works  hereby  authorised  : 

(2)  Carey  and  convey  all  such  chalk,  lime,  stone,  sand  and  other 
produce,  earth  and  rubbish  as  aforesaid,  and  all  materials  used 
in  or  about  the  said  works  over  or  along  the  said  lands  between 
the  said  quarries  and  pits  and  the  public  highway,  by  means  of 
the  road  hereinafter  covenanted  to  be  made  by  the  Tenant : 

(3)  Make,  lay  down  and  place  on  the  said  lands  such  railways 
and  tramways  with  proper  sidings  and  other  conveniences  as 
shall  be  necessary  or  convenient  for  carrying  and  conveying  any 
such  chalk,  lime,  stone,  sand  and  other  produce,  earth,  rubbish 
and    materials  as  aforesaid  between  the  said  quarries  and  pits 

and  the Eailway,  and  may  use  the  same  railways,  tramways 

and  sidings  for  the  purposes  aforesaid  : 

(4)  Eeect  and  set  up  on  any  convenient  part  of  the  said  lands 
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■ cottages  for  the  residence  of   his  foreman   and  workmen 

employed  in  or  about  the  said  works,  and  so  many  sheds  and 
buildings  as  he  may  deem  necessary  or  convenient  for  carrying 
on  the  works  hereby  authorised,  and  may  use  the  sheds  and 
buildings  now  standing  on  the  said  lands  for  the  like  purpose  : 

(5)  Erect  and  set  up  on  such  part  or  parts  of  the  said  lands 
as  the  Lessor  or  his  agent  shall  set  out  for  the  purpose  (but 
not  elsewhere)  so  many  lime-kilns  as  the  Tenant  may  think 
necessary  or  expedient  for  the  purpose  of  converting  the  said 
chalk  into  lime  : 

(6)  Do  all  such  acts  and  things,  and  use  all  such  other  devices 
and  means  for  carrying  on  the  works  hereby  authorised,  as  shall 
or  may  be  found  necessary  or  convenient  according  to  the  most 
approved  practice  in  the  district. 

4.  The  following  liberties  are  hereby  reserved  to  the  Lessor 
(namely) : — 

(1)  Liberty  for  the  Lessor  and  all  persons  authorised  by  him 
to  use  the  road  hereinafter  covenanted  to  be  made  by  the  Tenant 
either  with  or  without  horses  and  other  animals,  carts,  motors 
and  carriages : 

(2)  Liberty  for  the  Lessor  and  all  persons  authorised  by  him 
to  dig  and  get  chalk,  stone  and  sand  from  or  out  of  any  part  of 
the  lands  coloured  pink  on  the  said  plan  for  the  use  of  the  estate 
of  the  Lessor,  but  not  for  sale :  But  this  liberty  shall  not  enable 
the  Lessor  or  any  other  person  to  dig  or  get  chalk,  stone  or  sand 
from  the  quarries  or  pits  of  the  Tenant  without  his  consent. 

5.  The  following  rents  and  royalties  are  hereby  reserved  in 
respect  of  the  premises  hereby  demised,  and  shall  be  paid  by  the 
Tenant  [to  the  Lessor]  (namely)  : — 

(i.)  The  yearly  rent  of  £200,  to  be  paid  during  the  whole  of 
the  term  hereby  granted  by  equal  half-yearly  payments  on  the 

day  of and  the  day  of in  every  year,  the 

first  of  such  payments  to  be  deemed  to  [have]  become  payable 
on  the day  of ,  19 —  : 

(ii.)  The  royalty  of  6(/.  for  every  ton  of  stone  over  and  above 
10,000  tons  which  shall  or  may  be  gotten  from  or  out  of  the  said 
lands  under  the  authority  of  this  Lease  in  any  year  of  the  said 

term  after  the day  of ,  such  royalty  to  be  paid  on  the 

day  of in  every  year,  in  respect  of  the  stone  gotten  as 

aforesaid  during  the  then  preceding  year,  and  to  be  in  addition  to 
the  said  yearly  rent  of  JtiOO  : 


residence  of 
foreman  and 
workmen,  and 
to  erect  sheds, 
&c. 


To  set  up  lime- 
kilns in  places 
to  be  appointed 
by  Lessor. 


To  do  other 
things,  itc,  for 
carrj'ing  on 
works. 


Reservations 
to  Lessor  of 
liberty  to  use 
road,  and  to 
get  chalk,  etc., 
out  of  lands 
for  use  of  his 
estate,  but  not 
from  Lessee's 
pits. 


Certain  rent. 


Royalty  for 
stone. 
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Rent  for  every 
lime-kiln 
exceeding  five. 


Lessee  cove- 
nants. 


To  make  a 
road. 


To  keexj 
account  of  all 
stone  gotten. 


(iii.)  The  yearly  rent  of  <£20  to  be  paid  in  respect  of  each  and 
every  Hme-kihi  exceeding  five,  which  the  Tenant  shall  erect  or 
set  up  on  the  said  lands  for  the  purpose  of  converting  the  said 
chalk  into  lime,  to  be  paid  half-yearly,  the  first  payment  thereof 
to  be  made  on  the  first  of  the  half-yearly  days  which  shall  happen 
next  after  the  Tenant  shall  have  commenced  erecting  and  building 
each  and  every  such  additional  lime-kiln,  and  to  be  paid  during 
the  remainder  of  the  said  term. 

6.  The  Tenant  for  him.self  and  his  assigns  hereby  covenants 
with  the  Lessor  in  manner  following,  namely  : — 

(i.)  {To  2)ay  rent  and  royalties,  as  in  clause  12  (i.)  of  Precedent  I. 
of  this  Section,  p.  164.) 

(ii.)  (To  iKiy  rates,  taxes,  d:c.,  as  in  clause  12  (ii.)  of  same 
Precedent,  p.  164.) 

(iii.)  The  Tenant  shall  forthwith  commence  and  with  all  con- 
venient speed  prosecute  and  complete  at  his  own  cost  in  a  good 
and  workmanlike  manner,  and  to  the  satisfaction  of  the  Lessor  or 
his  agent,  a  hard  and  substantial  road  not  less  than  fifteen  yards 

wide  from  the  said  quarries  and  pits  to Heath,  the  site  and 

direction  of  the  said  road  to  be  determined  by  the  Lessor  or  his 
agent  [on  the  site  hatched  brown  on  the  plan  hereto]  and  shall 
at  all  times  during  the  said  term,  at  his  own  cost,  keep  the  said 
road  in  good  and  substantial  repair  and  condition,  and  the  same 
in  such  good  repair  and  condition  deliver  up  to  the  Lessor  at  the 
end  of  the  said  term,  and  shall  at  all  times  during  the  said  term 
permit  the  Lessor  and  all  persons  authorised  by  him  to  use  the 
said  road,  either  with  or  without  horses  and  other  animals,  carts, 
carriages,  motors  and  other  vehicles. 

(iv.)  For  the  purpose  of  ascertaining  the  amount  of  royalty 
for  stone  payable  under  the  above  reservation  the  Tenant   shall 

after  the  day  of  keep  proper  and  correct  books  of 

account,  showing  the  amount  of  stone  gotten  from  time  to  time 
under  the  authority  of  these  presents,  and  shall  previously  to 

the day  of in  the  year  19 — ,  and  in  every  subsequent 

year  of  the  said  term,  deliver  to  the  Lessor  or  his  agent  a  correct 
abstract  of  the  said  books  of  account  for  the  then  preceding  year 
and  shall,  if  required,  verify  the  same  by  the  statutory  declaration 
of  himself  or  his  foreman :  And  shall  permit  the  Lessor  and  his 
agent  at  all  reasonable  times  to  inspect  the  said  books  of  account 
and  to  take  extracts  therefrom. 

(v.)  The    Tenant     shall    at    all    times   during  the  said  term 
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keep  all  cottages,  sheds,  buildings,  lime-kilns  and  other  erections  To  keep 
now  standing,  or  which  shall  hereafter  be  erected  or  set  up  in  or  in  repair, 
upon  the  said  lands  under  the  authority  of  these  presents,  in 
good  and  substantial  repair  and  condition  and  the  same  in  such 
good  and  substantial  repair  deliver  up  to  the  Lessor  at  the  end  of 
the  said  term. 

(vi.)  The  Tenant  shall  at  all  times  during  the  said  term  well  To  fence  and 

.  .  .,  guard  the 

and  effectually  fence  and  guard  the  quarries,  pits,  railways,  quarries, 
tramways  and  other  ways  now  existing,  or  which  shall  at  any  *°-  ^  ^■ 
time  during  the  said  term  be  made  under  the  authority  of  these 
presents,  and  shall  do  as  little  damage  or  injury  as  possible  to 
the  surface  of  the  said  lands  in  the  exercise  of  the  liberties 
hereby  granted :  And  shall  pay  full  compensation  to  the  lessees 
or  occupiers  of  the  said  lands  for  any  damage  or  loss  which  may 
be  sustained  by  them  by  reason  of  any  horses,  cattle,  sheep  or 
other  animals  falling  into  or  getting  on  the  said  quarries,  pits, 
railways,  tramways  or  other  ways,  or  otherwise  by  the  neglect 
or  default  of  the  Tenant  or  his  agent,  servants  or  workmen,  the 
amount  of  such  compensation  to  be  settled  by  arbitration  in  case 
of  difference. 

(vii.)  The  Tenant  shall,  unless  prevented  by  strikes,  lock-outs  To  carry 

.  -,  n       •  1        •  J  T  •  1     J  0*1  works 

or  other  unavoidable  causes,  at  all  times  during  the  said  term  properly. 
carry  on  the  works  hereby  authorised  in  a  proper  and  workman- 
like manner,  and  after  the  best  and  most  approved  method  of 
carrying  on  similar  works  in  the  neighbourhood. 

(viii.)  The  Lessor  or  his  agent  may  at  all  reasonable  times  Lessor  may 
during  the  said  term  enter  into  and  upon  the  quarries  and  pits  of  inspect  works. 
the  Tenant  and  inspect  the  state  and  condition  of  the  same  and  of 
the  works  therein,  and  if  any  of  the  said  works  shall  be  found  to 
be  carried  on  in  an  improper  and  unworkmanlike  manner  may 
give  notice  in  writing  to  the  Tenant  or  his  agent  to  rectify 
such  improper  working  within  ten  days  after  such  notice  shall 
have  been  so  given,  within  which  time  the  Tenant  shall  so  far  as 
practicable  rectify  the  same. 

(ix.)  (Tenant  not  to  remove  plant,  as  in  4  (x.)  last  Precedent.) 
(x.)  (Power  to  inirchase  plant,  as  in  4  (xi.)  last  Precedent.) 
(xi.)  (Not  to  assign  without  licence,  as  in  4  (xii.)  last  Precedent.) 
7.  (Covenant  for  quiet  enjoyment,  as  in  5,  last  Precedent.) 
8  TO  12  (As  in  6  to  10  last  Precedent.) 
In  witness,  &c. 

{I)  See  the  Quarry  (Fencing)  Act,  1887. 
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LEASES    (precedents). 

Section  VI. 

MISCELLANEOUS  LEASES. 

No.  L 
LEASE  of  a  Cement  Factoey. 

THIS  INDENTURE,  made  the day  of  ,  Between  A.  B., 

of,  &c.  (hereinafter  called  the  Lessor,  which  expression,  where 
the  context  so  admits,  hicludes  his  heirs'  and  assigns  {m) ),  of  the 
one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Tenant,  which 
expression,  where  the  context  so  admits,  includes  his  executors, 
administrators  and  assigns),  of  the  other  part, 
WITNESSETH  and  it  is  hereby  declared  as  follows:— 

1.  In  consideration  of  the  rents  and  royalties  hereinafter 
reserved,  and  of  the  covenants  by  the  Tenant  hereinafter  contained, 
the  Lessor  hereby  demises  unto  the  Tenant, 

First,  All  that  tenement  chiefly  used  as  an  engine  house, 

situated  in  and  fronting Street,  in  the  City  of ,  which 

premises  are  more  particularly  delineated  on  the  plan  drawii  on 
these  presents,  and  thereon  coloured  blue. 

Together  with  the  use  and  enjoyment  of  all  the  machinery, 
fixtures,  implements,  utensils  and  things  which  are  now  in  or 
upon  the  premises  ; 

And  secondly.  All  and  singular  the  manufactories,  buildings, 
boiler  houses,  kilns,  erections,  offices,  buildings  and  premises, 

situated  between Street  and Quay,  in  the  said  city, 

which  premises  secondly  hereinbefore  described  are  more  par- 
ticularly delineated  on  the  said  plan,  and  thereon  coloured  red, 

Together  with  the  use  and  enjoyment  of  all  the  machinery, 
fixtures,  implements,  utensils  and  things  which  now  are  in  or 
upon  the  premises  secondly  hereinbefore  described 

(Excepting  nevertheless,  and  reserving  unto  the  persons  in 
favour  of  or  to  whom  the  same  have  previously  to  the  date  of 
these  presents  been  excepted  and  reserved,  all  the  rooms  which 
form  the  upper  storey  of  the  several  buildings  hereby  demised, 
and  the  absolute  use  and  enjoyment  thereof,  whether  for  the 
purpose  of  business  or  otherwise  howsoever,  and  unto  the  same 
persons  and  their  servants,  workmen  or  any  other  persons  on 
their  behalf,  and  (as  to  the  piece  of  land  coloured  brown  on  the 

{m)  If  the  lease  is  granted  under  a  power  by  a  tenant  lor  life,  &c.,  see 
Forms  in  Part  I. 
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said  plan,  either  on  foot,  or  by  means  of  carts,  motors  or  other 
vehicles,  horses  or  other  animals)  full  and  free  right  and  liberty 
of  ingress,  egress,  regress,  passage  and  way  at  all  times  over  the 
said  piece  of  land  coloured  brown  on  the  said  plan  from   the 

point  at  which  the  said  piece  of  land  adjoins  the  Quay, 

and  by  all  the  other  internal  and  external  passages  and  ways  by 
which  the  said  rooms  respectively  are  or  can  be  now  approached 
from  the  said  street  from  the  point  aforesaid), 

To  HOLD  (except  and  reserved  as  aforesaid)  unto  the  Tenant  for  Habendum, 
the  term  of years  from  the day  of ,  19 — , 

Yielding  and  paying  during  the  said  term  the  clear  yearly  Eedendum  of 
rent  of  £200 :  And  also  yielding  and  paying  during  the  said  royalties, 

term,  in  addition  to  the  said  rent,  a  royalty  of per  bushel 

in  respect  of  all  cements  which  shall  be  made  or  manufactured 
and  sold  by  the  Tenant,  or  any  person  on  his  behalf,  either  on 
the  j)remises  hereby  demised,  or  in  any  other  place  or  places 
whatsoever,  such  rent  and  royalties  to  be  paid  by  equal  quarterly 

payments  on  the day  of ,  the day  of  ,  the 

day  of ,  and  the day  of  ,  in  every  year  the 

first  quarterly  payment  of  the  said  rent  and  royalties  to  be  made 
on  the day  of next. 

2.  The  Tenant,  for  himself  and  his  assigns,  hereby  covenants   Covenants  by 

LgssgGi 

with  the  Lessor  in  manner  following,  namely : — 

(i.)  To  pay  the  rents  and  royalties  hereby  reserved  at  the  time  to  pay 
and  in  manner  aforesaid,  and  to  observe  and  perform  the  pro-  ^'^^^^'  ^'^' 
visions  herein  contained. 

(ii.)  {To pay  rates,  cC-c,  as  in  12  (ii.)  of  Precedent  I.  of  last  Section,   to  pay 

p.  164.)  rates  and 

^  '  taxes. 

(iii.)  The  Tenant  will  at  all  times  during  the  said  term  carry  on  to  carry  ou 

within  the  said  city  of the  business   of  making  or  manu-  ^i^khig^^and 

facturing  cements,  and  selling  the  same  there  and  elsewhere  to  selling  cements 

"  .  ^  during  the 

the  best  possible  advantage  :  term. 

(iv.)  The  Tenant  will  keep  proper  books  of  account  on  the  '^f  ^^^^0^^°°^^ 
premises  hereby  demised,  or  on  some  part  thereof,  and  make 
such  entries  therein  as  will  clearly  show  the  quantity  of  cement 
which  shall  from  time  to  time  be  manufactured  and  sold  by  the 
Tenant  or  any  person  on  his  behalf,  and  also  the  amount  of 
royalties  which  shall  from  time  to  time  become  payable  in 
respect  thereof,  and  also  all  other  matters  which  ought  to  be 
entered  in  such  books  in  relation  to  the  said  business  : 

(v.)  The  Tenant  will  on  the  first  day  of  every  calendar  month  To  supply 

accounts. 
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during  the  said  term,  at  his  own  expense,  supply  the  Lessor  with 
a  proper  and  faithful  account  in  writing  of  all  the  cements  which 
shall  have  been  manufactured  and  sold  as  aforesaid  during  the 
then  preceding  month,  together  with  all  vouchers  and  such  other 
evidence  as  may  be  required  in  order  clearly  to  show  the  accuracy 
of  such  account,  and  shall,  if  and  when  required  so  to  do  by  the 
Lessor,  further  verify  every  such  account  by  the  statutory 
declaration  of  the  Tenant  or  his  manager : 

(vi.)  The  Tenant  will  in  all  respects  comply  with  the  pro- 
visions of  the  Factory  Acts,  1901  and  1907. 

(vii.)  The  Tenant  will  insure,  and  at  all  times  during  the 
said  term  keep  insured,  all  the  buildings  and  the  cements  and 
other  stock-in-trade,  fittings  and  machinery  which  shall  for  the 
time  being  be  upon  the  said  premises  hereby  demised,  or  any  other 
such  premises  as  aforesaid,  or  which  otherwise  may  be  engaged 
or  employed  in  the  said  business,  in  some  insurance  office  or 
offices  approved  of  by  the  Lessor,  and  will  when  required  produce 
the  receipts  for  premiums  and  policies.  And  in  the  event  of  any 
such  buildings,  cements  or  stock-in-trade,  fittings  or  machinery 
being  destroyed  by  fire,  will  lay  out  the  money  which  shall  arise 
by  reason  of  the  insurance  thereof  in  rebuilding  or  in  replacing 
all  such  cements,  stock-in-trade,  fittings  and  machinery  as  may 
be  so  destroyed. 

(viii.)  The  Tenant  will  at  all  times  during  the  said  term  keep  in 
good  and  substantial  repair  and  condition  all  and  singular  the 
buildings  and  machinery,  utensils,  implements  and  things  hereby 
demised,  and  all  other  the  erections  and  buildings  which  shall 
at  any  time  during  this  demise  be  erected  or  set  up  upon  the 
premises ;  and  the  same  in  such  good  and  substantial  repair  will, 
at  the  expiration  or  sooner  determination  of  the  said  term, 
peaceably  and  quietly  surrender  up  to  the  Lessor  (reasonable 
wear  and  tear  thereof  in  the  meantime  only  excepted). 

(ix.)  The  Tenant  will  permit  the  Lessor  or  his  agent,  with  or 
without  workmen  and  others,  at  any  time  or  times  during  the 
said  term  to  enter  into  and  upon  the  premises,  or  any  part 
thereof,  to  view  and  examine  the  state  and  condition  thereof, 
and  will  repair  and  make  good  all  defects  or  wants  of  reparation 
which  shall  be  found  upon  such  view,  within  the  space  of  one 
calendar  month  after  a  notice  in  writing  to  that  effect  shall  have 
been  given  to  the  Tenant,  or  left  for  him  on  the  premises. 

3.  Provided  always,  that  if  the  said  rent  and  royalties  hereby 
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reserved,  or  any  of  them,  or  any  part  thereof  respectively,  shall 
at  any  time  or  times  during  the  said  term  fail  to  be  paid  at  the 
times  and  in  the  manner  hereinbefore  provided  for  this  purpose, 
then  (in  addition  to  tire  powers  of  distress  and  entry  which  he  Power  of 
may  possess  independently  of  any  special  clause  to  this  effect)  '^'^'^^■^^*^- 
the  Lessor  may  into  or  upon  the  premises  hereby  demised,  or 
any  part  thereof,  or  any  other  premises  wherein  or  whereupon 
the  said  business  may  for  the  time  being  be  carried  on,  enter 
and  distrain  for  the  same  rent  and  royalties  so  in  arrear,  and 
the  distress  or  distresses  there  found  to  impound  and  detain, 
sell  and  dispose  of  in  such  manner  as  landlords  are  by  law  autho- 
rised to  do  in  respect  of  arrears  of  rent  reserved  upon  common 
demise,  to  the  intent  that  the  Lessor  may  by  such  distress  or 
distresses  be  from  time  to  time  satisfied  in  respect  of  all  such  rent 
and  royalties  as  may  be  so  unpaid  as  aforesaid,  and  all  costs  and 
expenses  occasioned  by  non-payment  or  default  in  payment  thereof. 

4.  {Covenant  for  quiet  enjoyment,  as  in  5,  Precedent  V.  of  last 
Section,  p.  198.) 

5.  (Power  of  re-entry,  as  in  15,  Precedent  I.  of  last  Section,  p.  169.) 

6.  (As  to  notices,  as  in  10,  Precedent  V.  of  last  Section,  p.  199.) 
In  witness,  &c. 

No.  II. 

LEASE  Jor  Lives  on  the  dropping  of  a  Life  pursuant  to  a 
Covenant  for  perpetual  Eenewal  contai)ied  in  a  Lease 
for  Lives  which  is  Surrendered. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  Parties. 
(hereinafter  called  the  Lessor,  which  expression,  where  the 
context  so  admits,  includes  his  heirs  and  assigns),  of  the  one 
part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Tenant,  which 
expression,  where  the  context  so  admits,  includes  his  executors, 
administrators  and  assigns),  of  the  other  part  (Recite  Lease  for 
lices  of  E.,  F.,  and  G.,  and  lives  and  life  of  survivors  and  survivor 
oj  thou,  and  the  covenant  for  rcneival  contained  in  the  Lease — 
death  of  E.)  : 

And  whereas  the  Tenant  has  requested  the  Lessor  to  grant  to  Application 
him  a  renewed  Lease  of  the  premises,  pursuant  to  the  covenant  Lease"*""" 
contained  in  the  recited  Indenture,  for  the  hves  of  F.,  G.,  and 

H.  in  consideration  of  a  fine  of  £ : 

NOW  THIS   INDENTURE    WITNESSETH   and  it  is  hereby 
declared  as  follows  : — 
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1.  For  giving  effect  to  the  aforesaid  covenant  and  in  consider- 
ation of  the  sum  of  £ paid  by  the  Tenant  to  the  Lessor  on  or 

before  the  execution  of  these  presents  {tltc  receipt,  cicc),  and  of  the 
surrender  of  the  recited  Lease  (which  surrender  is  hereby  made)  and 
of  the  rent  hereinafter  reserved  and  the  covenants  by  the  Tenant 
hereinafter  contained,  the  Lessor  hereby  demises  unto  the  Tenant 

All,  &c.  {see  Forms  in  Sect.  II.,  Purchase  Deeds,  Vol.  I.). 

To  HOLD  unto  the  Tenant  from  the  date  of  these  presents, 
during  the  lives  of  the  said  P.,  G.,  and  H.  and  the  lives  and  life 
of  the  survivors  and  survivor  of  them. 

Yielding  and  paying  therefor  during  the  said  term  the  yearly 

rent  of  £ by  equal  quarterly  payments  on  the day  of 

,  the day  of ,  the day  of ,  and  the 

day  of in  every  year,  the  first  of  such  quarterly  payments 

to  be  made  on  the day  of . 

2.  (i.),  &c.  (Covenants  hy  Tenant  to  pay  rent,  rates  and  taxes 
during  the  said  term — to  keep  in  repair — to  permit  Lessor  to  inspect 
— to  insure,  d-c.,folloiving  the  covenants  in  the  surrendered  lease.) 

3.  The  Lessor  hereby  covenants  with  the  Tenant  that  in  case, 
on  the  death  of  any  one  of  the  persons  for  whose  lives  this  Lease 
is  granted,  the  Tenant  shall  within  six  calendar  months  from 
the  dropping  of  such  life(»)  give  to  the  Lessor,  or  leave  at  his 
usual  or  last  known  place  of  abode,  a  notice  in  writing  (o) 
requesting  a  new  Lease  of  the  premises  for  the  lives  of  the  two 
survivors  of  such  persons  and  the  life  of  one  other  person  to  be 
nominated  by  the  person  or  persons  giving  or  leaving  such  notice, 

and  shall  within  the  said  period  pay  the  sum  of  £ to  the 

Lessor  by  way  of  fine  for  the  renewal  of  such  Lease,  then  and  in 
such  case  the  Lessor  shall  and  will  within  such  period  as  afore- 
said, at  the  request  and  cost  of  the  Tenant,  grant  unto  him,  on 
the  surrender  of  this  present  Lease,  a  new  Lease  of  the  premises 
for  the  lives  aforesaid,  according  to  such  notice,  upon  the  same 
or  the  like  terms,  and  under  and  subject  to  the  same  or  the  like 
covenants  and  provisions  as  are  declared  and  contained  in  this 
present  Lease,  including  this  covenant  for  renewal. 

\_Add  covenant  hy  Lessor  for  quiet  enjoyment,  piroviso  Jor  re-entry 
and  other  general  provisions  as  in  the  surrendered  lease.] 

In  witness,  &c. 

(^n)  This  option  for  renewal  does  not  affend  against  the  perpetuity  rule,  as 
it  must  take  effect  within  lives  in  being,  see  and  cf.  notes  to  Form  No.  28. 

(o)  The  notice  need  not  be  in  a  particular  form,  see  Nicholson  v.  Smith 
(1882),  22  Ch.  D.  640;  52  L.  J.  Ch.  19L 
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No.   III. 

LEASE  of  Sporting  Eights  (jj)  for  a  term  of  years  deter- 
minable on  the  death  of  the  Lessee. 

THIS    INDENTURE,    made    the    day    of    ,    19—,  Parties. 

Between  A.  B.,  of,  &c.  (hereinafter  called  the  Lessor,  which 
expression,  where  the  context  so  admits,  incUides  his  heirs  and 
assigns),  of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the 
Tenant,  which  expression,  where  the  context  so  admits,  includes 
his  [executors,  administrators  and]  {'pp)  assigns),  of  the  other  part, 

WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  In  consideration  of  the  rent  hereinafter  reserved  and  of  the  Demise  of 

covenants   by   the    Tenant     hereinafter    contained,   the   Lessor  sporting. 

hereby  demises  unto  the  Tenant 

All  that  the  exclusive  right  of  [hunting,]  coursing,  shooting, 

( jj)  A  grant  of  the  right  of  hunting,  shooting,  fishing,  and  sporting  over    Sporting 
premises  extends  to  all  things  which  are  ordinarily  considered  the  subject   ^^^ 
of  sport:  Jeffrijes  v.  Evans  (1865),  19  C.  B.  (N".  S.)  246;  34  L.  J.  0.  P.  261. 

A  grant  of  sporting  rights  should  be  under  seal :  Wood\.  Leadbitter  (1845),    Grant  should 
13  M.  &  W.  at  p.  842  ;   Bird  v.  Hujginson  (1837),  6  A.  &  E.  824 ;  6  L.  J.  Ex.    ^®  under  seal. 
282 ;  but  c/.  Raddiffe  v.  Hayes,  1907,  1  Ir.  R.  101.     If  the  tenant,  however, 
has  enjoyed  the  right,  he  cannot,  in  an  action  for  breach  of  covenant,  set 
up  as  a  defence  the  fact  that  the  lease  was  by  writing  only :  Adams  v. 
CluUerhuck  (1883),  10  Q.  B.  D.  403  ;  52  L.  J.  Q.  B.  607. 

The  reservation  of  a  right  of  sporting  in  a  conveyance  of  land  operates  as   Reservation 
a  regrant:   Wickham  v.  Hawker  (1840),  7  M.  &  W.  63  ;   10  L.  J.  Ex.  153.  'f^^X  *  '^' 

A  grant  of  sporting  rights  does  not  affect  the  lessor's  right  to  let  plots  for   jj^^,  ..^  ig^^gg  ^i 

building  purposes  :  Pattisson  v.  Oilfvrd  (1874),  L.  E.  18  Eq.  259  ;  43  L.  J.    sporting  rights 

Ch.  524 ;   but  this  would  not  prejudice  the  sporting  tenant's  right  to  claim   fessor^s  ^^ 

damages  against  the  landlord  for  interference  with  his  right :  ib.,  18  Eq.,    interests  in 

at  p.  263.     A  tenant  of  sporting  rights  may  do  anything  reasonable  on  the 

land  for  theii'  preservation,  even  though  his  acts  constitute  a  trespass  :  Cope 

V.  Bharpe,  1910,  1  K.  B.  168  ;  79  L.  J.  K.  B.  281. 

A  covenant  to  preserve  game  runs  with  the  land,   and  hy  virtue  of  32    Covenant  to 
TT  D  o  <     J.1-  •  i!  J.-L  •  ■,       rr  preservB  game 

LLen.  b,  c.   34,  the  assignees  of  the  reversion  can  sue  upon  it :  Hooper  v.    J-uns  with  the 

Clark  (1867),  L.  E.  2  Q.  B.  200 ;  36  L.  J.  Q.  B.  79.  land. 

The  rule  which  requires  a  six  months'  notice  to  quit  in  a  yearly  tenancy    Reasonable 
of  corporeal  hereditaments  does  not  apply  to  a  yearly  tenancy  of  sporting   Jjet'rmine 
rights,  a  "reasonable  notice  "being  only  necessary:  Lowe  y.  Adams,   1901,    sufficient. 
2  Ch.  598  ;  70  L.  J.  Ch.  783. 

As  to  the  effect  of  the  Ground  Game  Acts,  1880  and  1906,  see  Woodfall,    Ground  Game 
18th  ed.,  808  et  seip,  aud  generally  on  game,  800  et  seq.  1906! 

{pp)  The  words  "  executors,  administrators,  and  "  should  be  omitted  if 
the  tenancy  is  to  cease  on  the  tenant's  death. 

p. — VOL.   II.  14 
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respect  of 
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To  keep  a 
gamekeeper. 

Covenants  by 
lessees  of 
fishings. 

Salmon  rivers. 


fishing  (q),  and  sporting  in,  over  and  upon  All,  &c.,  which 
hereditaments  are  more  particularly  delineated  on  the  plan 
drawn  on  these  presents  and  thereon  coloured  green  : 

And  also  all  that  the  keeper's  lodge  situated  at aforesaid, 

now  in  the  occupation  of  

(Except  and  reserved  out  of  these  presents  unto  the  Lessor, 
his  heirs  and  assigns,  the  exclusive  right  of  shooting  and  sporting 
in,  over  and  upon  the  lands  coloured  red  on  the  said  plan,  and 
the  exclusive  right  of  fishing  in  the  River  A.,  between  the 
points  marked  C.  and  D.  on  the  said  plan), 

To  HOLD  unto  the  Tenant  for  the  term  of years  from  the 

day  of  19 — ,  if  the  Tenant  shall  so  long  live,  but 

subject  as  regards  ground  game  to  the  rights  of  the  tenants  of 
the  said  lands  or  any  of  them  under  the  Ground  Game  Act,  1880, 

Yielding  and  paying  therefor  the  yearly  rent  of  Jd by 

equal  quarterly  payments  on  the  25th  day  of  March,  the  24:th 
day  of  June,  the  29th  day  of  September,  and  the  25th  day  of 
December  in  every  year,  with  a  proportionate  part  of  the  said 
rent  up  to  the  day  of  the  death  of  tlie  Tenant  if  he  shall  die 
before  the  expiration  of  the  said  term,  the  first  payment  to  be 
made  on  the day  of next. 

2.  The  Tenant,  for  himself  and  his  assigns,  hereby  covenants 
with  the  Lessor  in  manner  following  (that  is  to  say)  : — 

(1)  That  the  Tenant  will  pay  the  said  rent  at  the  times  and 
in  manner  aforesaid,  and  will  also  pay  all  rates  and  taxes  pay- 
able in  respect  of  the  said  keeper's  lodge  : 

(2)  That  the  Tenant  will  during   the  said  term,  at  his  own 

((/)  In  the  case  of  trout  fishing  a  covenant  is  often  inserted  prescribing  the 
method  of  fishing,  e.g.,  by  diy  fly  only  : — 

In  the  case  of  salmon  rivers  (as  to  which  see  Oke's  Fishery  Laws,  3rd  ed.) 
the  following  covenants  should  be  inserted. 

(1)  That  the  Tenant  will  in  all  respects  observe  the  bye-laws  of 
the  Board  of  Conservators  of  the  said  Itiver : 

(2)  That  the  Tenant  will  keep  a  correct  record  of  the  number 
of  fish  caught,  and  furnish  a  copy  thereof  to  the  Lessor  at  the 
end  of  each  season  : 

(3)  That  the  Tenant  will  use  his  best  endeavours  to  protect  the 
Eiver  from  poaching  and  keep  and  pay  the  wages  of  a  keeper  or 
water  bailiff : 

(4)  (Also  if  desired,  hit  on  many  rivers  all  halts  are  allowed) 
That  the  Tenant  will  fish  with  fly  only. 
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cost,  keep  at  least  one  effective  gamekeei^er,  who  shall  have  the 
supervision  of  and  preserve  the  game  upon  the  said  heredita- 
ments, and  who  shall  live  in  the  said  keeper's  lodge : 

(B)  That  the  Tenant  will  at  all  times  during  the  said  term  To  preserve 
keep  up  the  head  of  game  on  the  said  hereditaments  [and  will  not  fndfoxes/^^^ 
kill  any  hen  pheasants  after  the  month  of  December  in  any  year] , 
and  will,  to  the  best  of  his  power,  preserve  the  eggs  and  young 
of  game  birds  from  being  destroyed  or  injured  (/•)  [and  will  pay 
to  a  labourers'  fund  the  sum  of  l-s-.  for  every  partridge's  nest  duly 
hatched  off"  on  the  said  hereditaments]  [and  will  also  preserve 
foxes  and  permit  hunting]  : 

(4)  That  the  Tenant  will  from  time  to  time  keep  the  Lessor  indeumity. 
indemnified  against  all  claims  for  compensation  in  respect  of 
damage  by  game  in  accordance  with  the  provisions  of  section  ten 

of  the  Agricultural  Holdings  Act,  1908  (s)  : 

(5)  That  the  Tenant   will  at  the  expiration  or  earlier  deter-  Head  of  game 
mination  of  the  term  hereby  granted  leave  a  sufficient  head  of  sei-^ed'^^ 
game  upon  the  premises  corresponding  with  the  head  of  game 

thereon  at  the  commencement  of  the  said  term : 

(6)  That  the  Tenant  will  exercise  the  said  rights  in  a  proper  Exercise  of 
and  sportsmanlike  manner:  rights. 

(7)  That  the  Tenant  will  not  at  any  time  assign  or  underlet,  or  Not  to  assign 
otherwise  part  with  the  rights  hereby  granted,  or  the  ri'^hts  and  or  underlet 

'-  _  "  t'      O  :>  O  Without 

privileges  hereby  demised,  or  any  of  them,  to  any  person  or  persons  licence  of 
whomsoever,  without  the  previous  consent  in  writing  of  the  Lessor. 

3.  The   Lessor   hereby   covenants  with   the  Tenant  that  he  covenant  by 
paying   the   yearly   rent   hereby   reserved,  and   observing   and  qufet°enj'oy- 
performing  the  covenants  herein  contained  on  iiis  part,  shall  and  "^•^"^• 
may  peaceably  and  quietly  have,  hold  and  enjoy  the  rights  and 
privileges  hereby  demised  without  any  lawful  interruption  from 
or  by  the  Lessor,  or  any  person  or  persons  claiming  through, 
under  or  in  trust  for  him  :  And  that  if  this  Lease  shall  determine  And  if  Lessee 
by  the  death  of  the  Tenant  out  of  the  shooting  season  and  during  eidoflerm, 

(r)  If  the  lease  is  only  for  a  short  period,  it  is  sometimes  desii-able  for  the 
landlord  to  limit  the  amount  of  game  to  be  shot  annually.  Sometimes  the 
tenant  is  made  to  keep  down  rabbits. 

(s)  See  sub-s.  4. 

{t)  As  extensive  cutting  of  timber  affects  pheasant  shooting,  the  following   Provision  for 
provision  may  be  added  if  required  : —  reduction  in 

T     it-      T  '  1111-  •  1  ^'®"''  '^  lessor 

If  the  Lessor  shall  during  the  said   term  cut  any  timber  or  affects  shoot- 
undergrowth   in    any  of   the    woods   hereby   demised    in    such  bycu!th,^ 

-I  ) timber 
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the  said  term,  the  Lessor,  his  heirs  or  assigns,  will  pay  or  allow 
to  the  executors  or  administrators  of  the  Tenant  all  ex^jenses 
incurred  hy  him  in  preserving  and  rearing  the  game  from  the 
end  of  the  preceding  season  up  to  the  day  of  his  death. 

4.  {Power  of  re-entry  for  iioii-paijment  of  rent  or  breach  of 
covenants,  as  in  Clause  3,  Precedent  I.,  Sect.  II.,  "Houses,"  p.  92, 
sup.) 

In  witness,  &c. 

No.  TV. 

LEASE  of  Land  for  the  inirposes  of  a  Golf  Course  and 
Eights  over  an  intersecting  Private  Road. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Lessor,  which  expression,  where  the  context  so 
admits,  includes  his  heirs  and  assigns),  of  the  one  part,  and  C.  D., 
of,  &c.,  and  E.  ¥.,  of,  &c.  (hereinafter  called  the  Tenants,  which 
expression,  where  the  context  so  admits,  includes  the  survivor 
of  them  and  the  executors  or  administrators  of  such  survivor 
or  other  the  person  or  persons  for  the  time  being  entitled  to 
the  term  hereby  granted),  of  the  other  part, 

WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  In  consideration  of  the  rent  hereinafter  reserved  and  of 
the  covenants  by  the  Tenants  hereinafter  contained,  the  Lessor 
hereby  demises  unto  the  Tenants 

All  those,   &c.,    Together  with  the  mansion  house,  known 

as  • ,  erected  on  part   thereof,  And  together  with  full  right 

for  the  Tenants  and  the  persons  authorised  by  them  to  drive 
balls  over  and  to  cross  and  to  recross  the  road  coloured  brown 
on  the  plan  hereto  for  all  such  purposes  as  may  be  required  in 
connexion  with  the  user  of  the  premises  hereby  demised  as  a 
Golf  Course,  and  for  putting  and  keeping  the  Course  in  proper 


manner  that  the  rights  hereby  demised  shall  be  prejudicially 
affected,  then  and  in  such  case  the  Lessor  shall  during  so  much 
of  the  said  term  as  the  rights  hereby  granted  shall  be  so  affected 
allow  to  the  Tenant  a  reduction  in  the  rent  hereby  reserved,  such 
reduction  in  case  of  difference  to  be  settled  by  arbitration  under 
the  provisions  of  the  Arbitration  Act,  1889. 

A  grant  of  sporting  rights  does  not  prevent  the  lessor  from  cutting  timber 
in  the  ordinary  course  of  management:  Qearns  v.  Baker  (1875),  L.  E.  10  Ch. 
356  ;  44  L.  J.  Ch.  334. 
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rej)air  and  condition,  but  so  that  the  Tenants  shall  be  bound  at 
their  own  cost  to  joay  compensation  to  any  person  injured,  and 
to  make  good  any  damage  to  the  said  road  and  the  fences  on 
either  side  thereof  which  may  occur  in  connexion  with  the 
exercise  of  the  rights  aforesaid,  and  so  that  such  rights  shall 
not  prejudice  or  affect  the  right  of  the  Lessor  to  arrange  for  the 
said  road  to  be  taken  over  by  the  local  authority,  and  so  that 
the  Tenants  shall  keep  the  Lessor  fully  indemnified  from  all 
claims  and  demands  by  any  person  or  corporation  in  respect  of 
any  injury,  damage  or  otherwise  in  connexion  with  the  exercise 
of  any  such  right. 

Except  and  reserved  out  of  this  demise  unto  the  Lessor —      Reservations. 

First,  All  that  the  said  road  with  the  right  to  use  the  same  The  road. 
for  all  purposes  ; 

Secondly,  All    trees   and  timber  growing  on    the   premises  Timber. 
hereby  demised,  with  power  to  fell,  lop  and  carry  the  same  away  ; 

Thirdly,  All  mines  and  minerals  (if  any)  within  or  under  the  Minerals' 
premises  hereby  demised,  with  full  power  to  work  the  same  by 
underground  workings  only,  with  or  without  leaving  any  sub- 
jacent or  lateral  support  for  the  surface  or  any  buildings  erected 
or  to  be  erected  thereon,  but  without  prejudice  to  the  right  of 
the  Tenants  to  excavate  bunkers  or  to  dig  and  use  land  (including 
sand  and  turf)  for  the  purposes  of  bunkers  and  putting  greens 
or  otherwise  as  a  Golf  Course  ; 

And  fourthly,     full   power   to   erect   any   buildings    on  any  Right  to  erect 
adjoining  land   or    otherwise    develop    the    same  as  a  building  adjoh'iin^hmd. 
estate   or   otherwise,    notwithstanding  that  the   access  of   light 
and  air  to  the  premises  hereby  demised  may  be  thereby  pre- 
judicially affected, 

To  HOLD  (Except  and  Reserved  as  aforesaid)  unto  the  Tenants 
for  the  term  of years    from    the  day  of ,  19 — , 

Yielding  and  paying,  &c.  (adapt  from  last  Precedent). 

2.  The    Tenants,    for  themselves   and   their    assigns,  hereby  Covenants  by 
jointly   and    severally    covenant    with    the   Lessor    in    manner 
following  (that  is  to  say) : — 

(1)  (To  paji  rent,  rates   and  taxes,  clause  2  (1),   Precedent  I.,   Rent,  rates 

o      .      TT  orv  \  and  taxes. 

Sect.  II.,  p.  89,  SIIJ).) 

(2)  The  Tenants  shall  be  at  liberty  to  forthwith  make  all  such  Power  to  erect 
necessary   alterations  to  the   said    mansion    house    as    may  be 
required  to  convert  the  same  into  a  Golf  Club  House    and   to 
erect   any  further  buildings    which    may  be  required    for    the 


Club  House. 
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purposes  of  a  professional's  shop,  caddie  shed,  shelters  or 
otherwise,  but  so  that  the  plans  and  specifications  for  all  such 
alterations  and  new  buildings  shall  before  the  same  are  com- 
menced be  submitted  for  the  approval  of  the  surveyor  for  the 
time  being  of  the  Lessor,  and  the  works  shall  be  carried  out  in 
all  respects  in  accordance  with  his  reasonable  requirements,  and 
the  Tenants  shall  pay  all  the  fees  and  charges  of  such  surveyor 
in  connexion  with  the  matters  aforesaid,  and  shall  not  make  any 
structural  alterations  or  additions  unless  and  until  the  same 
have  been  authorised  as  aforesaid  : 

To  repair.  (g^  That  the  Tenants  will  during  the  said  term  keep  the  said 

mansion  house,  stables  and  other  buildings  (including  all  fixtures 
and  additions  thereto)  for  the  time  being  erected  on  the  premises 
hereby  demised  in  as  good  repair  and  condition  as  they  now  are, 
and  the  same  in  such  repair  and  condition  deliver  up  to  the 
Lessor  at  the  expiration  or  sooner  determination  of  the  said 
term,  and  will  tar  or  paint  with  two  coats  at  least  of  good  oil 
colour  and  in  proper  and  workmanlike  manner  all  the  wood, 
iron,  and  other  work  in  and  about  the  outside  of  the  premises 
usually  tarred  or  painted  in  every  fourth  year  of  the  term 
hereby  granted  : 

To  fence,  &c.  (4)  That  the  Teuauts  will  forthwith  fence  in  to  the  reasonable 
satisfaction  of  the  Lessor's  surveyor  all  such  boundaries  of  the 
premises  hereby  demised  as  are  not  at  present  efficiently  fenced 
in  and  will  during  the  term  hereby  granted  keep  all  existing 
boundary  fences  and  any  such  new  fences  as  aforesaid  with  all 
gates  thereon  in  proper  order  and  condition,  so  as  to  keep  the 
cattle,  sheep  and  other  animals  of  the  occupiers  of  any  adjoin- 
ing lands  from  breaking  into  the  premises  hereby  demised  : 

Provided  always,  that  as  regards  any  fences  (not  being 
boundary  fences),  trees  or  timber  which  the  Tenants  may  for 
the  purpose  of  converting  the  premises  into  a  Golf  Course 
require  to  remove,  such  removal  shall  only  be  made  with  the 
consent  of  the  Lessors  or  their  surveyor  (such  consent  not  to  be 
unreasonably  withheld),  and  the  trees  and  timber  so  removed 
shall  be  the  property  of  the  Lessor  and  shall  be  dealt  with  in 
such  manner  as  the  Lessor  or  his  surveyor  may  reasonably 
require  ;  And  subject  as  aforesaid  the  Tenants  shall  keep  all 
fences  on  the  premises  in  proper  order  and  condition  : 

To  lay  out  (5)  That  the  Tenants  shall  be  at  liberty  as  soon  as  practicable 

Course°&c.        ^^  lay  out  the  premises    as  a  Golf  Course  with  proper  greens, 
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bunkers  and  other  requisites  of  a  first-class  links,  and  in  that 
case  will  during  the  said  term  keep  down  the  herbage  by  means 
of  sheep  or  mowers  or  both,  and  will  keep  the  greens  and  fairway 
in  proper  order  and  condition  for  good  play,  and  so  that  the 
Tenants  shall  have  power  to  excavate  bunkers  and  dig  for  and 
use  an}^  land  (including  sand  and  turf)  which  may  be  required 
in  connexion  with  bunkers  or  putting  greens: 

(6)  That  the  Tenants  will  also,  if  and  when  such   Course  is  To  drain, &c. 
laid  out,  at  their  own  exjDense  put  in  and  maintain  in  proper  '* 
order  and  condition  all  drains  necessary  or  proper  for  draining 

the  Course  [into  the  lake  on  the  property  hereby  demised,  and 
will  not  more  than  necessary  alter  the  shape,  size,  position  or 
depth  of  the  said  lake  :] 

(7)  That  the  Tenants  will  at  the  end  or  sooner  determination  To  restore 
of  the  said  term  at  their  expense,  if  so  required  bj'  the  Lessor, 
restore  the  surface  level  and  turf  all  bunkers  so  as  to  leave  the 
premises  in  a  proper  condition  as  pasture  land  : 

(8)  That  the  Tenants  will  during  the  said  term  keep  down  so  Removal  of 
far  as  practicable  all  thistles,  docks,  plantains,  nettles  and  other  ^^'®®'^^'  '^'^• 
noxious  weeds,  and  in  particular  will  in  regard  to  the  putting 

greens  from  time  to  time  either  treat  the  weeds  thereon  with 
sulj)hate  of  ammonia  or  hand- weed  the  same  as  occasion  may 
require  : 

(9)  That  the  Tenants  will  not  permit  anything  to  be  done  to  Not  to  afiect 
prejudice  or  affect  the  user  of  the  said  road  coloured  brown  on  ^^^^^^  ^'^''^^■ 
the  plan  hereto  by  the  Lessor  or  his  Tenants  or  other  persons 
authorised  by  him  : 

(10)  That  the  Tenants  will  from  time   to   time   make   such  piayhitr  over 
regulations  with  respect  to  the  playing  of  balls  over  or  out  of  ^'o*^- 

the  said  road  as  may  be  required  to  secure  the  safety  of  all 
persons,  animals  and  vehicles  passing  over  or  along  that  road 
and  to  prevent  any  damage  being  done  to  the  fences  on  either 
side  thereof;  And  also  will  keep  the  Lessor  and  all  other  persons 
prejudicially  affected  indemnified  from  all  proceedings,  costs, 
claims  and  demands  on  account  of  any  injur}^  or  damage 
caused  by  play  in  or  near  the  said  road  : 

(11)  That    if    the    Tenants     require     the    erection    of    any  Gates,  &c. 
gates  or  other  means  of  access  from  any  part  of  the  premises 

to  any  other  part,  all  such  gates  and  conveniences  shall  be 
provided  and  maintained  by  and  at  the  expense  of  the  Tenants, 
who  shall  in  the  erection  and  maintenance  thereof  in  all  respects 
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comply  with  the  reasonable  requirements  of  the  surveyor  for  the 
time  being  of  the  Lessor  : 

(12)  That  the  Tenants  will  permit  the  Lessor  or  his  surveyor 
at  all  convenient  times  to  enter  on  the  premises  and  examine 
the  state  and  condition  thereof,  and  will  repair  or  otherwise 
make  good  any  defect  or  breach  of  covenant,  of  which  notice 
shall  be  given  within,  if  practicable,  three  calendar  months  after 
the  giving  of  such  notice  : 

(13)  That  the  Tenants  will  not  allow  any  trade  or  business 
to  be  carried  on  upon  the  premises,  except  such  trades  or 
businesses  (including  those  of  a  Golf  Club  House  and  a  maker 
of  golf  accessories)  as  are  usually  incidental  to  a  golf  club, 
and  will  conduct  every  such  authorised  trade  or  business  in 
a  proper  and  orderly  manner  : 

(14)  (To  insure  all  hnildiiigs,  as  in  clause  2  (6)  of  Prece- 
dent I.,  Sect  II.,  "Houses,"  p.  91,  sup.) 

(15)  {Not  to  assign  without  consent,  as  in  clause  2  (8)  of  same 
Precedent.) 

3.  {Proviso  for  re-entry,  as  in  clause  3  of  same  Precedent.) 

4.  {Covenant  for  quiet  enjoyment,  as  in  clause  5  of  same  Prece- 
dent.) 

In  witness,  &c. 

No.  V. 

UNDERLEASE  of  a  Part  of  the  Property  comprised  in 
the  Original  Lease  ;  Covenants  hy  Lessor  in  the  event 
of  his  Purchasing  Eeversion  i]i  Fee  Simple,  or 
ohtainimj  a  Pienewed  Lease,  to  Sell  such  Reversion 
or  to  grant  a  Renewed  Lease  to  the  Sub-Lessee. 
Variations  where  the  Head  Lease  is  recited  and  the 
term  granted,  hy  reference  thereto. 

THIS  INDENTURE,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.  (hereinafter  called  the  Lessor,  which  expression, 
where  the  context  so  admits,  includes  the  person  or  persons  for  the 
time  being  entitled  in  reversion  immediately  expectant  upon 
the  term  hereby  granted),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Tenant,  which  expression,  where  the 
context  so  admits,  includes  his  executors,  administrators  and 
assigns),  of  the  other  part  : 

[Whereas  by  an  Indenture  of  Lease  (hereinafter  called  the 
Head   Lease)   dated  the   — —  day  of ,  and  made  between 


to  grant  /"y^ 
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the  Dean  and  Chapter  of ,  of  the  one  part,  and  the  Lessor 

of  the  other  part,  for  the  considerations  therein  mentioned, 
All  that  piece  of  lo^nciQicre  describe  the  piece  of  land  as  described 
in  the  Lease)  was  demised  unto  the  Lessor  for  the  term  (herein- 
after called  the  Head  Term)  of  twenty-one  years  from  the 

day  of ,  18 — ,  at  the  yearly  rent  of  £ ,  and  subject  to 

the  lessee's  covenants  and  the  conditions  by  and  in  the  Head 
Lease  contained : 

And  whereas  the  Lessor  has  agreed  to  demise  to  the  Tenant   [Agreement 
the  piece  of  land  hereinafter  described  (being  part  of  the  said  u^cferiease  of 
piece  of  land  comprised  in  the  Head  Lease)  for  the  residue  of  1^^^'°^^  -,      Jtj^ 
the  Head    Term  (except  the    last  ten  days  thereof),  upon    the  -^vc-/-^ 

terms  hereinafter  mentioned  :]  '^ 

[NOW  THIS  INDENTURE]  WITNESSETH  and  it  is  hereby 
declared  as  follows  : — 

1.  In  [consideration  of   the  sum  of    £ now  paid  b}^  the  Sub-demise. 

Tenant  to  the  Lessor  (tJie  receipt,  dr.),  and  in]  consideration  of 

the  rent  hereinafter  reserved  and  the  covenants  by  the  Tenant 
hereinafter  contained,  the  Lessor  hereby  demises  unto  the 
Tenant 

All  that  piece  of  land  (describe  the  land  to  be  underlet),  Parcels. 

To  HOLD  unto  the  Tenant  for  the  term  of  years  from  Habendum. 

the day  of ,  19 —  [or  for  the  residue  of  the  Head  Term 

(except  the  last  ten  days  thereof)]. 

Yielding  and  paying  therefor,  &c. 

2.  The  Tenant,  for  himself  and  his  assigns,  hereby  covenants  Covenants  by 
with  the  Lessor  in  manner  following  (namely)  : — 

(i.)  {Covenants    by    Tenant    corresponding    icitlt    the    corenants 
contained  in  the  Head  Lease.) 

3.  {Proviso  j or  re-entnj,  as  Precedent  I.,  Sect.  II.,  "Houses," 
p.  92,  sup.) 

4.  {Covenant  for  qidet  enjoijnient,  as  in  same  Precedent.) 
[5.  The  Lessor  hereby   further    covenants  with  the  Tenant  Covenant  by 

that  if  during    the    continuance  of    this  Lease  (u)    the    Lessor  ?ub-iessor  tiiat 

"  ^    '^  in  tlie  event  of 

shall  agree    to  purchase    the  fee  simple  of  the    premises  com-  iiis  purchasing 
prised  in  an  Indenture,  dated,  &c.  (hereinafter  called  the  Head  fee  simple, 

sub-lessee 

(h)  If  the  head  term  has  more  than  twenty-one  years  to  run  these  pro-  shall  have 

visions  as  to  purchasinj;  the  freehold  or  leasehold  reversion  must  be  limited  cha^sin<^same' 

within  the  perpetuity  rule,  otherwise  the  option  will  be  void  f(jr  remoteness :  from  him. 
Woodall  V.  Clifton,  1905,   2  Ch.   257;   74  L.  J.  Ch.   doo ;    Worthing  Corpn.  v. 
Heather,  1906,  2  Ch.  532;  75  L.  J.  Ch.  761. 
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Lease)  [or  the  Head  Lease],  or  of  any  portion  of  the  same 
premises  which  shall  include  the  premises  hereby  demised,  the 
Lessor  will  forthwith  inform  the  Tenant  of  such  agreement  and 
of  the  terms  and  conditions  thereof,  and  the  Tenant  may  at  any 
time  within  one  calendar  month  after  the  receipt  of  such  informa- 
tion give  to  the  Lessor  a  notice  in  writing  stating  the  wish  of 
the  Tenant  to  purchase  the  fee  simple  of  the  lands  hereby 
demised,  at  the  price  which  the  Lessor  shall  have  agreed  to  pay 
for  such  fee  simple  if  the  said  lands  shall  be  the  sole  subject  of 
his  purchase,  but  in  the  event  of  other  property  being  included 
therein,  then  at  a  proportionate  part  of  such  price,  such  pro- 
portion to  be  settled  in  case  of  dispute  by  two  arbitrators,  one 
to  be  appointed  by  each  party,  or  their  umpire  in  accordance 
with  the  provisions  of  the  Arbitration  Act,  1889  : 
Expenses  to  be       PROVIDED  ALWAYS,  that  the  Tenant  shall  ])ay  all  the  costs  and 

paid  by  sub- 
lessee, expenses  of  both  parties  of  and  incidental  to   the  purchase  by 

the  Tenant,  and  also  the  costs  and  expenses  of  and  incidental 
to  the  purchase  by  the  Lessor  if  the  lands  hereby  demised  shall 
be  the  sole  subject  of  the  said  purchase,  but  if  not,  then  a  pro- 
portionate part  thereof,  such  proportion  to  be  settled  in  case 
of   dispute   in   manner  aforesaid  : 

Provided  also,  that  the  Tenant  shall  be  bound  by  the  same 
terms  and  conditions  as  to  title  and  otherwise  as  the  Lessor  shall 
be  bound  by,  and  the  purchase  by  the  Tenant  shall  be  completed 
at  the  same  time  as  the  purchase  by  the  Lessor,  if  the  informa- 
tion given  by  the  Lessor  to  the  Tenant  of  the  said  agreement  to 
purchase  shall  be  at  least  one  calendar  month  before  the  time 
appointed  for  completion,  but  if  not,  then  the  Tenant  may 
postpone  the  completion  of  his  purchase  until  the  expiration  of  one 
calendar  month  from  the  receipt  of  such  information  as  aforesaid : 

As  to  duties.  PROVIDED  FURTHER,  that  the  Tenant  shall   keep   the   Lessor 

indemnified  from  all  increment  value  duty  and  reversion  duty 
and  the  costs  of  j)aying  the  same  so  far  as  the  same  may  be 
attributable  to  the  premises  purchased  by  the  Tenant.] 

[Covenant that       [6.  The  Lossor  hereby  further  covenants  with  the  Tenant  that 

if  sub-lessor  •pi-  i-  pi-  ii  /\iiT  in 

shall  obtain  a  it  dumig  the  contmuanco  01  this  underlease  (a;)  the  Lessor  shall 
hTwiii  granT'a  obtain  a  renewed  lease  of  the  premises  comprised  in  the  Head 
renewed  lease     Lease,    or  of  any  portion  of    the    same    premises,    which    shall 

to  sub-lessee. J      _  '  .  .  . 

include  the  premises  hereby  demised,  then  and  in  such  case 
the  Lessor  will,  at  the  request  and  cost  of  the  Tenant,  and  upon 

(a?)  See  last  note. 
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the  surrender  by  him  of  the  present  underlease,  grant  to  him  a 
new  underlease  of  the  premises  hereby  demised,  for  the  residue 
of  the  term  to  be  granted  to  the  Lessor  by  such  new  lease  (except 
the  last  ten  days  of  such  term),  at  the  same  rent  as  is  hereby 
reserved,  such  new  underlease  to  contain  the  same  covenants  and 
provisions  on  the  part  of  the  Tenant  and  Lessor  respectively 
as  are  contained  in  this  present  Indenture,  including  the  cove- 
nants enabling  the  Tenant  to  purchase  the  fee  simple,  and  to 
have  a  renewal  of  the  underlease  in  case  of  a  further  renewal  of 
the  Head  Lease,  but  with  such  variations  (if  any)  as  may  be 
rendered  necessary  if  the  renewed  Head  Lease  shall  contain 
covenants  different  from  those  in  the  present  Head  Lease,  it 
being  the  intention  of  the  parties  hereto  that  the  covenants  of 
the  Tenant  in  the  new  underlease  (other  than  the  covenant  for 
payment  of  rent)  shall  correspond  to  those  of  the  Lessor  in  the 
new  Head  Lease,  so  as  to  be  a  complete  indemnity  to  the 
Lessor  against  such  covenants  so  far  as  the  same  relate  to  the 
premises  comprised  in  the  underlease : 

Provided  always,  that  upon  any  renewal  of  the  underlease  as  Sub-iessee  to 
aforesaid,  the  Tenant  shall  pay  to  the  Lessor  for  such  renewal  portionate'' 
of  the  underlease  a  fine  equal  in  amount  to  the  fine  payable  by  s°iJ!leLor^tind 
the  Lessor  for  the  renewal  of  the  Head  Lease,  and  shall  also  proportiouate 

f)'*'!^*'  01  costs. 

pay  all  other  the  costs  and  expenses  attending  the  renewal  of  the 
Head  Lease  if  the  premises  comprised  in  the  underlease  shall 
be  the  sole  subject  of  the  new  Head  Lease,  but  if  not,  then  a 
proportionate  part  of  the  said  fine,  costs  and  expenses,  such 
proportion  to  be  settled  in  case  of  dispute  by  two  arbitrators 
or  their  umpire  in  manner  hereinbefore  mentioned,  and  the 
Tenant  shall  also  pay  all  the  costs  and  expenses  attending  the 
renewal  of  the  underlease  : 

Provided  further,  that  the  Tenant   shall   keep  the  Lessor  As  to  duties. 
indemnified  from  all  increment  value  duty  and  reversion  duty 
and  the  costs  of  paying  the  same  so  far  as  the  same  may  be 
attributable  to  the  premises  sub-demised  to  the  Tenant.] 

[7.  The  Lessor  hereby  acknowledges  the  right  of  the  Tenant  Acknowiedg- 
to  production   of    the  Head    Lease    and    to   delivery  of    copies  to  production. 
thereof,  and  hereby  undertakes  for  the  safe  custody  thereof.] 

In  witness,  &c. 
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No.   VI. 

UNDEELEASE  for  the  whole  of  the  Term  e/ranted  ht/  the 
original  Lease,  exeept  Ten  Days,  at  an.  Improved  Eent. 
Underlessee  covenants  to  observe  all  the  Covenants  in 
tlte  original  Lease  (y). 


Recital  of 
Lease. 


Parties.  THIS   INDENTURE,  made   the  day  of  ■ ,  19—    Be- 

tween A.  B.,  of,  &c.  (hereinafter  called  the  Lessor,  which 
expression,  where  the  context  so  admits,  includes  the  person  or 
persons  for  the  time  being  entitled  in  reversion  immediately 
expectant  upon  the  term  hereby  granted),  of  the  one  part,  and 
C.  D.,  of,  &c.  (hereinafter  called  the  Tenant,  which  expression, 
where  the  context  so  admits,  includes  his  executors,  adminis- 
trators and  assigns),  of  the  other  part : 

Whereas  by  an  Indenture  of  Lease  (hereinafter  called  the 
Head  Lease)  dated,  &c.  (date  and  parties),  All,  &c.,  were  demised 

by  the  said unto  the  Lessor  for  the  term  (hereinafter  called 

the  Head  Term)  of  ninety-nine  years  from  the day  of 

at  the  yearly  rent  of  £ ,  and  subject  to  the  Lessee's  cove- 
nants and  the  conditions  therein  contained  : 

And  whereas  the  Lessor  has  agreed  to  grant  to  the  Tenant 
an  underlease  of  the  same  premises  in  manner  hereinafter 
appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
declared  as  follows  : — 

1.  In  consideration  of  the  rent  hereinafter  reserved  and  the 
covenants   by   the   Tenant    hereinafter    contained,   the    Liessor 
hereby  demises  unto  the  Tenant 
Parcels.  All,  &c.,  the  premises  comprised  in  the  Head  Lease, 

To  HOLD  unto  the  Tenant  for  the  residue  of  the  Head  Term 
(except  the  last  day  thereof). 

Yielding  and  paying,  &c.  (reservation  of  rent). 


Agreement  to 
grant  under- 
lease. 


Sub-demise. 


(y)  The  above  Precedent  is  adapted  to  a  case  where  it  is  intended  that  the 
underlessee  shall  take  upon  himself  precisely  the  same  obligations  as  are 
imposed  on  his  lessor  by  the  head  lease,  so  as  to  be  a  complete  indemnity  to 
the  latter.  The  same  object  may  be  attained  by  omitting  all  reference  to 
the  head  lease,  specifying  the  term  and  inserting  all  the  covenants  and 
provisions  contained  in  the  head  lease,  see  last  Precedent, 
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2.  The  Tenant,  for  himself  and  his  assigns,  hereby  covenants  Covenants  by 
with    the   Lessor   that    the   Tenant   will   pay   the   rent   hereby  payreiTabove 
reserved   at  the  time  and  in  the  manner   aforesaid :    And  also  to'^Xer^'''^ 
will    at    all    times    during    the    term    hereby   granted   observe  covenants  in 

°  ' .  .        ,     .       superior  lease 

and   perform    all    the    covenants   and  conditions  contamed   m  and  indenmify 

the  Head  Lease  and  on  the   Lessee's  part  to  be  observed  and  therefrom. 

performed,  except  the  covenant  for  payment  of  the  rent  thereby 

reserved,    and   will    save   harmless   and   keep   indemnified    the 

Lessor  from  and  against  the  said  covenants  and  conditions  and 

all  claims  and  demands  in  respect  thereof:    And  in  particular 

will,    at    the   expiration    or  sooner    determination  of  the   term 

hereby  granted,  deliver  up  the   premises  to  the   Lessor  in  the 

same  state  and  condition  as  the  same  ought  to  be  in  at  the  end 

of  the  Head  Term  under  the  covenant  entered  into  by  the  Lessor 

in  the  Head  Lease,  and  so  that  no  money  shall  be  payable  by 

the  Lessor  to  the  superior  landlord  under  such  covenant  and 

no    loss   or   injury  be  suffered   by   the   Lessor   on   account   of 

rejDairs  or  dilapidations. 

3.  (Proviso  for  re-entry  for  non-payment  of  rent  or  breach  of 
covenants,  as  in  Precedent  I.,  Sect.  II.,  "  Houses,"  p.  92,  siq).) 

4.  The  Lessor  hereby  covenants  with  the    Tenant    that  the  Covenant  by  ' 

„  ,    underlessor  to 

Lessor  will  at  all  times  pay  the  said  yearly  rent  oi  £ reserved  pay  superior 

by  the  Head  Lease  and  keep  the  Tenant  indemnified  therefrom  f^qujet 

and  from  all  actions,  claims  and  demands  in  respect  thereof  :  enjoyment. 
And  also  that,  &c.  (covenant  for  quiet  enjoyment,  as  in  Precedent  I., 
Sect.  II.,  "  Houses,"  p.  93,  sup.) 

5.  The  Lessor  hereby  acknowledges  the  right  of  the  Tenant  Acknowiedg- 

''  "  _.  -     ment  of  right 

to  production  and  delivery  of   copies  of  the  Head   Lease,    and  of  underiessee 
undertakes  for  the  safe  custody  thereof.  of  superior  ^ 


In  witness,  &c. 


lease. 


No.  yn. 


LEASE  from  Year  to  Year  of  a  Church  of  England 
School  to  be  nsed  as  sucli  under  the  Education  Act, 
1902  (z). 

THIS  INDENTURE,   made   the    day  of  ,  19—,  Be-  Parties. 

tween  a.  B.,  of,  &c.  (hereinafter   called   the  Landlord,    which 

(z)  In  this  Precedent  it  is  supposed  that  the  lessor  is  the  absolute  owner 
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Recital  of 
establishment 
of  school  by 
ancestor  of 
Landlord. 


That  no  trusts 
have  been 
declared. 


Intention  to 
declare  trusts. 


Demise  to 
Trustees  as 
tenants  from 
year  to  year  (a) 


expression,  where  the  context  so  admits,  includes  the  person  or 
persons  for  the  time  heing  entitled  to  the  reversion  expectant  on 
the  term  hereby  granted),  of  the  one  part,  and  the  Eev.  C.  T>., 

the  Eector  of  the  Rectory  and  Parish  Church  of  P ,  in,  &c., 

E.  F.,  of,  &c.,  G.  H,,  of,  &c.,  and  I,  K.,  of,  &c.  (hereinafter  called 
the  Trustees,  which  expression,  where  the  context  so  admits, 
includes  the  survivors  and  survivor  of  them  and  the  executors 
or  administrators  of  such  survivor  or  other  the  trustees  or 
trustee  for  the  time  being  hereof),  of  the  other  part : 

Whereas  a  school  was    many   years  since  established  by  a 

predecessor  in  title  of  the  Landlord  in  the  Village  of  P for 

the  purpose  of  educating  the  children  of  poor  people  in  elemen- 
tary knowledge  and  in  the  doctrines  of  the  Church  of  England 
as  by  law  established  : 

And  whereas  no  trusts  have  been  declared  with  reference  to 
the  buildings  and  premises  in  which  the  said  school  has  been 
carried  on,  nor  has  any  lease  been  granted  to  or  any  agreement 
of  tenancy  made  with  the  past  or  present  managers  of  the  said 
school,  who  occupy  the  same  as  tenants  at  will  under  the 
Landlord : 

And  whereas  it  is  expedient  that  the  terms  of  the  tenancy  of 
the  said  school  buildings  and  premises  be  properly  defined  and 
the  trusts  whereon  the  same  are  held  duly  declared : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  : 

1.  In  consideration  of  the  rent  hereinafter  reserved  and  of  the 
covenants  and  provisions  hereinafter  contained  and  on  the  part 
of  the  Trustees  to  be  observed  and  performed,  the  Landlord 
hereby  demises  unto  the  Trustees 

All  that  piece  of  land,  with  the  buildings  thereon,  situated  in 


of  the  school  building,  and  that  he  wishes  to  make  it  a  "  non-provided  " 
school  under  the  Education  Act,  1902.  lie  wishes  at  the  same  time  to 
retain  full  power  to  put  an  end  to  the  lease  in  view  of  the  possibility  of  the 
Act  being  hereafter  altered,  so  as  to  prevent  a  "non-provided"  school 
from  retaining  its  denominational  teaching. 

This  lease  is  a  trust  deed  within  the  meaning  of  the  Education  Act,  1902, 
see  s.  24  (5). 

(a)  As  to  reverter  under  the  School  Sites  Act,  1841,  where  land  given 
imder  that  Act  ceases  to  be  used  as  a  school,  see  A.-G.  v.  Shadivell,  1910,  1 
Ch.  92;  79  L.  J.  Ch.  113. 
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the  Parish  of  P ,  in  the  County  of  ,  more  particularly 

described   in  the  Schedule  hereto,  and  delineated  on  the  plan 
drawn  on  these  presents  and  thereon  edged  red, 

To  HOLD  unto  the  Trustees  for  the  term  of  one  year  from  the  Habendum. 

day  of ,  19 — ,  and  so  on  from  year  to  year  until  the 

tenancy  is  determined  by  a  year's  notice  given  by  either  party 

to  the  other,  at  the  yearly  rent  of    Is.,  payable   on    the   

day  of in  every  year. 

2.  Thk  premises  hereby  demised  shall  be  used  as  a  public  To  be  used  as 

11  11  !••  •  I  ■  ^  !•*  school  in 

elementary  school,  and  the  religious  instruction  and  worship  accordance 
therein  shall  be  in  accordance  with  the  doctrines  and  principles  of  England.^ 
of  the  Church  of  England  as  by  law  established  (except  only  as 
hereinafter  provided):  And  no  person  shall  be  appointed  or  con- 
tinue to  be  the  head-master  or  head-mistress  of  the  school  who 
is  not  a  communicant  of  the  Church  of  England.  The  rector  for 
the  time  being  of  the  parish  shall  be  allowed  to  use  the  school 
as  a  Sunday  school  or  for  any  other  pui'pose  when  the  same  is 
not  required  to  be  used  as  an  elementary  school. 

3.  The  said    school   and   premises   and   any  endowments  in  Provisions  as 
respect  of  which  no  other  provision  shall  have  been  made  by  the  ment. 
donor  and  the  subscriptions  and  other  funds  (if  any)  belonging 

to  the  said  school  shall  be  directed,  controlled,  governed  and 
managed  in  manner  hereinafter  mentioned  (that  is  to  say)  : — 

(a)  The   principal   officiating  minister  for  the  time  being  of  Minister  to 
the  said  parish  shall  have  the  superintendence  of  the  religious  intendenceof 
and   moral   instruction   of   all  the  children  attending  the  said  lifstruc^tLn, 
school  (subject  to  the  provisions  of  the  several  Acts  of  Parliament  '^''^• 
affecting  the  same  and  to  the  provisions  hereby  made  for  the 

benefit  of  religious  bodies  other  than  the  Church  of  England), 
with  power  to  use  or  direct  the  premises  to  be  used  as  a  Sunday 
school : 

(b)  There  shall  be  a  right  of  appeal  to  the  Bishop  of  the  Appeal  to 
diocese  as  to  whether  the  character  of  the  religious  instruction  feSam  °" 
and  worship  given  and  used  in  the  said  school  is  or  is  not  in  <i«e«tio"s- 
accordance  with  the  provisions  of  these  i^resents : 

(c)  On  the  requisition  in  writing  of  the  parents  of  not  less  Religious 
than  six  children  whose  names  are  for  the  time  being  borne  on  children  o"  ^°''' 
the  books  of  the  school,  reasonable  facilities  shall  be  afforded  for  °*^'"'  ^^^'^^^• 
instruction  in  accordance  with  the  principles  of   any  religious 

body  besides  the  Chuich  of  England : 
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Fonndption 
managers  to 
have  general 
control. 


The  Trustees 
to  be  the  first 
foundation 
managers. 


Minister  to  be 
chairman,  &c. 


Committee  of 
ladies  for 
supervision  of 
girls,  &c. 


Use  of 
premises  for 
other 
purposes. 


Power  to 

determine 

tenancy. 


New  trustees. 


(d)  In  all  other  respects  the  management,  direction,  control 
and  goverinnent  of  the  said  school  shall  be  vested  in  the  founda- 
tion and  other  managers  from  time  to  time  appointed  under 
these  presents  and  the  managers  to  be  appointed  under  the 
provisions  of  the  Education  Act,  1902. 

(e)  The  first  foundation  managers  under  the  said  Act  shall 
consist  of  the  four  Trustees  hereinbefore  named,  who  shall  (subject 
as  hereinafter  mentioned)  continue  to  hold  office  during  their 
respective  lives  or  until  any  of  them  shall  retn'e  from  the  office  : 

(f)  The  principal  officiating  minister  for  the  time  being  of  the 
said  parish  shall  be  chairman  of  all  meetings  of  the  managers 
when  present  thereat,  and  at  an}^  meeting  from  which  he  shall 
be  absent  the  members  attending  the  same  shall  appoint  one  of 
their  number  to  be  chairman  thereof,  and  all  matters  which  shall 
be  brought  before  any  meeting  shall  be  decided  by  a  majority 
of  votes  of  the  members  attending  the  same  and  voting  upon  the 
question ;  And  if  upon  any  matter  there  shall  be  an  equality  of 
votes  the  chairman  shall  have  a  second  or  casting  vote : 

(g)  The  foundation  and  other  managers  for  the  time  being 
may  in  the  month  of  July  in  each  year  apjjoint  a  committee  of 
not  more  than  two  ladies  to  assist  the  managers  in  the  visitation 
and  management  of  the  girls  and  infant  scholars,  which  com- 
mittee shall  remain  in  office  until  the  day  on  the  same  month  in 
the  following  year,  when  the  committee  may  be  reappointed : 

(h)  At  any  time  when  the  premises  are  not  required  for  use 
as  an  elementary  or  Sunday  school  the  Landlord  may  use  or 
direct  the  premises  to  be  used  for  any  other  public  purposes  at 
his  sole  discretion  (b). 

4.  Provided  also,  that  from  and  after  the  determination  of 
the  said  term  of  one  year  hereby  granted  the  tenancy  shall  be 
determinable  by  either  party  giving  to  the  other  at  least  twelve 
calendar  months'  previous  notice  in  writing. 

5.  The  Landlord  shall  have  power  from  time  to  time  to  appoint 
a  new  trustee  or  new  trustees  of  these  presents  or  new  manager 
or  managers,  and  may  by  deed  or  writing  remove  any  person 
from  being  a  trustee  or  manager,  and  may  thereupon  appoint  a 
new  trustee  or  manager,  as  the  case  may  be,  in  his  place  as  if  the 


(b)  As  to  the  powers  of  the  local  education  authority  to  use  the  school  for 
other  purposes,  see  the  Education  (Admin.  Provisions)  Act,  1907,  s.  13. 
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person  so  removed  were  dead,  and  may  by  writing  appoint  any 
person  to  be  a  manager  in  the  place  of  any  manager  who  retires 
or  dies. 

6.  The  Landlord    shall  indemnify  and  keep  indemnified  the  Landlord  to 
Trustees  and  the  foundation  and  other  managers  for  the  time  being  Tras't^s^ 
and  their  respective  estates  and  effects  against  all  assessments  and  ^?J^"^^*  ^^^^^' 
rates  which  may  be  made  upon  them  as  lessees  or  occupiers  of  the 
premises,  and  also  against  any  claims  made  against  them  or  any  of 

them  under  section  seven  (d)  of  the  Education  Act,  li*02  (c),  which 
they  may  be  unable  to  comply  with  through  want  of  sufficient 
funds  for  the  purposes  therein  mentioned  :  Provided  that  nothing 
herein  contained  shall  relieve  the  local  authority  from  any  liability 
arising  under  that  section  or  otherwise. 

7.  Pkovided  also,  that  the  Trustees  may  permit  the  foundation  As  to  enforcing 

tliG  trusts 

and  other  managers  to  use  the  premises  without  being  concerned 
to  see  to  the  due  performance  of  the  trusts  of  these  presents  : 
Nor  shall  the  Trustees  be  liable  for  any  loss  which  may  occur 
through  any  act,  deed  or  omission  on  the  part  of  the  said 
managers :  But  the  Trustees  shall  upon  being  requested  so  to 
do  in  any  specific  case  in  writing  by  the  Landlord,  and  upon  due 
provision  being  made  to  their  satisfaction  for  the  costs  of  all 
proceedings  required  to  be  taken,  forthwith  take  such  proceed- 
ings as  the  Landlord  may  require  for  compelling  the  managers 
for  the  time  being  to  comply  with  the  provisions  of  these 
presents. 

In  witness,  &c. 

(c)  See  Wilford  v.  West  Bidiny  of  Yorkshire  C.  C,  190S,  1  K.  B.  685  ;  77 
L.  J.  K.  B.  436. 
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Part  III. 

INSTRUMENTS  RELATING  TO  LEASES. 

No.  I. 

LICENCE  hy  Lessor  to  Lessee  to  Assign  or  Underlet  (a). 

I,  A.  B.,  of,  &c.,  being  the  Lessor  of  a  messuage  and  premises 

situated  at ,  comprised  in  an  Indenture  dated  the day 

of  ,  and  made  between  me  of  the  one  part,  and  C.  D.,  of, 

kc,   of    the   other    part,    and    thereby   demised    to    the    said 

C.  D.  for   a  term  of   twenty-one  years,  from   the  day  of 

,  19 — ,  do  hereby  consent  to  the  said  C.  D.  assigning  [or 

underletting]  the  same  to  E.  F.,  of,  &c.,  for  the  residue  of  the 

said  term  \_or  for  a  term  of  seven  years  from  the  day  of 

,   19 — ]  :    But    so    that   this   consent   shall   not  extend   to 

authorise  any  further  or  other  assignment  or  underletting  of  the 
premises. 

As  WITNESS  my  hand  this day  of . 

A.  B.  (Lessor). 


No.  11. 

LICENCE  (b)  from  Lessor  to  Lessee  to  grant  an  Under- 
lease of  Part  of  the  Demised  Premises  upon  Condition 
that  the  Underlessee  shall  not  Assign  or  Underlet 
inithout  the  Consent  of  the  Superior  Lessor. 


day  of 


19 — ,  Between 


Parties.  THIS  INDENTURE,  made  the  - 

A.  B.,  of,  &c.  (hereinafter  called  the  Lessor,  which  expression, 


No  fine  on 
consent  to 
assignment. 


(a)  Unless  the  lease  so  provides,  the  lessor  cannot  claim  a  fine  in  considera- 
tion of  the  licence :  Conv.  Act,  1892,  s.  3.  The  licence  extends  only  to  the 
actual  assignment  or  ixnderlease  authorised  by  the  licence  :  Law  of  Property 
Amendment  Act,  1859,  s.  1. 

(6)  As  this  instrument  contains  a  covenant,  it  should  be  under  seal ;  but 
a  simple  licence  to  assign  may  be  by  writing  only,  iinless  a  deed  is  expressly 
requii'ed  by  the  lease. 
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where  the  context  so  admits,  incUides  his  heirs  and  assigns),  of 
the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Tenant, 
which  expression,  wheie  the  context  so  admits,  includes  his 
executors,  administrators  and  assigns),  of  the  other  part: 

Whekeas  by  an  Indenture   of   Lease  dated,  Arc,  and   made  Recital  of 
between  the  Lessor  of  the  one  part,    and    the    Tenant  of   the 
other  part,  the  Lessor  demised  certain  lands  and  hereditaments 
therein  described  unto  the  Tenant  for  the  term  of  twenty-one 
years  from  the  24th  day  of  June,  18 — ,  at   the  yearly  rent  of 

£ ,   and    subject  to   the   covenants  and    conditions    therein 

contained  and  on  the  Lessee's  part  to  be  observed  and  performed, 
including  a  covenant  not  to  assign  or  underlet  the  premises  or 
any  part  thereof  without  the  previous  licence  or  consent  in 
writing  of  the  Lessor,  and  a  proviso  for  re-entry  on  breach  of 
any  of  the  covenants  therein  contained  : 

And  whereas  the  Lessor  has,  at  the  request  of  the  Tenant,  Agreement  by 
agreed  to  grant  to  him  such  licence  and  consent  as  hereinafter  gi!inUiceuce. 
appearing,  but  subject  to  the  covenants  and  conditions  hereinafter 
contained : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  The   Lessor   hereby  grants   to    the    Tenant   Licence   and  Lessor  grants 
Authority  to  underlet  to  E.  F.,  of,  &g.,  [^  J;^;,^^^ 

All,  &c.  {describe  parcels),  being  part  of  the  premises  demised  of'^feu^ged'^^* 

by  the  recited  Lease,  from  the  day  of last,  for  the  premises  for 

residue  of   the  said  term  of  twenty-one  years  thereby  granted  original  term, 
(except  the  last  ten  days  thereof),  da^f sublet 

Such  underlease  to  be  subject  to  the  covenants  and  conditions  ^  covenants 

.  ''  and  conditions 

contained  ni  the  recited  Lease  and  on  the  part  of  the  Tenant  to  of  superior 
be  observed  and  performed  (except  the  covenant  for  payment  of  neTc'ondition 
rent)  so  far  as  the  same  covenants  and  conditions  relate  to  the  ment  or3"' 
premises  to  be  comprised  in  such  underlease,  and  to  be  made  on  letting,  with- 

.  '  out  consent  of 

the  express  condition  that  the  said  E.  F.,  his  executors,  adminis-  superior 
trators  or  assigns,  shall  not  at  any  time  assign,  underlet  or 
otherwise  part  with  the  last-mentioned  premises,  or  any  part 
thereof,  for  the  whole  or  any  part  of  the  term  to  be  granted  by 
such  underlease,  without  the  previous  hcence  or  consent  in 
writing  of  the  Lessor. 

2.  In  consideration  of  the  licence  hereinbefore  granted,  the  Covenant  by 
Tenant,  for  himself  and  his  assigns,  hereby  covenants  with  the     *'''®^^  "°*  *'' 
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waive  condi-      Lessoi"  that  the  Tenant  will  not,  without  the  licence  or  consent 

tion  against  •  -l-  e    l^        t  i  •         l^^  iv  •       l 

assignment,  i^^  Writing  01  the  Lessor,  release  or  waive  the  condition  against 
ins'rtod'hi  assignment  or  underletting  to  be  contained  in  the  intended 
underlease        underlease  as  aforesaid,  but  will  (unless  otherwise  directed  by  the 

without  .  .       -     .  , 

Lfessor's  Lessor)  re-enter  on  the  premises  comprised  m  the  same  under- 

lease in  case  of  any  breach  of  such  condition  and  otherwise  take 
full  advantage  thereof. 
Proviso  for  3.  PROVIDED  ALWAYS,  that  the  proviso  for  re-entry  contained  in 

superim- Lease  ^^e  recited  Lease  shall  be  exercisable,  not  only  in  case  of  the 
to  extend  breach  of  any  of  the  covenants  therein  contained,  but  also  in 

to  a  breach  oi  *' 

the  above         case  of  any  breach  of  the  foregoing  covenant. 

covenant.  -r  „ 

In  witness,  &c. 


No.  III. 

LICENCE   by  Superior   Lessor   and   Underlessor   to  an 
Underlessee  to  assign. 

Recitals  of  VVhereas  {rccite  Lease  from  A.  B.  to  C.  D.,as  in  last  Precedent) : 

XjiKiei-kase.  And  WHEREAS  by  an  Indenture  of  Underlease  dated,  &c.,  and 

made,  &c.,  the  said  C.  D.  (having  first  obtained  the  licence  and 
consent  in  writing  of  the  said  A.  B.)  demised  All,  &c.  {parcels), 
unto  the  said  E.  F.  for  the  residue  of  the  said  term  of  twenty- 
one  years  granted  by  the  recited  Lease  as  aforesaid  (except  the 

last  ten  days  thereof)  at  the  yearly  rent  of  £ ,  and  subject 

to  the  covenants  therein    contained    and    on  the   Lessee's  part 

to  be  observed  and  performed,  being  covenants  to  the  like  effect 

as  the  Lessee's  covenants  contained  in  the  recited  Lease,  and 

also  a  covenant  by  the  said  E.  F.  not   to  assign  or  underlet 

without  the  previous  licence  or  consent  in  writing  of  the  said 

C.  D.,  his  executors,  administrators  or  assigns,  and  also  of  the 

said  A.  B,,  his  heirs  or  assigns,  and  subject  also  to  a  condition 

for  re-entry  on  breach  of  any  of  the  said  covenants : 

Application  by       And  WHEREAS  the  Said  A.  B.  and  C.  D.  have  at  the  request  of 

forii^cence^to     ^^^  ^aid  E.  F.  agreed  to  grant  their   licence  and  consent  to 

assign.  such  assignment  as  is  hereinafter  mentioned  : 

Superior  NOW  THEREFORE  the  said  A.  B.  and  C.  D.  do,  and  each  of 

Underlessor      them  doth,  hereby  grant  to  the  said  E.  F.  licence  and  authority 

give 
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to  assign  all  the  premises  comprised  in  the  said  Indenture  of  licence  to 

UnclGrlGssG6  to 

Underlease  unto  G.  H.,  of,  Arc,  subject  to  the  rent,  covenants  assign. 
and  conditions  by  and  in  the  said  Underlease  contained  and  on 
the  Underlessee's  part  to  be  observed  and  performed,  including 
the  covenant  against  assigning  and  underletting  without  consent, 
which  covenant  shall  remain  in  full  force  as  against  the  said 
G.  H.,  his  executors,  administrators  or  assigns. 

As  WITNESS  the  hands  of  the  said  A.  B.  and  C.  D.  this 

day  of ,  19 — . 

No.  IV. 

LICENCE  by  a  Lord  q/  a  Manoe  to  his  Copyhold  Tenant 
to  Lease /or  Twenty-one  Years  (fc?>). 

J,  A.  B.,  of,  &c.,  the  lord  of  the  Manor  of ,  in  the  County 

of ,  hereby  authorise  you  to  demise  the  copyhold  messuage 

or  tenement  situated,  kc.  (to  which  you  were  admitted  tenant 

[out  of  Court]  at  a  court  held  for  the  said  Manor  on  the  

day  of ),  to  E.  F.,  of,  &c.,  for  a  term  of  twenty-one  years, 

from  the day  of ,  19 — . 

As  WITNESS  my  hand  this day  of ,  19 — . 


A.  B.  {Lord  of  the  Manor). 


To  CD.  (Tenant). 


No.  V. 


NOTICE  to  quit  hij  a  Landlord  to  a  Tenant  (<?)  from   Year 
to  Year  {d). 

To  C.  D.  (renant). 

I,   A.  B.,  of,  &c.  (Landlord)    [_or  I,  A.  B.,  of,  &c.,   as  agent  for 
and  on  behalf  of  your  Landlord,  E.  F.,  of,  &c.],  hereby  give  you 

{hh)  Such  a  licence  is  required  to  prevent  a  forfeiture. 

(r)  See  the  Agr.  H.  Act,  1908,  s.  11,  which  enables  the  tenant  after  1908 
to  claim  compensation  if  he  is  tvu'ned  out  at  the  end  of  his  tenancy  "  without 
good  and  sufficient  cause  and  for  reasons  inconsistent  with  good  estate 
management,"  the  meaning  of  which  words  remains  to  be  explained,  but  see 
Broirn  v.  Mitchell,  1910,  S.  C.  369. 

{d)  A  notice  to  quit  must  expire  at  the  period  of  the  year  at  which  the   When  a  notice 
tenancy  commences.     A  tenancy  commencing   on   the  19th  May  ends  at   to  quit  expires. 
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notice  to  quit  and  deliver  u|)  possession  of  the  messuage,  &c. 
(descyibinfi  the  property  shortli/),  which  you  hold  of  me  [or  of  the 

said  E.  F.],  on  the day  of ,  19 —   [or  on  other  the  "day 

on  which  the  current  year  of  your  tenancy  will  expire  next  after 
the  end  of  half  a  year  (e)  from  the  time  of  your  being  served 
with  this  notice  (/)]. 

Dated  the day-  of . 

(Signed)    A.  B. 


No.  VI. 
NOTICE  to  quit  hi/  Landlord  to  a  Weekly  Tenant. 

To  C.  D.  {Tenant). 

I,  A.  B.,  of,  &c.  (Landlord)  [or  I,  A.  B.,  of,  &c.,  as  agent  for  and 
on  behalf  of  your  Landlord,  E.  F.,  of,  &c,],  hereby  give  you 
notice  to  quit  and  deliver  up  possession  of  the  cottage,  &c. 
(describing  it  shortly),  which  you  hold  of  me  [or  of  the  said  E.  F.] , 

on  Saturday,  the day  of next,  or  on  other  the  day  on 

which  the  current  week  of  your  tenancy  will  expire  next  after 
the  end  of  a  week  from  the  time  of  your  being  served  with  this 
notice. 

Dated,  &c.  (Signed)     A.  B. 

miduight  of  the  18th  May,  and  a  notice  to  quit  on  the  18th  would  be  good, 
and  a  notice  to  quit  on  the  19th  would  be  also  good. 

A  half-year  for  the  purpose  of  notice  consists  of  182  days,  except  when 
the  tenancy  begins  from  one  of  the  usual  quarter  days,  in  which  case  notice 
on  one  qviarter  day  to  quit  on  the  next  but  one  is  suflBcient :  Eoe  d.  Durant 
V.  Doe  (1830),  6  Bing.  574 ;  8  L.  J.  (0.  S.)  C.  P.  227  ;  Sidehotham  v.  Holland, 
1895,  1  Q.  B.  378 ;  64  L.  J.  Q.  B.  200.  A  tenancy  "  subject  to  three  months' 
notice  on  either  side  at  anytime  to  terminate  this  agi-eement"  is  deter- 
minable on  three  months'  notice  expiring  on  any  day  :  Soa7nes  v.  Nicholson, 
1902,  1  K.  B.  157  ;  71  Tj.  J.  K.  B.  24  ;  but  a  tenancy  "  until  such  tenancy 
shall  be  determined  as  hereinafter  mentioned" — namely,  a  jwwer  "  to  deter- 
mine the  tenancy  hereby  created  by  three  calendar  months'  notice  " — creates 
a  yearly  tenancy  determinable  by  three  months'  notice  expiring  luitJi  any 
year  of  the  tenancy  :  Lewis  v.  Baker,  1906,  2  K.  B.  599 ;  75  L.  J.  K.  B.  848  ; 
and  generally  as  to  notices  to  quit,  see  Dissertation,  p.  36,  sup. 

(e)  If  a   year's   notice   is   requisite   (see  the  Agr.  H.  Act,  1908,  s.  22), 

substitute  here  "  a  year  '  for  "half  a  year." 

(/)  The  words  in  brackets  will  be  inserted  whex'ever  there  is  any  doubt 
as  to  the  day  on  which  the  tenancy  commenced. 
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No.   VII. 

NOTICE  0/ Owner's  intention  to  apply  to  Justices  to  Recover 
Possession  of  a  Cottage  held  on  a  weekly  tenancy  under 
the  Small  Tenements  Eecovery  Act,  1838  (1  &  2 
Vict.  c.  14:)  ig). 

I,  A.  B.,  of,  &e.  (Owner)  [or  I,  A.  B.,  of,  &c.,  as  agent  for  E.  F., 
of,  &c.  (the  Owner)'],  do  hereby  give  you  notice,  that  unless 
jDeaceable  possession  of  the  tenement  (shortly  describing  it)  which 
was  held  of  me  [or  of  the  said  E.  F.]  under  a  weekly  tenancy  (li), 
which  was  determined  (/)  by  notice  to  quit  from  me  [or  the  said 

E.   F.]  on   the  day  of last,   and  which  tenement  is 

now  held  over  and  detained  from  me  [or  the  said  E.  F.],  be 
given  to  me  [or  the  said  E.  F.]  on  or  before  the  expiration  of 

seven  clear  days  from  the  service  of  this  Notice,  I  shall  on 

next,  the  daj^  of  ,  at of  the  clock  of  the  same 

day,  at ,  apply  to  His  Majesty's  justices  of  the  peace  acting 

for  the  district   of (being  the  district,  division  or  place  in 

ivhich  the  tenement  or  any  part  thereof  is  situated),  in  petty  sessions 
assembled,  to  issue  their  warrant  directing  the  constable  of  the 
said  district  to  enter  and  take  possession  of  the  said  tenement, 
and  to  eject  any  person  therefrom. 

(Signed)    A.  B. 
To  Mr. . 


{g)  This  notice  must  be  served  either  personally  or  by  leaving  it  with 
some  person  being  in  and  apparently  residing  at  the  place  of  abode  of  the 
person  holding  over,  and  the  person  serving  the  notice  must  read  it  over  to 
the  person  served  or  with  whom  it  is  left  and  explain  the  purport  and 
intent  of  it.  If,  however,  the  person  holding  over  cannot  be  found,  and 
his  place  of  abode  is  not  known,  or  admission  thereto  cannot  be  obtained,  the 
summons  may  be  posted  up  on  some  conspicuous  part  of  the  premises. 

If  the  tenant  does  not  actuallj'  occui:)y  the  premises,  or  only  occupies  a 
part,  the  notice  must  be  served  on  the  actual  occupier  ;  see  also  Dissertation, 
p.  42,  sup. 

[h]  Or  "on  a  tenancy  from  year  to  year,"  or  otherwise,  as  the 
case  may  be. 

(t)  Or  "  expired,"  or  otherwise,  as  the  case  may  be. 
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No.  VIII. 
NOTICE  to  quit  hy  Tenant  from  Year  to  Year. 

To  A.  B.  (Landlord). 

I,    C.    D.,   of,    &c.    (Tenant),    hereby   give   you    notice,    that    I 

shall  quit  and  deliver  up  on  the day  of ,  19 — ,  the 

possession  of  the  messuage,   &c.  (describe  the  property  shortly), 
which  I  now  hold  of  you  as  a  yearly  tenant. 

Dated  the day  of . 

(Signed)    CD. 

No.  IX. 

NOTICE  by  Tenant  to  determine  a  Lease. 

I    hereby   give   you   notice,    that   in  pursuance   of   the    power 
for  this  jDurpose  given  to  me  by  the  Indenture  of  Lease  dated  the 

day  of ,  and  made  between  you  of  the  one  part  and 

me  of  the  other  part,  it  is  my  intention  to  determine  the  Lease 

thereby  made  on  the day  of next,  and  I  shall  therefore 

quit  and   deliver  up  possession  to   you  of    the  messuage  and 
premises  situated  at,  &c.,  comprised  in  the  said  Indenture  of 

Lease  on  the  said day  of . 

Dated  the day  of . 


To  C.  D.  (Landlord). 


A.  B.  (Tenant). 


No.  X. 


NOTICE  by  a  Lessor  to  his  Lessee  requiring  him  to  put 
t/ig  Premises  mEEPAiE^j»?'s?trt?2^  to  a  Coye^m^t  contained 
in  the  Lease  (/<•). 

I  hereby   give   you   notice  and  require,   that  in  pursuance  of 
the  covenant  in  that  behalf  contained  in  the  Indenture  of  Lease 

dated  the day  of ,  under  which  you  hold  the  messuage 

and  premises.  No.,  &c.  (describing  the  p)remises  shortly),  you  do  and 

(k)  See  next  Precedent. 
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execute,  within  six  calendar  months  from  the  date  hereof,  the 
repairs  in  and  upon  the  said  messuage  and  premises,  which  are 
sjDecified  in  the  Schedule  to  this  notice. 

A.  B.  (Landlord). 
To  C.  D.  (Tenant). 

The  Schedule  above  refekked  to. 
No.  XL 

NOTICE  by  Lessor  to  Lessee  under  Section  14  of  the 
CoNv.  Act,  1881,  requiring  him  to  Eemedy  Breaches 
of  Covenant  [and  pay  Compensation]  . 

To  C.  D.,  of,  &c.,  the  Lessee  of  the  messuage  and  premises  known 
as,  &c.  (dcscrihinfj  it  shortly),  comprised  in  an  Indenture  of 
Lease  dated,  &c.,  and  made,  &c.  {date  and  parties),  and  to 
all  others  whom  it  may  concern. 

I,  A.  B,,  of,    &c.    (Lessor),  being    the  person    entitled   to   the 
reversion  of  the  above-mentioned  premises  expectant  on  the  said 
Lease,    hereby    give   you   notice    that    you    have    broken    the  Notice  to 
covenant  contained  in  the  said  Lease  to  keep  the  premises  in  good  ^^dfying 
and  substantial  repair  [and  also  the  covenants  as  to  outside  and  '^I'^aches, 
inside  painting],  and  that  I  have  specified  in  the  Schedule  hereto 
the  particular  breaches  of  which  I  complain  and  the  repairs  and 
work  which  ought  to  be  done  to  remedy  the  same  : 

And  I  hereby  require  you  to  remedy  the  said  breaches  [and  and  i-equiriug 

1  ,  .  p    •  1  11  ,  •  •  \\m\  to  remedy 

also  to  pay  to  me  lair  and  reasonable  compensation  in  money  samebydoint^ 

for  the  same]  :  rSeXrf ' 

And  I  hereby    further   give   you   notice    that    unless   you  audtopay 

•^  compensation. 

comply  with  the  above  requirement  within  a  reasonable  time,  I 
shall  proceed  to  enforce  my  right  of  re-entry  under  the  Lease. 

Dated  this day  of ,  19 — . 

A.  B.  (Lessor). 

The  Schedule  above  referred   to. 

(To  specify  tJie  particular  breaches  and  the    repairs  and  worh  to 

be  done  (I)). 

(?)  Notice  of  breaches  without  express  reference  to  the  woi-k  to  be  done 
to  remedy  them  is  sufficient  notice  within  Conv.  Act,  1881,  s.  14:  Fig<jott 
V.  Middlesex,  &c.  CounriJ,  1909,  1  Ch.  134  ;   77  L.  J.  Ch.  S13. 
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No.  XII. 

NOTICE  hij  Lessee  to  Lessor  of  Election  to  Purchase  the 
Freehold  and  Inheritance  of  Premises,  pursuant  to  a 
Power  contained  in  the  Lease  for  this  purpose. 

I  hereby   give   you   notice,  that   pursuant    to    the    power    for 

this  i^urpose  given  to  me  by  an  Indenture  of  Lease  dated  the 

day  of  ,  whereby  certain  hereditaments  situated,  &c.,  were 

demised  by  you  to  me  for  the  term  of  years,  I  elect  and 

agree  to  purchase  the  said  hereditaments  and  the  inheritance 

thereof  in  fee  simple,  at  the  price  of  £ ,  and  to  pay  the 

purchase-money,  and  in  all  respects  to  comply  with  the  terms 
prescribed  by  the  said  Lease  in  respect  of  such  purchase  by 
me  :  And  I  request  you  on  or  before  the  expiration  of  one 
calendar  month  from  the  date  hereof  to  make  out  and  deliver 
to  me  an  abstract  of  the  title  to  the  said  hereditaments  according 
to  the  stipulation  for  that  purpose  contained  in  the  said  Lease. 

As  avitness  my  hand  this day  of . 

C.  D.  (Lessee). 

To  A.  B.  (Lessor). 


F.— DISSERTATION  ON  SETTLEMENTS,  TRUSTS, 
TRUSTEES,  &c. 


INTRODUCTOEY  NOTE. 


As  the  objects  of  a  personalty  settlement  require  the  interven- 
tion of  trustees,  while  those  of  a  realty  settlement  involve  the 
appointment  of  S.  L.  Act  trustees,  and  marriage  is  the  ordinary 
occasion  of  a  settlement,  we  propose  in  Chapter  I.  to  consider 
shortly  the  law  as  to  the  duties,  powers,  and  liabilities  of  trustees, 
in  Chapter  II.  the  law  of  husband  and  wife  as  regards  jjroperty 
and  contracts,  and  in  Chapter  III.  to  deal  with  the  law  and 
practice  relating  to  settlements. 


CHAPTER  I. 


THE    LAW    OF    TRUSTEES. 


Sect.    I. —  TJie  nature  of  a  trust  and  the  different  kinds  of 

trusts  (a). 

A  TRi?ST  may  be  defined  as  an  obligation  attached  to  the  owner-  Definition  of 
ship  of  real  or  personal  property  or  of  some  interest  in,  or  j)ower 
over,  real  or  personal  property  binding  the  person  in  whom  such 
property,  interest,  or  power  is  vested  to  hold  or  exercise  it  for  the 
benefit  of  some  other  jDerson  or  j)ersons  (including  or  excluding, 
where  there  are  several  persons,  the  person  in  whom  the  interest 
or  power  is  vested,  as  the  case  may  be),  and  which  obligation  is 
enforceable  by  means  of  the  equitable  jurisdiction  of  the  Court. 

(«)  See  also  Lewin  and  Godefroi. 
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TRUSTEES. 


Bare  trust. 


Active  trust. 


How  an 
active  trust 
may  become 
a  bare  trust. 


Election. 


Express  and 
constructive 
trusts. 

What  is  an 
express  trust. 


A  trust  may  be  a  bare  trust,  or  an  active  trust.  A  bare  trust 
is  where  the  instrument  imposes  on  the  trustee  no  duty  beyond 
that  imphed  by  law  from  the  bare  relation  of  trustee  and 
beneficiary,  e.g.,  where  land  is  vested  in  A.  in  trust  for  B.,  the 
simple  duty  of  A.  being  to  convey  the  land  to  B.,  or  according  to 
his  direction,  whenever  required  so  to  do,  and  in  the  meantime 
to  permit  him  to  receive  the  rents  and  profits  (h).  An  active 
trust  is  where  the  instrument  imposes  on  the  trustee  some 
special  duty  beyond  the  simple  obligation  above  referred  to,  e.g., 
a  trust  to  sell,  or  to  manage,  or  to  receive  the  rents  and  apply 
them  in  a  particular  manner. 

A  trust  originally  active  may  become  a  bare  trust,  either  by 
reason  of  all  the  special  duties  having  been  performed,  or  by 
reason  of  the  obligation  to  perform  such  duties  having  been  put 
an  end  to  by  the  act  of  all  the  persons  beneficially  interested  in 
their  performance,  which  act  is  usually  called  an  election.  Thus, 
if  personal  estate  is  given  to  a  trustee  in  trust  to  apply  the 
income  during  the  minority  of  A.  for  his  maintenance,  and  on 
his  attaining  twenty-one  in  trust  for  A.  absolutely,  the  trust 
becomes  a  bare  trust  so  soon  as  A.  attains  twenty-one.  Again, 
if  land  is  vested  in  a  trustee  upon  trust  to  sell  and  divide  the 
proceeds  between  a  number  of  persons,  all  of  whom,  being  sui 
juris,  join  in  requesting  him  not  to  sell  but  to  convey  the  land  to 
them  as  real  estate,  the  trust  from  the  date  of  such  request 
becomes  a  bare  trust. 

Trusts  may  be  also  divided  into  e.vp)'ess  trusts,  and  implied  or 
constnictire  trusts. 

The  most  obvious  example  of  an  express  trust  is  where  trusts 
are  declared,  and  trustees  appointed  to  perform  them,  by  a  deed, 
will,  or  other  instrument  in  writing  (c).  But  a  writing  is  not  in 
all  cases  essential.  Thus,  if  land  is  conveyed  by  A.  to  B.,  parol 
evidence   is  admissible  notwithstanding  s.  7  of  the  Statute  of 


(h)  The  meaning  of  a  "  bare  trustee  "  and  the  authorities  on  the  subject 
will  be  found  in  Vol.  I. 

(c)  I'etre  v.  1\  (lSo2),  1  Drew.  371. 
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Frauds  to  show  that  the  intention  of  the  parties  was  that  B. 
should  be  a  trustee  for  A.,  and  a  trust  thus  established  becomes 
an  express  trust  {d).  Also  where  a  person  occupies  a  fiduciary 
relation  to  another,  r.;/.,  as  agent,  money  or  other  property 
deposited  with  him  on  the  strength  of  that  relation  is  held  by 
him  on  an  express  trust  (c),  and  where  a  husband  borrowed  trust 
money  from  the  trustees  of  his  marriage  settlement  he  was  held 
to  be  an  express  trustee  (/'). 

An  iiiipUt'd  or  constnicticc  trust  is  one  arising  by  implication  or  inbtances  of 

implied  or 

construction  of  law  from  certain  circumstances.  constructive 

trusts. 

Thus,  if  there  is  a  duly  constituted  trust,  and  a  stranger  to 
the  trust  so  acts  that  the  Court  fixes  on  him  the  duties  and 
responsibilities  of  a  trustee,  that  person  is  a  constructive 
trustee  (g).  Again,  if  A.  purchases  land  in  the  name  of  B. 
and  provides  the  purchase-money,  or  if  he  voluntarily  transfers 
stock  into  the  name  of  B.  or  the  joint  names  of  himself  and  B., 
B.  will  be  deemed  a  trustee  for  A.  (h),  unless  A.  is  B.'s  hus- 
band (i)  or  father  (/.),  or  stands  to  B.  in  loco  imrentis  {I),  in  which 
case  the  purchase  or  transfer  will  be  considered  as  an  advance- 
ment in  consideration  of  the  relationship,  unless  it  is  shown 
by  evidence  or  may  be  presumed  from  the  circumstances  that  a 
gift  from  A.  to  B.  was  intended  {m). 

Again,  if  property  is  conveyed  to  a  trustee,  upon  trusts  which  Resulting 

,       „    .,  ,  trust. 

partly  fail  or  do  not  exhaust  the  whole  legal  interest  conveyed, 
there  will,  as  a  general  rule,  be  an  implied  trust  to  the  extent  of 
the  undisposed-of  interest  for  the  grantor,  which  trust  is  usually 

{(1)  Roche/oucuhl  v.  Boitstead,  1897,  1  Ch.  196;  66  L.  J.  Ch.  74. 

(e)  Soar  v.  AslnveJI,  1893,  2  Q.  B.  390;  North  American,  etc.  Go.  v.  Watkins, 
1904,  1  Ch.  242  ;  2  ib.  233;  73  L.  J.  Ch.  117,  626. 

(/)  Be  Dixon,  1900,  2  Ch.  561 ;  69  L.  J.  Ch.  609. 

(</)  (Soar  V.  Ashiuell,  sup. 

(A)  Crijyps  V.  Jee  (1793),  4  Bro.  C.  C.  472. 

{i)  Glaister  v.  Hewer  (1803),  8  Ves.  199. 

(A-)  Hepworth  v.  H.  (1870),  L.  E.  11  Eq.  10;  40  L.  J.  Ch.  111. 

(/)   Currant  v.  Jayo  (1844),  1  Coll.  261. 

{m)  Batstone  v.  Salter  (1875),  L.  E.  10  Ch.  431 ;  44  L.  J.  Ch.  760;  StanJinf/ 
V.  Bowrimj  (1886),  31  Ch.  D.  282  ;  55  L.  J.  Ch.  218. 
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Renewal  of 
lease  by 
trustee  in  his 
own  name. 


Against  whom 
a  trust  may 
be  enforced. 


Statute  of 
Frauds. 


called  a  resulting  trust.  Again,  after  a  contract  for  sale  of  land, 
the  vendor  is  deemed  a  trustee  for  the  purchaser  subject  to  the 
payment  of  the  purchase-money.  It  is  a  rule  that  a  trustee 
cannot  derive  any  personal  advantage  from  the  administration 
of  the  trust  property,  hence,  if  a  trustee  renews  a  lease  in  his 
own  name,  he  will  be  deemed  to  hold  the  new  lease  for  the 
benefit  of  his  cestui  que  trust. 

A  trust  may  be  enforced  against  the  person  in  whom  it  was 
originally  reposed,  and  all  persons  deriving  title  to  the  property 
under  him,  whether  by  descent,  representation,  conveyance,  or 
devise,  other  than  purchasers  for  valuable  consideration  without 
notice  of  the  trust. 

The  Statute  of  Frauds  provides  that  all  declarations  or  crea- 
tions of  trust  of  any  lands,  tenements,  or  hei'editaments  shall  be 
manifested  and  proved  by  some  writing  signed  by  the  party  who 
is  by  law  enabled  to  declare  the  trust  or  by  his  Will,  or  else  they 
shall  be  void  ;  but  trusts  arising  or  resulting  by  implication  or 
construction  of  law  are  excepted.  Grants  and  assignments  of 
trusts  must  also  be  in  writing  and  signed  (o). 

It  has  been  held  in  numerous  cases  that  the  statute  cannot  be 
pleaded  to  cover  a  fraud,  e.g.,  to  enable  a  trustee  to  retain  the 
trust  property  as  his  own,  and  that  parol  evidence  is  admissible 
in  such  cases  to  prove  the  trust  ( j)). 

Sect.  II. — Tlic  poivcrs  and  duties  of  trustees  as  regards  sales. 

The  T.  Act,  1893,  contains  provisions  relating  to  sales  by 
trustees  enabling  them  to  sell  by  auction,  &c.  (q),  and  relating  to 
depreciatory  conditions  (r).  S.  15  authorises  trustees  to  buy 
or  sell  without  excluding  the  application  of  s.  2  of  the  V.  & 
P.  Act,  1874,  which  defines  the  position  as  between  vendor  and 
purchaser  as  to  title,  recitals,  &c. 


(o)  Ss.  7,  8. 

Ip)  Be  Marlhorovgh,  1894,  2  Ch.  133  ;  63  L.  J.  Ch.  471. 

(?)  S.  13. 

(r)  S.  14. 
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Trustees  holding  land  on  trust  for   sale  should  use   proper  Duties  of 

-.,.  T  i_    •      n       ^        1         •  11         111  •  trustees  for 

diligence  to  obtain  the  best  price,  and  should  take  care  to  satisfy  sale  as  to  price 

and  mode  of 

themselves  as  to  the  value  of  the  property  before  they  proceed  sale, 
to  a  sale  (s).     If  they  sell  by  private  contract,  they  should  not, 
as  a  general  rule,  sell  at  a  sum  below  that  at  which  the  property 
has  been   previously  valued  ;  and  if  they  sell  by  auction,  they 
should  properly  advertise  the  intended  sale. 

S.  14  does  not  relieve  a  trustee  from  liability  to  his  beneficiary.  Trustees  still 
if  he  sells  under  conditions  unnecessarily  depreciatory  and  the  beneficiary  for 
purchase-money  be  thereby  rendered  inadequate.  hnpropeV 

Unless  authorised  by  the  terms  of  the  trust  to  defer  a  sale,  tT", '  T^"^' 

•^  '    Eisk  of 

it  is  the  duty  of  the  trustee  to  sell  as  soon  as  he  conveniently  <ieiaying  a 
can  {t) ;  if  he  does  not,  and  the  property  falls  in  value,  he  runs 
the  risk  of  being  held  answerable  for  the  loss,  particularly 
if  he  has  it  in  the  meantime  bought  in  at  an  auction  at  a  sum 
higher  than  that  ultimately  realised,  or  otherwise  refuses  a  fair 
offer  (u). 

A  trust  for  sale  to  take  effect  at  a  future  time,  or  on  certain  Effect  of 
conditions,  can  only  be  exercised  at  the  time  and  in  accordance  for  sale. 
with  the  conditions  prescribed  (,/■).  Where  there  is  future  trust 
for  sale,  then  the  trustee  is  not  the  proper  person  to  make  title, 
for  under  S.  L.  Act,  1890,  s.  16,  he  becomes  a  trustee  for  the 
purposes  of  the  S.  L.  Acts,  and  the  tenant  for  life  must  make 
title,  the  trustee  having  no  immediate  power  of  sale. 

Where  land  is  held  on  an  express  or  implied  trust  for  sale,  WHiereiand 
the  fact  that  the  share  in  the  proceeds  of  sale  of  one  beneficiary  foVsaTe,  one 
has  vested    in   possession  does  not  entitle  him  to   call   for   an  cannot  aiu  for 

conveyance  of 

(«)  Conol/i/  V.  Parsons  (1797),  3  Ves.  625,  n. ;  Campbell  v.  Walker  (1800), 
5  Yes.  678 ;  Ord  v.  Noel  (1820),  5  Madd.  438  ;  see  also  Harper  v.  Hayes  (I860), 
2  D.  F.  &  J.  542  ;  Sdhij  v.  Boioie  (1863),  4  Giff.  3U0. 

{t)  Graylurn  v.  Clarhson  (1868),  L.  E.  3  Ch.  605;  Sndthorpe  v.  Tipper 
(1871),  L.  E.  13  Eq.  232;  41  L.  J.  Ch.  266. 

(»)  Taylor  Y.  Tabrmn  {1S33),  6  Sim.  281;  1  L.  J.  Ch.  189;  Fry  v.  F. 
(1859),  27  Beav.  144  ;  28  L.  J.  Ch.  593;  Sug.  50. 

(.r)  See  Johnstone  v.  Baher  (1845),  8  Beav.  233;  Wanty.  Stallihrass  (1873), 
L.  E.  8  Ex.  175 ;  42  L.  J.  Ex.  108  ;  Sykes  v.  Sheard  (1863),  2  D.  J.  &  S.  6; 
33  L.  J.  Ch.  181  ;  Jeffreys  v.  Marshall  (1870),  19  W.  E.  94. 
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Unlimited 
power  of  sale 
in  a  settlement 
valid. 


immediate  sale  of  the  entirety  or  for  a  conveyance  of  his 
undivided  share  in  the  land  (z). 

The  reason  is  that  when  land  is  held  on  trust  for  sale  it  can 
be  disjiosed  of  to  better  advantage  as  an  entire  estate.  To  split 
it  up  into  undivided  shares  would  damage  the  interests  of  the 
beneficiaries. 

A  trust  to  sell  within  a  given  lime  will  not  preclude  the 
trustees  from  selling  after  that  time,  if  the  nature  of  the  trusts 
requires  that  there  must  certainly  be  a  sale,  notwithstanding  the 
lapse  of  time,  either  by  the  trustees  or  by  the  Court  (h). 

Under  a  trust  for  sale  of  leaseholds  trustees  can  sell  by  way  of 
underlease  (c). 

Trustees  for  sale  must  sell  the  timber  with  the  estate,  although 
the  tenant  for  life  is  unimpeachable  for  waste  (d). 

Having  regard  to  the  fact  that  s.  44  of  the  T.  Act,  1893 
(amended  by  s.  3  of  the  T.  Act,  1894),  authorises  the  Court  to 
sanction  the  sale,  &c.,  by  trustees  for  sale  of  surface  and  minerals 
apart,  it  would  seem  that  they  have  no  implied  power  to  do  so. 
Hence,  in  the  present  state  of  the  law,  all  questions  should  be 
prevented  by  inserting  in  every  instrument  creating  a  trust  for 
sale  of  mineral  property  an  exjDress  power  either  to  sell  the 
surface  and  minerals  separately,  or,  as  is  usual,  to  exercise  the 
statutory  powers  of  a  tenant  for  life  (e). 

A  power  of  sale  vested  in  trustees  by  a  settlement,  the  proceeds 
being  directed  to  be  laid  out  in  the  purchase  of  land  to  be  settled 
to  the  like  uses  as  the  land  sold,  or  being  otherwise  liable  to 
trusts  corresponding  with  those  uses,  does  not  transgress  the 
rule  against  perpetuities,  although  no  limit  is  imposed  by  the 


(2)  Be  HorsnaiU,  1909,  1  Ch.  631 ;  78  L.  J.  Ch.  331. 

(h)  Pearce  v.  Gardner  (1852),  10  Hare,  287. 

(c)  Be  Jmld  and  Poland,  1906,  1  CH.  694 ;  75  L.  J.  Oh.  403,  overruling 
Be  Walker  and  OaTcshott,  1901,  2  Ch.  383  ;  70  L.  J.  Ch.  666. 

(rZ)  Cockerell  v.  Gholmeley  (1832),  1  CI.  &  F.  60 ;  Be  Llewellin  (1887).  37 
Ch.  D.  317;  57  L.  J.  Ch.  316. 

(e)  See  S.  L.  Act,  1882,  s.  17;  Be  Gladstone,  1900,  2  Ch.  101;  69  L.  J.  Ch. 
455;  Re  D.  0/ Butlavd's  S.  E.,  1900,  2  Ch.  206;  69  L.  J.  Ch.  603. 
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terms  of  the  instrument  as  to  the  period  during  which  it  may  be 
exercised.     Such  a  Umit  was  in  fact  implied  from  the  nature  and  Ceases  wiien 

the  estate  vests 

object  of  the  power,  which  was  intended  to  enable  alienation  during  in  fee  simple 

in  possession. 

the  continuance  of  the  particular  estates  created  by  the  settle- 
ment, and  when  those  estates  determined  and  the  land  became 
vested  in  fee  simple  in  possession,  either  under  the  ultimate 
limitation  in  the  deed  or  by  reason  of  a  disentailing  assurance, 
the  power  ceased  also.  Thus,  if  lands  were  settled  on  A.  for  life, 
with  remainder  to  the  sons  of  A,  successively  in  tail,  with 
remainder  to  B,  in  fee  simple,  and  a  power  of  sale  unlimited  in 
terms  was  vested  in  trustees,  such  power  remained  in  force  during 
A.'s  life,  and,  if  he  left  male  issue,  until  a  tenant  in  tail  attained 
twenty-one  and  barred  the  entail,  and  upon  that  event  happening, 
or  on  the  death  of  A.,  if  he  had  no  male  issue,  the  power  ceased  (/). 
It  seems  that  the  existence  of  a  jointure  rent-charge,  the  fee 
simple  being  vested  in  possession  subject  to  such  jointure,  did  not 
keep  alive  the  power  (//),  According  to  the  modern  practice,  a 
power  of  sale  is  now  rarely,  if  ever,  used,  it  being  sufficient  to 
appoint  trustees  for  the  purposes  of  the  S,  L,  Acts, 

If  property  is  settled,  as  to  one  undivided  share,  for  one  class  Power  remains 

although  an 

of  persons,  and  as  to  the  other  share  for  another  class,  tue  tact    undivided 

.  .  share  has 

of  one  share  having  become  absolutely  vested  m  possession  does  become  vested 

in  possession. 

not  put  an  end  to  the  power,  which  remains  in  force  until  the 
entirety  has  become  so  vested  (li). 

The  doctrine  that  a  power  of  sale  unlimited  in  terms  ceases  so  Doctrine  does 

not  apply 

soon  as  the  property  becomes  absolutely  vested,  does  not  apply  where  power 

.is  for  purpose 

to  a  case  where  the  power  is  made  to  take  eiiect  on  the  coming  of  division. 
into  existence  of  the  absolute  limitation,  e.g.,  where  property  is 
given  to  trustees  in  trust  for  a  class  of  persons  absolutely,  either 

(/)  Morthx-h  V.  Bnlhr  (1804),  10  Ves.  31o  ;  Lantshery  v.  Collier  (ISoG), 
•2  K.  &  J.  709 ;  25  L.  J.  Ch.  672. 

(,(/)  Wheate  v.  Hall  (1809),  17  Ves.  86  ;  bat  see  as  regards  the  S.  L.  Act 
powers,  Re  Mundy  and  Reaper,  1899,  1  Ch.  275;  68  L.  J.  Ch.  135. 

(/i)  Taite  v.  Swindead  (1859),  26  Beav.  525;  Re  Brown's  Settlement  (1870), 
L.  Pv.  10  Eq.  349  ;  39  L.  J.  Ch.  845  ;  and  see  Re  Horsnaill,  1909,  1  Ch.  631  ; 
78  L.  J.  Ch.  331,  where  there  was  a  trust  for  sale. 

P. — VOL.    II.  16 


242  TRUSTEES. 

immediately  or  after  the  determination  of  a  prior  life  interest, 

with  a  power  to  isell  for  the  purpose  of  division.     Such  a  power 

has  been  held  to  be  valid  on  the  ground  that  it  must  from  its 

nature   be  exercised    within  a  reasonable  time,  i.e.,  before  the 

expiration  of  twenty-one  years  (/). 

Power  limited        Where  a  power  of  sale   is   conferred    so   as   in   terms  to  be 

continue  after    exercisable    only    within    the   permitted  period,    such  a  power 

become  vested,  remains  in  force  notwithstanding  that  the  property  has  become 

absolutely  vested,  if  such  appears  to  be  the  settlor's  intention 

and  there  has  been  no  election  by  all  the  beneficiaries  to  put 

an  end  to  it  (k). 

Power  of  sale        A  powor  of  Sale  is  not  extinguished  until  all  the  purposes  for 

subsists  until  ,   .    ,     .  .    .        , ,  ,      i   i  i    ,  •    j   /j 

purposes  fail,     whicli  it  was  Originally  created  have  ceased  to  exist  (/). 

Power  of  sale,        A  powor  to  Sell  in  Order  to  raise  a  sum  of  money  implies,  it  has 

authorises  a      beeii  Said,  a  power  to  mortgage,  which  is  a  conditional  sale  (m) ; 

"^°^  '  but  this  is  only  the  case  when  the  purpose  of  the  trust  will  be 
answered  by  a  mortgage ;  for  if  the  intention  appears  that  a  sale 
out  and  out  shall  be  made,  a  mortgage  will  not  be  a  valid  exercise 
of  the  power  (n). 

A  partition  A  power  of  Sale  does  not  authorise  a  partition  (o),  and  it  was 

authorised  by  .   .  .    , 

power  of  formerly  considered  doubtful  whether  a  partition  could  be  carried 

exchange,  but 

not  by  a  power  into  effect  Under  a  power  of  exchange.     But  it  has  now  been 

of  sale. 

decided  that  a  partition  of  an  estate  held  in  moieties  can  be  made 
under  such  a  power,  and  the  Court  was  of  opinion,  although  it 
was  not  necessary  to  decide  the  point,  that  there  was  no  difference 
in  this  respect  between  an  estate  held  in  moieties  and  one  held 


(i)  Re  Swhley  and  Baines  cfc  Co.,  1894,  1  Ch.  334 ;  63  L.  J.  Ch.  194. 

{k)  Re  Cotton's  Trustees  and  London  S.  B.  (1882),  19  Ch.  D.  624;  51  L.  J. 
Ch.  514  ;  see  also  Re  Jump,  1903,  1  Ch.  129  ;  72  L.  J.  Ch.  16  ;  Re  Horsnaill, 
1909,  1  Ch.  631  ;  78  L.  J.  Ch.  33. 

[1)  Re  Kaye  and  Hoijle  (1909),  53  Sol.  J.  520. 

(m)   Mills  V.  Banhs  (1724),  3  P.  Wins,  at  p.  9. 

(n)  Strouyhill  v.  Anstey  (IHo'I),  1  D.  M.  &  G.  635;  22  L.  J.  Ch.  130; 
Devaynes  v.  Robinson  (1857),  24  Beav.  86 ;  27  L.  J.  Ch.  157  ;  Re  Bellinger, 
1898,  2  Ch.  534  ;  67  L.  J.  Ch.  580. 

(o)  M' Queen  v.  Farqahar  (1805),  11  Ves.  467. 
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in  a  greater  number  of  undivided  shares  (p).  The  proper  person 
now  to  make  a  partition  is  the  tenant  for  life  (7). 

Land    subject    to   a   discretionary   power   of   sale  retains  its  Land  remains 
character  of  real  estate  until  sale  (r).  until  power  is 

excrcisGcl. 

Trust  property  may  be  sold  jointly  with  property  belonging  ^'^^^^^   ^^  ^^^ 
to  other  persons  or  held  on  different  trusts,  if  by  reason  of  the  "^'^^^  ^e  sold 

i  '  -^  conjonitly 

situation  of  the  two  properties,  or  for  any  other  reason,  a  joint  ^^^^^  °^}^^'-' 

i-       r  ^  J  J  property. 

sale  is  likely  to  produce  a  better  price  than  separate  sales  (s). 
On  this  principle  a  joint  sale  by  trustees  of  the  reversion 
expectant  on  a  lease,  and  by  the  owner  of  the  lease,  was  held 
good  (0-  In  the  case  of  a  joint  sale,  the  trustees  have  authority 
to  agree  with  the  other  vendor  as  to  the  apportionment  of  the 
purchase-money,  which  must  be  done  before  the  purchase  is 
completed,  and  the  purchaser  dividing  his  money  according  to 
such  apportionment  is  safe  unless  he  has  notice  that  the  appor- 
tionment is  an  improper  one  (»).  If,  however,  the  two  properties 
are  so  situated  '^vAi,  ])vimd  facie ^  nothing  will  be  gained  by  a  joint 
sale,  the  onus  lies  on  the  trustee  to  show  that  it  is  a  prudent  and 
right  thing  (»)• 

If  a  trustee  enters  into  a  contract  for  sale  which  is  under  the  contract,  if  a 

,  ,  iPij.  11  1-  II-  II-       breach  of  trust, 

Circumstances  a  breacli  ot  trust  as  between  himseli  and  his  not  enforced, 
beneficiary,  the  Court  will  refuse  to  enforce  its  specific  perform- 
ance either  at  the  suit  of  the  vendor  or  of  the  purchaser,  and  will, 
even  at  the  suit  of  the  beneficiary,  restrain  the  vendor  from  carry- 
ing it  into  effect,  leaving  the  purchaser  to  his  remedy  in  damages, 
if  any  (.r).  If  under  such  a  contract  the  property  has  been 
actually  conveyed  to  the  purchaser,  the  question  whether  it  will 


(ij)  Re  Frith  and  Osborne  (1876),  3  Ch.  D.  61S;  4j  L.  J.  Ch.  780. 

(9)  S.  L.  Act,  188*2,  ss.  3  (iv.),  18,  19. 

(r)   Walter  v.  Maimde  (1815),  19  Ves.  424. 

(s)  Cavendish  v.  C.  (1875),  L.  E.  10  Ch.  319  ;  Be  Cooper  and  Allen  (1876), 
4  Ch.  D.  803 ;  46  L.  J.  Ch.  133.  As  to  including  two  trust  properties  in 
one  mining  lease,  see  Tdsun  v.  Sheard  (1877),  5  Ch.  D.  19;  46  L.  J.  Ch.  815. 

{t)  Morris  v.  Debenham  (1876),  2  Ch.  D.  540. 

(w)  Be  Cooper  and  Allen,  sup. 

{x)  Dance  v.  Gohlinfjham  (1873),  L.  E.  8  Ch.  902  ;  42  L.  J.  Ch.  777. 
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Trustees  can 
give  receipt 
for  purchase- 
money. 

How  money  to 
be  paid  to 

trustees. 


Cases  in  which 
trustee  may 
appoint  a 
solicitor  or 
banker  as  his 
agent  to 
receive  money. 


Powers  of  sale 
vested  in 
trustees  of 
settled  land 
are  subor- 
dinate to 
powers  of 
tenant  for  life 
under  S.  L. 
Acts. 


be  set  aside  will  depend  on  whether  he  had  notice  of  the  breach 
of  trust. 

Trustees  for  sale  can  give  a  valid  receipt  for  the  purchase- 
money,  and  tiie  purchaser  is  not  liable  to  see  to  its  application  (?/). 

Trustees  are  not,  as  a  general  rule,  justified  in  delegating  to 
an  agent,  or  even  to  one  of  themselves,  the  power  to  receive 
money,  and  formerly  a  purchaser,  or  other  person  liable  to  pay 
money  to  trustees,  was  entitled  to  insist  on  all  the  trustees 
being  personally  present  to  receive  and  take  charge  of  it,  or  on 
their  giving  a  written  authority  for  payment  of  it  to  their  joint 
account  at  a  bank  (,.~).  But  the  law  is  now  modified  to  this  extent, 
namely,  (1)  A  trustee  (which  term  includes  an  executor)  may 
appoint  a  solicitor  to  be  his  agent  to  receive  and  give  a  discharge 
for  any  money,  &c.,  receivable  by  such  trustee  under  the  trust  by 
permitting  him  to  have  the  custody  of  and  to  produce  a  deed 
containing  any  such  receipt  as  is  referred  to  in  s.  56  of  the 
Conv.  Act,  1881.  And  (2)  a  trustee  may  appoint  a  solicitor  or 
banker  to  receive  and  give  a  discharge  for  money  payable  under 
a  policy  of  assurance  by  permitting  him  to  have  the  custody  of 
and  to  produce  such  policy  with  a  receipt  signed  by  the  trustee  ; 
but  the  trustee  must  not,  in  either  of  the  above  cases,  permit  the 
money  to  remain  in  the  hands  of  the  solicitor  or  banker  longer 
than  is  reasonably  necessary  to  enable  him  to  pay  the  same  to 
the  trustee  (a). 

"Whenever  land  is  settled  within  the  meaning  of  the  S.  L.  Act, 
1882  (other  than  s.  63  of  that  Act),  so  that  there  is  under  the 
deed.  Will  or  other  instruments  creating  the  settlement  a  tenant 
for  life  or  any  person  placed  by  the  Act  in  the  position  of  a  tenant 
for  life,  by  whom  the  statutory  powers  of  sale,  exchange,  leasing,  &c.> 
can  be  exercised,  then  all  powers  for  the  same  purpose  given  by 
the  settlement  to  trustees  are  subordinate  to  the  statutory  powers 
and  cannot  be  exercised  without  the  consent  of  the  person,  or 


{y)  T.  Act,  1893,  s.  20,  a  retrospective  enactment. 

(z)  Re  Flower  (1884),  27  Ch.  D.  592 ;  53  L.  J.  Ch.  955. 

(a)  T.  Act,  1893,  s.  17. 
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one  of  the  persons,  in  whom  those  jjowers  are  for  the  time  being 
vested.  But  if  land  is  vested  in  trustees  upon  trust  for  sale 
so  as  to  constitute  a  settlement  under  s.  63  of  that  Act,  the 
trustees  may  (unless  an  order  has  been  made  under  S.  L.  Act, 
1884,  s.  7)  sell  or  exercise  any  trusts  or  powers  vested  in  them 
by  the  settlement,  without  any  consent  not  required  by  the 
terms  of  the  instrument  (/>),  and  the  fact  that  the  trust  for  sale 
cannot  be  exercised  without  consent  does  not  take  the  settlement 
out  of  s.  63  ((■)• 

A  trustee  for  sale  cannot  purchase  the  trust  property  from  Trustee  foi- 

1  •    1  1-1  •      1  •  1  7  1  j_i  ^'^'^  cannot 

himself  either   directly  or  indirectly  (^O,  nor,   where  there  are  buy  from 

•      1-11        himwelf. 

several  trustees,  can  one  buy  from  the  others,  ihe  sale  is  liable 
to  be  set  aside,  as  a  matter  of  course,  by  the  beneficiary,  provided 
that  he  applies  to  the  Court  for  that  purpose  within  a  reasonable 
time  ;  and  it  is  not  necessary  to  show  that  the  trustee  has  taken 
any  advantage.  If,  prior  to  the  setting  aside  of  the  sale,  the 
trustee  has  sold  at  an  increased  price,  the  beneficiary  may  claim 
the  advantage  (c).    The  Court  will,  however,  sometimes  authorise  Com-twiii 

sometimes 

a  purchase  by  a  trustee  of  the  trust  property  on  being  satisfied  authorise 

purchase  by 

that  such   purchase   is   for   the  benefit  of    the  beneficiary  (/).  trustee. 
There  is,  however,  no  rule  which,  in  the  absence  of  circumstances 
of  doubt  or  suspicion,  will  prevent  a  person  who  has  entirely 
ceased  to  be  trustee  of  an  instrument  containing  a  trust  for  sale 
from  becoming  a  purchaser  of  the  trust  projjerty  (f/).     Where,  Dealings 

iiiiii         where  tenant 

on  a  sale,  purchase,  exchange,  or  partition  of  settled  land,  the  for  life  is 

interested. 

dealing  takes  place  with  the  tenant  for  life,  then,  for  the  purposes 
of  the  transaction,  the  trustees  for  the  purposes  of  the  S.  L.  Acts 
stand  in  the  place  of  the  tenant  for  life  (/;)• 

(b)  S.  56  ;  S.  L.  Act,  1884,  s.  6. 

(c)  Re  Wagstaffs  S.  E.,  1909,  2  Ch.  201  ;  78  L.  J.  Ch.  513. 
{(l)  Be  Fostlethwatte  (1888),  59  L.  T.  58  ;   Dart,  7th  ed.,  38. 

(e)  Fox  V.   Mach-dh  (1788),   2  B.   C.   C.   400;  KiUkh  v.   Flexuei/  (1792), 
4  B.  C.  C.  161  ;   Camphell  v.  Walker  (1800),  5  Yes.  678. 
(/)  Farmer  v.  Dmn  (1863),  32  Beav.  327. 
[g)  Re  Boles,  <fec.  Co.,  1902,  1  Ch.  244  ;   71  L.  J.  t;h.  130. 
{h)  S.  L.  Act,  1890,  s.  12. 
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With  regard  to  purchases  by  trustees  from  their  beneficiaries, 
see  Vol.  I.,  Dissertation  on  Contracts  for  Sale. 


Authorised 
investments 
by  trustees. 

T.  Act,  1893. 


Colonial 
Stocks  Act, 
1900. 

T.  Act,  1894, 


Power  to  vary. 


Extent  of 
liability  of 
trustees  in 
case  of  loss  of 
trust  fund. 


Sect.  III. —  Tlte  j^owers,  duties,  and  liabilities  of  trustees  as  regards 
the  inrestnient  of  trust  money  and  the  management  of  trust 
jyroperty  (/)• 

Investments. 

Settlements  and  Wills  usually  contain  express  trusts  for  invest- 
ment and  define  the  investments  which  may  be  held  and  purchased. 

Unless  expressly  forbidden  (A),  trustees  may  also  invest  in 
or  upon  the  investments  authorised  by  the  T.  Act,  1893,  and 
subject  to  the  provisions  therein  mentioned  (/),  and  by  the 
Colonial  Stocks  Act,  1900,  and  orders  thereunder  (w) ;  and 
Metropolitan  Water  stock  is  also  authorised  {)i). 

S.  4  of  the  T.  Act,  1894,  provides  that  trustees  shall  not  be 
liable  for  continuing  to  hold  investments  which  have  ceased  to  be 
investments  authorised  by  the  trust  instrument  or  by  general  law. 

A  power  to  vary  investments  should  be  inserted  in  trust 
instruments ;  but  such  a  power,  though  omitted,  will  be  implied  (o). 
The  T.  Act,  1893,  contains  an  express  power  (j))  for  this  purpose. 

If  a  trustee  improperly  retains  money  uninvested,  or  for  want 
of  due  care  allows  it  to  be  lost,  he  is  chargeable  with  the  sum  so 
retained  or  lost,  with  interest  thereon  at  4  per  cent.  ;  and  if 
he  has  improperly  lent  or  used  the  trust  money  in  trade,  the 
beneficiaries  have  the  option  to  charge  him  either  with  the 
profits  actually  made  or  with  interest  at  5  per  cent.,  as  being 
the  ordinary  rate  of  interest  paid  on  capital  in  trade  (q). 

(i)  See,  generally,  Lewin  and  Godefroi. 

{k)  T.  Act,  1893,  ss.  1  and  5;  Be  Burle,  1908,  2  Ch.  248  ;  77  L.  J.  Ch.  597. 

(/)  See  ss.  1 — 9;  Wolst.  Conv.  Acts,  9th  ed.,  220  et  seq.  For  definitions 
of  "trust,"  "  trustee,"  "  stock,"  &c.,  see  s.  50,  and  50  Sol.  J.  29,  373. 

(w)  See  also  1910,  W.  N.,  Part  II.,  1,  99,  280;  and  Ellis's  Trustee  Acts, 
6tli  ed.,  30  et  sccj. 

(«)  Metropolis  Water  Act,  1902,  s.  17  (4). 

((-)  Be  Cooper's  Trusts,  1873,  W.  N.  87. 

[p)  End  of  s.  1. 

(g)  Bohinson  v.  B.  (1851),  1  D.  M.  &  G.  255;  21  L.  .1.  Ch.  Ill  :  Be  Davis, 
1902,  2  Ch.  315 ;  71  L.  J.  Ch.  539. 
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The  rule  in  Hoice  v.  Earl  of  Dartmouth  (r),  to  the  effect  that  Rule  in  Howe 

V.  E.  of  Dart- 

property  invested  in  a  manner  not  authorised  by  a  Will  must  be  mouth  does 

not  apply  to 

converted  and  the  excess  of  income  treated  as  capital,  does  not  settlements 

by  deed. 

apply  to  a  settlement  by  deed  (s).  Hence,  the  beneficiaries  in 
reversion  under  a  marriage  settlement  are  not  entitled,  as  against 
the  tenant  for  life,  to  attribute  to  capital  the  excess  of  income 
obtained  by  an  unauthorised  investment  (t). 

If  trustees  are  authorised  to  invest  or  change  the  investment  Difference 

between 

With  the  consent  of  the  tenant  for  life,  neither  party  can  be  com-  trustees 

authorised  or 

pelled  to  acquiesce  in  the  desire  of  the  other,  but  the  voluntary  required  to 

invest  with 

concurrence  of  both  parties  is  requisite  to  a  valid  exercise  of  the  consent, 
power  (/()•  But  where  the  trustees  are  a,nthoYi8ed  and  required 
to  change  the  investments  at  the  request  of  the  tenant  for  life, 
the  Court  will  compel  the  trustees  to  comply  with  the  requests  of 
the  tenant  for  life(.r).  In  the  investment  of  capital  money  under 
the  S.  L.  Acts,  the  trustees  must  follow  the  directions  of  the 
tenant  for  life  (//),  but  not  if  they  have  evidence  that  the  invest- 
ment is  undesirable  (z). 

If,  under  a  power  of  changing  investments,  trustees  sell  trust  Saie  of  stock 
stock  in  the  interval  between  two  dividend  days,  the  whole  of  the 
proceeds  is  capital,  and  the  tenant  for  life  is  not  entitled 
to  any  compensation  for  the  loss  of  a  proportionate  part  of 
the  current  dividend  (a).  If,  under  a  direction  to  sell  for 
the  purpose  of  distribution,  trust  stock  is  sold  after  the  death 
of  the  tenant  for  life  and  before  the  next  dividend  day,  the 
whole  of  the   j)roceeds  goes  to  the  beneficiaries  in  remainder, 


(/•)  (1802),  7  Ves.  137. 

(s)  Re  Van  Straahenzee,    1901,   2  Ch.   779;  70  L.   J.   Ch.   825. 

{t)  Slade  V.  Chaine,  1908,  1  Ch.  522 ;  77  L.  J.  Ch.  377. 

(ti)  Lee  V.  Youn'j  (1843),  2  Y.  &  C.  532 ;  12  L.  J.  Ch.  478. 

(x)  Beauderk  v.  Ashhurnham  (1845),  8  Beav.  322  ;  14  L.  J.  Ch.  241  ;  and 
see  Carlogan  v.  Essex  (1854),  2  Drew.  227 ;  23  L.  J.  Ch.  487. 

{tj)  S.  L.  Act,  1882,  s.  22  (2). 

(z)  Re  Hunt's  S.  E.,  1906,  2  Ch.  11  ;  75  L.  J.  Ch.  496. 

(a)  Scholefield  v.  Rtdfern  (1863),  2  Dr.  &  Sm.  173;  32  L.  J.  Ch.  627; 
Fremun  v.  Whitbread  (1865).  T..  E.  1  Eq.  266;  35  L.  J.  Ch.  137. 
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Purchase  of 
stock  cuvi 
dividend. 


without  any  compensation  to  the  executors  of  the  tenant  for 
Hfe  {h). 

The  tenant  for  life  is  entitled  to  the  whole  income  derived 
from  investments  purchased  cum  dividend  (c),  except  where  the 
dividends  have  been  declared  before  the  purchase  {d). 


Insurance, 
renewable 
leaseholds, 
receipts,  &c. 


Indemnity. 


Extent  of 
trustee's 
liability  for 
insolvency  or 
fraud  of  agent. 


Deposit 
account. 


Managoiient  and  liahilities. 

The  T.  Act,  1893,  authorises  trustees  to  insure  (e),  to  renew 
renewable  leaseholds  and  raise  money  for  the  purpose  (/),  to  give 
receipts  (//),  and  to  compound  and  compromise  claims,  &c.  (Ii). 

Trustees  are  not  liable  for  acting  or  paying  money  in  good  faith 
under  powers  of  attorney  (/),  and  have  an  implied  indemnity  (k). 

A  trustee  is  bound  to  conduct  the  business  of  the  trust  in  the 
same  manner  as  an  ordinary  prudent  man  of  business,  regardful 
of  the  future  pecuniary  interests  of  those  having  claims  upon 
him,  would  conduct  his  own,  and  beyond  this  he  is  not  liable. 
He  may  employ  solicitors,  brokers,  and  other  agents  to  do  that 
which  in  the  ordinary  course  of  business  other  people  would 
employ  such  persons  to  do.  Hence  a  trustee  or  executor  is  not 
liable  for  loss  arising  from  the  failure  of  bankers  with  whom 
money  has  been  deposited  pending  distribution  or  a  permanent 
investment,  unless  such  deposit  has  been  made  or  allowed  to 
remain  without  sufficient  reason  (/),  or  for  the  fraud  of  a  broker 
(including  a  broker  who  is  a  co-trustee  authorised  to  be  employed 


{!>)  Bxlkeley  v.  Siephens,  1896,  2  Ch.  241  ;  65  L.  J.  Cli.  597. 

(c)  Re  rlarl-e  (1881),  18  Ch.  I).  160  ;  50  L.  J.  Ch.  133. 

{d)  Re  PeeVs  S.  E.,  1910,  1  Ch.  389  ;  79  L.  J.  Ch.  233. 

(e)  S.  18. 
/)  S.  19  ;  generally  the  tenant  for  life  should  be  given  this  power. 

{g)  S.  20. 

(7i)  S.  21. 

(/)    S.  23. 

{k)  S.  24. 

(Z)  JoJmsonY.  Newtmi{\So3),  11  Hare,  160;  22  L.  J.  Ch.  1039;  Wi/man 
V.  Fatirson,  1900,  A.  C.  271  ;  69  L.  J.  P.  C.  32  ;  Be  De  Pothonier,  1900,  2  Ch. 
629  :  69  L.  J.  Ch.  773. 
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and  paid  (m))  who  embezzles  money  given  to  him  for  invest- 
ment (»),  provided  that  he  exercised  proper  care  in  selecting  the 
broker  (o),  or  for  a  theft  committed  by  a  servant,  provided  that 
the  servant  is  properly  entrusted  with  tbe  custody  of  the  article, 
and  has  been  selected  and  employed  without  negligence  ;  and  it 
makes  no  difierence  that  the  trustee  is  remunerated  for  his 
services  (2)).      An   executor    placing    goods  in   the  hands  of  a  Bankruptcy  of 

,,.  ip'i  T  f    ^         •  •       tradesman. 

tradesman,  to  be  disposed  of  m  the  ordinary  way  01  business,  is 
not  liable  for  loss  arising  from  the  tradesman  becoming  bank- 
rupt (q).      In    one  case    a    trustee  was    held  liable  for  a  loss  Trustee  HaWe 

.    .  .  for  fraud  or 

occasioned  by  the  fraud  of  his  solicitor,  to  whom  he  had  given  neglect  of 

solicitor  in 

money  for  investment  (r),  on  the, ground  that  it  is  not  in  the  certain  cases. 
ordinary  course  of  business  to  give  money  to  a  solicitor  for 
investment  (s).  On  the  other  hand,  and  in  accordance  with  the 
above  principle,  it  is  apprehended  that  a  trustee  is  not  liable  for 
accepting  a  title  which  his  solicitor  has  advised  to  be  good,  but 
which  turns  out  defective. 

A  trustee  is  entitled  to  be  indemnified  out  of  the  trust  estate  Trustee's 

....  .        indemnity. 

for  any  personal  liability  incurred  in  the  proper  management  of  it, 
and  in  such  a  case  a  person  recovering  damages  against  a  trustee 
may  avail  himself  of  the  benefit  of  this  right  of  indemnity  and 
proceed  directly  against  the  trust  estate  (t). 

In    some   cases  {11)  a    trustee  was    formerly    held  liable   for  whether  a 

IT  -ii-i  1-r.i-  trustee  may 

lending  money  on  a  mortgage  security  which  proved  msufhcient  act  on  a 
in  value,  where  he  acted  on  the  advice  of  a  surveyor,  on   the  report  as  to 

.  value. 

ground  that,  under  the  circumstances,  he  ought  to  have  exercised 

(m)  Shepherd  v.  Harris,  1905,  2  Ch.  310 ;  74  L.  J.  Ch.  574. 

[n)  Speight  v.  Gaiont  (1883),  9  A.  C.  1  ;  53  L.  J.  Ch.  419. 

(0)  Robinson  Y.  Harkin,  1896,  2  Ch.  415  ;  65  L.  J.  Ch.  773. 

{p)  Johson  V.  Palmer,  1S93,  1  Ch.  71  ;  62  L.  J.  Ch.  180. 

[q)  Job  V.  -/.  (1877),  6  Ch.  D.  562. 

(v)  Bostork  V.  F/oi/er  (1866),  L.  R.  1  Eq.  26;  35  L.  J.  Ch.  23;  SuUoh  v. 
Wihkrs  (1871),  L.  R.  12  Eq.  373  ;  41  L.  J.  Ch.  30. 

{s)  Speight  v.  Oaunt,  sup. 

(0  Be  liayhunJd,  1900,  1  Ch.  199  ;  69  L.  J.  Ch.  249. 

(w)  Fry  V.  Tajjson  (1885),  28  Ch.  D.  268  ;  54  L.  J.  Ch.  224  ;  Learoyd  v. 
Whiteley  (1887),  12  A.  C.  727  ;  57  L.  J.  Ch.  390  ;  Be  OUce  (1887),  34  Ch.  D. 
70 ;  56  L.  J.  Ch.  75. 
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Duty  of 
trustees,  if 
mortgaged 
property  lias 
fallen  in  value. 


Liability  of 
trustee  who 
lends  too  large 
an  amount  on 
an  authorised 
security. 


On  what 
principle  a 
loss  will  be 
apportioned 
between  tenant 
for  life  and  re- 
mainderman. 


Trust  to 
retain  or  sell. 


an  independent  judgment.  A  trustee  may  now  safely  act  on  an 
independent  surveyor's  {x)  report  if  made  in  accordance  with 
s.  8  of  the  T.  Act,  1893. 

When  mortgaged  property  on  which  trust  money  has  been 
invested  falls  in  value  so  as  to  be  an  insufficient  security,  it  is 
not  the  absohite  duty  of  the  trustees  at  once  to  call  in  the 
money,  but  they  have  a  discretion  which  they  must  exercise  as 
practical  men  with  a  due  regard  to  all  the  circumstances  of  the 
case,  such  as  the  position  and  solvency  of  the  mortgagor.  The 
prudent  course  in  such  a  case  is  to  apply  to  the  Court  for 
directions  by  an  originating  summons  (y). 

If  a  trustee  lends  on  an  aut^iorised  security  a  larger  sum  than 
is  justifiable,  the  security  is  part  of  the  trust  property,  and  the 
trustee  is  liable  only  for  the  loss  which  may  arise  on  its  realisa- 
tion. If  new  trustees  are  appointed,  it  is  their  duty  to  realise, 
and  they  are  not  bound  to  give  the  trustee  who  committed  the 
breach  of  trust  the  option  of  replacing  the  fund  and  taking  the 
security  (z). 

If  a  security  is  realised  at  a  loss,  and  there  are  arrears  of 
interest,  the  general  rule  is  that  the  sum  recovered  ought  to  be 
apportioned  between  the  tenant  for  life  and  remainderman 
in  proportion  to  the  amounts  due  at  the  date  when  it  was 
recovered  in  respect  of  arrears  of  interest  and  in  resj^ect  of 
principal  (a). 

Where  in  a  personalty  settlement  trustees  hold  land  upon 
trust  at  their  discretion  either  to  retain  or  to  sell,  it  has  been 
held  that  this  creates  a  trust  for  sale,  hence  the  person  entitled 
to  the  income  is  a  tenant  for  life  within  the  meaning  of  the 
S.  L.  Act,  1882,  s.  63  (b). 


(x)  See  Shaw  v.  Cates,  1909,  1  Ch.  389  ;  78  L.  J.  Ch.  226  ;  Marquis  of 
8alishury\.  Kei/mer,  1909,  W.  N.  31. 

(?/)  Be  Medland  (1889),  41  Ch.  D.  476  ;  58  L.  J.  Ch.  572 ;  Re  Chapman, 
1896,  2  Ch.  763  ;  65  L.  J.  Ch.  892. 

(2)  Re  Salmon  (1889),  42  Ch.  D.  351. 

(a)  Re  BroadwoocJ,  1908,  1  Ch.  115  ;  77  L.  J.  Ch.  18. 

(b)  Re  Crips  (1907),  95  L.  T.  865. 
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If  a  trustee  buys  real  estate  with  trust  money,  having  no  power  Power  of 

trustee  to  sell 

to  do  so,  the  beneficiaries  may  elect  to  adopt  the  purchase  (c).  real  estate 

improperly 

But  if  they  do  not  all  concur  in  such  election,  or  any  of  them  are  purchased. 
under  disability,  it  is  the  duty  of  the  trustee  to  resell ;  in  fact  the 
property  is,  by  virtue  of  the  breach  of  trust,  stamped  with  an 
implied  trust  for  sale.  If  the  money  produced  by  the  resale  is 
more  than  was  given  for  the  property,  the  whole  belongs  to  the 
trust ;  if  less,  the  trustees  must  make  up  the  deficiency.  The 
purchaser  on  a  resale  ought,  if  he  has  notice  of  the  trust,  to 
satisfy  himself  that  the  beneficiaries  are  not  in  a  position  to 
elect  to  adopt  the  purchase,  or  that  at  least  one  of  them  is  incom- 
petent or  refuses  to  do  so,  and  in  that  case  he  will  have  a  good 
title,  whether  there  is  a  gain  or  loss  to  the  trust  fund  ((/). 

Where  there  are  several  trustees,  they  must  all  join  in  a  receipt  Liability  of 

.  trustee 

for  trust  money   payable    to    them;    whereas,    ni  the  case  of  for  money 

received  by 

executors,  one  can  give  a  receipt,  except  in  resj)ect  of  proceeds  cotrustee, 
of  sale  of  real  estate  (c).  Where  all  the  trustees  join,  they  will  all 
2Jrimd  facie  be  considered  as  having  received  the  money;  but  one 
of  them  may  show  that  the  money  was  in  fact  received  by  the 
others,  and  that  he  joined  only  for  conformity.  In  that  case  he 
is  not  answerable  for  a  misapplication  by  the  others.  But  a 
trustee,  though  not  liable  for  merely  permitting  his  co-trustees 
to  receive  the  money,  is  not  justified  in  allowing  it  to  be  retained 
by  the  latter  for  longer  than  the  circumstances  require  (/). 

Where  a  breach  of  trust  is  committed,  the  trustees  are  jointly  Trustees 
and  severally  liable  to  the  beneficiaries  to  make  good  the  loss,  sev'lraiiy  Habie 
and  if  one  of  them  is  compelled  to  pay  the  whole,  he  is  entitled  trust, 
to  a  contribution  from  the  others,  assuming  that  they  are  all 
in  j^ai'i  delicto.    The  fact  that  one  trustee  leaves  the  management 
of  the  trust  to  the  others  does  not  entitle  him  to   an  indemnity 
from  them,  unless  there  are  some  special  circumstances,  as  where 

(c)    Wiles  V.  Gresham  (1854),  2  Drew.  258;  23  L.  J.  Ch.  667. 
{d)  Re   Paiten    and   Edmonton    Guardiujis  (LS83;,  52   L.  J.  Ch.  787;    Re 
Jenkins,  1903,  2  Ch.  362  ;  72  L.  J.  Ch.  693. 

(e)  L.  T.  Act,  1897,  s.  2  (2) ;  Re  Pawley,  1900,  1  Ch.  58  ;  69  L.  J.  Ch.  6. 
(/)  Brice  v.  Stohes  (1805),  11  Ves.  319. 
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Decisions  on 
construction 
of  s.  6  of  the 
Act  of  1888, 
and  s.  45  of 
the  Act  of 
1893. 


Liability 
where  one  of 
trustees  com- 
mitting 
breach  is  a 
beneficiarj'. 


Apphcation 
of  Statute  of 
Limitations 
to  trusts. 


the  active  trustee  is  the  soHcitor  for  the  trust  or  has  derived  a 
personal  benefit  from  the  breach  (r/). 

Where  a  breach  of  trust  is  committed  at  the  request  or  with 
the  assent  of  a  beneficiary,  his  share  in  the  trust  fund  is 
primarily  liable  to  make  good  the  loss  (It).  In  accordance  with 
this  doctrine,  the  T.  Act,  1893,  s.  45,  enables  the  Court  to  impound 
the  interest  of  a  beneficiary,  even  as  against  a  married  woman 
restrained  from  anticipation  (?). 

It  has  been  held  on  the  construction  of  s.  6  of  the  T.  Act,  1888, 
and  of  s.  45  (1)  of  the  Act  of  1893,  that  the  words  "  in  writing" 
apply  only  to  a  consent,  and  not  to  a  request  (/c)  ;  and  (2)  that 
in  order  to  make  a  beneficiary  liable,  in  respect  of  an  improper 
investment,  it  must  be  shown  not  only  that  he  instigated, 
requested,  or  consented  in  writing  to  the  investment,  but  that  he 
knew  the  facts  which  would  make  it  a  breach  of  trust  (/). 

When  a  breach  of  trust  is  committed  by  two  trustees,  one  of 
whom  is  a  beneficiary,  and  the  circumstances  are  such  that,  if 
neither  had  been  a  beneficiary,  both  would  have  been  in  yari 
delicto,  the  interest  of  the  trustee  who  is  also  a  beneficiary  in  the 
trust  fund  is  primarily  liable  to  make  good  the  loss  to  the  other 
beneficiaries.  If  this  is  insufficient,  the  deficiency  must  be  made 
good    by   the  two  trustees    as    between    themselves    in    equal 

shares  (/?))• 

It  was  formerly  the  law  that,  as  regards  express  trusts,  the 
Statute  of  Limitations  did   not   apply  between   a   trustee  and 


(c/)  Baliin  v.  Hughes  (1886),  31  Oh.  D.  390  ;  oo  L.  J.  Ch.  472  ;  Jackson  v. 
Dickinson,  1903,  1  Ch.  947  ;  72  L.  J.  Ch.  761  ;  and  see  Re  Linshy,  1904, 
2  Ch.  785 ;  73  L.  J.  Ch.  841. 

{h)  Trafford  v.  Boehm  (1746),  3  Atk.  444  ;  Rahy  v.  Ridehalyh  (1855), 
7  D.  M.  &  G.  104 ;  24  L.  J.  C^h.  528  ;  and  see  Fletcher  v.  Collis,  1905,  2  Ch. 
24  ;  74  L.  J.  Ch.  502. 

(/)  Wolst.  Conv.  Acts,  9th  ed.,  267—8. 

{k)  Griffith  V.  Hughes,  1892,  3  Ch.  105  ;  62  L.  J.  Ch.  135  :  Fletcher  v.  CoUis, 
1905,  2  Ch.  24  ;  74  L.  J.  Ch.  502. 

(/)  Re  Somerset,  1894,  1  Ch.  231 ;  63  L.  J.  Ch.  41. 

(?/?)  Clnllingworth  v.  Chambers,  1896,  1  Ch.  685  ;  65  L.  J.  Ch.  343  ;  Robin- 
son V.  Harkin,  1896,  2  Ch.  415;  65  L.  J.  Ch.  773. 


not  to  exclude 
statute. 
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beneficiary.      This    rule    has    been  modified    by   the   following 

enactments : — 

R.  P.  LiAi.  Act,   1S74,  s.  10. 

After  the  commencement  of  this  Act  no  action,  etc.,  shall  be  brought  Express  trust 
to  recover  any  sum  of  money  or  legacy  charged  upon  or  payable  out  of 
any  land  or  rent,  at  law  or  in  equity,  and  secured  by  an  express  trust, 
or  to  recover  any  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of 
money  or  legacy  so  charged  or  payable  and  so  secured,  except  within 
the  time  within  which  the  same  woidd  be  recoverable,  if  there  were  not 
any  such  trust  (mm). 

Again,  s.  8  of  the  T.  Act,  1888,  enables  trustees  in  certain  cases 
to  plead  the  Statutes  of  Limitation  (ii). 

This  section  has  been    held  to  ajDply  '  (1)  where    a    newly-  Construction 

T-TTMi  1  •  •       i  ,  -,    of  s.  8  of  Act 

appointed  trustee  of  a  Will  brought  an  action  against  an  old  of  i888. 
trustee  and  the  representatives  of  a  deceased  trustee  to  make 
good  losses  arising  from  improper  investments  made  more  than 
six  years  before  (o) ;  (2)  where  a  beneficiary  for  life  brought  an 
action  against  the  trustees  for  a  loss  arising  from  an  investment 
on  a  mortgage  of  land  of  insufficient  value  made  more  than  six 
years  before,  notwithstanding  that  interest  on  the  mortgage  had 
been  regularly  paid  to  the  beneficiary  (p)  ;  (3)  where  the  trustee 
of  a  Will  under  which  an  infant  was  residuary  legatee  w^as  called 
on  twelve  years  after  the  latter  attained  twenty-one  to  account 
for  the  residue,  and  the  trustee  stated  that  he  had  expended  it 
for  the  infant's  maintenance  during  minority  (q)  ;  (4)  where 
trustees  more  than  six  years  before  paid  over  the  corpus  of  a 
settled  legacy  to  the  tenant  for  life  (r). 

The  fraud  of  a  trustee's  agent  of  which  the  trustee  is  ignorant 
does  not  deprive  him  of  the  benefit  of  the  section  (s). 

[vim)  See  Carson,  2nd  ed.,  208,  as  to  this  section. 

{n)  Wolst.  Conv.  Acts,  9th  ed.,  214  et  seq. 

(o)  Be  Boivden  (1890),  45  Ch.  D.  444  ;  59  L.  J.  Ch.  815. 

Ip)  Re  Somerset,  1894,  1  Ch.  231  ;  63  L.  J.  Ch.  41. 

iq)  Re  Page,  1893,  1  Ch.  304  ;  G2  L.  J.  Ch.  592  ;  and  see  Re  Sharp,  190G, 
1  Ch.  793  ;  75  L.  J.  Ch.  458. 

(?•)  Re  Timmis,  1902,  1  Ch.  176;  71  L.  J.  Ch.  US;  and  see  Lacons  v. 
WarmoU,  1907,  2  K  B.  350  ;  76  L.  J.  K.  B.  914. 

(s)   Thome  v.  Heard,  1895,  A.  C.  495 ;  64  L.  J.  Ch.  652. 
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In  a  case  where  a  trustee,  who  was  directed  to  accumulate  rents 
for  a  term  of  years,  applied  them  in  a  different  way  without  any 
fraudulent  intent,  and  an  action  was  brought  against  him  after 
the  end  of  the  term  by  a  person  interested  in  the  accumulations, 
it  was  held  that  the  trustee  was  liable  only  as  regards  rent 
received  and  applied  by  him  during  the  six  years  prior  to  the 
issue  of  the  writ  (t). 

The  Jud.  T.  Act,  1896,  s.  3,  also  enables  the  Court  in  proper  cases 

to  relieve  trustees  from  liability  in  respect  of  breaches  of  trust  (ti). 

Cases  under  When  a  trustee  applies  for  relief  under  this  section  the  onus 

the  Judicial 

Trustees  Act,  Hes  on  him  to  show  that  he  has  acted  honestly  and  reasonably  (jc). 
Whether  he  has  acted  reasonably  depends  on  the  circumstances 
of  each  case,  and  one  of  the  tests  is  whether  he  would  have  acted 
in  the  way  he  did  had  he  been  dealing  with  his  own  money. 
Belief  has  been  refused  (1)  to  a  trustee  who  invested  on  a  mort- 
gage without  making  any  inquiry  as  to  the  nature  and  value  of 
the  property,  relying  entirely  on  his  co-trustee,  who  was  a 
solicitor  (,;/);  (2)  to  a  trustee  who,  in  making  an  investment, 
did  not  observe  the  requirements  of  s.  8  of  the  Act  of  1893 ; 
no  special  circumstances  were  put  forward  in  explanation  (z) ; 
(3)  to  a  trustee  who  invested  on  a  puisne  mortgage  without  taking 
proper  advice  (a).  A  trustee  does  not  entitle  himself  to  relief  by 
proving  that  he  has  acted  reasonably  and  honestly  ;  he  must 
show  that  under  all  the  circCimstances  he  ought  fairly  to  be 
excused  for  his  breach  of  trust  (b).  On  the  other  hand,  relief 
has  been  granted  (1)  where  trustees,  erroneously  assuming  that 

{t)  Hoiu  V.  Larl  Winterto7i,  1896,  2  Ch.  626;  65  L.  J.  Ch.  832;  (/.  Be 
Davies,  1898,  2  Ch.  142 ;  67  L.  J.  Ch.  507. 

(«)  Wolst.  Conv.  Acts,  9th  ed.,  217. 

\x)  Be  Dive,  1909,  1  Ch.  328 ;  78  L.  J.  Ch.  248  ;  Shmv  v.  Gates,  1909, 
1  Ch.  389;  78  L.  J.  Ch.  226 ;  and  see  Re  Hoiujlihrn,  1904,  1  Ch.  at  p.  626; 
73  L.  J.  Ch.  317. 

(?/)  Be  Turner,  1897,  1  Ch.  536  ;  66  L.  J.  Ch.  282. 

(z)  Be  Stuart,  1897,  2  Ch.  583 ;  66  L.  J.  Ch.  780. 

(a)  Chapman  v.  Browne,  1902,  1  Ch.  785;  71  L.  J.  Ch.  465. 

{h)  National  Trustees  Co.  of  Aiistrohisia  v^  Gt)ieraJ  Finance,  &c.  Co.,  1905, 
A.  C.  373  ;  54  L.  J.  P.  C.  73. 
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they  had  a  power  of  sale,  sold  leaseholds  and  thereby  dimmished 
the  income  of  the  tenant  for  life  (c) ;  (2)  where  executors  acting 
reasonably  and  honestly  paid  to  their  solicitors  various  sums 
of  money  to  be  applied  in  administration  of  the  estate,  but 
which  the  solicitors  misapplied  (d) ;  (3)  where  an  executor  com- 
mitted a  devastavit,  supposing,  with  reason,  that  the  estate  was 
ample  to  meet  the  debts  (e),  but  in  a  case  of  this  kind,  advertising 
for  claims  must  not  be  unduly  postponed,  and  relief  was  refused 
where  the  devastavit  was  committed  after  a  creditor  had  issued  a 
writ  claiming  a  large  amount  (c). 

Sect.  IV. — Disclaimer. 

If  a  person  appointed  to  be  a  trustee  by  deed  or  Will  is  Disclaimer, 
desirous  of  disclaiming  the  trust,  and  has  done  no  act  which 
would  amount  to  an  acceptance  of  it,  he  should  execute  a  deed  of 
disclaimer  in  proper  form,  bearing  in  mind  that  any  form  is 
incorrect  which  affects  to  convey  and  release  property  the  trusts 
whereof  he  disclaims  (/). 

What  will  amount  to  the  acceptance  of  a  trust  must  depend  what  is 

.  acceptance 

upon    the   acts  or   conduct   of  the  trustee.     For  nistance,  the  of  a  trust, 
execution  of  the  deed  by  which  the  trust  is  created,  or  any  inter- 
ference in  the  management  of  the  estate  under  the  trusts  of  the 
deed,  would  be  regarded  as  an  acceptance. 

There  can  be  no  disclaimer  of  a  trust  which  has  once  been  Probate 

1  T       1  J 1         1  1  11  acceptance 

accepted  ;  and  where  the  trustees  are  also  executors,  the  probate  of  trust, 
of  the  Will  amounts  to  an  acceptance  of  the  trust  (r/).     But,  on 
the  other  hand,  a  renunciation  of  the  executorship  is  not  of  itself 
a  disclaimer  of  the  trust. 

When  a  person  is  appointed  trustee  and  executor,    and    by  Revocation  of 

,..,.,  ,  .,  .  1        p      1      J  one  office  does 

a  codicil  the    testator  revokes  the  appointment  of  that  person  not  revoke 

other. 

(f)  Perriiis  v.  Bellamy,  1899,  1  Ch.  797  ;  68  L.  J.  Ch.  397. 

{d)  Re  Lord  Be  Clifford's  Estate,  1900,  2  Ch.  707 ;  69  L.  J.  Ch.  828. 

(e)  Re  Kay,  1897,  2  Ch.  518  ;  66  L.  J.  Ch.  759. 

(/)  Nidoson  v.  Wordsworth  (1818),  2  Swanst.  365  ;    Urch  v.  Walker  (1838), 
3  My.  &  Cr.  710  ;  7  L.  J.  Ch.  292. 

{g)  Mvcklow  V.  Ftdler  (1821),  Jac.  198. 
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Partial 
disclaimer. 


Disclaimer  by 
condnct. 


Consequences 
of  disclaimer. 


A  power 
may  be 
disclaimed. 


as  executor,  this  does  not  amount  to  a  revocation  of  the 
trusteeship  (/?,). 

A  trustee  cannot  disclaim  as  regards  a  part  only  of  the  property 
devised  to  him  (i). 

The  assent  of  a  devisee  to  a  devise  to  him  is  presumed  unless 
he  disclaims,  but  he  may  disclaim  by  conduct  as  well  as  by  deed. 
Conduct  which  amounts  to  a  disclaimer  of  the  office  of  trustee  is 
a  disclaimer  also  of  the  legal  estate  (Ic). 

The  effect  of  a  disclaimer  is  to  put  all  parties  in  the  same 
position  as  if  the  disclaiming  party  had  not  been  named  in  the 
trust  instrument,  except  that  it  leaves  a  vacancy  in  the 
trusteeship.  If  a  sole  trustee  or  all  the  trustees  under  a  Will 
disclaim,  the  legal  estate  passes  to  the  testator's  heir  ;  and  if 
one  of  several  trustees  disclaims,  the  others  take  the  legal  estate, 
and  also  the  powers  and  authorities  requisite  for  the  administra- 
tion of  the  trust.  The  disclaimer  must  be  absolute,  and  is 
irrevocable. 

By  the  Conv.  Act,  1882,  s.  6,  it  is  provided  that  a  person  to 
whom  any  power,  whether  coupled  with  an  interest  or  not,  is 
given,  may  by  deed  disclaim  the  power,  and  on  such  disclaimer 
the  power  may  be  exercised  by  the  other  or  others,  or  the  sur- 
vivors or  survivor  of  the  others,  of  the  persons  to  whom  it  is 
given. 


Provisions  in 
Trustee  Act 
as  to  apj)oint- 
nient  of  new 
trustees. 


Sect.  V. — TJie  appointment  of  new  trustees,  the  discharge  of  trustees, 
and  the  powers  conferred  by  statute  for  these  purposes. 

The  T.  Act,  1893,  contains  (/)  provisions  with  respect  to  the 
appointment  of  new  trustees  in  case  of  vacancies  by  death  or 
otherwise  (all  which  provisions  apply  to  and  include  trustees 
for  the  purposes  of  the  S.  L.  Acts,  whether  appointed  by  the 
Court  or  by  the  settlement,  or  under  provisions  contained  in  the 


(A)  Graham  v.  G.  (1853),  22  L.  J.  Ch.  937. 

(i)  Re  Lord  and  Fullerton,  1896,  1  Ch.  228;  Go  L.  J.  Ch.  184. 

{k)  Re  Birchall  (1889),  40  Ch.  D.  436. 

[l)  S.  10;  Wolst.  Couv.  Acts,  9th  ed.,  230  d  seq. 
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settlement  (m) ),  the  retirement  of  trustees  (n),  and  the  vesting  of 
trust  property  in  new  or  continuing  trustees  (o). 

Although  s.  10  (-2)  (a)  authorises  the  number  of  trustees  to  be  increase  of 

,  ,  , .   .  ,  .  iiiiinber. 

increased,  an  additional  trustee  cannot  be  appointed  where  there 
is  no  vacancy  (j)). 

The  provisions  relating  to  a  dead  trustee  apply  to  the  case  Trustees 

1  T         •  )!•(>•  1  •  (lying  before 

where  a  trustee  dies  m  a  testator  s  lifetime,  and  the  provisions  testator  and 

,  .        .  .  .    .  trustees  who 

relating  to   a  continuing  trustee  apply  to  a  refusing  or  retiring  disclaim  or 

.     .  retire. 

trustee  if  willing  to  act  (q). 

Where  the  executors  of  a  last  surviving  trustee  act,  they  are  Executors 

ousted  immediately  the  donees  or  a  power  of  appointing  new  surviving 
trustees  exercise  their  power  (r). 

Independently  of  the  above  enactments,  a  trustee  may  apply  Cases  in  which, 

ill        /-I  lit        Ti  !<>  ,1  1,1  -111  independently 

to  the  Court  to  be  discharged  from  the  trust,  but  he  will  have  to  of  Act,  trustee 
pay  the  costs  of  the  action,  unless  he  can  show  that  circumstances  Court  to  be 

.  .  discharged 

have  arisen  which  alter  the  nature  of  his  duties  (.s).     And  the  will  be  allowed 

costs. 

executor  of  a  deceased  sole  trustee  may  decline  to  act,  and  will 
be  entitled  to  the  costs  of  any  proceedings  for  the  appointment 
of  a  new  trustee  (t). 

Under  the  statutory  power,  a  retiring  trustee,  being  one  of  two  where  one  of 

.    .       ,,  'Ji  •,  -iii-i-  two  trustees 

originally  appointed,  may  apijomt  a  single  trustee  m  his  own  disclaims,  the 

place,  the  other  having  previously  disclaimed  {u).  retheand^ 

In  a  case  where  the  power  to  appoint  new  trustees  was  given  single  trustee, 

to  the  '^acting  trustees  for  the  time  being,"  it  was  held  that  the  f^ii?  °^ 

co-heiresses  of    the    last    surviving  trustee    came    within    this  *^'"*'*^®^-' 

(?n)  T.  Act,  1893,  s.  47. 

{n)  S.  11. 

(o)  S.  12. 

{]))  lie  Gregsons  Trusts  (1887),  34  CL.  D.  209  ;  5(5  L.  J.  C'h.  2S6. 

[q)  S.  10  (4);  Re  Norris  (1884),  27  Ch.  I).  333;  53  L.  J.  Cli.  913;  Be 
Cinitfs  to  Parsons  (1886),  34  Ch.  D.  370  ;  56  L.  J.  Ch.  242. 

(r)   Re  BoHtledye's  Trusts,  1909,  1  Ch.  280;   78  L.  J.  Ch.  136. 

(s)  Forshaw  v.  Higgfnson  (1855),  20  Beav.  485;  Gardiner  \.  Doirnes  (1856), 
22  Beav.  395  ;  25  L.  J.  Ch.  881. 

(0  Legg  v.  Macl-rell  (1860),  2  D.  F.  .<t  J.  551 ;  Re  Ridley,  1904,  2  Ch.  774 ; 
73  L.  J.  Ch.  696;  Re  Benett,  1906,  1  Ch.  216;  75  L.  J.  Ch.  122. 

(»)  Wed  of  England,  Ar.  Banl-  v.  MnrcTt  (1883),  23  Ch.  D.  138;  52 
L.  J.  Ch.  784. 
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himself, 


or  his  solicitor. 


Consent  of 
assign  of 
tenant  for  life 
not  necessary, 


Surviving 
trustee  cannot 
appoint  special 
executor  for 
purpose  of 
statutory 
power. 


description,  the  mere  fact  of  their  making  the  appointment 
being  sufficient  to  constitute  them  "  acting  trustees  "  (x). 

A  person  beneficially  interested,  and  even  the  tenant  for  life 
under  the  settlement,  may  be  appointed  a  new  trustee,  unless 
the  instrument  shows  an  intention  to  the  contrary  (//). 

An  appointment  of  the  donee  himself,  or  one  of  the  donees,  is 
generally  improper,  the  power  being  fiduciary,  but  in  special 
circumstances  the  Court  will  sanction  such  appointment  where 
the  terms  of  the  power  do  not  expressly  exclude  a  donee  (z). 

Though  under  the  statutory  power  the  donee  cannot  appoint 
himself,  still  if  he  refuses  to  exercise  the  power  it  would  not 
prevent  the  trustees  from  appointing  him  to  act  with  them. 

An  appointment  by  a  tenant  for  life  of  his  solicitor  has  been  held 
good,  though  not  one  which  the  Court  would  generally  make  (a). 

If  a  tenant  for  life  with  a  power  to  appoint  new  trustees  sells 
or  mortgages  his  life  estate,  the  consent  of  the  purchaser  or 
mortgagee  to  an  exercise  of  the  power  is  not  necessary  (/>). 

A  sole  surviving  trustee  of  a  Will  cannot  by  his  own  Will 
appoint  (besides  general  executors)  a  special  executor  for  the 
purpose  of  carrying  on  the  trusts  of  the  first  Will,  so  as  to  make 
such  special  executor  the  personal  representative  of  the  first 
testator  for  the  purpose  of  the  statutory  power  {c). 

(;r)  Be  (hinninglium  and  Frayliruj,  1891,  2  Ch.  567;  60  L.  J.  Ch.  o91. 

(//)  Forster  v.  Abraham  (1874),  L.  E.  17  Eq.  351  ;  43  L.  J.  Ch.  199. 

(2)  Re  Skeats  Settlement  (1889),  42  Ch.  D.  522  ;  58  L.  J.  Ch.  656  ;  Montefivre 
V.  (iiie(k(lla,  1903,  2  Ch.  723  ;  73  L.  J.  Ch.  13.  It  was  doubted  whether  the 
words  "  another  person  or  other  persons  "  mean  "  other  than  the  donee  "  or 
"  other  than  the  former  trustee."  The  former  seems  to  be  the  jiroper  inter- 
pretation, see  Be  Samjison,  1906,  1  Ch.  435  ;   75  L.  J.  Ch.  302. 

(«)  Be  Earl  of  Stamfwd,  1896,  1  Ch.  288  ;  65  L.  J.  Ch.  134  ;  Be  ,S2>eticer''s 
8.  E.,  1903,  1  Ch.  75  ;  72  L.  J.  Ch.  59. 

{J))  The  cases  (see  also  S.  L.  Act,  1882,  s.  50)  which  decide  that  a  power  of 
sale  or  leasing  cannot  be  exercised  by  a  tenant  for  life  without  the  consent 
of  his  alienee  are  founded  on  the  doctrine  that  the  donee  of  a  250wer  may  not 
derogate  from  his  own  grant,  i.e.,  may  not  take  away  what  he  has  already 
granted  {Alexander  v.  Mills  (1870),  L.  E.  6  Ch.  124  ;  40  L.  J.  Ch.  73),  and  do 
not  apply  to  a  power  of  appointing  new  trustees,  see  Hardaker  v.  Moorlwuse 
(1884),  26  Ch.  D.  417  ;  53  L.  J.  Ch.  713. 

(c)  Be  Parker's  Trusts,  1894,  1  Ch.  707;  63  L.  J.  Ch.  316. 
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The  statutory  power  can  be  exercised  in  case  of  the  bank-   Trustee 

becoming 

ruptcy  (a)  or  lunacy  ('■)  of  a  trustee.  bankrupt  or 

lunatic. 

Under    the    Bodies    Corporate    (Jomt    Tenancy)   Act,    1899,  Bodies  Cor- 
a    corporate    body   can    be   appointed    to    act  jointly  with  an  Teifancy^Act, 
individual  (./■).  ^^^^• 

The    expense    of    the    appointment    of    new    trustees   must  Expense  of 

appointments. 

generally  be  borne  b}'  the  trust  estate. 

Whenever  it  is  expedient  to  appoint  a  new  trustee,  and  it  is  Power  of 
found  inexpedient,  difficult,  or  impracticable  so  to  do  without  the  appoint  new 

,  ,  1         /n  T         ji        fii      1  -,  trustees  under 

assistance  oi  the  Court,  the  Court  may,  under  the  T.  Act,  1893,  Trustee  Act, 
ss.  25,  26,  make  an  order  for  the  appointment  of  a  new  trustee 
or  new  trustees,  either  in  substitution  for  or  in  addition  to  any 
existing  trustee  or  trustees,  or  although  there  is  no  existing 
trustee,  and  may  make  any  orders  vesting  any  lands  subject  to 
the  trust  in  the  new  trustees.  A  vesting  order  cannot,  however, 
be  made  if  the  new  trustee  is  not  appointed  by  the  Court  (//). 

As  regards  settled  land,  the  Court  has  i^ower  to  appoint  trustees  and  under 

S.  L.  Acts. 

for  the  purposes  of  the  S.  L.  Acts,  whenever  there  are  no  such 
trustees,  or  it  is  otherwise  expedient  that  new  trustees  should  be 
appointed  (//). 

Where  there  is  an  administration  action,  the  decree  does  not  where  the 

,,  ,,  .  .     ,  ,j  PTi,         trust  j)ioperty 

take  away  the  power  to  apponit  new  trustees  conferred  by  the  is  being 

,  ,  ,  ,  .....  administered 

mstrument,    out  the  donee  can  only  exercise  it  subject  to  the  in  Court  power 

.    .  f     ^       n  1   ■  c    1  •  remains 

supervision  of  the  Court ;  and  if  he  nominates  a  fit  person,  the  exercisable 

„  .,,  .  subject  to 

Court  Will  not  nominate  someone  else  because  it  may  prefer  supervision  of 

Court. 

the  latter.  If  the  donee  nominates  a  person  whom  the  Court 
does  not  think  fit  and  proper,  the  Court  will  not  itself  make  the 
appointment,  but  will  call  on  the  donee  to  make  a  new  one  (/). 

[d)  Re  Roche  (1842),  2  Dr.  &  W.  287  ;  Re  Hopkins  (1881),  19  Ch.  D.  61. 

(e)  Re  Lemanii's  Trusts  (1883),  22  Ch.  D.  633  ;  52  L.  J.  Ch.  560,  and  see 
Re  M.,  1899,  1  Ch.  79  ;  68  L.  J.  Ch.  86. 

(/)  Re  Tlwmpson,  1905,  1  Ch.  229;   74  L.  J.  Ch.  133. 

{y)  See  Wolst.  Con  v.  Acts,  9th  ed.,  250. 

{h)  S.  L.  Act,  1882,  s.  38. 

(/)  Re  Gadd  (1883),  23  Ch.  D.  134;  52  L.  J.  Ch.  396. 
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Sect.  YI. — Statutor)!  pyoviMous  for  tlic  relief  of  fvustc.ci:^  (k). 

The  T.  Act,  1893,  s.  42,  enables  trustees  having  in  their  hands  or 
under  their  control  money  or  securities  to  pay  or  transfer  the  same 
into  Court,  and  thus  discharge  themselves  of  their  trust  (/).  Under 
s.  50  the  expression  "  securities  "  includes  Government  securities 
or  any  security  of  any  foreign  State,  any  part  of  His  Majesty's 
dominions  out  of  the  United  Kingdom,  or  any  body  corporate  or 
company,  or  standing  in  books  kept  by  any  body  corporate,  company, 
or  person  in  the  United  Kingdom,  and  all  stocks,  funds,  and  effects. 

A  trustee  may  avail  himself  of  the  above  power  whenever  there 
is  any  reasonable  doubt  as  to  the  person  beneficially  entitled  to 
the  fund,  and  will  in  such  case  be  allowed  the  costs  of  the  pay- 
ment into  Court  and  also  his  costs  on  the  application  for  obtain- 
ing it  out  of  Court  {m) ;  but  if  a  trustee  pays  the  fund  into  Court 
when  there  is  no  reasonable  doubt  as  to  the  title  of  the  persons 
claiming  it,  or  under  other  circumstances  which  in  the  opinion 
of  the  Court  render  such  a  course  unnecessary  and  vexatious,  he 
will  not  only  be  refused  his  own  costs  of  the  application  by  the 
party  entitled  for  the  payment  of  the  fund  out  of  Court,  but  will 
also  be  decreed  to  pay  the  costs  of  the  applicant  (n)  ;  nor  will  a 
trustee  be  justified  in  paying  money  into  Court  under  the  Act 
after  notice  of  the  intention  of  the  beneficiary  to  bring  an  action 
to  have  the  accounts  taken  {o). 

"Where  a  fund  was  held  in  trust  for  A.  for  life,  with  remainder 
in  trust  for  such  person  as  A.  should  by  deed  or  Will  appoint, 
and  in  default  of  appointment  in  trust  for  B.,  and  after  the  death 
of  A.  his  solicitor  wrote  to  the  trustee  that  there  was  no  ground 
for  supposing  that  he  ever  made  an  appointment,  it  was  held 

(A-)  See  also  Sect.  III.  of  this  Dissertation,  "  Management  and  Liabilities." 

(/)  Wolst.  Conv.  Acts,  9th  ed.,  265—6. 

{m)  Re  Headivijtnns  Trust  (1858),  27  L.  J.  Ch.  175  ;  Re  Bevdi/she  (1857), 
26  L.  J.  Ch.  814  ;  Re  Jones  (1857),  3  Drew.  679. 

(»)  Re  Woofllmrn'a  Trusts  {ISol),  1  D.  &  J.  333;  26  L.  J.  Ch.  522;  Re 
Outer's  Trust  {ISoS),  25  BeaY.  361;  Re  Knight's  Trust  (1859),  27  Beav.  45; 
28  L.  J.  Ch.  625  .:  Re  ElU,'fs  Trusts  (1873),  L.  E.  15  Eq.  194  ;  42  L.  J.  Ch.  289. 

(o)  Re  Wariiirj  (1852),  16  Jur.  652  ;  21  L.  J.  Ch.  784. 
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that  the  trustee  ought  to  have  been  satisfied  witli  the  evidence, 
and  was  not  justified  in  paying  the  money  into  Court  (p). 

A  trustee  having  in  his  hands  money  belonging  abohitely  to   Money  given 

_  to  a  married 

a  married  woman  (not  as  her  separate  property)  is  not  bound  to  woman  may 

be  paid  into 

pay  it  to  her  husband  upon  the  joint  request  of  both,  but  may,  if  Court. 
he  thinks  fit,  pay  it  into  Court,  so  as  to  give  her  the  opportunity 
of  asserting  her  equity  to  a  settlement  (q). 

Money  paya])le  by  an  assurance  company  under  a  life  policy  Policy  money 
may  be  paid  into  Court  if,  in  the  opinion  of  the  directors,  no  into  comt. 
sufficient  discharge  can  otherwise  be  obtained  (r). 

The  Jud.  Act,  1873,  s.  25(6),  after  making  an  absolute  assign-    Disputed 

debt. 

ment  (s)  of  a  debt  or  chose  in  action,  of  which  express  notice  has 
been  given,  effectual  to  pass  the  legal  right  to  such  debt,  &c., 
provides  that  if  the  debtor,  trustee,  or  other  person  liable  in 
respect  of  such  debt,  &c.,  shall  have  had  notice  that  such  debt, 
&c.,  is  disputed,  he  may  either  call  upon  the  parties  to  interplead 
or  may  pay  the  money  into  Court. 

A  banking  company  having  received  notice  of  conflicting  claims  As  to  money 

deposited  with 

to  money  placed  with  them   on  deposit  cannot  pay  such  money  banker, 
into  Court ;  but  if  the  money  is  paid  in,  and  the  person  claiming 
it  petitions  for  its-  payment  out,  he  thereby  recognizes  the  pay- 
ment, and  cannot  object  to  pay  the  costs  incidental  thereto  (0- 

The  payment  of  a  trust  fund  into  Court  does  not  of  course  Prior  breaches 

of  trust. 

protect  the  trustees  from  responsibility  in  respect  of  prior 
breaches  of  trust  (n). 

By  the  E.  S.  C,  1883,  0.  55,  the  executors  or  administrators  Originating 
of  a  deceased  person,  and  the  trustees  under  any  deed  or  instru- 
ment, may  take  out  an  originating  summons,  in  the  Chancery 
Division,  for  the  determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust  (x). 

{]>)  lie  CaWs  Trusts  (1875),  L.  E.  20  Eq.  561  ;  44  L.  J.  Ch.  664. 
Iq)  Rt  Hamt  (1864),  2  H.  &  M.  34. 
(r)  Life  Assurance,  &c..  Act,  1896,  s.  3. 
(s)  See  Bvwhs  v.  Bulcer,  1910,  W.  N.  110. 
(0  Re  Sutton  s  Trusts  (1879),  12  Ch.  D.  175;  48  L.  J.  Ch.  350. 
(»)  A.-G.  V.  AJford  (1855),  4  D.  M.  &  G.  848. 

{x)  If  a  beneficiary  is  out  of  the  jurisdiction,  see  Re  Cliff,  1895,  2  Ch.  21  ; 
64  L.  J.  Ch.  423. 


summons 


262 


TRUSTEES. 


Devolution  of 
trust  estates 
after  1881. 


Devolution  of 
trusts  and 
powers. 


Sect.  VII. — MkceUaneous  points  relating  to  trustees. 

Under  the  Con  v.  Act,  1881,  s.  30,  freehold  hereditaments 
vested  in  a  sole  trustee  devolve  on  his  death,  notwithstanding 
any  testamentary  disjoosition,  on  his  personal  representatives  in 
like  manner  and  with  the  like  incidents  as  if  the  same  were  a 
chattel  real,  and  for  the  purposes  of  that  section  the  personal  repre- 
sentatives of  the  deceased  are  deemed  to  be  his  heirs  and  assigns 
within  the  meaning  of  trusts  and  powers ;  but  the  section  no 
longer  applies  to  the  legal  interest  in  coiDyholds  (?/),  Leaseholds 
vest  in  the  personal  representatives  under  the  general  law. 

Under  the  S.  L.  Act,  1882,  s.  38,  where  S.  L.  Act  trustees  are 
appointed  by  the  Court,  the  survivors  and  survivor  of  them  while 
continuing  to  act  and,  until  the  appointment  of  new  trustees,  the 
personal  representatives  of  the  survivor,  are  S.  L.  Act  trustees.  In 
the  case  of  a  personalty  settlement  or  Will,  or  of  a  realty  settlement 
or  Will  made  after  1881,  wdiere  trustees  have  not  been  appointed 
under  S.  L.  Act,  1882,  s.  38,  the  T.  Act,  1893,  s.  22  (unless  a 
contrary  intention  is  expressed),  makes  trusts  and  powers  (con- 
stituted or  coming  into  operation  after  1881),  in  respect  of  any 
property  vested  in  several  trustees,  exercisable  by  the  survivors 
and  survivor  of  them,  but  there  is  no  statutory  provision  under 
which,  in  these  cases,  trusts  and  jjowers  are  made  exercisable  by 
the  personal  representatives  of  a  sole  trustee  or  of  the  last 
survivor  of  several  trustees.  In  the  judgment  in  Be  lloutledge  {z), 
it  is  stated  that  on  the  death  of  a  sole  surviving  trustee  his  legal 
personal  representative  is  competent  to  act,  but  (as  appears  from 
the  decision)  only  until  the  appointment  of  new  trustees.  The 
Conveyancing  Bill  recently  before  Parliament  was  intended  to 
dispose  of  this  point,  but  in  view  of  the  decision  in  lie  Crunden 
and  Menx,  and  until  it  is  provided  by  statute  that  (except  in  the 

{y)  See  Copyhold  Act,  1894,  s.  SS ;  Wolst.  Conv.  Acts,  9th  ed.,  93. 

(;.)  1909,  1  Ch.  280  ;  78  L.  J.  Ch.  136  ;  but  see  Be  Crvtideri  and  Meux,  1909, 
1  Ch.  G90;  78  L.  J.  Ch.  396  ;  which  shows  that  unless  the  personal  repre- 
sentatives or  heirs  and  assigns  of  the  trustee  are  referred  to  they  cannot 
make  a  title. 
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case  of  the  legal  interest  in  copyholds)  trusts  and  powers  devolve 
on  the  personal  representative  of  a  sole  or  surviving  trustee,  it  is 
necessary  in  trust  instruments  to  define  the  trustees  so  as  to 
include  such  personal  representative. 

In  the  case  of  the  legal  interest  in  copyholds  the  trusts  and  Legal  interest 

in  copj-holds. 

powers  should  be  made  exercisable  by  the  heirs  or  assigns  of  the 
sole  or  last  surviving  trustee. 

Where  the  trust  or  power  is  created  before  or  after  1881  and   Trusts 

'■  reiemng  to 

is  made  expressly  exercisable   by  the  heirs  or  assigns  of   the  heirs  and 

■^  ''  "^  '-'  •       assigns. 

trustee,  then  under  Conv.  Act,  1881,  s.  30,  it  is  made  exercisable 
by  the  personal  representatives  of  the  trustee  dying  after  1881 
in  their  place  Oi). 

If  a    bare  trustee   refuses    to    convey    land    to    a   beneficiary  Duty  of  bare 

trustee. 

absolutely  entitled  when  requested  so  to  do,  he  will  have  to  pay 
the  costs  of  any  action  instituted  against  him  to  compel  a 
conveyance  {b).  But  if  there  remains  in  the  trustee  any  purpose 
unperformed  for  which  the  legal  estate  is  vested  in  him,  he  is 
entitled  to  refuse  to  execute  any  conveyance  until  those  purposes 
are  fully  performed.  In  many  cases  the  creation  of  a  long  term 
for  giving  effect  to  any  subsisting  trusts  will  enable  a  conveyance 
to  be  safely  made.  Asa  trustee  holds  the  legal  estate  for  all  persons 
who  are  interested  in  the  equitable  estate,  he  must  be  careful  to 
convey  to  uses  which  will  give  effect  to  the  beneficial  interests. 

As  to  Title  Deeds. 
Trustees  other  than  bare  trustees  have,  as  a  general  rule,  the  Right  of 
right  to  retain  title  deeds  which  have  been  delivered  to  them  by  retain  title 

.  .  .  ^  .         deeds,  and  of 

the  settlor  or  have  otherwise  come  into  their  hands  (c),  but  the  right  to 
beneficiaries  have   a   right  to  inspect  and   take  copies   at   any 
time  {(}),  and  this  extends  to  a  person  interested  in  the  proceeds 

(a)  Be  Morton  mid  Hallett  (1880),  15  Ch.  D.  143 ;  49  L.  J.  Ch.  559  ;  Wolst. 
Conv.  Acts,  9th  eel.,  95. 

(/;)  WiUis  V.  Hisrox  (1838),  4  :Sry.  &  Cr.  197;  Buttanshaw  v.  Martin  (1S59), 
John  8.  89. 

('•)  (Tarnerx.  //aniu/ngtdii  (185(i),  22  Beav.  at  p.  (330;  Htcoiford  v.  Roherts 
(1871),  L.  E.  (5  Ch.  307. 

('0  E.>p.  lluhlsirovili  (1S3S),  4Bing.  N.  C.  386;  7  L.  J.  C.  V.  22.3. 


inspect. 
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As  between 
tenant  for 
life  and  re- 
mainderman . 


Equitable 
tenant  for  life 
entitled  to 
custody  of 
deeds  on 
terms. 


Trustee 
cannot  require 
co-trustee  to 
place  deeds 
at  bank. 


of  sale,  in  the  absence  of  special  circumstances  (<■).    A  legal  tenant 

for  life  has  a  right  to  the  custody  of  the  deeds,  unless  he  has 

been  guilty  of  misconduct  so  that  the  safety  of  the  deeds  is 

endangered,  or  there  is  a  pending  suit  relating  to  the  property, 

and  it  is  more  convenient  for  the  purposes  of  the  suit  that  they 

should  be  in  Court  ( /').    Any  person  entitled  to  a  vested  remainder 

may  require  the  tenant  for  life  to  produce  the  title  deeds  for  the 

remainderman's  inspection,  in  order  to  enable  him  to  dispose  of 

or  otherwise  deal  with  the  property  {g).     It  has  been  held  that 

this  right  does  not  extend  to  a  person  entitled  to  a  contingent 

remainder  (//),  but  it  is  doubtful  whether  this  decision  would  be 

followed  at  the  present  day.     An  equitable  tenant  for  life  in 

j)ossession  to  whom  the  deeds  have  been  delivered  may  retain 

them  as  against  the  trustees  (i)  ;  and  as  between  an  equitable 

tenant  for  life  and  the  trustees,  the  Court  will,  as  a  general  rule, 

order  them  to  be  delivered  to  the  former  on  his  undertaking  not 

to  part  with  them  without  the  consent  of  the  trustees,  and  to 

jDroduce  them  upon  all  reasonable  occasions  (/c). 

Unless  there  are  special  circumstances,  a  trustee  is  not  entitled 
to  have  title  deeds  and  non-negotiable  securities  removed  from 
the  custody  of  a  co-trustee  and  deposited  at  a  bank  (l). 


Renewal  of 
lease  by 
trustee  or 
tenant  for  life 
enures  for  the 
benefit  of  the 
trust. 


Renewal  of  Lease  hy  Trustee  or  quasi-Trustee. 

If  a  trustee  renews  a  lease  (lu),  whether  by  virtue  of  a  right  of 
renewal  or  not,  he  must  hold  the  new  lease  for  the  benefit  of 

(e)  Re  Cowin  (1886),  33  Ch.  D.  179  ;  56  L.  J.  Ch.  78. 

(/)  Leathes  v.  L.  (1877),  5  Ch.  D.  221  ;  46  L.  J.  Ch.  562  ;  Re  Beddoe,  1893, 
1  Ch.  547  ;  62  L.  J.  Ch.  233. 

((/)  Davis  V.  Earl  of  Dysart  (1855),  20  Beav.  405  ;  24  L.  J.  Ch.  381  ; 
rermell  v.  Earl  of  Dijsart  (1859),  27  Beav.  542. 

(//)  Noel  V.  Ward  (1816),  1  Madd.  322. 

{i)  Taylor  v.  Sj^rrow  (1863),  4  Cliff.  703. 

(k)  Be  Burvahij  (1889),  42  Ch.  D.  621 ;  58  L.  J.  Ch.  664 ;  Be  Beddoe,  sup. ; 
Be  Wythes,  1893,  2  Ch.  369;  62  L.  J.  Ch.  663;  Be  Newen,  1894,  2  Ch.  297  ; 
63  L.  Ch.  763  ;  Be  Bichardson,  1900,  2  Ch.  778  ;  69  L.  J.  Ch.  804. 

(/)  Re  Sisson,  1903,  1  Ch.  262;   72  L.  J.  Ch.  212. 

(m)  T.  Act,  1893,  s.  19 ;  Wolst.  Conv.  Acts,  9th  ed.,  245—6.. 
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the  trust,  it  being  considered  to  be  engrafted  on  and  as  forming 
part  of  the  old  lease,  and  the  rule  applies  to  every  person  who 
in  respect  of  the  old  lease  occupies  some  special  position  b}^ 
virtue  whereof  he  owes  a  duty  to  the  other  persons  interested, 
e.g.,  a  tenant  for  life,  or  a  partner,  or  a  mortgagee  (??).  But  if, 
in  the  case  of  a  lease  to  which  no  right  of  renewal  is  attached, 
the  person  renewing  is  in  no  sense  in  a  fiduciary  position,  but  is 
merely  one  of  several  persons  interested  in  the  old  lease,  the  rule 
does  not  apply  (o). 

The  doctrine  that  a  renewal  of  leaseholds  by  a  tenant  for  life  Doctiine 

.  apjilies  to 

enures  for  the  benefit  of  the  remainderman  applies  equally  to  a  purchase  of 


reversion. 


purchase  of  the  freehold  reversion  (p).  This  applies  only  to 
leaseholds  which  are  renewable  by  custom  or  contract.  If  tlie 
trustee  of  a  lease  which  is  not  thus  renewable  buys  the 
reversion  he  may,  in  the  absence  of  fraud,  hold  it  for  his  own 
benefit  (q). 

If  a  tenant  for  life  or  other  person  has  purchased  land  under  Constructive 

.  .  .       trustee  en- 

circuiiistances   which    make   him  a  constructive  trustee,  he   is  titled  to  be 

recouped 

entitled   to  be  recouped  any  expenditure   incurred   by  him  in  expenditure, 
improvements  (r). 

Trustees'  Costs. 
It  is  an  established  rule  that  a  trustee,  executor,  or  adminis-  Trustee  cannot 

1111  0  t   •  1  ii\      charge  for 

trator    shall    have    no    allowance    for    his  care  and   trouble  (s),  i^rofessionai 

SGl'viCGS. 

hence  a  trustee  w'ho  is  a  solicitor  is  only  entitled  to  be  repaid 
costs   out   of  i^ocket,   and  cannot  charge   the   trust   estate   for 

(«)  I'aster  v.  Marriott  (1768),  Amb.  668  ;  Bawe  v.  Chichester,  ib.  715, 
Edwards  v.  Ze«;is  (1747),  3  Atk.  538;  James  v.  Dmn  (1805),  11  Yes.  383; 
Iiakestraiv  v.  Breirer  (1728),  2  P.  Wins.  511  ;  aud  cf.  GriJ^th  v.  Oireit,  1907, 
1  Ch.  195;  76  L.  J.  Ch.  92. 

('0  Be  Biss,  1903,  2  Ch.  40  ;  72  L.  J.  Ch.  473. 

ip)  Be  Lord  Banelagh's  Will  (1884),  26  Ch.  D.  590;  53  L.  J.  Ch.  689 ; 
I.ii<jh  V.  Burnett  1885),  29  Ch.  D.  231  ;  54  L.  J.  Ch.  757  ;  PhiUips  v.  B. 
(1885),  29  Ch.  D.  673 ;  54  L.  J.  Ch.  943 ;  Griffith  v.  Oiuen,  sup. 

(<l)  Bevan  v.  Webb,  1 905,  1  Ch.  620 ;  74  L.  J.  Ch.  300. 

(r)  BoH-Jeij  V.  Ginnever,  1897,  2  Ch.  503 ;  66  L.  J.  Ch.  669. 

(s)  BoUuson  V.  Pett  (1734),  3  P.  Wms.  249. 
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Solicitor 
trustee  pre- 
paring a  lease 
must  account 
to  trust  estate 
for  costs  re- 
ceived from 
lessee. 

Solicitor 
trustee  may 
employ 
partner,  if 
the  latter  takes 
the  wliole 
profit. 

E.xception  to 
general  rule, 
established  by 
Cradock  v. 
Piper,  applies 
only  to  pro- 
ceedings in 
Court, 


and  not  to 
a  solicitor 
mortgagee. 


Costs  of 
solicitor 
mortgagee. 


his  professional  services  (0.  The  rule  equally  applies  where  the 
trustee  is  a  member  of  a  firm  of  solicitors,  and  the  business  is 
done  by  the  firm  («) ;  and  it  applies  to  all  professional  persons, 
and  not  to  solicitors  only  (x). 

In  accordance  with  the  above  rule,  it  has  been  held  that  if  a 
solicitor  trustee  and  his  firm  make  profit  costs  by  preparing 
leases,  which  costs  are  paid  by  the  tenants,  the  solicitor  must 
account  to  the  trust  estate  for  the  costs  thus  received  (//). 

But  a  solicitor  trustee  may  employ  his  partner  to  act  in  any 
business  relating  to  the  trust,  and  may  j^ay  him  the  usual 
charges,  provided  that  it  has  been  expressly  agreed  between 
them  that  the  partner  so  employed  shall  take  the  whole  profit  (z). 

An  exception  to  the  general  rule  that  a  solicitor  trustee  is 
only  entitled  to  costs  out  of  pocket  has  been  established  by  the 
case  of  Cradock  v.  Piper  (a),  where  it  was  decided  that  when  a 
solicitor  or  his  firm  appears  in  an  action  on  behalf  of  himself 
and  a  co-trustee,  and  the  expense  is  not  thereby  increased,  then 
the  solicitor  or  his  firm  is  entitled  to  the  usual  costs.  The 
exception  is  an  anomaly,  and  was  not  extended  to  a  solicitor 
mortgagee  {li). 

However,  under  the  Mortgagees'  Legal  Costs  Act,  1895,  a 
solicitor  mortgagee  may,  as  regards  mortgages  made  after  June, 
1895  (c),  charge  the  usual  remuneration  for  investigation  of  title 


{t)  Moore  v.  Frowd  (1836),  ;3  My.  &  Cr.  45  ;  G  L.  J.  Cli.  372  ;  PoUarrl  v. 
Borjle  (18(J0),  1  Dr.  &  Siii.  319  ;  Re  Barher  (1887),  34  Ch.  D.  77 ;  56  L.  J.  Ch. 
216. 

(a)  Christophers  \.  Wlnte  {\M~i),  10  Beav.  523  ;  Lincoln  \.  Windsor  {ISol), 
9  Hare,  158;  20  L.  J.  Ch.  531  ;  Broiu/hfon  v.  B.  (1N55),  5  I).  M.  &  G.  160; 
25  L.  J.  Ch.  250. 

(t)  MaUhiwn  v.  Clarke  (1854),  3  Drew.  3  ;  24  L.  J.  Ch.  202. 

iy)  Be  Corsellis  (1887),  34  Ch.  D.  675 ;  56  L.  J.  Ch.  294. 

(2)  Clack  V.  Carhn  (1861),  30  L.  J.  Ch.  639  ;  see  also  Be  Duodi/,  1893,  1  Ch. 
129;  62  L.  J.  Ch.  14. 

((()  (1850),  1  Mac.  &  G.  664  ;   19  L.  J.  Ch.  107,  see.  Re  CorseUis,  sup. 

{h)  Re  Boody,  sup.;  Be  Roberts  (1890),  43  Ch.  D.  52  ;  59  L.  J.  Ch.  25. 

(c)  See  Eyrey.  Wijnn-Machenzie,  1896,  1  Ch.  135;  65  L.  J.  Ch.  194;  Bay 
V.  Kelkind,  1900,  2  Ch.  745  ;  70  L.  J.  Ch.  3;  Cheese  v.  Keen,  1908,  1  Ch.  215; 
77  L.  J.  Ch.  163. 
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and  tlie  preparation  and  completion  of  the  mortgage ;  and,  as 
regards  all  business  transacted  either  before  or  after  that  date  in 
relation  to  the  security,  may  charge  against  the  security  the 
usual  remuneration,  except  where  costs  have  been  disallowed  and 
the  time  for  appeal  has  passed. 

If    the    settlor    merely   authorises    a    trustee    to    retain    his  Effect  of 

clause  autho- 

professional  costs,  he  will  be  allowed  to  charge  for  everything  rising  trustee 

■■■  to  charge  lor 

which,  if  he  had  not  been  a  trustee,  he  would  have  been  justified  professional 

services. 

in  employing  a  solicitor  to  do  ;  but  he  will  not  be  allowed  his 
charges  for  things  which  an  executor  or  trustee  ought  to  do 
without  the  intervention  of  a  solicitor,  such  as  for  attendances 
to  pay  premiums  on  policies,  attendances  at  the  bank  to  make 
transfers,  attendances  on  proctors,  auctioneers,  legatees,  and 
creditors  (J). 

Apart  from  express    agreement,    solicitors    are    not    entitled  Costs  of 

collecting 

to  charge  a  lump   sum    for    collectmg   the  rents   of  the  trust  rents, 
estate  ('■). 

Judicial   Trustees. 

The  Court  may,  on  the  application  of  any  person  creating  or  judicial 
intending  to  create  a  trust  or  of  a  trustee  or  beneficiary,  appoint 
a  person  (called  a  "judicial  trustee")  to  be  a  trustee  of  that 
trust  (and  for  this  purpose  the  administration  of  the  estate  of  a 
deceased  person  is  to  be  deemed  a  trust),  either  in  substitution 
for  or  in  conjunction  with  any  existing  trustee  or  executor.  Any 
fit  person  may  be  nominated,  or  the  Court,  if  not  satisfied  of  the 
fitness  of  a  person  so  nominated,  may  appoint  an  official  of  the 
Court  to  be  trustee.  The  judicial  trustee  acts  under  the  direc- 
tion of  the  Court.  He  may  receive  remuneration,  and  his 
accounts  are  to  be  audited  annually  (_/'). 

The  functions  of  judicial  trustees  are  further  defined  by  the 
Judicial  Trustee  Rules,  1897.     A  person  interested  in  an  estate 

{(l)  Ilarhiu  V.  Darhi/  (18(30),  28  Beav.  325;  29  L.  J.  Ch.  622  ;   Re  Chalinder 
and  Herington,  1907,  1  Ch.  o8  ;   76  L.  J.  Ch.  71. 

(p)  BeShihon,  Coode  rfc  Co.,  1904,  1  Ch.  837  ;  73  L.  J.  Ch.  541. 
(/)  Jud.  T.  Act,  1896,  s.  1. 
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Court  not 
bound  to 
appoint 
official. 


is  not  entitled  as  of  right  to  the  appointment  of  a  judicial  trustee, 
which  is  a  matter  entirely  within  the  discretion  of  the  Court;. 
Thus,  where  a  reversioner  under  a  Will  applied  for  the  appoint- 
ment of  a  judicial  trustee  to  act  alone  or  jointly  with  the 
testator's  widow,  who  was  sole  executrix  and  tenant  for  life,  the 
application  was  refused  as  heing  against  the  wish  of  the  executrix 
and  the  intention  of  the  testator  (r/). 

On  the  retirement  of  a  judicial  trustee  the  Court,  if  not  satis- 
fied of  the  fitness  of  the  person  nominated  by  the  applicant,  is 
not  bound  to  appoint  an  official,  but  may  appoint  a  person 
suggested  by  the  retiring  trustee  as  his  successor  (/;)• 


The  public 
trustee. 


Establishment 
of  the  office. 


Where  the 
public  trustee 
may  act. 

Small  estates. 


Custodian 
trustee. 


Thr  PnhUc  Truster. 

By  the  Public  Trustee  Act,  1906,  which  came  into  operation  in 
1908,  it  was  enacted  : — 

S.  1. —  (1)   There  shall  be  established  the  office  of  public  trustee. 

(2)  The  public  trustee  shall  be  a  corporation  sole  under  that  name 
with  perpetual  succession  and  an  official  seal,  and  may  sue  and  be  sued 
under  the  above  name  like  any  other  corporation  sole,  but  any  instru- 
ment sealed  by  him  shall  not  by  reason  of  his  using  a  seal  be  rendered 
liable  to  a  higher  stamp  duty  than  if  he  were  an  individual. 

The  Public  Trustee  Piules,  1907,  r.  3,  definitely  established 
the  office  (i),  and  r.  5  provides  for  the  appointment  of  deputy 
public  trustees  (see  also  rr.  33  and  34). 

S.  2  (1)  of  the  Act  gives  the  public  trustee  a  discretionary  power 
to  accept  trusts  and  act : — 

(a)  In  the  administration  of  estates  of  small  value  (see  s.  3 
and  rr.  14—17). 

(b)  As  custodian  trustee.  Under  s.  4,  where  the  public  trustee 
accepts  the  office  of  custodian  trustee,  the  property  is  to  be  vested 
in  him,  while  the  trustees  appointed  under  the  trust  remain  as 
managers.      E.   36   provides   for    the    appointment,    with    the 

ig)  Re  liatcHf,  1898,  2  Ch.  353  ;   67  L.  J.  Ch.  5fiL>. 

{h)  Douglas  v.  Bola^n,  1900,  2  Ch.  749;  70  L.  J.  Ch.  1. 

{i)  For  these  rules  see  1907,  W.  N.,  329.  The  objects  of  the  Act  and  rules 
are  set  out  in  a  pamphlet  issued  by  the  Public  Trustee  Office  and  obtainable 
at  3  and  4,  Clement's  Inn. 
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approval  of  the  public  trustee,  of  banking  and  other  corporations 
as  custodian  trustees  (j). 

(c)  As  an  ordinary  trustee  (see  s.  5).  Ordinary 

(d)  As  judicial  trustee.  ^^ioM 

(e)  As  administrator  of  the  property  of  a  convict  under  the  *™^^f^; 

Administrator 

Forfeiture  Act,  1870.  of  convict. 

In  addition,  r.  7  authorises  the  public  trustee  (a)  to  accept  as  wiiis  and 
ordinary  trustee  and  to  act  as  custodian  trustee  of  any  trust  estates, 
created  by  any  trust  instrument  or  arising  upon  an  intestacy, 
and  (b)  to  accept  by  the  name  of  the  public  trustee  probates  or 
letters  of  administration  of  any  kind,  with  the  general  excep- 
tion of  the  trusts  of  any  instrument  made  solely  by  way  of 
security  for  money. 

R.  9  enables  a  testator  to  appoint  the  public  trustee  to  be 
trustee  or  custodian  trustee  of  a  Will  without  his  previous  consent, 
but  the  appointment  does  not  take  effect  until  the  public  trustee 
consents  to  act.  R.  10  (2)  makes  it  obligatory,  where  a  co-trustee 
appointed  by  "Will  to  act  with  the  public  trustee  accepts  office, 
upon  such  co-trustees  to  give  notice  of  such  appointment  as 
soon  as  practicable  to  the  public  trustee. 

S.  2  (2)  enables    the   public  trustee  to  act  jointly  with  other  Power  to 

public  trustee 
trustees.  to  act  with 

otlier  trustees. 

The  public  trustee  is  not  bound  to  act  in  a  trust,  but  cannot  pubiic  trustee 
refuse    on    the    ground    only  of    the    small    value    of  the  trust  "oact""'" 
property  :  s.  2  (3).     S.  2  (3)  and  (4)  and  r.  8  prescribe  when 
and  how  the  public  trustee  may  act  where  the  trust  entails  the 
management  or  carrying  on  of  a  business.     He  may  not  accept 
a  trust  exclusively  for  religious  or  charitable  purposes  :  s.  2  (5). 

li.  10  provides  that  application  to  the  public  trustee  to  act  Applications 

,  T  to  the  iiublie 

may  be  made  :  —  trustee  to 

(a)  Where  the  appointment  has  been  made  by  a  testator — by 
any  trustee  or  beneficiary  under  the  instrument. 

(./)  See  also  51  Sol.  J.  735. 

(/.)  Trustee.?  who  retire  should  only  appoint  the  public  trustee  in  excep- 
tional circum.stances :  Be  Hojie-Johnstone  (1909),  53  Sol.  J.  321,  but  see 
Re  TTcH.s^V,  1908,  W.  X.  235. 
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(b)  In  the  case  of  the  estate  of  an  intestate — by  any  person 
appearing  to  be  beneficially  interested  in  the  estate. 

(c)  In  any  case— by  the  persons  or  one  of  them  having 
power  under  the  Act  to  make  the  appointment  (see  ss.  3  (1),  4  (1), 
and  5  (1),  and  as  to  persons  under  disability,  r.  41). 

Er,  11  (2),  12,  and  13  prescribe  the  particulars  to  be  laid 
before  the  public  trustee  and  the  matters  to  be  taken  into  con- 
sideration by  him  in  deciding  whether  he  will  accept  the  trust. 

All  applications  are  to  be  in  writing  and  addressed  to  the 
public  trustee  at  his  London  oftice,  3  and  4,  Clement's  Inn,  or 
at  a  branch  ofiice :  rr.  11(1)  and  40. 

Rr.  18 — 35  contain  general  provisions  as  to  the  administration 
of  trusts  and  estates. 

The  investigation  and  audit  of  trust  accounts  is  provided 
for  by  s.  13  and  rr.  37 — 39.     This  applies  to  any  trust. 

The  application  must  be  made  to  the  public  trustee  :  r.  37. 
Any  trustee  or  beneficiary  may  apply,  and  the  auditor  must  be  a 
solicitor  or  public  accountant  agreed  upon  by  the  beneficiary 
and  trustees,  or,  in  default  of  agreement,  the  public  trustee  or 
some  person  appointed  by  him,  but  a  beneficiary  or  trustee  is 
not  eligible  :  s.  13.    The  notices  mentioned  in  r.  37  must  be  given. 

The  fees  chargeable  to  the  public  trustee  are  prescribed  by 
s.  9  and  the  Public  Trustee  (Fees)  Order,  1909  (/). 

S.  7  supplies  a  limited  State  guarantee  against  loss  where  the 
public  trustee  acts.  It  does  not  extend  to  persons  acting  in 
conjunction  with  the  public  trustee,  and,  as  has  been  pointed 
out  (/»),  such  persons  are  not  protected  against  loss  occasioned 
by  the  acts  or  defaults  of  the  public  trustee  and  remain 
liable  to  their  beneficiaries  to  make  good  such  loss,  and  are 
also  in  the  unenviable  position  of  possibly  being  called  upon  by 
the  Treasury  to  contribute  towards  the  amount  payable  under 
the  State  guarantee. 


(0  See  1909,  W.  N.,  101. 
(m)  See  54  Sol.  J.  261,  267. 
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CHAPTEE  II. 

THE    LAW    OF    HrSBAND    AND    WIFE    AS    REGARDS    THE    WIFe's 
PROPERTY    AND    CONTRACTS. 

Sect.  I. — The    interest   of  a  IuisIkouI  i)i  Jiis  icifys  iiropcrtij  utit 
iritliin   the  M.   IV.  P.  Acts  or  (I'lrcii  for  her  separate  use. 

By  the  common  law  the  husband  is  entitled  to  the  rents  and  Freeholds  aud 

.  .  cojivliolds. 

profits  of  his  wife's  freehold  and  copyhold  lands  durnig  then-  joint 
lives.  He  is  also  entitled,  if  he  survives  his  wife,  and  there  has 
been  issue  born  alive  of  the  marriage,  to  an  estate  during  his 
life,  called  an  estate  by  the  curtesy,  in  any  freehold  property  to 
which  the  wife  was  entitled  in  possession  at  any  time  during  the 
coverture,  for  an  estate  of  inheritance  descendible  to  such  issue. 
Such  estate  gives  the  tenant  the  powers  of  a  tenant  for  life  (V/). 
The  husband  and  wife  together  can  dispose  of  her  freehold  lands 
by  deed  acknowledged  under  the  F.  &  E.  Act,  1833,  and  of  her 
copyhold  land  either  by  surrender  or  by  deed  acknowledged, 
according  as  the  estate  disposed  of  is  legal  or  equitable. 

The  following  points  with  respect  to  curtesy  are  settled   by  On  what  pro- 

...  .     .  "^      pcitv  curtesy 

authority,  viz.  :  (1)  Curtesy  attaches  to  an  undivided  share  of  iUtaches. 
land  held  in  coi^arcenery,  or  in  common,  but  not  to  land  held  in 
joint  tenancy,  nor  to  a  reversion  or  remainder  which  does  not 
fall  into  possession  during  the  coverture  (i).  (2)  "Where  con- 
tingent remainders  intervene  between  a  limitation  to  a  wife  for 
life  and  a  reversion  to  her  in  fee,  the  right  of  curtesy  exists  until 
the  contingency  happens  (r).  (3)  Curtesy  attaches  to  an  equity 
of  redemption  ((/),  and  to  money  directed  to  be  laid  out  in  land  (r), 

(a)  S.  L.  Act,  1882,  s.  58  (1)  (viii.) ;  S.  L.  Act,  1884,  s.  8. 

{h)  Co.  Litt.  29. 

(f)  Boothluj  V.  Vernon  (1725),  9  Mod.  147. 

(fZ)  Cashornev.  Scar/e  (17:37),  1  Atk.  G03. 

(e)  Cunningham  v.  Moody  (1748),  1  Yes.  Sen.  174. 
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and  to  an  equitable  estate  (/).  (4)  Curtesy  attaches  to  land 
belonging  to  the  wife  for  her  separate  use,  if  and  so  far  as  it  is 
not  disposed  of  by  the  wife  in  her  lifetime  or  by  her  Will  (g),  even 
where  she  takes  under  a  devise  which  took  effect  after  her  death 
under  the  Wills  Act,  1837,  s.  33  (gfi).  (5)  Curtesy  attaches  to 
land  of  which  the  wife  is  tenant  in  tail,  provided  that  a  child 
is  born  capable  of  taking  under  the  entail,  though  the  wife  may 
eventually  die  without  issue,  and  to  land  in  which  the  wife  has  an 
estate  of  inheritance  subject  to  an  executory  limitation  over, 
provided  that  a  child  is  born,  and  the  wife's  estate  is  such  as,  not- 
withstanding the  executory  limitation,  might  have  descended  to 
such  child.  Thus  in  a  case  where  an  estate  was  devised  to  a 
woman  in  fee,  with  an  executory  limitation  over  in  case  she  died 
under  twenty-one  and  without  leaving  issue ;  the  devisee  had  a 
child,  who  died,  then  the  mother  died  under  twenty-one,  and  it  was 
held  that  the  husband  was  tenant  by  the  curtesy  (Z;).  But  where 
there  was  a  devise  to  A.  in  fee,  and  if  she  died  leaving  issue  then 
to  such  issue,  it  was  held  that  as  the  issue  took  as  purchasers, 
and  could  not  have  taken  by  descent,  there  was  no  curtesy  (i). 
Copyholds.  There  is  no  curtesy  in  copyholds  except  by  special  custom  (/f). 

Husband's  By  the  common  law  the  husband  is  entitled  to  the  rents  and 

chattdisreai  profits  of  his  wife's  chattels  real  during  their  joint  lives,  and  he 
has  an  absolute  power  to  dispose  of  them  either  voluntarily  or 
for  a  valuable  consideration,  by  act  inter  vivos,  and  this  power 
extends  to  reversionary  and  contingent  interests,  unless  the 
interest  is  of  such  a  nature  that  it  cannot  possibly  vest  in  the 
wife  in  possession  during  the  coverture  (l) ;  but  so  far  as  this 

(/)    fVatts  V.  Ball  (1758),  1  P.  Wms.  108. 

((/)  Cooper  V.  Macdonald  (1878),  7  Ch.  I).  288;  47  L.  J.  Ch.  Ti'.i. 

{(jg)  Eager  v.  Furnivall  (1881),  17  Ch.  D.  115;  50  L.  J.  Ch.  537;  Be 
Derbijshire  (1906),  75  L.  J.  Ch.  05. 

(h)  Duckworth  \.  TJiirMl  {]HO-i),  3  Bos.  &  Pull.  (552,  n. ;  see  also  Moorly 
V.  King  (1825),  2  Bing.  447. 

{{)  Barker  v.  B.  (1828),  2;Sim.  249j  see  also  Sinnner  v.  Partrirlge  (1740),  2 
Atk.  47. 

(A)  Gilb.  Ten.  206. 

[1)  Thiherley  v.  Day  (1852),  16  Beav.  ;}3 ;  22  L.  J.  Ch.  99. 
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power  is  not  exercised  by  a  complete  act  during  the  coverture, 
they  go  to  the  survivor,  without  administration  {in). 

By  the  common  law  the  chattels  personal  of  a  wife  belong   Chattels 

personal  and 

absolutely  to  the  husband,  so  far  as  he  obtains  possession  of  paraphernalia, 
them  during  the  coverture.  The  wife's  paraphernalia,  viz.,  her 
wearing  apparel  and  ornaments  suitable  to  her  condition  in  life, 
are  a  paitial  exception  to  this  rule.  These  pass  to  the  wife  if 
she  survives,  but  she  cannot  give  them  awa}-  in  her  lifetime. 
The  husband  may  dispose  of  them  (except  wearing  apparel  (n)) 
by  an  act  inter  riras,  but  not  by  Will,  and  they  are  subject  to  his 
debts  (()). 

By  the  common  law  the  husband  acquires  an  absolute  interest  Things  in 

action. 

in  his  wife's  choses  in  action  (which  term  comprises  debts  owing 

to  her,  arrears  of  rent,  legacies,  reversionary  interests  in  personal 

estate,  stock  in  the  funds,  shares  in  companies  (p),  and  other 

personal  property  not  in  possession),  so  far  as  they  are  reduced 

by  him  into  possession  during  the  coverture,  but  not  otherwise ; 

and  an  assignment  by  the  husband,  even  if  made  for  a  valuable 

consideration,  of  a  reversionary  interest  in  personalty  or  other 

chose  in  action  of  the  wife,  is  void  against  her,  if  she  survives 

him,  unless  he  or  his  assignee  has  reduced  it  into  possession  (7). 

The  Court  will  at  any   time  before  a  chose  in    action    of   a  wife's  equity 

to  a  settle- 
married  woman  is  paid  or  transferred  by  the  trustee  m  whose  ment. 

hands  it  is,  oblige  the  husband  to  make  a  reasonable  provision 

out  of  it  for  the  wife  and  children.     This  right  of  the  wife  is 

called  her  equity  to  a  settlement  (r). 


(w)  See  Be  Bellaimj  (1883),  25  Ch.  D.  620  ;  53  L.  J.  Ch.  174. 

(m)  See  Masson,  &c.  cf-  Co.  v.  l)e  Fries,  1909,  2  K.  B.  831 ;  79  L.  J.  K.  B. 
24,  wliere  Farwell,  L.J.,  says  that  the  exception  in  regard  to  paraphernalia 
no  longer  exists  when  the  husband's  common  law  rights  have  leen 
destroj'ed. 

(0)  2  Steph.  Com.  287. 

[p)  Colonial  Bank  v.   U'hinnfi/  (1887),  11  A.  C.  426;  56  L.  J.  Ch.  43. 

Iq)  Biirdeir  v.  Jadson  (1824),  1  Paiss.  1  ;  4  L.  J.  (().  S.)  Ch.  1  ;  IInirl.hKjs 
V.  Smith  (1838),  9  Sim.  137  ;  7  L.  J.  Ch.  128. 

(?•}  The  cases  as  to  reduction  into  possession  and  the  wife's  eqviity  to  a 
settlement   have  been   rendered   obsolete   by  the  M.  W.  P.  Act,  1882,  as 

P. — VOL.  ir.  18 
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Under  the  F.  &  E.  Act,  1833,  and  the  Married  Women's 
Keversionary  Interests  Act,  1857  {]\IaUns'  Act),  the  husband  and 
wife  may,  by  a  deed  acknowledged  by  the  latter,  dispose  of  a 
reversionary  interest  in  money  charged  on  land,  including  money 
properly  invested  by  her  trustees  on  mortgage  of  land  (.s),  or  in 
money  to  arise  from  the  sale  of  land  impressed  with  a  trust  for 
sale  (t),  and  may  also  dispose  of  a  reversionary  interest  and 
release  the  wife's  equity  to  a  settlement  in  or  out  of  any  personal 
estate  to  which  the  wife  has  become  entitled  under  any  instru- 
ment made  after  1857  (except  such  interest  in  personal  estate  as 
may  have  been  settled  on  her  by  any  settlement,  or  agreement 
for  a  settlement,  made  on  her  marriage,  and  except  also  any 
interest  which  by  the  terms  of  the  instrument  she  is  restrained 
from  alienating). 

The  Act  of  1857  does  not  apply  to  a  reversionary  interest 
created  by  a  Will  made  before  1857,  and  followed  by  a  codicil 
made  after  that  date  but  not  affecting  that  particular  bequest  (;/). 

A  married  woman  can  by  deed  unacknowledged  release  a  power 
of  appointment  nmong  her  children,  though  she  has  a  prior  life 
interest  which  she  is  restrained  from  anticipating  (x). 

The  marriage  before  1883  of  a  female  joint  tenant  severed  the 
joint  tenancy  as  regards  any  property  which,  by  the  mere  act  of 
marriage,  vested  in  the  husband,  i.e.,  personal  chattels  in  pos- 
session, but  not  as  regards  chattels  real  or  choses  in  action  (?/) 
or  freeholds  {z). 


regards  any  chose  in  action  or  reversionary  interest  accruing  to  a  married 
woman  after  1882. 

(s)  MiUer  v.  Collins,  1896,  1  Ch.  573  ;  65  L.  J.  Ch.  353. 

(t)  Bricjijs  V.  Vliamlerlain  (1853),  11  Hare,  69;  23  L.  J.  Ch.  635,  and  see 
Re  Jalceman's  Trusts  (1883),  23  Ch.  D.  344;  52  L.  J.  Ch.  363. 

{u)  Re  Ekom,  1894,  1  Ch.  303  ;  63  L.  J.  Ch.  392. 

(.t)  Conv.  Act,  1881,  s.  52;  Re  Chisholm,  1901,  2  Ch.  82;  70  L.  J.  Ch. 
533. 

{y)  Re  Butlers  Trusts  (1888),  38  Ch.  D.  286;  57  L.  J.  Ch.  643. 

(z)  Palmer  v.  Rich,  1897,  1  Ch.  134  ;  66  L.  J.  Ch.  69. 


SEPARATE    USE.  075 

Sect.  lI.~Tnisfs  for  the  separate  ii.se  of  a  married  /ronian,  iritk 
or  ivltlioiit  a  restraint  on  antieijtatioii. 
Equity  has  always  recognized  the  right  of  a  married  woman  Equitable 
to  the  separate  enjoyment  of  property  where  it  has  been  given  semStele 
on  trust  for  her  separate  use,  or  where  the  language  of  the  instru- 
ment has  shown  the  intention  of  the  donor  to  be  that  she  shall 
enjoy  it  independently  of  her  husband.     Where  such  a  trust  is 
created,  the  wife  can  dispose  of  the  property  which  is  the  subject 
of    it,   whether  consisting   of   real  (a)   or   personal   estate,   and 
whether  belonging  to  her  in  possession  or  reversion,  as  if  she 
were    a  Jenie  sole,   and    the   deed   of   disposition    need   not   be 
acknowledged. 

^  If  land  has  been  given  before  1883  to  a  married  woman  in  fee  n  Wai  estate 
simple  for  her  separate  use  so  that  she  has  the   legal  estate  as  iol^'£'' 
well  as  the  equitable  separate  estate,  it  is  conceived  that  upon  ^"Lli  hhi- 
a  sale  or  mortgage  she  can,  under  s.  IGof  the  Trustee  Act,  1893,  ve?undeT"' 
convey  the  legal  estate  to  the  purchaser  or  mortgagee  by  an  jfS^  '^''' 
unacknowledged  deed  (b).      The  contract   and   payment   of  the 
consideration  money  constitute  her  a  bare  trustee  for  the  pur- 
chaser or  mortgagee,  and  thus  bring  her  within  the  operation  of 
the  section (r).     The  difiiculty  is  that  at  law  the  husband  would 
take  a  joint  Hfe  estate  with  the  wife  and  a  possible  estate  by  the 
curtesy. 

A  trust  of  the  rents  or  income  of  real  or  personal  property  for  Restraint  on 
the  separate  use  of  a  married  woman  has  been  generally  accom-  ^"^''''p**'^"- 
panied  by  a  clause  in  the  nature  of  a  restraint  on  anticipation, 
in  which  case  her  power  is  restricted  to  that  of  receiving  the 
income  as  it  becomes  due,  and  she  is  absolutely  incompetent  to 
make  any  disposition  of,  or  to  bind  by  her  admission  (./)  or 
otherwise,  the  rents  or  income  before  they  accrue  due,  and  until 
1882  she  could  not  give  a  valid  power  of  attorney  to  receive 

(a)  Taylor  v.  Meads  (1865),  4  D.  J.  &  S.  597 ;  34  L.  J.  Ch.  203. 
{l>)  Be  Howgate  and  Osborn,  1902,  1  Ch.  451  ;  71  L.  J.  Ch.  279 
(0  Re  Docwra  (1885),  29  Ch.  D.  693 ;  54  L.  J.  Ch.  1121. 
('/)  liateman  v.  Falser,  1S9S,  ]  Ch.  144;  67  L.  J.  Ch.  130. 
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them  (('),  nor  could  the  Court  formerly  release  the  restriction, 
although  it  would  be  clearly  for  her  benefit  so  to  do (./').  But  it 
is  provided  by  the  Conv.  Act,  1881,  s.  39,  that,  notwithstanding 
that  a  married  woman  is  restrained  from  anticipation,  the  Court 
may,  if  it  thinks  fit,  where  it  appears  to  the  Court  to  be  for  her 
benefit,  by  judgment  or  order,  with  her  consent,  bind  her  interest 
in  any  property.  The  section  does  not,  however,  extend  to 
property  outside  Malins'  Act,  cj/.,  a  reversionary  interest  under 
her  marriage  settlement  which  she  cannot  dispose  of  under  the 
general  law.  The  Act  (s.  40)  empowers  a  married  woman  by 
deed  to  appoint  an  attorney  for  the  purpose  of  executing  any 
deed  or  doing  any  act  which  she  herself  might  do  (//). 

The  power  given  to  the  Court  by  the  Conv.  Act,  1881,  of 
dispensing  with  a  restraint  on  anticipation  will  be  exercised  with 
caution.  The  first  question  on  any  application  for  this  purpose 
is,  whether  it  is  for  the  benefit  of  the  wife  that  it  should  be 
complied  with,  and  in  determining  this  the  Court  will  balance 
the  undoubted  benefit  of  the  restriction  against  anticipation 
against  the  alleged  benefit  of  its  removal.  Thus,  it  will  not 
remove  the  restraint  in  order  to  pay  debts  caused  by  the  extrava- 
gance of  the  wife  or  her  husband  (it),  nor  in  order  to  extend  the 
scope  of  investments  so  as  to  give  her  a  larger  income  (i),  but  it 
has  done  so  to  enable  parents  to  start  an  only  son  in  a  profession 
by  which  he  would  cease  to  be  dependent  on  them  (/c).  And 
even  where  the  removal  is  for  the  wife's  benefit,  the  Court  has  a 
discretion  whether  it  will  make  the  order  or  not,  and  it  refused  to 
do  so  in  a  case  where  the  object  was  to  give  effect  to  an  arrange- 
ment of  which  the  Court,  on  other  grounds,  disapproved  (I). 


(e)  Kenricl'  v.  Wood  (1869),  L.  E.  9  Eq.  333  ;  39  L.  J.  Ch.  92. 
(./)  Robinson  v.  WheelwrujJd  {18oo),  21  Beav.  214;  6  D.  M.  &  G.  535;  25 
L.  J.  Ch.  385  ;  see  Wilto7i  v.  Hill  (1856),  25  L.  J.  Ch.  156. 
{(/)  See  AVolst.  Conv.  Acts,  9th  eel.,  101. 

[jt)  Re  PollarcVs  Settlemeid,  1896,  2  Ch.  552  ;  65  L.  J.  Ch.  796. 
(/)  Re  Blundell,  1901,  2  Ch.  221 ;  70  L.  J.  Ch.  522. 
{k)  Re  Saivyer's  Trusts,  1896,  1  Jr.  E.  40. 
(/)  He  Little  (1889),  40  Ch.  D.  41S ;  5S  L.  J.  Ch.  233. 
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A  restraint  on  anticipation  may  be  annexed  not  only  to  a  trust  Restraint  on 
of  income,  but  also  to  a  limitation   of  the  fee  simple  of  land,  or  may  be 
to  an  absolute  gift  of  Consols  or  other  personal  property.     The  capital  as  well 

as  income. 

result  of  the  cases  on  this  subject  may  be  thus  stated  :  (1)  If  a 
legacy  or  share  of  residue  is  given  to  a  married  woman,  or  a 
trustee  for  her,  "  for  her  separate  use  without  power  of  anticipa- 
tion," without  any  direction  as  to  the  payment  or  transfer  of  it 
to  her,  the  testator  will  be  supposed  to  intend  that  the  executor 
shall  retain  and  invest  the  capital,  and  pay  the  income  to  her, 
and  the  restraint  will  take  effect  (/»)•  (2)  If  a  legacy  or  share  of 
residue  is  directed  to  be  paid  or  transferred  to  a  married  woman 
"  for  her  separate  use  without  power  of  anticijmtion,"  such  a 
direction  negatives  any  right  in  the  executor  or  trustee  to  retain 
the  money,  and  the  restraint  on  anticipation  is  repugnant  and 
void  (ii).  (3)  If  the  gift  is  reversionary,  the  restraint  on  antici- 
pation lakes  effect  until  it  falls  into  possession;  and  whether  it 
remains  in  force  afterwards  depends  on  whether  the  language 
of  the  trust  instrument  brings  the  case  under  (1)  or  C2)(o). 
(4)  Where  the  restraint  is  imposed  on  an  estate  in  fee  simple 
the  land  becomes  practically  unsaleable  (y>),  till  the  Court  makes 
an  order  under  Conv.  Act,  1881,  s.  39. 

A  restraint  on  anticipation   contained   in  an  instrument  dated  Can  only 

.  .  „  ..  attach  to 

or  coming  into  operation  before   1883   is  of  no  ettect,  unless  the  separate 

.  .         .  proi^erty. 

income  to  which  it  applies  is  given  to  the  married  woman  for  her 
separate  use  (q). 


()/()  Bngfjett  v.  Meux  (1S4G),  1  Ph.  627  ;  15  L.  J.  Ch.  262;  Be  Ellis'  Trusts 
(1874),  L.  R.  17  Eq.  409  ;  43  L.  J.  Ch.  444 ;  Be  Curreij  (18S6),  32  Ch.  D.  361 ; 
Jo  L.  J.  Ch.  906  ;  lie  Grci/s  Setileiiicuis  (1SS7),  34  Ch.  I).  8.'>,  712  ;  oGL.  J.  Ch. 
207,  oil. 

(//)  BeCru>it//don\s  yni.sfs  (1878),  8  Ch.  1).  460;  47  L.  J.  Ch.  795;  J/e  Jloirn 
(1884),  27  Ch.  D.  411 ;  53  L.  J.  Ch.  881.  The  latter  case  disapproves  of  the 
distinction  made  in  L'e  Clarke  s  Trusts  (1882),  21  Ch.  D.  748  ;  51  L.  J.  Ch.  855, 
between  caj-h  and  a  fund  producing  income  ;  see  also  Be  Ikmkes,  1902,  2  Ch. 
333;  71  L.  J.  Ch.  708. 

(o)  Be  Down,  sup.  ;  Be  Spcneer  (1885),  30  Ch.  D.  183;  ^o  L.  J.  Ch.  80;  Be 
Tippett  (1888),  37  Ch.  D.  444  ;   58  L.  T.  754  ;  Be  Bankes,  sup. 

{p)  Bates  V.  Kesterton,  1896,  1  Ch.  159;  iib  L.  J.  Ch.  108. 

(v)  Stofjdon  V.  Lee,  1891,  1   Q.  B.  661  ;  60  L.  J.  Q.  B.  669. 
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A  restraint  on  anticipation  imposed  by  a  testator  on  the 
shares  of  his  daughter's  children  is  only  valid  as  to  the  shares 
of  the  children  born  in  the  testator's  lifetime  (v). 

A  restraint  on  anticipation  does  not  prevent  a  disposition  of 
income  already  due  but  not  actually  paid  (s),  but  a  judgment 
cannot  be  enforced  against  arrears  of  income,  to  which  the 
restraint  applies,  accruing  due  after  the  date  of  the  judgment  (t). 

Where  money  or  other  property  has  in  fact  been  given  to 
the  separate  use  of  a  wife  without  the  intervention  of  trustees, 
and  has  been  paid  or  transferred  to  the  husband,  the  separate 
trust  remains  attached  to  it  unless  and  until  it  is  shown,  or  can 
be  inferred  from  the  circumstances,  that  she  has  assented  to  its 
being  freed  from  that  trust.  Such  an  inference  will  be  made 
if  the  husband,  with  the  acquiescence  of  the  wife,  uses  the  money 
in  trade  or  in  his  family  expenditure  (ii).  But  where  a 
married  woman,  to  whom  a  legacy  has  been  given,  received  from 
the  executor  a  country  cheque  which  she  indorsed  and  handed 
over  to  her  husband,  whose  bankers  received  it  and  by  his 
direction  placed  the  money  to  his  deposit  account,  it  was  held 
on  the  evidence  that  the  wife  did  not  intend  to  give  the  cheque 
to  her  husband,  and  that  it  was  still  her  separate  estate  (x).  The 
burden  of  proving  a  gift  of  a  capital  sum  by  a  married  woman 
to  her  husband  lies  upon  the  persons  claiming  under  the 
husband  (y/). 

The  separate  income  of  a  wife  remains  her  separate  property 
so  long  as  it  is  retained  in  the  hands  of  the  trustees  of  the 
settlement,  or  is  paid  to  her  separate  account  at  a  bank,  or  to 

(r)  Be  Game,  1907,  1  Ch.  276 ;  76  L.  J.  Ch.  168. 

{s)  Hood-Barrs  v.  Herioi,  1896,  A.  C.  174  ;  65  L.  J.  Q.  B.  ;5o2. 

(0  WhiteJeii  V.  Kthrards,  1896,  2  Q.  B.  48 ;  65  L.  J.  Q.  B.  457  ;  Bolitlio  v. 
aidley,  1905,  A.  C.  98 ;  74  L.  J.  K.  B.  430. 

(m)  Gardner  v.  G.  (1859),  1  Giff.  129  ;  28  L.  J.  Ch.  903.  It  iss  apprehended 
that  this  inference  is  not  affected  by  s.  3  of  the  M.  AV.  P.  Act,  188"2,  and 
that  the  money  would,  nnder  the  circumstances,  be  considered  as  given,  not 
lent,  to  the  husband. 

[x)  Green  v.  Varlill  (1877),  4  Ch.  D.  882 ;  46  L.  J.  Ch.  477. 

{y)  Re  Flamank  (1889),  40  Ch.  D.  461 ;  58  L.  J.  Ch.  518. 
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any  person  by  her  order  and  as  her  trustee,  or  if  paid  into  her 

own  hands  remains  under  her  separate  control ;    and  any  stock  Savings  of 

separate 

or  other  property,  inckidmg  real  estate  (z),  or  personal  chattels  (a),  income. 
l^urchased  with  the  savings   of  her   separate  income,  is  also  her 
separate  property.     But  if  the  income  is  paid   to  the  husband  Payment 

,  .  .  .  income  to 

with  the  wife  s  acquiescence,  a  gift  of  such  income  from  her  to  husband  with 

wife's  consent. 

him  will  be  presumed  {h),  and  where  the  trust  money  is  lent  to 
the  husband  with  the  wife's  consent,  and  he  retains  it  for  some 
time  without  jDaying  interest,  there  will  be  a  similar  presumption 
as  regards  such  interest  (c). 

When  property  is  given  in  trust  to  pay  the  income  to  a  woman  a  trust  of 

income  for 

who  is  unmarried  at  the  date  of  the  gift  for  her  separate  use,  separate  use 

attaches 

either  with  or  without  a  restraint  on  anticipation,  the  separate  'during  each 

coverture,  and 

trust  attaches  upon  her  subsequent  marriage.     A  similar  trust  in  is  suspended 

^  J.  <_>  during  dis- 

favour of   a  married    woman   who    becomes   a  widow  and  then  covertm-e. 

marries  again  without  having  dealt  with  the  property,  revives  on 
her  second  marriage  (d),  unless  confined  by  the  express  terms  of 
the  instrument  to  the  first  coverture  (e).  In  these  eases  the 
income  which  is  received  by  the  woman  while  discovert,  or  by 
any  person  on  her  behalf,  from  the  trustees  of  the  fund  becomes 
her  absolute  property,  and  if  unspent  at  the  time  of  her  subse- 
quent marriage  would,  under  the  law  as  it  stood  prior  to  the  Act 
of  1882,  have  passed  to  the  husband  in  his  marital  right  (/). 
But  if  any  part  of  such  income,  though  received  by  the  trustees, 
has  not  been  paid  by  them  to  the  woman  or  to  any  person  on 

(z)  DarJdn  v.  D.  (1853),  17  Beav.  578;  23  L.  J.  Cli.  890;  Mercier  v.  M., 
1903,  2  Ch.  98  ;  72  L.  J.  Ch.  511. 

(a)  Newlands  v.  Faynter  (1839),  4  My.  &  Cr.  408. 

{b)  Beresford  v.  Ahp.  of  Armcujh  (1844),  13  Sim.  643 ;  13  L.  J.  (_'h.  235 ; 
Arthur  V.  A.  (1848),  11  Ir.  Eq.  Eep.  511,  513;  Caton  v.  Bnleottf  (1849),  1 
Mac.  &  G.  599  ;  Edward  v.  Clici/ne  (1888),  13  A.  C.  385. 

(c)  Rowley  \.  Unwin  (1855),  2  K.  &  J.  138;  Ex  jJ.  Green  (1832),  2Deac.  &  Ch. 
113;  2L.  J.  Bk.  2. 

{d}  TidJett  V.  Armdrony  (1838),  4  My.  &  Cr.  377;  9  L.  J.  Ch.  41;  Smr- 
horoiKjh  V.  Barman  (1839),  4  My.  &  Cr.  377  ;  9  L.  J.  Ch.  48  ;  see  also  Hawkes 
V.  Huhhach  (1870),  L.  R.  11  Eq.  5  ;  40  L.  J.  Ch.  49. 

(e)  Moore  v.  Morris  (1857),  4  Drew.  33. 

(/)  Spker  V.  Dawson  (1857),  26  L.  J.  Ch.  704. 
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her  behalf  at  the  time  of  the  marriage,  the  separate  trust 
attaches  to  the  money  retained  in  the  hands  of  the 
trustees  (//). 

A  trust  for  separate  use  annexed  to  the  corpus  of  property, 
^Yhether  real  or  personal,  given  to  an  unmarried  woman,  who  has 
afterwards  married,  will  have  come  into  operation  on  the 
marriage,  provided  that  she  did  no  act  while  discovert  to  destroy 
the  separate  trust.  Thus,  in  a  case  where  a  leasehold  house  and 
the  furniture  in  it  were  given  by  Will,  without  the  intervention 
of  trustees,  to  a  single  woman  for  her  separate  use,  and  she 
subsequently  married,  and  after  the  marriage  she  and  her 
husband  took  possession  of  the  house  and  furniture,  it  was  held 
that  they  retained  their  sej^arate  character,  and  were  not  liable 
to  the  husband's  debt  (1i). 


Woman 
married  since 
1882  entitled 
to  all  her 

Eroperty  for 
er  separate 


Woman 
married  before 
18B3  entitled 
for  her 
separate  use 
to  property 
accruing  in 
title  after 
1882. 


Sect.  III. — TJw  i-hjlit  of  scpayatc  property  conferred  on  the  ici/e  hi/ 
the  Married  Women  s  Property  Acts. 

Under  the  M.  W.  P.  Act,  1882,  s.  2,  every  woman  married 
after  1882  is  entitled  to  hold  as  her  separate  property,  and 
to  dispose  of  by  Will  or  otherwise,  all  real  and  j^ersonal 
property  belonging  to  her  at  the  time  of  the  marriage  or 
acquired  by  or  devolving  on  her  afterwards ;  and  under  s.  5 
every  woman  married  before  1883  is  entitled  to  hold  as  her 
separate  property,  and  to  dispose  of  by  Will  or  otherwise,  all  real 
and  personal  property,  her  title  to  which,  whether  vested  or 
contingent,  and  whether  in  possession,  reversion  or  remainder, 
accrues  after  1882.  Property  which  was  reversionary  in  1882, 
but  has  fallen  into  possession  since,  is  not  within  this  section  (A). 
But  a  mere  spes  successionis,  e.g.,  the  possibility  of  becoming 
entitled  under  a  trust  for  the  persons  who  shall  be  the  next  of 


(7)  Ashton  V.  Macdoiigall  (1842),  5  Beav.  56  ;  11  L.  J.  Ch.  344. 
(//)  Newlands  v.  Paijnter  (1843),  4  My.  &  Cr.  408. 

{k)  Reid  v.  R.  (1886),  31  Ch.  D.  402;  55  L.  J.  Ch.  294;  Re  Bacon,  1907,  1 
Ch.  475;  76  L.  J.  Ch.  213. 
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kin  of  A.  on  the  failure  of  preceding  trusts,  is  not  a  reversionary 
interest  for  this  purpose  (/). 

Under  the  Act  of  1870  a  woman  who  has  married  hetween  the  Woman 

...       married  since 

9th  August,  1870,  and  the  31st  Decemher,  1882  (mchisive),  is  9Ui  August, 

1870,  entitled 

entitled  to  hold  as  her  separate  propert}^  and  to  dispose  of  (1)  any  for  her 

separate  use 

personal  property  which  has  come  to  her,  since  the  marriage  and  to  certain 

kinds  of 

before  1883,  as  next  of  kin  or  one  of  the  next  of  kin  of  an  intes-  property, 
tate ;  (2)  any  sum  of  money  not  exceeding  i*200  which  has  come 
to  her  since  the  marriage  under  any  deed  or  Will,  and  (3)  the 
rents  and  profits  arising  during  the  joint  lives  of  any  free- 
hold, copyhold,  or  customaryhold  property  which  has  descended 
upon  her,  since  the  marriage  and  before  1883,  as  heiress  or  co- 
heiress of  an  intestate  {m). 

A  married  woman,  whatever  may  be  the  date  of  her  marriage,  Married 

woman 

is  entitled,  for  her  sejDarate  use  to  any  wages,  earnings,  money,  entitled  to 

wages  and 

and  propert}-,  acquired  or  gained  by  her  since  the  8th  August,   earnings  in 

separate 

1870,  in  any  employment,  trade,  or  occupation  in  which  she  is  employment 

since  yth 

engaged,  or  which  she  carries  on  separately  from  her  husband,   August,  is70. 
or  b}^  the  exercise  of  any  literary,  artistic,  or  scientific  skill,  and 
all  investments  of  such  wages,  earnings,  money,  or  projperty  (n). 

The  Acts  of  1870  and  1882  contain  special  provisions  as  to 
certain  kinds  of  personal  estate,  such  as  stock  in  the  funds, 
shares  in  comjDanies,  &c.,  standing  in  the  name  of  a  married 
woman  (o). 

If  the  husband  survives  the  wife,  his  rights  in  any  real  or  Husband's 
personal  estate  made  her  separate  property  by  the  Act  of  1882  property  of 

.  .  .  wife  undis- 

or  otherwise,  so  tar  as  such  property  is  not  disposed  of  by  her  posed  of  not 
in  her  lifetime  or  by  her  Will,  are  the  same  as  under  the  old  law. 
Thus,  he  will  be    entitled  to  curtesy  in  her  freehold  lands  of 
inheritance,    when    there    has    been    issue    inheritable   of   the 


{I)  Be  Parsons  (1S90),  45  Ch.  D.  51  ;   59  L.  J.  Ch.  666. 

(m)  Act  of  1870,  ss.  7,  8 ;  Johnson  v.  J.  (1887),  35  Ch.  D.  345  ;   56  L.  J.  Ch. 
326. 

(«)  Act  of  1870,  s.  2 ;  Act  of  1882,  ss.  2,  5. 
(o)  Act  of  1870,  s.  5  ;  Act  of  1882,  ss.  6—10. 
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Husband  and 
wife  may  be 
joint  tenants 
since  Act. 


Act  applies 
where  wife  is 
mortgagee, 
but  not 
necessarily 
where  she  is 
trustee. 

Effect  of  Act 
of  1907. 


marriage  (p),  and  will  be  absolutely  entitled  to  her  personal 
estate  in  his  own  right  as  regards  chattels  real  or  chattels 
personal  in  possession  (q),  and  as  regards  choses  in  action  on 
taking  out  administration  (r). 

If  land  is  conveyed  since  the  Act  of  1882  to  husband  and  wife 
jointly,  they  are  joint  tenants,  and  the  interest  of  the  wife  is  her 
separate  property  (s). 

It  has  been  held  that  a  woman  married  since  1882  can  convey, 
by  an  unacknowledged  deed  and  without  her  husband's  concur- 
rence, the  legal  estate  in  land  of  which  she  is  a  mortgagee  (t), 
and  in  respect  of  land  of  which  she  is  a  trustee  she  can 
do  so  under  s.  1  of  the  M.  W.  P.  Act,  1907  (k),  as  regards 
property  vested  in  her,  but  if  under  the  general  law  in  force 
before  1882  the  property  or  any  interest  therein  w'ould  have 
vested  in  her  husband,  he  must  still,  it  seems,  join  to  convey 
it,  unless  it  is  held  that  the  Act  of  1907  shows  that  the  decision 
in  l\c  Harhiess  and  AUso2^p{ii)  was  wrong.  In  any  case  the  deed 
need  not  be  acknowledged. 


Sect.  IV. — Tlw  liability  of  amanicd  woman  in  respect  of  contracts 
entered  into  and  wrongs  coniinitted  by  her  during  the  cover- 
ture, and  before  the  marriage,  respectively,  and  how  far  Jier 
husband,  is  liable  for  the  same. 

Before  Act  of  Before   the   passing   of   the  M.  W.  P.  Act,  1882,  a   married 

womanTnigh^  woman  could  not  enter  into  any  contract  on  which  she  was  liable 

contract  debts  to  be    personally  sued,  but  if  she  had  separate  property  she 

of  her^^eparate  might,  in  squity,  and  as  an  incident  of  such  property,  contract 

property. 

{j>)  Cooper  V.  Macdonald  (1878),  7  Ch.  I).  288;  47  L.  J.  Cli.  373;  Hope 
V.  H.,  1892,  2  Ch.  336;  61  L.  J.  Ch.  441. 

((/)  Surman  v.  Wharton,  1891,  1  Q.  B.  491  ;  60  L.  J.  Q.  B.  233;  Be  Kmns, 
1910,  1  Ir.  E.  95. 

(r)  See  Molony  y.  Keitnedij  (1839),  10  Siin.  204;  Re  Lambert  (1888),  39 
Ch.  D.  626  ;  57  L.  J.  Ch.  927. 

{s)  Thornley  v.  T.,  1893,  2  Ch.  229  ;  62  L.  J.  Ch.  370  ;  Dimhar  v.  D.,  1909, 
2  Ch.  639 ;  79  L.  J.  Ch.  70. 

{t)  Re  Brooke  and  Fremlin,  1898,  1  Ch.  647  ;  67  L.  J.  Ch.  272. 

(t()  This  could  not  be  done  before  the  Act,  see  Re  HarJaiess  and  Alhopp 
1896,  2  Ch.  358  ;  65  L.  J.  Ch.  726. 
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debts  and  engagements  to  be  paid  and  satisfied  out  of  it,  and  the 
Court  would  enforce  payment  accordingly  (./).  It  was  not 
necessary  that  the  contract  should  refer  in  terms  to  the  separate 
property ;  it  was  sufficient  if  an  intention  to  charge  it  could 
be  collected  from  the  nature  of  the  contract  or  from  the 
circumstances. 

Under   the  Act  of    1882,  as  amended  by  the  Act  of  1893,  a  Capacity  of 

•     T  •  IIP  •  •  T  T       •  married 

married  woman  is  capable  of  entering  into  and  rendering  herself  woman  to 

.    ,  ,      .  f  1  1  1  enter  into 

liable  in  respect  of  and  to  the  extent  of  her  separate  property  on  contracts,  &c. 

.  .  .  under  188'2  and 

any  contract,  and  of  suing  or  being  sued  either  in  contractor  1893 Acts. 

tort,  in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband 

need  not  be  joined  with  her  as  plaintiff  or  defendant,  and  this  is 

so  whether  she  has  or  has  not  any  separate  property  at  the  date 

of  the  contract.     Any  damages  or  costs  recovered  against  her 

are  payable  out  of  her  separate  property,  and  not  otherwise  (.//). 

The  Act  of  1882  applies  to  contracts  between  husband  and  W'ife, 

and  a  husband  may  sue  his  wife  for  money  which  after  the 

marriage  he  has  lent  her  on  a  contract,  either  express  or  implied, 

to  repay  it  out  of  her  separate  estate  (^). 

The  contracts  of  a  married  woman  cannot  be  enforced  against  Effect  of 
income  which  she  is  restrained  from  anticij)ating,  nor  can  she  be  anticipation. 
made  liable  thereout  for  the  consequences  of  fraud  committed  by 
her  {a),  and  the  law  in  this  respect  is  not  altered  by  the  M.  W.  P. 
Acts  (//).  But  a  restraint  on  anticipation  is  at  an  end  when  the 
income  to  which  it  is  attached  has  become  due,  and  consequently 
a  judgment  against  a  married  woman  may  be  enforced  against 
any  income  which  has  become  due  at  the  date  of  the  judgment, 
but  not  against  income  accrued  since  (c). 

(x)  Johnson  v.  <jaNa(/her  (1S61),  .3  D.  F.  &  J.  494  ;  ,30  L.  J.  C'h.  29S. 

ijj)  S.  1  (2)  ;  see  also  M.  AV.  P.  Act,  1893,  s.  1. 

(z)  Butler  v.  U.  (18So),  l(i  Q.  B.  I).  374  ;   5,3  L.  J.  Q.  li.  5o. 

(a)  Jackson  v.  Hohhouse  (1S17),  2  Mer.  483;  Cliie  v.  Carew  (l8o9),  1 
J.  &  H.  199  ;  28  L.  J.  Ch.  68.5;  Arnold  v.  IVoodhums  (1873),  L.  E.  16  Eq. 
29  ;  42  L.  J.  Ch.  578;   Chajjman  v.  Biyus  (1882),  11  Q.  B.  D.  27. 

{h)  Act  of  1882,  s.  19  ;  Act  of  1893,  s.  1. 

(c)  Hood-Barrs  v.  JHeriot,  1896,  A.  C.  174  ;  65  L.  J.  Q.  B.  352 ;  Whiteleij  t. 
Edwards,  1896,  2  Q.  B.  48  ;  65  L.  J.  Q.  B.  457 ;  BoIitJw  v.  Gid/ey,  1905,  A.  C. 
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Married  A  married  woman  carrying  on  a  trade  separately  from  her 

woman  may 

become  liusband   is,    by  the  Act  of  1882,  s.    1   (5),  in  respect  of  her 

separate  property,  made  liable  to  the  bankruptcy  laws  as  if  she 
were  a./r/z^c  sole  {d). 

A  trade  belonging  to  a  married  woman,  but  carried  on  by  her 
husband  on  her  behalf,  is  a  separate  trade  {c),  though  not  where 
she  carries  on  business  in  partnership  with  him  (f). 

Appoiutiuent         By  s.  4  of  the  Act  of  1882  the  execution  of  a  general  power  by 

by  W'ill  of  a  _ 

married  the  Will  of  a  married  woman  makes  the  appointed  property  liable 

woman  makes 

property  liable   to  her  debts  and  liabilities  in  the  same  manner  as  her  separate 

to  her  debts. 

estate  if  she  had  separate  estate  at  the  date  of  the  appointment  {g). 
Position  of  The  husbaud  being  answerable  for  his  wife's  acts,  she  could 

husband  where 

wife  executrix    not  before  the  Act  of  1882  undertake  the  office   of   executrix 

before  Act. 

without  his  consent,  nor  give  discharges  for  payments  made  to 
her  in  that  character.  The  husband  in  his  marital  right  was 
entitled  to  dispose  of  the  personal  estate  vested  in  his  wife  as 
executrix,  or  to  give  receipts  for  or  release  debts  due  to  the 
testator's  estate  (A);  and  he  wns  liable  for  assets  received  or 
(IcrastarUfi  committed  by  him  or  his  wife  during  the  coverture  (i). 
Married  Siuce  the  Act  of  1882  a  wife  may  accept  the  office  of  trustee, 

woman  can 

now  be  trustee  executrix,  or  administratrix,  and  she  will  be  liable  in  respect  and 

and  executrix, 

and  liable  as  to  the  extent  of  her  separate  property  for  all  breaches  of  trust 
and  derastavits,  and  her  husband,  unless  he  intermeddles,  will 
be  free  from  liability  {k). 

Eights  and  S.  2B  of   the  Act  of  1882  provides  that   the  legal  personal 

liabilities  of  .  . 

personal  representative  of  any  married  woman  shall  m  respect   of  her 

representative 

98  ;  74  L.  J.  K.  B.  430.  For  form  of  judgment,  see  Be  Turnhvll,  1900,  1  Ch. 
180  ;  69  L.  J.  Ch.  187. 

{<!)  See  Wolst.  Conv.  Acts,  9tli  ed.,  289. 

(e)  lie  Simon,  1909,  1  K.  B.  201  ;  78  L.  J.  K.  B.  ;]92. 

(/)  Be  Hehly  (1894),  03  L.  J.  Q.  B.  261. 

{fj)  Be  Fieldwkl;  1909,  1  Ch.  1  ;  78  L.  J.  Ch.  153  ;  but  see  the  M.  W.  P. 
Act,  1893,  s.  1,  as  to  conti'acts  entered  into  since  that  Act. 

(/;)  Williams  on  Executors,  pt.  3,  bk.  1,  eh.  4;  Thrmtout  v.  Coppin  (1772), 
2  W.  Bl.  801. 

(i)  Smith  V.  S.  (1856),  21  Beav.  385. 

Qc)  M.  W.  P.  Act,  1882,  ss.  18,  24. 
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separate  estate  have  the  same  rights  and  liabilities  as  she  would  of  wife  witii 

separate 

have  if  living.     It  has  been  held  that  a  husband  who  has  become  property, 
entitled  jure  marit'i  to  his  wife's  leasehold  land  without  taking 
out  administration  is  her  legal  personal    representative    within 
the  meaning  of  this  section  (l). 

Whether  a  wife  has  or  has  not  separate  property,  her  husband  Husband  not 
is  not  liable  for  debts  contracted  by  her  during  the  marriage,  \vife's  debts, 

.  Ill-  T  TTTi       1  unless  he  has 

unless  he  has  given  her  authority  to  pledge  his  credit.     Whether  given  her 

authority. 

she  has  such  an  authority  is  a  question  of  fact  or  reasonable  Authority 

presumption    to    be  determined  in  each  case  according  to  the  ^"^t*^oi°reas 

circumstances.     While  they  live  together  it  will  be  presumed,  in   tion,  ac^cmcSi 

the  absence  of  evidence  to  the  contrary,  that  he  has  authorised  stands™ 

her  to  give  orders  to  tradesmen  for  such  things  as  fall  within 

the   domestic   department   ordinarily    entrusted    to    the    wife's 

management,    cii.,    the    supply   of    provisions    for    the    house, 

clothing   for    the    members    of   the  family,  and  things  of  that 

sort  {m).     The  presumption  may  be  rebutted  by  evidence  that  he 

has   supplied  her  with  sufficient  money  to  buy  the  necessary 

articles,  and  has  expressly  ordered  her  not  to  get  them  on  credit, 

subject,  however,  to  the  qualification,  that  if  he  has,  up  to  the 

time  of  giving  such  order,  acted  in  such  a  manner  as  to  lead 

tradesmen  to  suppose  that  the  authority  exists,  he   would   be 

bound  to  inform  them  of  its  withdrawal  (»)• 

If  the  husband  and  wife  are  living  separately,  the  wife  has  no  No  presump- 
tion if  hving 

authority  to  pledge  her  husband's  credit,  except  as  a  matter  of  separate, 

except  as  a 

necessity,  as  where  she  has  been   deserted  or  forced  to  leave  matter  of 

necessity. 

her  home,  and  has  no  sufficient  means  of  her  own.  If  they 
separate  by  mutual  consent,  there  is  no  implied  authority,  so 
long  as  he  makes  her  an  adequate  allowance,  and  duly  pays  it  (o). 

(0  Surman  v.  Wharton,  1891,  1  Q.  B.  491 ;  60  L.  J.  Q.  B.  233.  As  to  the 
liusband's  liabilitj',  see  Be  Parl:in,  1S92,  3  Ch.  510 ;  62  L.  J.  Ch.  oo. 

[m)  Phillipson  v.  Hajiter  (1870),  L.  E.  6  C.  P.  38  ;  40  L.  J.  C.  P.  14  ;  and  see 
Paquin,  Ltd.  v.  Beauderl-,  1906,  A.  C.  148;  75  L.  J.  K  B.  395. 

(n)  Jolly  V.  Bees  (1864),  33  L.  J.  C.  P.  177  ;  Debenham  v.  Mellon  (1880),  6 
A.  C.  24;  50  L.  J.  Q.  B.  155;  E.  of  Morel  v.  K.  of  Westmorelanl,  1904, 
A.  C.  11  ;  73  L.  J.  K.  B.  93. 

(o)  Johnson  v.  Sumner  (1858),  3  H.  &  N.  261  ;  27  L.  J.  Ex.  341  ;  Biffin  v. 
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Eight  of  per- 
son who  has 
advanced 
money  to  wife 
for  necessaries. 


Husband  still 
liable  for 
wife's  wrong- 
ful acts. 


Statutory 
liabilities  of 
wife  and 
husband  for 
wife's  ante- 
nuptial debts. 


Common  law 
liability  of 
wife  for  ante- 
nuptial debts. 


A  person  advcancing  money  to  a  married  woman  who  has  been 
deserted  by  her  husband,  where  the  money  has  been  laid  out  in 
necessaries  for  her,  is  in  a  Court  of  equity  entitled  to  stand  in 
the  place  of  the  persons  who  actually  supplied  those  necessaries, 
and  to  recover  the  money  from  the  husband  (p). 

It  has  been  held  that  s.  1  (2)  of  the  Act  of  1882  does  not 
abolish  the  liability  of  the  husband  for  his  wife's  wrongful  acts 
during  the  coverture,  and  that  the  plaintiff  may  still  sue  the 
husband  and  wife  together,  or    the   wife  alone,    as   he   thinks 

fit   (q). 

Under  the  Act  of  1882  a  wife  is  liable  in  respect  and  to  the 
extent  of  her  separate  property  for  all  debts  contracted,  and  all 
contracts  entered  into  or  wrongs  committed  by  her  before  her 
marriage,  and  she  may  be  sued  for  any  such  debt  or  in  respect 
of  any  such  contract  or  wrong,  and  all  sums  recovered  in  the 
action  will  be  payable  out  of  her  separate  property,  and  as 
between  her  and  her  husband  her  separate  property  is  primarily 
liable.  The  husband  is  also  liable  for  the  debts  of  his  wife 
contracted,  and  for  all  contracts  entered  into  and  wrongs 
committed  by  her  before  marriage,  to  the  extent  of  any  property 
acquired  by  him  from  or  through  her,  but  not  further  or  other- 
wise. The  husband  and  wife  may  be  sued  jointly,  in  which 
case  they  cannot  set  up  separate  defences  (v),  but  unless  it 
is  found  in  the  action  that  the  husband  is  liable,  he  will  be 
entitled  to  his  costs  of  defence  (s). 

The  Act  does  not  take  away  the  common  law  liability 
of  the  wife  in  respect  of  her  ante-nuptial  contracts.  She 
is    still    liable    to    a    judgment    against   her    personally    under 

Bigjiell  (1862),  7  H.  &  N.  877  ;  31  L.  J.  Ex.  189 ;  Eastland  v.  Burchell  (1878), 
3  Q.  B.  D.  432  ;  47  L.  J.  Q.  B.  500. 

{p)  Jenner  v.  Morris  (1861),  3  1).  F.  &  J.  45  ;  30  L.  J.  Ch.  361  ;  Deare  v. 
Soutten  (1869),  L.  E.  9  Eq.  151. 

(y)  Heroha  v.  KaUenJwnj  (1886),  17  Q.  B.  I).  177;  55  L.  J.  Q.  B.  375; 
Earle  v.  Kimjscote,  1900,  2  Ch.  585 ;  69  L.  J.  Ch.  725  ;  but  see  Cuenod  v. 
Leslie,  1909,  1  K.  B.  880  ;  78  L.  J.  K.  B.  695. 

(r)  Beaumont  v.  Katje,  1904,  1  K.  B.  292  ;  73  L.  J.  K.  B.  213. 
.s)  M.  W.  P.  Act,  1882,  ss.  13  -15. 
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any  such  contract,  and  to  l^e  committed  to  jorison  under  s.  9 
of  the  Debtors  Act,  1869,  for  disobeying  it,  if  she  has  the 
means  to  pay  (t).  On  the  other  hand,  a  judgment  against 
the  wife  in  respect  of  a  post-nuptial  hability  can  only  be 
enforced  against  her  separate  estate,  and  there  is  no  power  to 
commit  her  for  non-compliance  with  it  (»).  But  a  wife  who  is 
an  administratrix  can  be  attached  for  non-compliance  with  an 
order  directing  her  to  pay  into  Court  money  shown  to  be  in 
her  possession  in  that  character  (x). 

A  restraint  on  anticipation  contained  in  a    marriage    settle-   Restraint  ou 

anticipation 

ment  of  the  wife's  own  property  has  no  validity  against  debts  void  against 

ante-nuptial 

contracted  by  her  before  marriage  {tj).  debts. 

Sect.  Y.  —  TJic  ejfrct  of  judicial  separation  (z),  as   to  the  irify^ 
jn-opctiij,  and  Jicr  capaciiij  to  contract  {a). 

The  Matrimonial  Causes  Act,  1857,  ss.  25  and  26,  places  a  Judicial 
wife    judicially    separated    from     her    husband,    or    who    has  protection 
obtained  a  protection  order,  in  the   position  of  a  feme  sole    as 
regards  property  afterwards  acquired  by   her    and    as    regards 
her  cajjacit}^  to  contract. 

The  same  Act,  s.  45,  enables  the  Court,  in  case  of  a  divorce  Power  to 
or  judicial  separation  for  adultery  of  the  wife,  to  order  a  settle-  order  settle- 
ment of  the  wife's  property  for  the  benefit  of  the  innocent  party  wHe's°pro^'  ^ 
and  the  children  of  the  marriage  or  either  of  them. 

The  M.  C.  Act,   1859,   s.  5,  enables  the  Court,  after  a  final  And  to  alter 

existing 

decree  of  nullity  or    dissolution    of    marriage,    to    inquire    into  settlements. 

{t)  Rohimon  v.  Lynes,  1894,  2  Q.  B.  577  ;  63  L.  J.  Q.  B.  759.  As  to  what 
propertj'  can  in  sucli  a  case  be  made  available  by  way  of  execution  on  a 
judo-ment  against  the  married  woman,  see  BirmiiKjltinn,  etc.  Sacy.  v.  lAine, 
1904,  1  K.  B.  3o  ;   73  L.  J.  K  B.  28. 

(h)  Drayrott  v.  Harrison  (188G),  17  Q.  B.  I).  147  ;  Scott  v.  .¥or%(188s),  20 
Q.  B.  D.  120 ;  57  L.  J.  Q.  B.  43. 

(a)  Re  Turnlidl,  1900,  1  Ch.  180;  09  L.  J.  Ch.  187. 

{ij)  Act  of  1882,  s.  19. 

[z)  As  regards  separation  bj-  agreement,  see  notes  to  Separation  Deeds, 
inf. 

(a)  See  generally  on  this  subject,  Lush,  3rd  ed. 
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Power  to  alter 

separation 

deed. 


Court  may 
annul  limita- 
tion to  cliildren 
of  subsequent 
marriage. 

Court  cannot 
accelerate  a 
power  of 
appointment 
in  favour  of 
second 
husband,  itc. 


the  existence  of  ante-nuptial  or  post-nuptial  settlements  made 
on  the  parties,  and  to  make  such  orders  with  reference  to  the 
application  of  the  whole  or  a  portion  of  the  property  settled 
either  for  the  benefit  of  the  children  of  the  marriage  or  of 
the  respective  parents,  as  to  the  Court  shall  seem  fit  {h) ;  and 
hy  s.  3  of  the  M.  C.  Act,  1878,  the  Court  may  exercise  these 
powers  where  there  are  no  children  of  the  marriage. 

A  separation  deed  is  a  settlement  for  the  purposes  of  the 
M.  C.  Act,  1859,  and  the  Court  may,  after  a  dissolution  of  the 
marriage,  relieve  a  husband  from  a  covenant  in  a  separation 
deed  (c).  But  this  power  cannot  be  exercised  after  a  judicial 
separation  (d). 

The  Court  may  under  this  power  annul  a  limitation  con- 
tained in  a  marriage  settlement  of  real  estate  in  favour  of  the 
children  of  a  subsequent  marriage  {<'). 

Where  the  wife  has  under  her  marriage  settlement  a  power, 
"  in  case  she  survives  her  husband,"  to  appoint  part  of  the  trust 
fund  in  favour  of  a  second  husband  and  the  issue  of  a  second 
marriage,  the  Court  has  no  power  to  accelerate  the  power  on  the 
dissolution  of  the  marriage  (/).  But  the  Court  has  power  to 
vary  a  marriage  settlement  so  as  to  deprive  infant  children  of  the 
marriage  of  part  of  their  interests  secured  to  them  by  such 
settlement  (g)  and  to  make  an  order  affecting  settled  property, 
even  after  a  child  of  the  dissolved  marriage  has  attained  a  vested 
interest  (//). 

Where  the  wife,  who  was  the  guilty  party,  had  a  power  to 
appoint  by  Will  a  life  interest  to  her  husband,  the  Court,  under 

(i)  See  Dormer  v.  Ward,  1901,  P.  20 ;  69  L.  J.  P.  144  ;  Hodijson  Boherts  v. 
//.  E.,  1906,  P.  142  ;  76  L.  J.  P.  48. 

{<■)  WorsJey  v.  W.  (1868),  L.  E.  1  P.  648;  38  L.  J.  P.  &  M.  43  ;  Bullock  v. 
n.  (1872),  L.  E.  2  P.  389;  41  L.  J.  P.  &  M.  83;  see  also  Morrall  v.  M. 
(1881),  6  P.  D.  98 ;  50  L.  J.  P.  62. 

(d)  Gcmdy  v.  G.  (1888),  7  P.  D.  168  ;  ol  L.  J.  P.  41. 

(e)  Meredyth  v.  M.,  1895,  P.  92  ;  64  L.  J.  P.  54  ;  and  see  also  Morrissey  v. 
M.,  1905,  P.  90;  74  L.  J.  P.  11. 

(/)  PoUard  V.  P.,  1894,  P.  172  ;  63  L.  J.  P.  104. 
lil)  WJnlton  V.  IF.,  1901,  P.  348  ;  71  L.  J.  P.  10. 
(/O  Blood  V.  B.,  1902,  P.  190;  71  L.  J.  P.  97. 
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s.  5  of  the  Act  of  1859,  ordered  that  the  income  should  after 
her  death  be  paid  to  him  for  Hfe  (i). 

The  ]\[.  C.  Act,  1884,  provides  that  in  the  event  of  a  decree  Court  has 

.,.».,.  .  .  .  power,  in  the 

for  the  restitution  of  conjugal  rights  not  being  complied  with,  event  of  a 

decree  for 

the   Court  may,    where   the    wife   is    the   applicant,    order   the  restitution  of 

conjugal 

husband  to  make  periodical  payments  to  her,  and  if  the  husband  rights  not    . 

being  complied 

is  the  applicant,  and  the  wife  is  entitled  to  any  propert}^  either  with,  to  order 

a  settlement. 

in  possession  or  reversion  or  in  receipt  of  any  profits  of  trade  or 
earnings,  the  Court  may  order  a  settlement  to  be  made  for  the 
benefit  of  the  husband  and  the  children  or  any  of  them,  or  may 
order  part  of  the  profits  of  trade  or  earnings  to  be  paid  periodically 
by  the  wife  to  the  husband  or  to  him  or  any  other  person  for 
the  benefit  of  the  children. 

The  Court  cannot  under  the  last-mentioned  Act  order  a  settle- 
ment of  property  which  is  subject  to  a  restraint  on  anticipa- 
tion (A),  but  under  the  M.  C.  Acts,  1859,  s.  5,  and  1878,  s.  3,  the 
Court  can  vary  a  settlement  in  such  a  way  as  to  override  the 
restraint  (l). 

The  Summary  Jurisdiction  (M.  W.)  Act,  1895,  enables  a  Court  Justices  may 

,  ..,.,..  „  ,,  ,,  in  certain  cases 

of    summary   jurisdiction,    m   cases   of   aggravated   assault   or  make  order 

.  .....        having  effect 

persistent  cruelty  or  desertion,  or  neglect,  resulting  in  the  wife  of  judicial 
leaving  the  husband,  to  make  an  order  that  the  wife  is  no 
longer  bound  to  cohabit  with  her  husband,  which  order  is  to 
have  the  effect  of  a  decree  of  judicial  separation  on  the  ground 
of  cruelty,  and  the  order  may  contain  provisions  as  to  the  legal 
custody  of  the  children,  and  for  the  payment  by  the  husband 
of  a  weekly  sum  for  maintenance  (?»)• 

The    Court  has  power,  under  the  M.  C.  Act,  1907,  s.  1,  to  Maintenance 

.  .  .  and  alimony. 

grant  maintenance  and  alimony  on  any  decree  for  dissolution 
or  nullity  of  marriage  {n). 


(z)  Hartopj)  v.  H.,  1899,  P.  65;  68  L.  J.  P.  33. 
{k)  Michell  V.  M.,  1891,  P.  208  ;  60  L.  J.  P.  46. 
(0  See  s.  5,  and  Lush,  3rd  ed.,  23. 
{m)  See  Lvish,  3rd  ed.,  183. 

(»)  Churchiuard  v.  C,  1910,  P.  195  ;  79  L.  J.  P.  59. 
-VOL.    II.  19 
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CHAPTER  III. 


THE    LAW    AND    PRACTICE     RELATING    TO    SETTLEMENTS. 


Distinction 

between 
Personalty  and 

Realty  Settle- 
ments. 

Personalty 
Settlements. 


Eealty 
or  Strict 
Settlements. 


The  form  to 
be  adopted. 


A  CLEAR  distinction  must  be  drawn  between  two  classes  of 
settlements : — 

(1)  Personalty  Settlements,  in  which  the  settled  property,  of 
whatever  description,  is  made  to  devolve  according  to  the  rules  of 
law  applicable  to  personal  estate.  In  this  case  land  and  all 
interests  therein  are,  by  the  intervention  of  a  trust  for  sale, 
converted  into  personal  property  and  the  proceeds  of  sale  are 
settled, 

(2)  Realty  or  Strict  Settlements,  in  which  the  settled  property, 
of  whatever  description,  is  made  to  devolve  according  to  the 
rules  of  law  applicable  to  real  estate.  The  land  is  settled  so 
as  to  confer  an  estate  or  estates  for  life  and  estates  by  way  of 
remainder  in  tail,  with  an  ultimate  remainder  in  fee  simple, 
the  fee  simple  being  thus  split  up  into  particular  estates  and 
remainders. 

In  this  case  the  land  and  all  interests  therein  are  settled  as 
land,  and  all  other  property  is  directed  to  be  held  upon  the 
trusts  upon  which  capital  money  arising  under  the  Settled  Land 
Acts,  1882  to  1890,  from  the  settled  land  would  be  held,  and  so  as 
to  be  primarily  liable  to  be  invested  in  the  purchase  of  freehold 
hereditaments  to  be  conveyed  to  the  same  uses  as  the  settled 
land.  In  other  words,  the  personal  property  is  made  to  follow 
the  limitations  of  the  land. 

Every  settlement  must  take  one  of  these  forms.  Attempts  at 
blending  the  two  forms  must  generally  result  in  ambiguity  and 
possibly  in  disaster.  Hence,  when  land  is  to  be  settled,  the 
practitioner  must  first  make  ujd  his  mind  which  course  to  adopt. 
As  a  general  guide,  land  held  as  an  investment,  e.g.,  shop 
property,  building  estates,  and  so  forth,  should  be  settled  as 
personalty,  while  strict  settlements    should    be   resorted    to   in 
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the  case  of  family  estates.  The  fact  that  land  is  conveyed 
upon  trust  for  sale  does  not  necessarily  mean  that  it  will  be  sold, 
if  the  power  to  i^ostpone  the  sale  is  sufficiently  wide  ;  in  that  case 
it  may  ultimately  be  open  to  the  beneficiaries  to  elect  to  take  it 
as  real  estate.  If  it  is  contemplated  that  the  property  settled 
will  be  divided  up  among  the  issue  of  the  marriage  then  there 
should  be  a  trust  for  sale. 

Sect.  I. — Personalty  Settlements  executed  on  marriaf/e. 
(i.)    Ulcere  no  Land  is  to  he  Settled. 
The  usual  form  of  a  settlement  of  pure  personal  estate  upon  usuai  form  of 
marriage  is  as  follows  :—  sUuemen?' 

(1)  Parties.  Parties  and 

(2)  Eecital  of  the  intended  marriage. 

(3)  Kecitals  dealing  with  the  property  intended  to  be  settled, 
e.g.,  the  transfer  of  investments  to  the  trustees,  the  title  to 
reversionary  interests,  &c. 

(4)  The  operative  part  should  commence  with  the  assignment  Assignment  of 
of  reversionary  interests,  covenants  to  settle  principal  sums,  and  [nterest^'Yc 
the  trusts  till  marriage  of  investments  previously  transferred. 

(5)  The  first  trusts  to  be  declared  are  for  the  benefit  of  the  Trusts  until 
respective  settlors  until  the  marriage.  marnage. 

(6)  Then  follows  a  trust  for  the  investment  or  variation  of  the  investment. 
investments  of  the  settled  property,  and  the  definition  of  the  funds. 

(7)  The  destination  of    the    income  during    the  lives  of  the  Life  interests, 
husband    and  wife    must    next    be    dealt    with.       Usually    the 
husband  takes  the  first  life  interest  in  the  property  settled  by 

him  or  on  his  behalf,  and  the  wife  takes  the  first  life  interest  in 
the  property  settled  by  her  or  on  her  behalf. 

The  husband's  interest  is,  where  property  is  settled  by,  e.g., 
his  father,  often  protected  against  his  bankruptcy  by  means 
of  a  gift  over,  but  where  he  himself  settles  property  this  course 
is  not  effectual,  and  sometimes,  particularly  where  he  is  enoa^ed 
in  a  precarious  business,  the  first  life  interest  is  given  to  the 
wife  or  an  immediate  discretionary  trust  is  declared. 

19-2 
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Trusts  for  issue 
after  deatli 
of  husband 
and  wife. 


Reason  for 
extending 
power  of 
appointment 
to  issue. 


Maintenance 
clause  un- 
necessary. 


Advancement 
clause. 


Ultimate 
trusts  in 
default  of 
issue,  as  to 
husband  and 
wife's  property 
respectively. 


The  wife's  interest  is  usually  given  without  power  of  anticipa- 
tion. Having  regard  to  the  M.  W.  P.  Acts,  1882  and  1907,  it  is  now 
unnecessary  to  expressly  limit  the  interest  for  her  separate  use. 

After  the  death  of  husband  or  wife  the  survivor  is  usually 
given  a  life  or  lesser  interest  in  the  property  settled  by  or  on 
behalf  of  the  deceased  spouse,  or  in  part  thereof.  These  interests 
usually  follow  the  form  of  the  life  interests  previously  limited  to 
the  survivor  in  respect  of  his  or  her  own  property. 

(8)  After  the  death  of  both  husband  and  wife  the  ordinary 
trusts  of  a  marriage  settlement  are  for  the  children,  or  remoter 
issue  of  the  marriage,  as  the  husband  and  wife  or  the  survivor 
shall  appoint ;  and  in  default  of  appointment  for  the  children 
equally,  the  shares  of  sons  to  vest  at  twenty-one,  and  the  shares 
of  daughters  to  vest  at  twenty-one  or  marriage,  with  a  provision 
that  any  appointed  share  shall  be  brought  into  hotchpot. 

The  advantage  of  extending  the  power  to  remoter  issue  is,  that 
if  a  son  to  whom  no  share  has  been  appointed  dies,  leaving  issue, 
the  donees  of  the  power  are  enabled  to  provide  for  such  issue 
without  attracting  double  duty ;  and  other  cases  may  happen  in 
which  it  may  be  desirable  that  provision  should  be  made  for 
grandchildren. 

When  the  trusts  for  the  children  are  in  the  usual  form,  an 
express  provision  for  their  maintenance  while  infants  is 
unnecessary,  having  regard  to  s.  43  of  the  Conv.  Act,  1881  (a). 

The  advancement  clause,  according  to  the  usual  form,  enables 
the  trustees  to  raise  any  part  not  exceeding  one  half  of  a  vested 
or  presumptive  share  of  a  child  or  other  issue  and  apply  it  for 
his  or  her  advancement  or  benefit. 

(9)  If  there  are  no  issue  of  the  marriage  who  live  to  attain 
a  vested  interest,  it  is  usually  provided  that  the  trust  property, 
if  settled  by  the  husband,  shall  revert  to  him,  and  if  settled 
by  the  wife,  shall  go  to  her  appointees  by  Will,  or  by  deed 
executed  while  she  is  discovert,  and  in  default  of  appointment, 

(a)  Me  Ilolfurd,  1894,  3  Ch.  30;  63  L.  J.  Ch.  637;  Wolsfc.  Conv.  Acts, 
9th  ed.,  107  et  seq. 
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to  the  wife  absolutely  if  she  survives  the  husband,  but  if  not, 
to  the  persons  who  would  have  taken  under  the  Statutes  of 
Distribution,  if  she  had  died  possessed  thereof  intestate  and 
'■'  without  ever  having  been  married."  These  words  prevent 
the  husband  from  taking  the  fund  as  administrator  of  his  wife  {h). 

(10)  The  next  clauses  of  the  settlement  deal  with  property  Property 
settled  by  reference  to  the  trusts  of  the  property  alreadj-  settled,  reference  to 

previous 

e.g.,  a  policy  of  assurance,  a  covenant  by  a  parent  to  pay  an  trusts. 
annual  sum,  or  a  covenant  by  the  wife  to  settle  her  after-acquired 

property.     With  regard   to  covenants   to   settle   after  -  acquired  Covenant  to 

property  it  should  be  borne  in  mind  : —  acquired 

/    \    m  1  1  •  property  (c) . 

(a)  That  the  covenant  is  not  a  "  usual  clause,"  and  should 

only  be  inserted  under  express  instructions  (d).  Where 
the  covenant  is  employed  a  power  should  be  reserved  to 
the  wife  to  make  a  settlement  on  a  future  marriage. 

(b)  That  the  covenant  should  not   be  so  drawn  as  to  cover 

property  in  which  the  wife  has  an  interest  at  the  time 
of  the  marriage.  Such  property,  if  intended  to  be 
settled,  should  be  expressly  assigned  to  the  trustees  at 
the  commencement  of  the  operative  i^art. 

(11)  When  the  property  settled  on  the  part  of  the  wife  con-  Power  for  wife 
stitutes  the  bulk  of  her  fortune  or  is  of  considerable  amount,  it  future  hus- 

.  1111  11  •  band  and  issue 

is  desirable  that  a  power  should  be  reserved  to  her  to  appoint  a  of  future 
portion  of  the  wife's  fund  in  favour  of  a  second  husband  and  the 
issue  of  a  second  marriage.  This  power  is  nearly  always  inserted 
in  infants'  settlements  made  by  the  Court.  In  the  absence  of 
such  a  power,  the  wife  may  be  left  a  widow  by  her  first  husband 
with  only  one  child,  and  if  she  marries  again  the  whole  of  her 
settled  fortune  will  go  to  the  child  of  the  first  marriage  to  the 
exclusion  of  the  family,  however  large,  of  the  second  marriage. 

{b)  See  Ee  Smith,  1903,  1  Ch.  373;   72  L.  J.  Ch.   184  ;  Ee  Brydone,  1903, 
2  Ch.  84  ;  72  L.  J.  Ch.  528. 

(c)  See  also  as  to  after-acquired  property  note  to  Form  No  48,  Settlements 
(Personal),  p.  365,  inf. 

(cZ)  Re  Mwlihj,  1901,  2  Ch.  820;  71  L.  J.  Ch.  18. 
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be  inserted  in 
the  conveyance 
on  trust  for 
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And  the  same  observation  applies  as  regards  property  settled  by 
the  husband. 

(12)  The  subsequent  clauses  of  the  settlement  should  confer 
such  powers  upon  the  trustees  as  the  circumstances  and  the 
nature  of  the  settled  property  require. 

(13)  The  last  clause  usually  confers  power  on  the  husband 
and  wife  and  the  survivor  of  them  to  a[)point  new  trustees  of  the 
settlement. 

(14)  Schedules  are  usually  added  containing  particulars  of 
the  settled  property.  It  is  convenient  to  show  by  headings  to 
the  schedules  what  particulars  they  respectively  contain,  e.g., 
"Particulars  of  investments  settled  by  the  husband";  "Parti- 
culars of  investments  subject  to  the  trusts  of   the  Settlement 

of " 

(ii.)   Where  Land  is  to  he  Settled. 

The  correct  method  of  settling  land  where  the  beneficial 
interests  are  to  be  declared  according  to  the  rules  of  law  applic- 
able to  personal  estate  is  by  conveying  it  to  trustees  upon  trust 
for  sale  and  then  settling  the  proceeds  as  personal  estate,  with  a 
proviso  that,  until  sale,  the  rents  and  profits  shall  be  paid  and 
applied  in  the  same  manner  as  the  income  of  the  proceeds  would 
be  applicable  if  a  sale  had  been  made. 

Where  land  is  to  be  settled  on  trust  for  sale  it  is  proper,  except 
where  the  land  is  registered  under  the  L.  T.  Acts,  1875  and  1897, 
for  the  conveyance  on  trust  for  sale  to  be  by  a  deed  separate  from 
the  settlement  declaring  the  trusts  of  the  proceeds  of  sale,  for  in 
this  way  the  beneficial  interests  will  be  kept  ofl'  the  title  when 
the  trustees  sell. 

The  conveyance  on  trust  for  sale  should  confer  on  the  trustees 
all  the  powers  which  are  given  by  the  S.  L.  Acts  to  a  tenant  for 
life  in  possession  of  land,  with  a  view  to  rendering  unnecessary 
an  application  to  the  Court  under  S.  L.  Act,  1884,  s,  7.  It  should 
also  contain  the  like  power  to  appoint  new  trustees  as  is  contained 
in  the  settlement  of  the  proceeds  of  sale,  and  this  power  should  be 
exercised  by  a  separate  deed  from  that  appointing  trustees  of  the 
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money  settlement,  otherwise  the  beneficial  interests  will  be 
brought  on  the  title. 

The  money  settlement  should  contain  a  recital  of  the  convey-  Provisions  to 

1         J.        1        be  inserted  in 

ance  upon  trust  for  sale,  and  the  trusts  of  the  proceeds  oi  sale,  the  money 

•  1  T    1         1      1  1        T      •      settlement. 

and  the  rents  and  profits  until  sale,  should  be  declared.  It  is 
usual,  also,  to  give  the  trustees  a  power  to  purchase  land  and 
powers  of  management  corresponding  with  the  powers  conferred 
by  the  conveyance. 

Where  land  is  purchased  under  a  power  in  a  personalty  settle-  Conveyance  of 

land  purchased 

ment  it  should  be  conveyed  on  trust  for  sale  in  a  similar  way,  or  under  a  power 

contained  in  a 

where  there  is  already  a  conveyance  on  trust  for  sale  it  may  be  money  settle- 
ment, 
conveyed  by  reference  to  the  trusts  in  that  deed. 

By  8.  63  of  the  S.  L.  Act,  1882,  the  person  entitled  for  life  Effect  of  s.l. 

•^  Acts  on  settle- 

to    the   rents   and  profits   of    land   held    on    trust   for   sale  (e)  ments  by  way 

^  of  trust  tor 

was  given  the  powers  of  a  tenant  for  life,  one  of  the  objects  sale. 
being  to  prevent  the  evasion  of  the  Act  by  means  of  a  trust 
for  sale.  The  effect  of  this  was  to  render  it  necessary  either 
for  the  tenant  for  life  of  the  proceeds  to  sell  or  for  him  to  give 
his  consent  to  the  sale  by  the  trustees  for  sale  (/),  although  the 
trust  for  sale  was  not  in  terms  made  subject  to  any  such  consent. 
This  was  inconvenient,  first,  because  in  the  case  of  a  trust  for 
sale  the  trustees  were,  except  in  special  circumstances,  the  proper 
persons  to  sell,  particularly  in  the  case  of  a  devise  or  bequest  ot 
a  residuary  estate;  and,  secondly,  because  where  there  was  a 
conveyance  on  trust  for  sale  and  a  settlement  of  the  proceeds,  a 
purchaser  was  bound  to  investigate  the  settlement  to  asceriain 
who  was  the  tenant  for  life.  To  meet  these  objections  s.  6  (1) 
of  the  S.  L.  Act,  1884,  provided  that  a  consent  not  required  by 
the  terms  of  the  trust  for  sale  should  not  by  force  of  the  Act 
of  1882  be  deemed  necessary  to  enable  the  trustees  to  execute 
the  trusts  or  powers  (//). 


(f )  This  includes  land  purchased  undei'  a  power  in  a  money  settlement : 
lie  Childs,  1907,  2  Ch.  348  ;  76  L.  J.  Ch.  565. 
(/)  S.  L.  Act,  1882,  s.  56  (2). 
(7)  This  enactment  recognized  the  decision  to  that  effect  in  Taylor  v.  Poticia 
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Tenant  for  life       This  amendment  by  itself  would  have  been  objectionable,  for 

of  proceeds  of      .  i     i  •  n 

saiei^mst  it  would  liave  enabled  valid  contracts  for  sale  to  have  been  made 

apply  to  Court 

for  leave  to        either  by  the  trustees  alone  or  by  the  tenant  for  life.   Accordingly 

exercise  the 

powers.  s.  7  (1)  of  the  S.  L.  Act,  1884,  provided  that  the  powers  were 

not  to  be  capable  of  exercise  by  the  tenant  for  life  without  leave 
of  the  Court.  This  leave  will  usually  be  given  and  the  tenant 
for  life  let  into  possession,  and  it  is  no  objection  that  the  tenant 
for  life  is  a  married  woman  without  power  of  anticipation  (h). 
However,  the  powers  of  sale  and  exchange  are  usually  excluded 
from  the  order  unless  something  is  required  to  be  done  which 
does  not  come  within  the  scope  of  the  trust  for  sale,  e.g.,  a  sale 
of  the  surface  apart  from  the  minerals  (i). 
Effect  of  order  Sub-s.  (ii.)  directs  that  the  name  of  the  person  to  whom  leave 
A^t,^i884,  s.  7.  is  given  shall  be  mentioned  in  the  order,  and  sub-s.  (ix.)  provides 
that  such  person  shall  be  deemed  the  proper  person  to  exercise 
the  powers,  w'ith  the  result  that  a  23erson  dealing  with  the  tenant 
for  life  named  in  the  order  is  not  concerned  to  inquire  into  the 
separate  settlement  of  the  proceeds  of  sale.  Further,  sub-s.  (iv.), 
so  long  as  the  order  is  in  force,  prevents  the  trustees  from  exer- 
cising any  power  similar  to  the  power  authorised  under  the 
order,  thus  obviating  any  conflict  of  powers. 

However,  a  purchaser  will  be  safe  in  dealing  with  the  trustees 
for  sale  unless  any  such  order  has  been  registered  as  a  lis  pendens 
pursuant  to  sub-s.  (v.). 

(iii.)    Where  a  Mortgage  Debt  is  to  be  Settled. 
Settlement  of        As  in  the  case-of  the  settlement  of  land  as  personal  estate,  so 
mor  gage  e   .  .^  ^-^^  Settlement  of  a  mortgage  debt,  the  beneficial  interests 

should  be  kept  off  the  title  to  the  land. 
On  marriage.         (1)  Where  the  mortgage  debt  is  settled  in  contemplation  of 
marriage  this  object  is  effected  by  two  documents : — 

First,  a  transfer  to  trustees,  in  which  the  mortgage  debt  is 

(1884),  25  Oh.  D.  646  ;  53  L.  J.  Oh.  409 ;  and  see,  Re  Harding,  1891,  1  Ch. 
60;  60  L.  J.  Ch.  277. 

(A)  Re  Bagot,  1894,  1  Ch.  177  ;  63  L.  J.  Ch.  515. 

(i)  Re  Bagot,  sup. ;  S.  L.  Act,  1882,  s.  17  ;  see  also  T.  Act,  1893,  s.  44 
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assigned  upon  the  trusts  declared  by  an  indenture  of  even  date 
(the  money  settlement)  and  the  land  is  conveyed  subject  to  the 
existing  right  of  redemption.  The  intended  marriage  is  recited 
and  made  the  consideration  for  the  transfer.  The  transfer  con- 
stitutes a  separate  trust  deed  from  the  money  settlement,  and 
should  contain  a  separate  power  of  appointing  new  trustees 
corresponding  with  the  power  in  the  money  settlement.  When 
this  power  is  exercised  the  new  trustees  are  appointed  and  the 
mortgage  transferred  by  the  same  instrument. 

Secondly,  a  money  settlement,  in  which  the  trusts  of  the 
mortgage  money  are  declared. 

Similar  arrangements  are  made  where  a  mortgage  is  created 
de  novo  in  consideration  of  the  marriage  in  favour  of  the  trustees  ; 
in  this  case  the  mortgage  is  frequently  made  by  means  of  a  long 
term,  and  wide  powers  are  reserved  to  the  owner  of  the  equity 
of  redemption. 

(2)  Where  the  mortgage  debt  is  taken  as  an  investment  by  investment  on 

mortgage. 

trustees  of  a  money  settlement  they  advance  the  money  out  of 
the  trust  fund.  No  reference  should  be  made  to  the  marriage 
or  the  settlement,  and  no  power  of  appointing  new  trustees 
should  be  inserted.  On  the  face  of  it,  the  transfer  or  mortgage 
is  made  to  the  trustees  as  individuals.  Wlien  new  trustees  of 
the  money  settlement  are  appointed  the  mortgage  is  transferred 
to  them  in  the  ordinary  form,  but  a  recital  is  inserted  to  the 
effect  that  the  transferees  are  entitled  to  the  debt  in  equity  on  a 
joint  account.     This  recital  keeps  the  trusts  off  the  title  (A:). 

Sect.  II. — Realti/  or  Strict  Settlements. 
Eealty  settlements    may  be  divided  into  two   main    classes.  Eeaityor 

strict  settle- 

The  first,  where  the  settlor  is  seised  in  fee  simple  in  possession  ments. 
and  no  previous  settlement  is  in  existence  (the  occasion  for  such   two  classes!*' 
a  settlement  is  generally  a  marriage) ;  the  second,  where  the  land 
is  subject  to  the  limitations  of  an  existing  settlement  and  the  tenant 

(/t)  Dart,  7th  ed.,  17.  Where  the  mortgage  debt  exceeds  £2,000,  the 
transfer  should,  it  is  thought,  be  stamped  ad  valorem :  Wolst.  Conv.  Acts, 
9th  ed.,  127. 
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Stamp  on 
voluntary 
settlements. 


Appointment 
of  jointure 
and  portions 
term. 


Wliere  settlor 
seised  in  fee 
simple  and  no 
existing 
settlement. 


Resettle- 
ments. 


for  life  and  tenant  in  tail  disentail  and  relimit  the  estate.  The 
second  class  is  called  a  Kesettlement.  In  view  of  the  stamp  imposed 
by  Fin.  (1909-10)  Act,  1910,  s.  74,  and  the  consequential  costs  of 
valuing  the  land,  resettlements  will  now  generally  be  postponed 
till  the  tenant  in  tail  marries. 

Again,  on  a  marriage,  settlements  are  made  by  appointing  a 
jointure  and  portions  term  under  powers  contained  in  an  exist- 
ing settlement  or  resettlement. 

(i.)   Where  the  Settlor  is    seised   in  Fee   Simple  and  no  previous 
Settlement  is  in  existence. 
An  example  of   this  class  is  a   settlement    executed    on   the 
marriage  of  the  settlor.     The  following  is  a  simple  form  : — 

(1)  Parties. 

(2)  Eecitals  of  the  intended  marriage,  seisin  of  settlor,  and 
agreement  for  settlement. 

(3)  Limitations.     These  are  usually — 

(a)  Eentcharge  to  wife  during  joint  lives  of  husband  and  wife 

by  way  of  pin-money  ; 

(b)  Life  estate  to  husband  ; 

(c)  Jointure  to  wife  ; 

(d)  Portions  term  for  raising  portions  for  younger  children  ; 

(e)  Remainders  in  tail  male  to  first  and  other  sons  successively 

according  to  seniority  ; 

(f)  Ultimate  remainder  to  husband  in  fee  simple. 

(4)  Provisions  extending  the  powers  conferred  by  the  S.  L.  Acts. 

(5)  Provisions  as  to  accumulations  during  minorities. 

(6)  Appointment  of  trustees  for  the  purposes  of  the  S.  L. 
Acts  and  of  s.  42  of  the  Conv.  Act,  1881. 

(7)  Power  for  tenant  for  life  to  appoint  new  trustees. 

.  (ii.)  Resettlements. 

In  resettling  an  estate  the  primary  object  of  the  practitioner 

must  be  to  carry  out  the  intention  of  the  parties  in  such  a  way 

that  the  tenant  for  life  for  the  time  being  in  possession  will  be 

able  to  exercise  all  the  powers  conferred   by   the    S.    L.    Acts 
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and  to  make  a  good  title  to  the  land  without  the  concurrence  of 
other  persons  and  without  the  appointment  of  trustees  for  the 
purposes  of  the  S.  L.  Acts  of  any  compound  settlement. 

Where  family  charges  (jointures  and  portions)  are  subsisting  Eeiease  or 

.      .  ITT  limitation  of 

under  the  existing  settlement  these  should,   if   practicable,  be  family 

charges. 

released  and  relimited  m  the  new  settlement. 

If  this  course  is  not  feasible  the  family  charges  should  be 
relimited  by  the  new  settlement  by  way  of  substitution  so  far  as 
may  be  of  the  old  family  charges.  Although  this  alternative 
does  not  dispose  of  the  charges  under  the  old  settlement,  it  enables 
them  to  be  subsequently  released.  When  the  releases  are 
executed  the  substituted  charges  take  effect  and  the  old  settle- 
ment comes  to  an  end.  Moreover,  even  if  the  old  family  charges 
are  not  released,  the  relimitation  of  substituted  charges  will 
operate  as  an  indemnity  against  the  old  charges  till  j)aid  off,  for 
the  capital  money  though  paid  to  the  trustees  will  be  liable  in 
their  hands  to  answer  the  substituted  charges. 

It  will  be  found  desirable  in  all  cases  where  a  disentailing  Disentailing 
assurance  is  executed  with  a  view  to  a  resettlement  to  limit  the 
land  to  such  uses  as  the  tenant  for  life  and  tenant  in  tail  jointly 
appoint,  and  in  default  of  appointment  to  the  uses  of  the  existing 
settlement  so  as  to  restore  them.  This  enables  the  joint  power 
to  be  exercised  in  the  new  settlement  and  does  not  destroy  the 
S.  L.  Act  powers  of  the  tenant  in  tail  if  his  estate  falls  into  posses- 
sion before  the  resettlement  is  executed.  Moreover,  such  a  disen- 
tailing assurance,  by  not  creating  any  new  estate,  does  not  attract 
the  heavy  ad  valorem  duties  imposed  by  s.  74  of  the  Fin. 
(1909-10)  Act,  1910. 

It  is  not  necessary  or  desirable  to  preserve  the  estate  for  life  Old  life  estate. 
under  the  existing  settlement.     It  is  sufficient  if  the  powers  con- 
ferred by  the  existing  settlement  and  the  S.  L.  Acts  incidental 
to  the  old  life  estate  and  the  power  of  sale  (if  any)  are  kept  on 
foot  by  an  express  declaration  in  the  resettlement  (/).     Such  a 

(Z)  See  Form   No.   12,  Settlements  Eeal,   mf.;   Re   CormvalUs-West  and 
Munro,  1903,  2  Ch.  150  ;  72  L.  J.  Ch.  499. 
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Tenant  for  life 
with  or  with- 
out impeach- 
ment of  waste. 


Liability  of 
tenant  for  life 
as  regards 
timber. 


declaration  is  only  necessary  where  family  charges  under  the 
existing  settlement  will  remain  in  force  after  the  execution  of  the 
resettlement. 

If  these  powers  were  not  preserved,  the  appointment  of  trustees 
for  the  purposes  of  the  S.  L.  Acts  of  the  existing  settlement,  the 
disentailing  assurance,  and  the  new  settlement  might  he  thought 
necessary  to  enable  the  old  charges  to  be  over-reached  on  a  sale; 
though  the  statutory  powers  are  in  fact  indestructible  there  must 
be  S.  L.  Act  trustees  of  the  settlement  under  which  the  tenant 
for  life  is  acting. 

Sect.  III. — The  'powers  and  liabilities  of  tenants  for  life  and  other 
limited  oivners  of  settled  land  as  regards  waste,  leases,  sales, 
exchanges,  partitions,  and  improvements  and  the  provisions  of 
the  Settled  Land  Acts  in  reference  to  these  and  other  matters. 

Waste. 
It  is  usual  in  a  settlement  to  add  the  words  "  without  impeach- 
ment of  waste  "  after  the  limitation  of  a  life  estate.  It  will  be 
convenient,  therefore,  in  this  place  to  explain  the  powers  and 
liabilities  of  a  tenant  for  life  as  regards  waste — (1)  when  he  is 
impeachable  for  waste  ;  and  (2)  when  he  is  not. 

A  tenant  for  life  impeachable  for  waste  {m)  cannot  cut  timber 
of  his  own  authority  except  for  the  ordinary  reparation  of  build- 
ings and  fences,  and  any  timber  improperly  cut  down  by  him,  or 
blown  down  by  the  wind,  belongs  to  the  owner  of  the  first  vested 
estate  of  inheritance,  and,  accordingly,  the  whole  of  the  proceeds 
will  be  invested  and  the  income  only  paid  to  the  tenant  for 
life  (??)•  Nor  can  he  cut  young  trees  which,  if  allowed  to  grow, 
will  become  timber  unless  such  cutting  is  necessary  for  the 
growth  of  other  timber  in  the  same  wood  or  plantation  (o).     But 

(m)  A  devise  to  A.  for  life  "with  full  and  absolute  power  over  all  my 
property  "  does  not  render  A.  dispunishable  for  waste  :  Pardoe  v.  P.  (1900), 
82  L.  T.  547. 

(to)  Bewuk  V.  Whitfield  (1734),  3  P.  Wms.  268.  This  is  so,  although  there 
may  be  an  intermediate  estate  limited  to  a  person  for  life  without  impeach- 
ment of  waste. 

(o)  Homjwood  V.  II.  (1874),  L.  E.  18  Eq.  306  ;  43  L.  J.  Ch.  652. 
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where  there  is  on  a  settled  estate  timber  ripe  and  fit  for 
cutting  he  may,  under  the  S.  L.  Act,  1882,  s.  35,  cut  and  sell 
such  timber  with  the  consent  of  the  trustees  or  under  an  order 
of  the  Court,  and  in  that  case  three-fourths  of  the  net  proceeds 
are  to  be  set  aside  as  capital  money,  and  the  other  one-fourth 
goes  as  rents  and  profits  (jj). 

Oak,  ash,  and  elm  are  timber  if  twenty  years  old,  and  if  not  What  is 
too  old  to  have  any  useable  wood  in  them.     By  local  custom  other  ''"^"" 
trees  may  also  be  timber,  as  beech  in  Buckinghamshire. 

The  rule  preventing  a  tenant  for  life  from  cutting  timber  is  Exception  in 
subject  to  an  exception  in  the  case  of  a  timber  estate,  i.e.,  an  tSL^-ettate. 
estate  which  is  cultivated  for  the  produce  of  saleable  timber,  and 
where  the  timber  is  cut  periodically  in  due  course,  the  larger 
trees  being  removed  to  promote  the  growth  of  younger  on^'es. 
Where  such  a  usage  exists  on  a  particular  estate,  it  is  not  waste 
for  the  tenant  for  life  to  comply  with  it,  and  the  produce  of  the 
timber  cut  by  him  in  due  course  belongs  to  him  (q). 

It  is  waste  to  destroy  ornamental  trees,  though  not  timber,  or  As  to  oma- 
trees  planted  for  the  shelter  of  houses  or  banks,  or  fruit  trees  in  "oTtLr^ 
a  garden  or  orchard,  or  stools  of   underwood  ;  but,  with  these  *""^''' 
exceptions,  a  tenant  for  life  may  cut  down  trees  which  are  neither 
timber  nor  likely  to  become  timber,  and  the  proceeds  will  belong 
to  him  (q). 

Previously  to  the  Jud.  Act,  1873,  a  tenant  for  life  "  with-  Equitable 
out  impeachment  of  waste  "  had  at  law  an  unlimited  power 
to  commit  waste,  but  a  Court  of  equity  would  not  permit 
him  to  make  an  unconscionable  use  of  the  legal  power,  and 
would  restrain  him  from  such  acts  as  the  following,  which  were 
therefore  termed  equitable  waste,  viz. :  the  pulling  down  of  the 
mansion  house  or  farmhouses  (/■)  ;  cutting  timber  planted  or  left 
standing   for  ornament   or  shelter   of  the   mansion   house  (s)  ; 

{2>)  Wdst.  Conv.  Acts,  9th  ed.,  391,  392. 

Oj)  Homjivood  V.  H.,  sup.;  Dashwood  v.  Magniac,  1891,  3    Ch.  300 ;    60 
ij.  J.  Cn.  809. 

(r)  Aston  y.  A.  (1749),  1  Ves.  Sen.  264. 

Jnl  ^'!ij-f'"'Z"'^^'  (1^^7),  2  Eq.  Ca.  Abr.  7o9  ;  Wehl-BhnuMl  v.  Wolseley, 
1903,  2  Ch.  664 ;  73  L.  J.  Ch.  45. 
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Practice  of 
Court  as  to 
the  cutting  of 
ornamental 
timber  when 
injurious  to 
other  trees. 


Powers  of  a 
tenant  in  tail 
as  regards 
waste. 


Permissive 
waste. 


destroying  saplings  or  young  trees  not  fit  to  be  cut  for  purposes 
of  timber  (t)  ;  cutting  underwood  of  insufficient  growth  (u) ;  or 
grubbing  up  a  wood  so  as  to  destroy  it  altogether  (x).  Under 
s.  25  (3)  of  the  Jud.  Act,  1873,  a  tenant  for  life  without  impeach- 
ment of  waste  has  no  legal  power  to  commit  equitable  waste. 

The  Court  will,  on  the  application  of  a  tenant  for  life  without 
impeachment  of  waste,  order  ornamental  trees  to  be  cut,  if  they 
injure  or  impede  the  growth  of  other  trees  which  are  of  essential 
importance  for  ornament  or  shelter,  and  in  that  case  the  proceeds 
of  the  sale  belong  to  him.  And  if  he  of  his  own  authority  cuts 
ornamental  trees  which  the  Court  would  have  ordered  to  be  cut, 
or  if  any  ornamental  timber  is  blown  down,  the  proceeds  belong 
to  him  (?/). 

A  tenant  in  tail  in  possession  has  all  the  powers  of  a  tenant  in  fee 
simple  as  regards  waste,  and  this  is  the  case  even  where  the  tenant 
in  tail  is  prohibited  by  a  special  Act  from  barring  the  entail  (z). 
A  tenant  in  tail  after  possibility  of  issue  extinct,  and  a  tenant  in 
fee  with  an  executory  devise  over  in  the  event  of  his  dying 
without  leaving  issue,  have  respectively  the  same  privileges  as  a 
tenant  for  life  without  impeachment  of  waste  (a).  A  tenant  for 
life  is  not  liable  for  permissive  waste  (h). 


Powers  of 
leasing,  sale, 
management, 
&c.,  generally 
introduced 
into  settle- 
ments before 
recent  Acts. 


Settled  Land  Acts  (c). 

Before  the  passing  of  the  S.  L.  Acts,  it  was  usual  and  proper 
to  insert  in  settlements  of  land  powers  enabling  the  tenant  for 
life  to  grant  leases,  and  enabling  the  trustees,  at  the  request  of 
the  tenant  for  life,  to  sell  and  exchange,  and,  where  the  nature  of 
the  property  required,  to  enfranchise  copyholds  held  of  a  settled 

{t)  Chamberlayne  v.  Dummer  (1'782),  1  Bro.  C.  C.  166. 

(u)  Brydyes  v.  Stephens  (1821),  6  Madd.  279. 

(x)  Aston  V.  A.  (1749),  1  Ves.  Sen.  265. 

{y)  Baher  v.  Sebright  (1879),  13  Ch.  D.  179;  49  L.  J.  Ch.  65. 

(z)  A.-G.  V.  Marlborough  (1818),  3  Madd.  498,  532  ;  Be  Bolton  Estates  Acts, 
1903,  2  Ch.  461,  472  ;  72  L.  J.  Ch.  605. 

(a)  Williams  v.  W.  (1808),  15  Ves.  419,  427;  Turnery.  Wright  (1860),  2 
D.  F.  &  J.  234  ;  29  L.  J.  Ch.  598. 

{h)  Re  Cartwiight  (1889),  41  Ch.  D.  532  ;  58  L.  J.  Ch.  590. 

(c)  For  a  full  explanation  of  these  Acts,  see  Wolst.  Conv.  Acts,  9th  ed. 
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manor,  and  to  make  partitions.  In  the  absence  of  such  powers, 
it  was  necessary  to  apply  to  the  Court  whenever  it  was  wished  to 
lease  for  more  than  twenty-one  years,  or  to  sell  or  exchange,  or 
make  a  partition. 

Now  all  that  is  necessary  to  enable  the  usual  powers  to  be  Management 
exercised  is  to  appoint  trustees  for  the  purposes  of  the  Acts,  and  mlnonties. 
for  the  iDurposes  of  s.  42  of  the  Conv.  Act,  1881.     This  last  section 
gives  the  powers  relating  to  management  of  the  land  during  a 
minority  and  to  maintenance  which  were  formerly  inserted  in 
strict  settlements. 

Under  the  S.  L.  Acts,  every  tenant  for  life  under  a  settlement  Powei-s  given 
may  sell  the  settled  land  or  any  easement,  right,  or  privilege  of  to  a  tenant'^  ^ 
any  kind  over  or  in  relation  to  the  same,  may  enfranchise  copy- 
holds held   of   any   settled  manor,    may  make   exchanges   and 
partitions,  may  grant  leases — in  the  case  of  a  building  lease,  for 
ninety-nine  years,  of  a  mining  lease  for  sixty  years,  and  of  any 
other  lease  for  twenty-one  years, — may  grant  licences  to  coj)y- 
holders  to  lease,  and  may  raise  money  for  equality  of  exchange  or 
partition  or  for  discharge  of  incumbrances  by  mortgage,  subject 
as  to  all  these  powers  to  the  conditions  prescribed  by  the  x\cts  ((/). 
But  the  principal  mansion  house,  if  any,  on  any  settled  land,  and  Restriction  as 
the  pleasure  ground  and  park  and  lands  usually  occupied  there-  hou^e"^^''^^ 
with,  cannot  be  sold,  exchanged,  or  leased  by  the  tenant  for  life 
without  the  consent  of  the  trustees  or  an  order  of  the  Court  (c). 

The   money  to  arise  on  any  sale,    &c.,  and  all  other  money  How  capital 

..         ,-,  ..  „  .,  ..  1,1         money  arising 

commg  witlini  the  description  of  capital  money  arising  under  the  under  Act  may 

...  .  i  I"    j_i  ^^  applied. 

Acts  are  to  be  paid  either  to  the  trustees  of  the  settlement  or 
into  Court  at  the  option  of  the  tenant  for  life  (/),  but  there  must, 
under  s.  39,  be  at  least  two  trustees  to  receive  it,  unless  the  settle- 
ment authorises,  expressly  or  by  implication,  the  receipt  of 
capital  money  by  one  (g).     The  money,  when  received,  is  to  be 

id)  S.  L.  Act,  1882,  ss.  3  to  20  inclusive ;  S.  L.  Act,  1889,  s.  2  ;  S.  L.  Act, 
1890,  ss.  5,  7,  8,  9,  11. 
(e)  S.  L.  Act,  1890,  s.  10  ;  see  sub-s.  3  for  definition  of  mansion  house. 
(/)  y.  L.  Act,  1882,  s.  22. 
ig)  Wolst.  Conv.  Acts,  9th  ed.,  397. 
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Payment  of 
estate  duty,  &c. 


Capital  money 
to  go  and 
devolve  as 
land. 


Improve- 
ments. 


Money  in 
Court,  or  in 
hands  of  the 
trustees,  may 
be  invested  as 
capital  money 
under  the  Acts. 


Application 
of  money  paid 
for  23urchase 
of  lease  or 
reversion. 


invested  or  applied  in  some  or  one  of  the  modes  authorised  by 
s.  21  of  the  S.  L.  Act,  1882,  as  extended  by  ss.  1 — 7  of  the  T.  Act, 
1893,  or  by  the  settlement. 

Capital  money  arising  under  the  S.  L.  Acts  may  be  expended  in 
paying  any  estate  duty  in  respect  of  property  comprised  in  the 
settlement  (Ji),  also,  it  would  seem,  in  discharging  increment  value 
duty  and  reversion  duty,  see  Preliminary  Dissertation  to  Vol.  I. 

All  capital  money,  and  all  securities  on  which  capital  money 
may  be  invested,  will,  under  s.  22,  be  considered  as  land,  and 
will  go  and  devolve  as  the  land  wherefrom  the  money  has  arisen 
would  have  gone  under  the  settlement  (?). 

The  Act  of  1882  authorises  the  expenditure  of  money  in 
executing  improvements  on  settled  land.  S.  25  gives  a  long 
list  of  works  which  are  to  be  deemed  improvements,  and  the  list 
is  added  to  by  s.  13  of  the  Act  of  1890.  Ss.  26  to  29  inclusive 
of  the  Act  of  1882  and  s.  15  of  the  Act  of  1890  contain  pro- 
visions respecting  the  scheme  for  improvements  to  be  submitted 
by  the  tenant  for  life,  the  carrying  out  of  the  scheme,  and  the 
maintenance  of  the  works. 

Money  in  Court  under  the  L.  C.  C.  Act,  1845,  or  other  Acts, 
and  liable  to  be  laid  out  in  land  to  be  settled,  and  also  money  in 
the  hands  of  the  trustees  of  a  settlement  and  liable  to  be  so  laid 
out,  may  be  invested  or  applied  as  capital  money  arising  under 
the  S.  L.  Acts  {k). 

Where  capital  money  represents  purchase-money  paid  in 
respect  of  a  lease,  or  any  other  estate  or  interest  less  than  the 
fee  simple,  or  in  respect  of  a  reversion  dependent  on  any  such 
lease,  estate,  or  interest,  the  trustees  or  the  Court  may,  under 
s.  34,  require  the  same  to  be  laid  out,  invested,  accumulated,  and 
paid  in  such  manner  as  will  give  to  the  parties  interested  the 
like   benefit  as  they  might  lawfully  have  had  from  the  lease, 


{h)  Fin.  Act,  1894,  s.  9  (7). 

{i)  Wolst.  Conv.  Acts,  9th  ed.,  371,  372. 

(^-)  S.  L.  Act,  1882,  ss.  32,  33. 
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estate,  interest,  or  reversion  in  respect  whereof  the  money  was 
paid,  or  as  near  thereto  as  may  be. 

A  tenant  for  life  may,  with  the  sanction  of  the  Court,  under  Tenant  for  life 

may,  with 

s.  37,  sell  personal  chattels  settled  as  heirlooms.  sanction  of 

Court,  sell 

The    term   "tenant  for  life,"  in   the  S.  L.  Acts,  means  the   settled  heir- 
looms. 

person  who  is  for  the  time  being  under  a  settlement  beneficially  Definition  of 
entitled  to  possession  of  settled  land  ;  and  if  in  any  case  there  life "  for  pur- 
are  two  or  more  persons  so  entitled  as  tenants  in  common,  or 
joint  tenants,  or  for  other  concurrent  estates  or  interests,  they 
together  constitute  the  tenant  for  life  for  the  purposes  of  the 
Acts.  Moreover,  a  person  being  tenant  for  life  as  above  defined 
will  be  deemed  to  be  such,  notwithstanding  that,  under  the 
settlement  or  otherwise,  the  settled  land,  or  his  estate  or  interest 
therein,  is  incumbered  or  charged  to  any  extent  (/). 

The  following  persons  are  trustees  of   settled   land   for   the   who  are 

„,,         .,  T-,1         cii         •  1  •  /^•,  trustees  for 

purposes  of  the  Acts,  and  m  the  following  order,  viz. :  (1)  the   purposes  of 
persons  (if  any)  who  under  the  settlement  are  trustees  of  the 
land  with  a  present  j)ower  of  sale  or  of  consenting  to  a  sale 
thereof ;    (2)   the  persons   (if   any)  who  by  the  settlement  are 
declared  to  be  trustees  thereof  for  the  purposes  of  the  Acts  (m) ; 
(3)  the  persons  (if  any)  who  are  under  the  settlement  trustees 
with  power  of,  or  upon  trust  for,  sale  of  other  land  comprised  in 
the   settlement,   and    subject    to  the  same  limitations  or  with 
power  of  consenting   to  or  approval  of  the  exercise  of  such  a 
power  ;   and  (4)  the  persons  (if  any)  who  are  under  the  settle- 
ment trustees  with  a  future  power  of  sale,   or  upon  a  future 
trust   for    sale   of   the   land,  or    with   power    of   consent    to  or 
approval  of  the  exercise  of  such  a  future  power,  and  whether 
the  power  or  trust  takes  effect  in  all  events   or   not  (n).      If  Appointment 
there    are  no   trustees   the   Court   may   appoint   thern   on    the     ^   ^^^ ' 
application  of   the  tenant  for  life   or    other  person   interested, 
or    in    the    case    of     an    infant,    of     his     guardian    or    next 

(l)  S.  L.  Act,  1882,  s.  2  (5),  (6),  (7). 

(m)  lb.,  s.  2  (8). 

{n)  S.  L.  Act,  1890,  s.  16. 

P. — VOL.  II.  20 
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or  under 
Trustee  Act. 


Indemnity  and 
powers  of 
trustees. 


Dealings  with 
tenant  for  life. 


Differences 
between 
tenant  for  life 
and  trustees  to 
be  settled  by 
Court. 

A  tenant  for 
life  intending 
to  make  a  sale, 
&c.,  to  give  a 
month's  notice 
to  trustees  and 
their  solicitor. 


Notice  may  be 
general. 

Maybe 
waived. 


There  must  be 
at  least  two 
trustees  when 
the  notice  is 
given. 


friend  (o),  and  any  vacancy  in  the  trusteeship  may  be  filled 
up  under  the  T.  Act,  1893,  s.  10. 

The  trustees  are  fully  protected  from  liability  in  respect  of  acts 
done  or  omitted  to  be  done  by  them  in  the  exercise  of  their 
discretion,  and  in  particular  they  are  authorised  to  adopt 
contracts  entered  into  by  the  tenant  for  life  (p) ;  and  where 
the  dealing  has  reference  to  land  to  be  sold  to  or  purchased 
by  the  tenant  for  life,  the  trustees  stand  in  his  place  (q). 

If  at  any  time  a  difference  arises  between  a  tenant  for  life 
and  the  trustees  respecting  the  exercise  of  any  of  the  powers  of 
the  Act,  the  Court  may  give  directions  respecting  the  matter 
in  difference  (r)  ;  and  a  tenant  for  life,  when  intending  to  make  a 
sale,  exchange,  partition,  mortgage,  or  charge,  or  any  lease 
(other  than  a  lease  for  a  term  not  exceeding  twenty-one  years,  at 
rack  rent,  and  whereby  the  lessee  is  not  made  dispunishable 
for  waste),  must  give  notice  of  his  intention  to  the  trustees 
of  the  settlement  and  to  their  solicitor,  if  known  to  him,  by 
a  registered  letter,  which  is  to  be  posted  not  less  tlian  one  month 
before  the  making  of  the  sale,  &c.,  or  of  a  contract  for  the  same. 
But  a  person  dealing  in  good  faith  with  the  tenant  for  life  is  not 
concerned  to  see  or  inquire  respecting  the  giving  of  the  notice  (s). 

The  notice  may  be  a  general  one,  and  may  be  waived  by  the 
trustees  in  any  particular  case,  or  generally,  and  they  may 
accept  less  than  a  month's  notice  (t).  The  joining  in  a 
conveyance  to  receive  the  purchase-money  is  a  waiver. 

At  the  date  of  the  notice  the  number  of  trustees  must  not  be 
less  than  two,  unless  a  contrary  intention  is  expressed  in  the 
settlement  («).  If  at  the  time  when  a  tenant  for  life  intends 
to  sell,  &c.,  there  is  only  one  trustee,   he  must,  unless  there  is 


(o)  S.  L.  Act,  1882,  s.  ^8, 
(p)  lb.,  s.  42. 
(q)   S.  L.  Act,  1890,  s.  12. 
(r)  S.  L.  Act,  1882,  s.  44. 
(s)  S.  45 ;  S.  L.  Act,  1890,  s. 
(0  S.  L.  Act,  1884,  s.  0. 
(m)  S.  L.  Act,  1882,  s.  45. 
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such  a  contrary  intention,  appoint,  or  procure  the  appointment, 
of  a  second  one  for  the  purpose  of  receiving  the  notice. 

A  tenant  for  life,   in  exercising  any  po^Yer,  is  hound  to  have  Tenant  for  life 

to  be  deemed 

regard  to  the  interests  of  all  parties  entitled  under  the  settle-  a  trustee  of 

powers. 

ment,  and  is,  in  relation  to  the  exercise  thereof  by  him,  to  he 
deemed  to  be  in  the  position  and  to  have  the  duties  and  liabilities 
of  a  trustee  (x). 

The  fact  that  a  tenant  for  life  has  assigned  or  incumbered  his  Powers  maybe 

...  T  1  •         f.  •    •  1  I.    exercised  by 

life  estate  does  not  prevent  him  from  exercising  the  powers  of  tenant  for  life, 

.  .  .  notwitlistand- 

the  Act,  but  the  rights  of  the  assignee  or  incumbrancer  will  not  ing  assignment 

IV  •  •  1  1        •  n        "'^  incum- 

be  anected  without  his  consent,  except  that,  unless  he  is  actually  branceof  his 

life  interest. 

in  possession,  his  consent  is  not  necessary  to  a  lease  if  made  at  the 
best  rent,  without  a  fine  (y).  An  assignment  or  charge  made  in 
consideration  of  marriage  or  as  part  of  a  family  arrangement,  not 
being  a  security  for  money  advanced,  is  to  be  deemed  one  of  the 
instruments  creating  the  settlement  (z),  and  may  therefore  be 
over-reached  by  an  exercise  of  the  powers  of  the  Act.  All  pro-  Provision 
visions  attempting  to  preclude  the  tenant  for  life  from  exercising  powers  void. 
the  powers  of  the  Acts  are  void,  and  the  exercise  by  him  of  any 
such  powers  will  not  occasion  a  forfeiture  (a). 

The  powers  given  by  the  Act  are  cumulative,  and  in  addition  Powers  given 

by  Act  are 

to  any  express  power  contained  m  the  settlement  for  the  same  cumulative. 
purpose,  but  no  such  express  power  can  be  exercised  in  future 
without  the  consent  of  the  tenant  for    life,  or,  where  two    or 
more  persons  together  constitute  a  tenant  for  life,  of  one  of  such 
persons  (b). 

The  Act  of  1882  confers  on  each  of  the  following  persons,  when  Enumeration 

.      .  .  ,  „  of  other  limited 

his  estate  or  interest  is  m  possession,  the  powers  of  a  tenant  for  owners  to 

have  powers  of 
life  (namely)  : —  tenant  for  life. 

(1)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act  of 
Parliament    restrained  from    barring    or  defeating  his  estate  tail,   and 

(x)  S.  L.  Act,  1882,  s.  53. 

ly)  lb.,  s.  50. 

(z)  S.  L.  Act,  1890,  s.  4. 

(a)  S.  L.  Act,  1882,  ss.  51,  52. 

(5)  Ih.,  s.  56  ;  S.  L.  Act,  1884,  s.  6. 

20—2 
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although  the  reversion  is  in  the  Ci'own,  and  so  that  the  exercise  by 
him  of  his  powers  under  tliis  Act  shall  bind  the  Crown,  but  not 
including  such  a  tenant  in  tail  where  the  land  in  respect  whereof  he 
is  so  restrained  was  purchased  with  money  provided  by  Parliament  in 
consideration  of  pviblic  services. 

(2)  A  tenant  in  fee  simple,  with  an  executory  limitation,  gift,  or 
disposition  over,  on  failure  of  his  issue,  or  in  any  other  event. 

(3)  A  person  entitled  to  a  base  fee,  although  the  reversion  is  in 
the  Crown,  and  so  that  the  exercise  by  him  of  his  powers  under  this 
Act  shall  bind  the  Crown. 

(4)  A  tenant  for  years  determinable  on  life,  not  holding  merely  under 
a  lease  at  a  rent. 

(5)  A  tenant  for  the  life  of  another,  not  holding  merely  under  a 
lease  at  a  rent. 

(6)  A  tenant  for  his  own  or  any  other  life,  or  for  years  determinable 
on  life,  whose  estate  is  liable  to  cease  in  any  event  during  that  life, 
whether  by  expiration  of  the  estate  or  by  conditional  limitation,  or 
otherwise,  or  to  be  defeated  by  an  executory  limitation,  gift,  or 
disposition  over,  or  is  subject  to  a  trust  for  accumulation  of  income 
for  payment  of  debts  or  other  purpose. 

(7)  A  tenant  in  tail  after  possibility  of  issue  extinct. 

(8)  A  tenant  by  the  curtesy. 

(9)  A  person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own  or  any  other  life, 
whether  subject  to  expenses  of  management  or  not,  or  until  sale  of 
the  land,  or  until  forfeiture  of  his  interest  therein  on  bankruptcy  or 
other  event. 

Infant  abso-  Where  a  person,  who  is  in  his  own  right  seised  of  or  entitled  in 

lutely  entitled  .  ii-  •rjiii-iii  i         ijii 

to  be  deemed     possession  to  land,  IS  an  iniant,  the  land  is  to  be  deemed  settled 

tenant  for  life. 

land,  and  the  infant  is  to  be  deemed  tenant  for  life  thereof.    And 
How  powers      where  a  tenant  for  life,  or  a  person  having  the  powers  of  a  tenant 

to  be  exercised  •»•  •     «  •»  ii-ci 

in  case  of  lor  life,  IS  ail  miaiit ;  or  an  infant  would,  if  he  were  of  full  age,  be 

infants. 

a  tenant  for  hfe,  or  have  the  powers  of  a  tenant  for  life,  the 
l^owers  of  a  tenant  for  life  under  the  Acts  may  be  exercised  on 
his  behalf  by  the  trustees  of  the  settlement,  and  if  there  are  none, 
then  by  such  person  and  in  such  manner  as  the  Court,  on  the 
application  of  a  testamentary  or  other  guardian  or  next  friend  of 
the  infant,  either  generally  or  in  a  particular  instance,  orders  (c). 

(c)  S.  L.  Act,  1882,  ss.  59,  60.  These  sections  jH^ovide  a  convenient  mode 
of  selling  an  infant's  land,  whether  that  land  is  in  settlement  or  not. 
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When  the  tenant  for  life  is  a  married  woman  entitled  for  her  Married 

women. 

se23arate  use,  either  with  or  without  a  restraint  on  anticipation, 
she  may  exercise  the  powers  of  the  Act  alone.  If  she  is  not 
entitled  for  her  separate  use,  she  may  do  so  with  the  concurrence 
of  her  husband,  and  the  deed  need  not  be  acknowledged  (d). 

In  the  case  of  a  lunatic  so  found  by  inquisition,  his  committee  Lunatics  and 

.  PI-/  T  1  lunatics  not 

may,  under  an  order  m  lunacy,  act  for  him  (e).     in   the  case  of  so  found. 
a    lunatic  not  so  found,   his  receiver  or  ^^^a.si-committee  may 
under  an  order  exercise  the  statutory  powers  (/). 

Construction  of  the  S.  L.  Acts. 
The  cases  decided  on  points  arising  under  these  Acts  will  be  Woist.  Couv. 

Acts  9tli  ed 

found  in  AYolst.  Conv.  Acts,  9th  ed.,  which  was  published  in 
1905. 

The  following  points  have  been  decided  since  the  publication  Subsequent 

decisions. 

of  that  edition  : — 

(i.)    Who  are   Tenants  for  Life  or  have  the  Powers  of  Tenants 

for   Life. 
A  settlement  limiting  a  life  estate  to  the  settlor  and,  subject  to  Life  estate  to 

settlor  and 

a  jointure  and  a  portions  term,  to  the  use  of  the  settlor  in  fee  subject  to 

family  charges 

simple  is  a  settlement  within  the  meaning  of  s.  2  (1)  of  the  to  Wm  in  fee 

simple. 

S.  L.  Act,  1882,  and  the  settlor  is  tenant  for  life  for  the  purposes 
of  the  S.  L.  Acts  :  Re  Marshall's  Settlement,  1905,  2  Ch.  325 ; 
74  L.  J.  Ch.  588. 

A  widow  entitled  during  widowhood  to  the  rents  and  profits  Widow  entitled 
for  the  benefit  and  maintenance  of  herself  and  children  has  the  hood  subject  to 

i>Ti>  T  \    /    •  \      !>     ^        CI  maintenance. 

powers  of  a  tenant  for  life  under  s,  58  (1)  (vi.)  of  the  b.  L.  Act, 
1882  :  Re  Pollock,  1906,  1  Ch.  146  ;  75  L.  J.  Ch.  120. 
A  condition  as  to  forfeiture  for  non-residence  does  not  affect  Forfeiture  for 

,  1       ^    T       .  ,  ,  ^  non-residence. 

the  S.  L.  Act  power  of  sale  :  Re  Adair,  1909,  1  Ir.  R.  311. 


(cZ)  S.  L.  Act,  1882,  s.  6L 

(e)  lb.,  s.  62. 

(/)  Lunacy  Act,  1908,  s.  1. 
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Next  fi-ieud  of 
infant  tenant 
in  tail  con- 
tingently 
entitled. 


Heiress-at-law 
entitled  to 
surplus  rents 
and  profits. 


Absence  of 
words  of 
limitation  in 
settlement. 


Application  of 
S.  L.  Act, 
1882,  s.  58. 


The  next  friend  of  an  infant  contingently  entitled  in  tail  on 
attaining  twenty-one  has  been  authorised  to  exercise  the  statu- 
tory powers  conferred  on  a  tenant  for  life  :  Re  Brahazon  s  Estate, 
1909,  1  Ir.  R.  209. 

An  heiress-at-law  entitled  to  surplus  rents  and  profits  during 
the  subsistence  of  a  trust  for  accumulation,  while  certain  prior 
estates  are  in  abeyance,  has  been  held  not  to  be  a  person  having 
the  powers  of  a  tenant  for  life  under  S.  L.  Act,  1882,  s.  58  : 
Re  Baroness  Llanover,  1907,  1  Ch.  635 ;  76  L.  J.  Ch.  427.  With 
regard  to  this  decision,  see  52  Sol.  J.  495,  511,  and  Re  Sumner, 
Times  Newsp.,  24th  Deer.,  1910. 

Where  land  is  conveyed  by  a  voluntary  settlement  to  trustees, 
without  words  of  limitation,  to  the  use  of  A.,  with  remainders 
over,  A.  has  the  powers  of  a  tenant  for  life  under  the  S.  L.  Acts, 
and  can  sell  the  fee  simple :  Re  Hunter  and  Hewlett,  1907, 
1  Ch.  46;  76  L.  J.  Ch.  26. 

S.  58  of  the  S.  L.  Act,  1882,  applies  only  to  persons 
beneficially  interested  :  Re  Jemmett  and  Guest,  1907,  1  Ch.  629  ; 
76  L.  J.  Ch.  367. 


Order  under 
S.  L.  Act, 
1884,  s.  7, 
cannot  always 
be  obtained. 

Land  pur- 
chased under  a 
power  in  a 

money 
settlement. 


Trust  for  sale 
at  request  or 
with  consent. 


(ii.)  Settlements    uithin   the   meanincj   of  S.  L.  Act,  1882,  s.  63. 

A  tenant  for  life  under  s.  63  of  the  S.  L.  Act,  1882,  is  not 
entitled  as  of  course  to  an  order  under  s.  7  of  the  S.  L.  Act, 
1884 :  Re  Tuthill,  1907,  1  Ir.  R.  305. 

Land  purchased  under  a  power  in  a  money  settlement,  which 
directed  it  to  be  held  upon  the  trusts  of  the  settlement  until  sale, 
is  settled  land,  and  the  person  entitled  to  the  income  under  the 
money  settlement  is  a  tenant  for  life  within  the  meaning  of  s.  63 
of  the  S.  L.  Act,  1882  :  Re  Childs'  Settlement,  1907,  2  Ch.  848 ; 
76  L.  J.  Ch.  565. 

A  settlement  by  way  of  trust  for  sale  at  the  request  or  with 
the  consent  of  the  tenant  for  life  is  a  settlement  within  the 
meaning  of  s.  63  of  the  S.  L.  Act,  1882  :  Re  Wagstajf's  S.  E., 
1909,  2  Ch.  201  ;  78  L.  J.  Ch.  513,  and  see  Re  Crips  (1907), 
95  L.  T.  865. 
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A  person  entitled  for  life  to  rents  and  profits  until  sale  with   where  person 

...  ,       ,  .  entitled  to 

nis  consent  in  writing,  and  who  may  declare  that  the  land  shall   rents  and 

.  I)rofits  can 

not  be  sold,  is  a  tenant  for  life  under  s.  58  (1)   (ix.)  of  the   prohibit  sale. 
S.   L.   Act,   1882,  and  not  under  s.  63  of  the  same  Act :    Re 
GoodaU's  Settlement,  1909,  1  Ch.  440 ;  78  L.  J.  Ch.  241. 

(iii.)  Poivers  of  Tenants  for  Life. 

Tenants  for  life  of  adjoining  settled  estates  cannot  exchange  Exchange 
easements  for  the  purpose  of  extinguishing  them ;    the  trans- 
action must  be  carried  out  by  cross  sales  :  Re  Brotherton  (1908), 
77  L.    J.  Ch.    58 ;    cf   Re  Bracken's   S.  E.,    1903,  1  Ch.  265  ; 
72  L.  J.  Ch.  101. 

A    tenant    for    life    cannot    sell   at   a   price   to   be   fixed   by  Sale  at  price  to 
arbitration  :     Re    Earl    of   Wilton's    S.   E.,    1907,    1    Ch.    50 ;   arbitration. 

76  L.  J.  Ch.  37. 

A  tenant  for  life  can  grant  a  lease  to  his  wife  :  Gilhey  v.  Rush,   Lease  by 
1906,  1  Ch.  11  ;  75  L.  J.  Ch.  32.     This   case  also  decided  that   to  his  wife. 
the  consent  of  the  S.  L.  Act  trustees  required  under  S.  L.  Act,  prlndp°Ji 
1890,  s.  10,  for  the  lease  of  the  principal  mansion  house  need  not  house.°'^ 
be  in  writing.     There  may  be  more  than  one  principal  mansion  More  than  one 
house  in  the  same  settlement :  Re  Wytlies'  S.  E.,  1908, 1  Ch.  593 ;  mansion 

77  L.  J.  Ch.  319.  ^""" 
Where  an  undivided  share  is  settled,  the  tenant  for  life  may  Eaising  money 

•  .1,1  /•111  •  ^o  discharge 

concur  with  the   owners   of   the   other   shares   to  raise  money  incumbrances 

T      ^  •  1  ^.  where  an 

on  the  entirety  to  discharge  incumbrances  aiiecting  the  entirety  undivided 
and  the  settled  share :  Re  Vachell,  Reg.  Lib.,  1908,  V.  No.  259 ;  S.  L.  settled. 
Act,  1882,  s.  19  ;  Warrington,  J.,  directed  the  money  to  be  paid 
direct  to  the  incumbrancers,  who  were  paid  off,  and  the  money 
raised  for  costs  to  be  paid  to  the  S.  L.  Act  trustees  and  co-owners 
on  an  undertaking  to  apply  it  in  the  proper  proportions  according 
to  the  amount  raised  on  each  share. 

(iv.)  S.  L.  Act  Trustees  and  Compound  Settlements. 

Trustees   do   not   cease   to   be   trustees   for   the  purposes  of  Trustees  do 
the   S.   L.  Acts  under  s.   16  (1)  (i-)  of    the   S.  L.   Act,  1890,  s°l.TcV°^' 
because   all    the   land  comprised  in   the   power  of  sale  at  the 
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trustees 
because  all 
land  sold. 

Effect  of  a 
private  Act. 


Exercise  of 
power  of 
charging. 


Appointment 
of  S.  L.  Act 
trustees  by 
subsequent 
settlement  of 
a  compound 
settlement. 
How  far 
effectual. 


Directions  of 
tenant  for  life 
need  not 
always  be 
followed  by 
trustees. 


Tenant  for  life 
a  trustee  in 
giving 
directions. 


Money  paid  for 
surrender  of 
lease  to  be 
apportioned 
between  tenant 
for  life  and 
remainder- 


testator's  death  has  been  sold :  Re  Moore,  1906,  1  Ch.  789 ;  75 
L.  J.  Ch.  342. 

A  private  Act  which  merely  confers  powers  of  management 
and  creates  no  new  estates  does  not  form  part  of  a  settlement 
within  the  meaning  of  S.  L.  Act,  1882,  s.  56  (2):  Talbot  v. 
Scarisbrick,  1908,  1  Ch.  812  ;  77  L.  J.  Ch.  436. 

Where  a  tenant  for  life  exercises  by  deed  a  power  of  charging 
conferred  by  Will,  the  Will  and  deed  do  not  constitute  a  compound 
settlement :  Re  Hayes'  S.  E.,  1907,  1  Ir.  R.  88.  For  another 
Irish  decision  on  compound  settlements,  see  Re  Domville  and 
Callwell,  1908,  1  Ir.  E.  475. 

Where  a  tenant  for  life  and  tenant  in  tail  resettle  land 
unfettered  by  family  charges  or  powers  of  charging  and  no  prior 
estates  are  subsisting,  they  can,  if  they  wish,  though  it  seems 
undesirable,  keep  the  previous  settlement  on  foot  and  appoint 
trustees  of  the  compound  settlement :  Re  Spearman  S.  E.,  1906, 
2  Ch.  502;  75  L.  J.  Ch.  29.  Such  trustees  cannot  be  appointed, 
except  by  the  Court,  where  prior  estates  or  charges  are  subsisting 
under  the  previous  settlement :  Re  Spencer's  S.  E.,  1903,  1  Ch.  75  ; 
72  L.  J.  Ch.  59  ;  but  there  would,  it  is  conceived,  be  no  objection 
to  an  appointment  in  the  prior  settlement  of  trustees  of  a  com- 
pound settlement  consisting  of  that  and  subsequent  instruments. 

(v.)  Capital  Money  and  Improvements. 

The  trustees  are  not  bound  to  follow  the  directions  as  to 
investments  of  the  tenant  for  life  under  S.  L,  Act,  1882,  s.  22(2), 
if  they  have  evidence  that  the  investment  is  undesirable :  Re 
Hunt's  S.  E.,  1906,  2  Ch.  11 ;  75  L.  J.  Ch.  496. 

In  giving  directions  under  this  sub-section  the  tenant  for  life 
must  act  as  a  trustee  ;  Re  PeeVs  S.  E.,  1910,  1  Ch.  889 ;  79  L.  J. 
Ch.  233. 

Money  paid  to  a  tenant  for  life  in  consideration  of  his 
accepting  the  surrender  of  a  lease  must  be  apportioned  between 
him  and  the  remainderman :  Re  De  Rodes,  1909,  1  Ch.  815  ; 
78  L.  J.  Ch.  434,  which  distinguishes  Re  Hunloke's  S.  E.,  1902, 
1  Ch.  941  ;  71  L.  J.  Ch.  530. 
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Capital  money  under  an  English  settlement  arising  from  land  Application 

of  capital 

in  England  may  be  aj)plied  in  making  improvements  on  land  m  money  arising 

in  Engfand  for 

Scotland  comprised  in  the  same  settlement :  He  Gurncy's  Settle-  improvement 

of  Scotch 

ment,  1907,  2  Ch.  496  ;  76  L.  J.  Ch.  609.  property. 

The  Court  can  order  the  payment  of  the  arrears  of  a  jointure  Arrears  of 

jointure. 

rent-charge  out  of  capital  money  :  Be  Duke  of  Manchester'' s 
Settlement,  1910,  1  Ch.  106  ;  79  L.  J.  Ch.  48. 

Where  a    tenant  for    life    is    not  bound  to  insure  and    not  Policy  money 

where  tenant 

impeachable  for  waste,  he  is  entitled  to  the  money  arising  from  for  life  insures 

out  of  his  own 

an  insurance  policy  on  the  mansion  house  which  he  has  effected  money. 
himself  :  Gaussen  v.    Whatman  (1905),   93  L.  T.  101 ;  and  see 
Re  Quicke,  1908,  1  Ch.  887  ;  77  L.  J.  Ch.  523. 

Under  s.  26  of  the  S.  L.  Act,  1882,  trustees  can  approve  any  Schemes  for 

imj)rovemeuts. 

scheme  submitted  by  the  tenant  for  life,  if  they  are  satisfied 
(1)  that  the  imiDrovement  is  within  s.  25  or  authorised  by  the 
settlement ;  and  (2)  that  the  tenant  for  life  is  acting  in  good  faith 
and  on  competent  advice  as  to  (a)  the  improvement  proposed, 
(b)  the  amount  to  be  expended,  and  (c)  the  method  of  carrying 
out  the  work  :  Re  Earl  of  Egmonfs  S.  E.,  1906,  2  Ch.  151  ;  75 
L.  J.  Ch.  649. 

"Other  mills"  in  sub-s.  (xii.)  of  s.  25  of  the  S.  L.  Act,  1882,  "other mills." 
means  mills  for  the  purpose  of  developing  agricultural  produce 
on  the  settled  land  and  not  for  commercial  purposes :  Re  Earl  of 
Harrington  (1906),  94  L.  T.  623. 

An  engine  house  for  the  purpose  of  electric  plant  and  drainage  Electric  light 

and  drainage. 

alterations  for  the  more  convenient  occupation  of  the  mansion 
house  are  not  authorised  improvements :  Re  Lord  LeconJielcV s 
S.  E.,  1907,  2  Ch.  340 ;  76  L.  J.  Ch.  562. 

But  a  new  drainage  system  where  the  old  is  entirely  wrong  is 
authorised:  S.  C. ;  and  so  is  a  new  water  supply:  Re  Dunham 
Masseij  S.  E.  (1906),  22  T.  L.  E.  595. 

Fire  hydrants  in  the  principal  mansion  house,  and  garden  walls,  Fire  hydrants, 
whether  new  or  replacing  old,  are  authorised  improvements,  but  the  Tc.  ^^  ^^  ^' 
rebuilding  of  a  laundry  some  distance  from  the  mansion  house  is 
not:  Re  Earl  (fDuuraveii'.'^  S.  E.,  1906,  2  Ch.  417 ;  76  L.  J.  Ch.  591. 
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S.  L.  Act 
trustees  must 
join  in  convey- 
ance when 
tenant  for  life 
sells,  even  if 
tliey  do  not 
receive  the 
purchase- 
money. 

Mortgagee  of 
life  estate 
cannot  be  com- 
pelled to  join 
in  conveyance. 

Lunatic  not 
so  found. 


Payment  out 
of  Court  where 
sum  exceeds 
£1,000. 

Summons 
or  petition. 


(vi.)  Miscellaneous  Points. 

A  purchaser  does  not  get  a  good  title  unless  S.  L.  Act  trustees 
join  in  the  conveyance  and  acknowledge  the  receipt  or  payment 
of  the  purchase-money,  even  where  all  the  money  is  paid  to  a 
mortgagee :  He  Norton  and  Las  Casas,  1909,  2  Ch.  59 ;  78 
L.  J.  Ch.  489. 

A  mortgagee  of  a  life  estate  who  has  consented  to  a  sale  under 
s.  50  of  the  S.  L.  Act,  1882,  cannot  be  required  to  join  in  the 
conveyance  :  Be  Dickin  and  Kelsall,  1908,  1  Ch.  213  ;  77  L.  J. 
Ch.  177  ;  lie  Daries  and  Kent,  1910,  2  Ch.  35. 

The  decision  in  lie  De  Moleyn  and  Harris,  1908,  1  Ch.  110  ; 
77,  L.  J.  Ch,  9,  as  to  the  powers  of  a  tenant  for  life  who  is  a 
"  lunatic  not  so  found  "  is  now  disposed  of  by  the  Lunacy  Act, 
1908,  s.  1. 

As  to  whether  an  application  for  payment  out  of  Court  under 
S.  L.  Act,  1882,  s.  21  (ix.),  of  a  fund  exceeding  i01,OOO  (see  Pie 
Bethlehemand  Brideivell  Hospital{1885),S0Ch.'D.54:l;  54  L.J.  Ch 
1143)  should  be  made  byway  of  originating  summons  or  petition, 
see  Be  Torrij  Hill  Estate,  1909,  ICh.  468;  78  L.  J.  Ch.  373. 


Land  Transfer 
Rules. 


Sect.  IV. — Settlements  of  registered  land  (g). 

The  Land  Transfer  Act,  1897,  s.  6,  contains  the  main  pro- 
visions as  to  the  registration  of  settled  land  (not  being  land  held 
on  trust  for  sale),  as  to  how  land  is  to  be  conveyed  to  the  uses  of 
a  settlement,  and  as  to  the  restrictions  to  be  entered  on  the  register 
to  protect  rights  under  the  settlement;  it  also  prescribes  the  duties 
of  the  personal  representatives  where  the  settlement  is  created 
by  a  Will  or  arises  on  a  death. 

The  Land  Transfer  Kules,  1908,  rr.  78 — 82,  contain  further 
directions  respecting  the  registration  of  settled  land,  and  of  the 
restrictions  necessary  to  protect  the  beneficial  interests  under  the 
settlement. 


{(j)  See,  generally,  Cherry  and  Marigold  on  the  L,  T.  Acts;  Brickdale, 
2nd  ed. 


SETTLEMENTS    (iNFANTS).  315 

Where  the  settlement  is  by  way  of  trust  for  sale  the  trustees  Settlements  on 

trust  for  sale. 

Will  be  the  proper  persons  to  be  registered  {h).  As  the  register 
has  the  effect  of  keeping  the  trusts  off  the  title,  except  where  a 
lease  or  easement  is  granted,  the  land  may  be  conveyed  by  the 
same  deed  by  which  the  trusts  of  the  proceeds  are  declared. 

A  strict  settlement  of  registered  land  will,  with  the  addition  Ou  settlement 

of  registered 

of  the  recital  of  the  registration,  be  in  the  same  form  as  if  the  land,  first 

tenant  for  life 

land  were  unregistered.     If  the  settlor  is  to  be  the  first  tenant  should  be 

registered  as 

for  life,    he    should  remain   the  registered   proprietor,   and    no  proprietor, 
instrument   of    transfer   is    necessary  (i).      If    not,    he    should 
transfer  the  land  in  the  prescribed  manner  to  the  first  tenant 
for  life  or  other  the  persons  who  have  the  powers  of  a  tenant 
for  life. 

When,  as  is  usual,  the  land  is  to  be  registered  in  the  name  of  Eestriction 

to  1)6  rG*^is- 

the  tenant  for  life,  application  must  be  made  for  the  registration  of  tered  in^that 
the  prescribed  restriction.     The  restriction  will  prevent  any  regis- 
tered disposition  not  in  accordance  with  the  powers  vested  in  a 
tenant  for  life  by  the  S.  L.  Acts  (k). 

On    an    appointment    of    new    trustees    of    the     settlement,  Eestriction  to 

be  modified 

application  should  be  made  to  alter  the  terms  of  the  registered  on  change  of 

trustees. 

restriction  by  substituting  the  name  of  the  new  trustee  for 
the  retiring  or  deceased  one  (/). 

Sect.  V. — Settlements  hi/  infants  (m). 
The  Infant  Settlements  Act,  1855,  authorises  any  male  infant  infant  may 

.  make  settle- 

over  twenty  years  oi  age,  and  any  female  infant  over  seventeen,  ment  on 

.  .  p     1       /n  T  1  marriage  with 

with  the  leave  oi  the  Court,  to  make  a  valid  settlement,  or  contract  sanction  of 

. ,    Court. 

(h)  Where  the  trust  for  sale  is  made  exercisable  only  with  the  consent  of 
some  person  or  persons,  then  the  restriction  in  Form  8  in  the  first  schedule 
to  the  Eules  may  be  adapted. 

(i)  See  r.  129. 

(k)  See  rr.  80,  128,  Forms  6  and  7,  in  the  first  schedule ;  see  also  Forms 
9  and  12. 

(1)  Many  suggestions  have  been  made  before  the  Eoyal  Commission  on 
Land  Transfer  as  to  the  best  methods  of  dealing  with  registered  settled  land, 
and  it  seems  probable  that  some  alterations  may  be  made  in  the  practice. 

(m)  See  generally  on  this  subject,  Vaizey  on  Settlements,  p.  30  et  seq. 
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Cases  on  the 
construction 
of  the  Infant 
Settlements 
Act. 


Jurisdiction 
of  Court  as  to 
settlement  of 
ward's  pro- 
perty on  her 
marriage  with- 
out sanction. 


for  a  settlement,  of  "  all  or  any  part  of  his  or  her  property, 
or  property  over  which  he  or  she  has  a  power  of  appointment, 
whether  real  or  personal,  and  whether  in  possession,  reversion, 
or  expectancy."  But  this  enactment  does  not  apply  to  powers 
in  regard  to  which  it  is  expressly  declared  that  they  shall  not  be 
exercised  by  an  infant,  and  any  appointment  or  disentailing 
assurance  executed  by  an  infant  tenant  in  tail  is  void  if  the 
infant  dies  under  twenty-one. 

A  settlement  may  be  made  under  the  Act  after  the  marriage 
has  taken  place  (w) ;  and  if  a  female  marries  under  seventeen, 
the  settlement  may  be  made  on  her  attaining  that  age  (o).  The 
settlement  may  be  extended  to  the  wife's  after-acquired  property, 
as  being  property  "in  expectancy"  within  the  meaning  of  the 
Act  (j)).  An  appointment  made  under  the  Act  by  a  female 
infant,  not  being  a  tenant  in  tail,  to  the  trustees  of  the  settlement 
upon  trusts  which  fail  for  want  of  objects,  creates  a  resulting 
trust  for  the  appointor,  so  that  on  her  death  under  full  age  the 
appointed  fund  goes  to  her  husband  as  her  administrator  (q). 

It  has  been  long  settled  that  if  a  man  marries  a  ward  of  Court 
without  the  leave  of  the  Court,  he  is  liable  to  be  committed  to 
prison  until  he  executes  a  proper  settlement  of  the  lady's  pro- 
perty, and  that  in  a  case  of  intentional  contempt  of  Court  the 
settlement  will  be  so  framed  as  to  exclude  him  from  all  interest 
in  that  property.  But  the  Court  has  no  jurisdiction  to  compel 
a  ward  to  make  a  settlement  of  his  or  her  own  property  (r). 

Before  approving  a  settlement  under  the  Infant  Settlements 
Act  the  Court  will  not  direct  an  inquiry  as  to  the  propriety  of  the 
contemplated  marriage  (s),  unless  the  infant  is  a  ward  of  Court. 


{n)  Be  Sampson  and  Wall  (1884),  25  Ch.  D.  482  ;  53  L.  J.  Ch.  457. 

(o)  Be  Fhillips  (1887),  34  Ch.  D.  467  ;  56  L.  J.  Ch.  337. 

(jo)  Be  Johnson,  1891,  3  Ch.  48;  60  L.  J.  Ch.  499;  but  t/.  AUcard  v. 
Walker,  1896,  2  Ch.  369  ;  65  L.  J.  Ch.  660. 

{q)  Be  Scott,  1891,  1  Ch.  298  ;  60  L.  J.  Ch.  461. 

(r)  Seaton  v.  S.  (1888),  13  A.  C.  61 ;  oT  L.  J.  Ch.  661 ;  Be  Levjh  (1888),  40 
Ch.  D.  290  ;  58  L.  J.  Ch.  306. 

(s)  Be  Dalton  (1856),  6  D.  M.  &  G.  201  ;  25  L.  J.  Ch.  751. 
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A  settlement  made  by  an  infant  without  the  leave  of  the  Court  Settlement  by 

'  •iii/\.  •       '       ^  •     T  infant  not 

under  the  Act  is  not  void,  but  voidable  (t),   i.e.,   it  is   binding  lander  Act 

.     ,  •  1   •  11-  voidable. 

unless  the  infant  elects  to  avoid  it  (a)  withm  a  reasonable  time 
after  coming  of  age  (x). 

If  the  wife  on  coming  of  age  elects  to  affirm  it,  and  does  so  by  Deedcon- 

,,,  .,  firming  a 

deed,    the  deed    need   not   be    acknowledged,    though   she   was  voidable 

.  settlement 

married  before  1883  (//).  need  not  be 

acknowledged. 

Where   the   intended   wife  is    an  infant  entitled  to  personal  whether  and 
estate  (including  chattels  real)  which,  but   for  the  M.  W.  P.  Act,  setSment^by  * 
1882,  would  pass  to  the  husband  on  the  marriage,  an  effectual  property  0^*^^ 
settlement  could  be  made  of  it  by  the  husband  without  the  aid 
of  the  Infant  Settlements  Act.     And  if  the  infant's  interest  was  a 
reversionary  interest  in  personalty  a  settlement    made   by  the 
husband   alone  would  have  been  effectual  in  the  event  of   its 
falling  into  possession  during  the  coverture,  or  of  the  husband 
surviving  the  wife.     But  the  settlement  would  not  have  been 
binding  on  the  wife  if   the   husband  died  before  the  property 
fell  into  possession  (z).     Now,  however,  by  the  M.  W.  P.  Act,  Effect  of 

^  V   y  >  »       J  M.  W.  P.Act, 

1907,   s.  2,  a  settlement  or  agreement  for  a  settlement  made  1907,  s.  2. 

after  1907  by  the  husband  or  intended  husband,  whether  before 

or  after  the  marriage,  respecting  the  property  of  any  woman  he 

may   marry  or   have   married  is  not    to  be  valid  unless   it   is 

executed  by  her  if  she  is  of  full  age,  or  confirmed  by  her  after 

she   attains   full   age.      If   she   dies   an    infant    any   covenant 

or   disposition   by   her   husband    contained    in   the    settlement 

or  agreement  is  to  bind  or  pass  any  interest  in  any   property 

of   hers  to  which  he  may  become  entitled  on  her  death   and 

{t)  Burnahy  v.  EquiiaUe,  &c.  Socij.  (1885),  28  Ch.  D.  at  p.  419  et  seq.  ;  54 
L.  J.  Ch.  466. 

{u)  Smith  V.  Lucas  (1881),  18  Oh.  D.  531  ;  Cooper  y.  C.  (1888),  13  A.  0.  88; 
Duncan  v.  Dixon  (1890),  44  Ch.  D.  211  ;  59  L.  J.  Ch.  437  ;  Viditzy.  O'Eayan, 
1900,  2  Ch.  87  ;  69  L.  J,  Ch.  507. 

(cc)  See  Edwards  v.  Carter,  1893,    A.  C.  360 ;  63  L.  J.  Ch.  100  ;  lie  Jones, 

1893,  2  Ch.  461 ;  62  L.  J.  Ch.  996. 

{y)   Wilder  v.  Pigott  (1882),  22  Ch.  D.  263;  52  L.  J.  Ch.  141  ;  Be  Hodson, 

1894,  2  Ch.  421 ;  63  L.  J.  Ch.  609. 

(z)  Stevens  V.  Trevnr-Oarricl-,  1893,  2  Ch.  307  ;  62  L.  J.  Ch.  660;  Bucldand 
V.  B.,  1900,  2  Ch.  534 ;  69  L.  J.  Ch.  648. 
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which  he  could  have  bound  or  disposed  of  if  the  Act  had  not 
been  passed  (a). 

Sect.  VI. — Voluntary  dispositions,  how  far  valid  as  against 
(1)  suhsequent  purchasers,  (2)  creditors,  and  (3)  the  settlor 
himself  and  his  representatives. 

27  Eiiz.  c.  4,  (1)  By  the  Act  27  Eliz.  c.  4,  every  conveyance  of  lands,  tene- 

conveyances  of  ments,  or  hereditaments,  made  with  the  intent  to  defraud  a 
with  intent  subsequent  purchaser,  is  made  void  against  such  purchaser,  and 
subsequent  all  persons  claiming  under  him,  subject  to  a  proviso  that  the  Act 
shall  not  defeat  any  conveyance  made  for  good  consideration,  and 
Also  convey-      in  good  faith.     And  by  the  same  Act  every  conveyance  of  lands, 

ances  with  .  -i  •   ^  t    • 

clause  of  tenements,  and  hereditaments,  made  with  a  condition  or  revoca- 

revocation.  .  ,  .  ,  . 

tion  at  the  grantor's  pleasure,  is  made  void  against  a  subsequent 

purchaser. 
All  voluntary         According  to  the  construction  put  upon  this  Act  by  the.  Courts, 
formerly  held     every  Voluntary  conveyance  was  held  to  be  fraudulent  and  void 

void  under  .  i       i  i        i  i       i  •  p 

this  Act.  against  a  subsequent  purchaser,  whether  the  latter  had  notice  oi 

it  or  not  {h).     But  the  law  in  this  respect  is  now  altered  by  the 
Voluntary         Voluntary  Conv.  Act,  1893,  which  provides  as  follows  : — 

Conveyances 

Act,  1893.  g_  -2^  Subject  as  hereinafter  mentioned,  no  voluntary  conveyance  of 

to°b'e'voi'{f^'^^^  ^"y  lands,  tenements,  or  hereditaments,  whether  made  before  or  after 
merely  because  the  passing  of  this  Act,  if  in  fact  made  bond  fide  and  without  any 
fraudulent  intent,  shall  hereafter  be  deemed  fraudulent  or  covinous 
within  the  meaning  of  the  Act  twenty-seven  Elizabeth,  chapter  four,  by 
reason  of  any  subseqvient  purchase  for  value,  or  be  defeated  under  any 
of  the  provisions  of  the  said  Act  by  a  conveyance  made  upon  any  such 
purchase,  any  rule  of  law  notwithstanding. 

S,  3.  Tiiis  Act  does  not  apply  in  any  case  in  which  the  author  of  a 
voluntary  conveyance  of  any  lands,  tenements,  or  hereditaments  has 
subsequently,  but  before  the  passing  of  this  Act,  disposed  of  or  dealt 
with  the  same  lands,  tenements,  or  hereditaments  to  or  in  favour  of  a 
purchaser  for  value. 

S.  4.  The  expression  "  conveyance  "  includes  every  mode  of  disposition 
mentioned  or  referred  to  in  the  said  Act  of  Elizabeth. 

(a)  As  to  the  effect  of  this  section,  see  note  to  Form  No.  48,  Settlements 
(Personal). 

(&)  Doe  V.  Manning  (1807),  9  East,  59. 
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It  follo^YS  that  according  to  the  present  law,  a  voluntary  con-  Under  present 

law,  the 

vevance  of  land  is  good  against  a  subsequent  purchaser  for  value,  intention  to 

•^  o  o  ±  •-  defraud  must 

even  though  he  may  have  no  notice  of  it,  unless  it  can  be  shown  be  proved, 
that  it  was  really  made  with  a  fraudulent  intent.     If  such  intent 
is  proved,  but  not  otherwise,  the  conveyance  will  be  void  against 
a  subsequent  purchaser  in  like  manner  as  under  the  Act  13  Eliz. 
c.  5,  it  would  be  void  against  creditors. 

(2)  By  the  Act  13  Ehz.  c.  5,  all  gifts,  grants,  and  conveyances  13  Eiiz.  c  5 

iii3jKGS  void  £lll 

of  lands,  tenements,  hereditaments,  goods  and  chattels,  and  all  dispositions 

of  land  or 

bonds,    &c.,    made    with    intent   to   delay,    hinder,    or   defraud  chattels  made 

with  intent 

creditors,   are  made  void  against  such  creditors  ;  but    the  Act  to  defraud 

creditors. 

contains  a  saving  in  favour  of  purchasers  for  vaUiable  considera- 
tion without  notice. 

In  order  to  come  within  this  Act,  a  deed  must  be  made  with  Construction 

of  Act. 

intent  to  delay,  hinder,  or  defraud  creditors.  If  such  an  intent 
is  clear  the  deed  will  be  void,  even  if  made  for  valuable  considera- 
tion (c).  A  voluntary  de^d  will  be  presumed  to  be  made  with 
intent  to  defraud,  &c.,  creditors,  if  that  will  be  its  necessary 
effect  having  regard  to  the  amount  of  property  included  in  it,  and 
the  amount  of  the  settlor's  liabilities  at  the  time  (d). 

A   settlement  of   leasehold   property   to  which   a  liability   is  Settlement  of 

leaseholds, 

attached  is  not  a  settlement  for  value,   so  as  to  be  good  on  that  whether 

wiihin  the 

account  against  creditors  under  the  Act  13  Eliz.  c.  5  (r).  statute. 

If  a  deed  is  set  aside  as  being  void  against  creditors  under  Subsequent 

creditors  may 

the  statute,  the  property  comprised  in  it  becomes  assets  for  the  come  in. 
payment  of  debts   generally,   so  that  subsequent  creditors  are 
entitled  to  participate  in  it  ( /'). 


(c)  Holmes  v.  Penney  (1866),  3  K.  &  J.  90;  26  L.  J.  Cli.  179. 

{d)  Freeman  v.  Pope  (1870),  L.  E.  5  Ch.  538  ;  39  L.  J.  Ch.  689 ;  Ee Holland, 
1902,  2  Ch.  360,  381;  71  L.  J.  Ch.  518;  see- also  Edmunds  v.  E.,  1904, 
P.  362  ;  73  L.  J.  P.  97  ;  Ideal  Bedding  Co.  v.  Holland,  1907,  2  Ch.  157  ;  76 
L.  J.  Ch.  441.  The  doctrine  in  the  text  is  too  well  established  to  be  shaken 
by  the  observations  of  Lord  Esher,  M.E.,  in  Ex  jJ.  Mercer  (1886),  17  Q.  B.  D. 
290  ;  55  L.  J.  Q.  B.  558. 

(e)  Ridler  v.  R.  (1882),  22  Ch.  D.  74;  52  L.  J.  Ch.  343. 

(/)  Richardson  v.  Smallwood  (1822),  Jac.  552. 
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Voluntary 
settlement  may 
be  set  aside,  if 
settlor  about 
to  engage  in 
hazardous 
business. 


Clause  deter- 
mining life 
interest  on 
bankruptcy 
does  not 
wholly 
mvalidate 
voluntary 
settlement. 

Consideration 
may  be  proved 
by  extrinsic 
evidence. 


Saving  clause 
in  Act,  to 
whom  it 
ai^plies. 


Marriage  a 

valuable 

consideration. 


A  voluntary  settlement  may  be  set  aside,  although  the  settlor's 
assets,  irrespective  of  what  is  included  therein,  may  be  sufficient 
to  pay  his  debts  at  the  date  of  the  deed,  if  the  settlor  contem- 
plated a  state  of  things  which  might  not  improbably  result  in 
bankruptcy  or  insolvency,  as  if  he  were  engaged  or  engaging  in  a 
hazardous  or  untried  business,  or  incurring  heavy  liabilities  (g) ; 
and  a  voluntary  deed  may  be  set  aside  at  the  suit  of  a  subsequent 
creditor,  although  there  may  be  no  creditor  whose  debt  was  in 
existence  at  the  date  of  the  settlement  (/<). 

A  voluntary  settlement  by  a  person  not  indebted  at  the  time, 
and  not  in  trade,  but  who  many  years  afterwards  embarked  in 
trade  and  became  bankrupt,  is  not  fraudulent  and  void  against 
creditors  under  the  Act  13  Eliz.  c.  5  merely  because  it  contains 
a  clause  determining  the  settlor's  life  interest  on  bankruptcy  (i). 

A  settlement  which  is  in  form  voluntary  may  be  proved  by 
extrinsic  evidence  to  have  been  made  for  a  valuable  considera- 
tion (k),  and  an  instrument  voluntary  in  its  inception  may 
hj  ex  post  facto  matter  cease  to  be  voluntary  in  the  hands  of 
those  who  have  given  value  on  the  faith  of  it,  or  if  it  has  formed 
part  of  the  inducement  to  a  marriage  (l). 

The  saving  clause  in  the  Act  in  favour  of  purchasers  for 
value  without  notice  extends  to  the  purchaser  of  any  interest 
under  the  deed  impeached,  whether  that  interest  be  legal  or 
equitable,  and  prevents  the  deed  from  being  void  against 
him  (:m) . 

Marriage  is  a  valuable  consideration,  hence  a  settlement 
made   previously    to    and    in    consideration    of    marriage    in 


(g)  ExiJ.  Mussell  (1882),  19  Ch.  D.  588;  51  L.  J.  Ch.  521. 

(//)  Tai/lor  V.  Coenen  (1876),  1  Ch.  D.  636;  see  also  Be  Lane-Fox,  1900, 
2  Q.  B.  508 ;  69  L.  J.  Q.  B.  722. 

(i)  Re  Holland,  1902,  2  Ch.  360;  71  L.  J.  Ch.  518. 

(/.•)  Pott  V.  Todhunter  (1845),  2  Coll.  76;  7?e  Holland,  sup. 

(l)  George  v.  Milhanhe  (1803),  9  Ves.  193  ;  Paijne  v.  Mortimer  (1859),  1 
Giff.  118  ;  aff.  28  L.  J.  Ch.  716 ;  4  De  G.  &  J.  447. 

(m)  Halifax  Bnkg.  Co.  v.  QUdhill,  1891,  1  Ch.  31  ;  60  L.  J.  Ch.  181 ;  and 
see.  Be  Slohodinshj,  1903,  2  K.  B.  517 ;  72  L.  J.  K.  B.  883. 
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favour  of  the  husband  and  wife  and  their  issue  is  a  settlement 
for  vahiable  consideration,  so  as  to  exchide  the  above-mentioned 
Acts    of   EHzabeth  (n).     But  a  settlement  made  after  marriage,  Limitations 

.  .  Ill  settlement 

unless  m  pursuance  of  a  prior  agreement  (o),  or  unless  there  is  in  favour  of 

collateral 

some  other  consideration,  is  voluntary  ;  so  also  if  an  ante-nuptial  relations, 

prima  facie 

settlement  contains  limitations  in  favour  of  collateral  relations'  voluntary, 
or  strangers,  such  limitations  are  prima  facie  voluntar}^  and  so 
is  a  provision  made  by  either  party  for  a  child  by  a  former 
marriage,  or  an  illegitimate  child  {p).  Again,  a  covenant  in  a 
marriage  settlement  will  not  be  enforced  in  favour  of  volun- 
teers ipp).  Solemnisation  of  marriage  within  the  prohibited 
degrees  is  not  a  marriage  constituting  a  valuable  consideration, 
or  properly  so  called  (7). 

If  a  settlement,  whether  of  the  husband's  or  the  wife's  lands,  AVhere 
contains  limitations  in  favour  of  strangers  to  the  marriage  con-  to  collaterals 

.  T  ,  .  /-IT  •      l_^   •  •  1   •!  T  »  'T^re  mixed  up 

sideration  (including  in  this  expression  children  of  a  former  or  with  those  to 

children,  the 

of  a  subsequent  marriage),  which  are  so  mixed  up  with  limitations  whole  settle- 
ment will  be 
in  favour  of  persons  withm  such  consideration  that  effect  cannot  upheld. 

be  given  to  the  provisions  in  favour  of  those  within  the  considera- 
tion without  giving  effect  also  to  those  in  favour  of  the  strangers, 
the  whole  settlement  will  be  upheld  (r). 

A  post-nuptial  settlement  made  before  1883  by  husband  and  a  slight  eon- 
wife  of  the  wife's  property  for  her  separate  use  for  life,   with  sufticLTto 
remainder   to   the   husband    for    life,    with    remainder   to    the  post-nuptial 

. settlement. 

(«)  Be  Reis,  1904,  2  K.  B.  7(39  ;  73  L.  J.  K.  B.  929  ;  aff.  on  another  point 
1905,  A.  C.  442 ;  74  L.  J.  K.  B.  918. 

(0)  Be  Holland,  1902,  2  Ch.  360  ;  71  L.  J.  Ch.  518. 

(p)  Be  Cameron  and  Wells  (1887),  37  Ch.  D.  32  ;  57  L.  J.  Ch.  69  ;  Be  Mesfre 
V.  West,  1891,  A.  C.  264;  60  L.  J.  P.  C.  66  ;  see  also  A.-G.  v.  Jacobs  Smith, 
1895,  2  Q.  B.  341 ;  64  L.  J.  Q.  B.  605.  These  cases,  and  also  the  cases  in 
the  subsequent  notes  (5)  and  (/•),  were  decided  under  the  Act  27  Eliz.  c.  4. 
But  the  decisions  are  equally  applicable  to  cases  under  the  Act  13  Eliz.  c.  5. 

{pp)  ReD'Anrjihau  (1880),  15  Ch.  D.  228;  49  L.  J.  Ch.  756;  Re  Plumptre. 
1910,  1  Ch.  609 ;  79  L.  J.  Ch.  340. 

(q)  Phillips  V.  Prohijn,  1899,  1  Ch.  811  ;  68  L.  J.  Ch.  401;  XealcY.  N 
(1898),  79  L.  T.  629. 

(/•)  Vlaiiton  V.  Wilton  (1818),  3  Madd.  302,  n.  ;  Newstead  y.  Searles  (1737), 
1  Atk.  264 ;  Maclde  v.  Herhertsou  (1884),  9  A.  C  303. 

P. — VOL.  II.  21 


322 


SETTLEMENTS    (VOLUNTARY). 


revisions  of 
Bankr.  Act, 
1883,  as  to 
voluntary 
deeds. 


Enactment 
does  not  apply 
to  covenant  to 
pay  money. 


children,  has  been  held  to  be  a  settlement  for  valuable  con- 
sideration, such  consideration  being  the  modification  by  the 
husband  of  his  life  interest  in  possession,  and  by  the  wife  of 
her  inheritance  (s). 

But  as  regards  property  belonging  to  the  wife  for  her  separate 
use,  or  coming  to  her  under  the  M.  W.  P.  Acts,  such  a  settlement 
would  be  by  the  wife  alone,  and  therefore  voluntary  (t). 

The  rule  by  which  voluntary  settlements  are  void  against 
creditors  is  extended  by  the  Bankr.  Act,  1883,  s.  47,  which 
provides  as  follows  : — 

(1)  Any  settlement  of  property  not  being  a  settlement  made  before 
and  in  consideration  of  marriage,  or  made  in  favour  of  a  purchaser  or 
incumbrancer  in  good  faitli,  and  for  valuable  consideration  (u),  or  a 
settlement  made  on  or  for  the  wife  or  children  of  the  settlor  of  property 
which  has  accrued  to  the  settlor  after  marriage  in  right  of  his  wife, 
shall,  if  the  settlor  becomes  bankrupt  within  two  years  from  tlie  date 
of  the  settlement,  be  void  against  the  ti-ustee  in  the  bankruptcy,  and 
shall,  if  the  settlor  becomes  bankrupt  at  any  subsequent  time  within  ten 
years  after  the  date  of  the  settlement,  be  void  against  the  trustee  in  the 
bankruptc}^  unless  the  parties  claiming  under  the  settlement  can  prove 
that  the  settlor  was  at  the  time  of  making  the  settlement  able  to  pay  all 
his  debts  without  the  aid  of  the  property  comprised  in  the  settlement, 
.and  that  the  interest  of  the  settlor  in  such  property  had  passed  (tv)  to  the 
trustees  of  the  settlement  on  the  execution  thereof. 

(2)  Any  covenant  or  contract  made  in  consideration  of  marriage  for 
the  future  settlement  on  or  for  the  settlor's  wife  or  children  of  any  money 
or  property  wherein  he  had  not  at  the  d^te  of  the  marriage  any  estate 
or  interest,  whether  vested  or  contingent,  in  possession  or  remainder,  and 
not  being  money  or  property  of  or  in  right  of  his  wife,  shall,  on  his 
becoming  bankrupt  before  the  property  or  money  has  been  actually 
transferred  or  paid  pursuant  to  the  contractor  covenant,  be  void  against 
the  trustee  in  bankruptcy, 

(3)  "Settlement"  shall,  for  the  purposes  of  this  section,  include  any 
conveyance  or  transfer  of  property. 

This  section,  so  far  as  it  re-enacts  s.  91  of  the  repealed  Act  of 


(s)  Be  Foster  mid  Ustn-  (1877),  6  Ch.  D.  87  ;  46  L.  J.  Ch.  480. 

{t)  Shurmur  v.  Se<hjwick  (1883),  24  Ch.  D.  597  ;  53  L.  J.  Ch.  87. 

(u)  The  release  of  a  claim  is  sufficient  to  constitute  a  person  "  a  purchaser 
for  valuable  consideration  "  within  this  section  :  Be  Pope,  1908,  2  K.  B. 
169 ;  77  L.  J.  K.  B.  767,  and  see  also  on  this  section,  Dart,  7tli  ed.,  942. 

{m)  Shrager  v.  March,  1908,  A.  C.  402 ;  77  L.  J.  P.  C.  105. 
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1869,  applies  to  settlements  executed  before  as  well  as  after  the 
Act  of  1883  (x),  but  does  not  apply  to  a  covenant  for  payment 
of  a  sum  of  money  not  specifically  ear-marked  (i/). 

It  has  been  decided  that,  notwithstanding  s.  47  of  the  Act  of  Donee  under 

voluntarj' 

1883,  the  donee,  under  a  voluntary  settlement  selling  within  ten  settlement  can 

make  a  title 

years  after  its  date,  can  make  a  good  title  to  the  purchaser  (z).       within  the 

ten  years. 

The  effect  of  an  order  setting  aside  a  settlement  under  this 
section  is  to  accelerate  subsequent  incumbrances  (a). 

A   voluntary   disposition    of    property   is   valid    against    the  Voluntary 

covenants  and 

settlor,  but  the  disposition  must    be    complete,  i.e.,  the  settlor  settlements  are 

binding  on  the 

must  have  done  everything  which  according  to  the  nature  of  the  settlor  if  com- 
plete, but  not 
property  is  necessary  to  be  done  on  his  part.     Thus,  if  the  legal  otherwise. 

owner  of    Consols,   standing  in  his  own  name  (h),  or  of  bank 

shares  transferable  only  by  entry  in  the  bank  books  (c),  purports 

to  assign  such  Consols  or  shares  by  deed,  or  if  a  person  possessed  of 

leasehold  property  pur^jorts  to  assign  it  by  a  writing  not  under 

seal  (d),  or  if  the  owner  of  shares  in  a  colliery  signs  an  entry  in  the 

partnership  books,  to  the  effect  that  he  agrees  to  transfer  such 

shares,  which  entry  is  not  sufficient  to  pass  them  according  to  the 

partnership  articles  (e),  or  if  the  owner  of  railway  stock  hands  over 

the  certificate  of  such  stock,  saying,  "  These  are  yours,"  or  using 

words  to  that  effect  (/),  in  each  of  these  cases  the  intended  gift, 

if  in  favour  of  a  volunteer,  is  inoperative.     On  the  other  hand, 

a  voluntary  assignment  by  deed  or  writing  of  a  legal  or  equitable 

chose  in  action  (g),  or  of  a  reversionary  interest  in  stock  standing 

(x)  Exp.  Daivson  (1875),  L.  E.  19  Eq.  433  ;  44  L.  J.  Bk.  49  ;  Exp.  Todd 
(1887),  19  Q.  B.  D.  186  ;  oH  L.  J.  Q.  B.  431. 

(y)  Exp.  Bishop  (1873),  L.  E.  8  Cla.  718;  42  L.  J.  Bk.  107;  Ex  p.  Cooper 
(1885),  2  Morrell,  223. 

[z)  Re  Carter  and  Kenderdhie,  1897,  1  Ch.  77(3 ;  66  L.  J.  Ch.  408. 

(o)  Sangufnetti  v.  StucJcey's  Bk.,  1895,  1  Ch.  176;  64  L.  J.  Ch.  181; 
Be  Farnham,  1895,  2  Ch.  799;  64  L.  J.  Ch.  717;  and  see  Lister  v.  Hooson, 
1908,  1  K.  B.,  at  p.  181  ;  77  1;.  J.  K  B.  161. 

(b)  Beech  v.  Keep  (1854),  18  Beav.  285 ;  23  L.  J.  Ch.  539. 

(c)  MiJroy  v.  Lord  (1862),  4  D.  F.  &  J.  264  ;  31  L.  J.  Ch.  798. 

{d)  Riclmrds  v.  LMbridye  (1874),  L.  E.  18  Eq.  11 ;  43  L.  J.  Ch.  459. 
{e)  Hearthy  v.  XicJwlson  (1875),  L.  E.  19  Eq.  233  ;  44  L.  J.  Ch.  277. 
(/)  Moore  V.  31.  (1874),  L.  E.  18  Eq.  474  ;  43  L.  J.  Ch.  617. 
{y)  Fortescue  v.  Burnett  (1834),  3  M.  &  K.  36 ;   2  L.  J.  Ch.  98  ;   Hardiny  v. 
//.  (1886),  17  Q.  B.  D.  442 ;  55  L.  J.  Q.  B.  462. 

21—2 
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Vohantary 
agreement 
cannot  be 
enforced,  but 
voluntary 
declaration  of 
trust  good. 


Effect  of 
recital  of 
ante-nui)tial 
agreement. 


in  the  name  of  a  trustee  {h),  or  of  money  owing  on  a  bill  of 
sale  (/),  will  be  sustained,  on  the  ground  that  the  assignor  has 
done  all  that  he  can,  having  regard  to  the  nature  of  the  property, 
to  divest  himself  of  his  interest ;  nor  is  it  necessary  that  notice 
of  the  assignment  shall  have  been  given  to  the  debtor  or  the 
trustee,  the  giving  of  such  notice  being  an  act  within  the  province 
of  the  assignee  rather  than  the  assignor. 

A  voluntary  agreement,  whether  by  deed  or  writing,  to  make  a 
disposition  of  property  in  favour  of  another  cannot  be  enforced, 
and  the  voluntary  assignment  of  a  mere  sjjes  successionis  can 
only  operate  as  an  agreement  (A).  A  voluntary  declaration  of 
trust,  being  a  complete  transaction,  is,  however,  valid  (/).  A 
declaration  of  trust  of  lands,  tenements,  or  hereditaments  must 
be  in  writing  (?«),  but  of  any  other  property  may  be  either  in 
writing  or  by  parol  (n).  In  some  cases  it  has  been  sought  to 
sustain,  as  valid  declarations  of  tfust,  instruments  purporting  to 
be  assignments,  but  which  are  incomplete  as  such  ;  but  it  is 
now  well  settled  that  the  Court  will  not  treat  an  incomplete  gift 
as  if  it  were  a  declaration  of  trust  (o).  Thus,  an  imperfect 
assignment  of  furniture  by  a  husband  to  his  wife  by  letters  has 
been  held  void  (j)).  The  true  test  is  whether  anything  remains 
to  be  done  by  the  donor  to  render  the  gift  binding  upon  him((/). 

A  recital  in  a  post-nuptial  settlement  that  it  was  made  in  pur- 
suance of  an  ante-nuptial  agreement  does  not  bind  creditors 
seeking  to  impeach  it  as  fraudulent  under  13  Eliz.  c,  5,  but  is 
sufficient  to  satisfy  the  Statute  of  Frauds  as  against  the  settlor 
himself  and  to  prevent  him  or  any  person  claiming  under  him, 


(A)  KeJcewich  v.  Mannimi  (18.51),  1  D.  M.  &  G.  ITG  ;  21  L.  J.  Ch.  577. 

(/)  Re  Patrick,  1891,  1  Ch.  82  ;  60  L.  J.  Ch.  111. 

(/.■)  Meeh  v.  Kettleweli  (1843),  1  Th.  342  ;  13  L.  J.  Ch.  28;  Re  Ellcnhoroiigh, 
1903,  1  Ch.  697 ;  72  L.  J.  Ch.  218. 

(0  Fulvertoft  v.  P.  (1811),  18  Ves.  84,  99. 

(m)  Statute  of  Frauds,  1677  (29  Car.  2,  c.  3),  s.  7. 

(«)  Exp.  Pi/e  (1811),  18  Ves.  140,  loO. 

(o)  3Iilroi/  V.  Lor<l  (1862),  4  D.  F.  &  J.  264  ;  31  L.  J.  Ch.  798  ;  MaUoU  v. 
Watson,  1903,  2  Ch.  494,  uOO;  72  L.  J.  Ch.  664. 

{2>)  Re  Breton's  Estate  (1881),  17  Ch.  D.  416;  50  L.  J.  Ch.  369. 

(ry)  Re  Smith  (1901),  84  L.  T.  835. 
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including  his  trustee  in  bankruptcy,  from  resisting  specific 
performance  of  a  covenant  contained  in  the  deed  on  the  ground 
that  it  is  vohmtary  (?•). 

In  order  to  supjDort  a  voluntary  deed  against  the  settlor,  the  what  must  be 

shown  in  order 

parties  claiming  under  it  must  be  able  to  show  that  he  understood  to  support  a 

voluntary  deed 

what  he  was  doing,  and  this  is  particularly  the  case  if  the  settlor  as  against 

settlor. 

was  young  or  otherwise  inexperienced  in  business  at  the  time 
when  he  made  the  settlement,  or  if  the  deed  contains  unusual 
provisions  (s),  but  the  Court  does  not  consider  the  propriety  or 
impropriety  of  the  provisions  except  as  bearing  on  the  question 
whether  the  settlor  knew  what  he  was  doing  {t). 

Where  there  is  a  fiduciary  relation  between  the  parties — e.f/.,  where  there 
that  of  parent  and  child,  guardian  and  ward,  solicitor  and  client,  relation 

,  .      .       between 

trustee  and  beneficiary — a  gift  cannot  be  supported,  unless  it  is  parties, 
clearly  shown  that  it  was  not  influenced  by  that  relation  (u). 
For  this  purpose  the  donor  must  have  separate  and  independent 
advice,  and  the  solicitor  advising  him  must  satisfy  himself  not 
only  that  the  donor  fully  understands  what  he  is  doing,  but  also 
that  the  gift  is  a  proper  one  for  him  to  make  under  the  circum- 
stances ;  if  he  is  not  so  satisfied,  his  duty  is  to  advise  his 
client  not  to  go  on  with  the  transaction,  and  to  refuse  to  act 
further  for  him  if  he  persists.  It  is  also  necessary  that  the 
separate  adviser  should  be  aware  of  all  the  circumstances,  and 
be  in  a  position  to  give  all  the  necessary  information  (x).  The 
rule  does  not  necessarily  apply  as  between  husband  and  wife  (xx). 

In  the  case  of  a  gift  by  a  client  to  his  solicitor,  the  presump-  Gifts  from 
tion  of  influence  is  not  rebutted  by  the  mere  fact  of  the  donor  solicitor. 

(?•)  Fie  Holland,  1902,  2  Ch.  360  ;  71  L.  J.  Ch.  518. 

(s)  CooJce  V.  Lamotte  (1851),  15  Beav.  2134  ;  21  L.  J.  Ch.  .371 ;  Frideaitx  v. 
Lonsdale  (1863),  1  D.  J.  &  S.  433;  32  L.  J.  Ch.  317;  Phillips  v.  Midlings 
(1871),  L.  E.  7  Ch.  244  ;  41  L.  J.  Ch.  211. 

{t)  Dntton  V.  Thompson  (1883),  23  Ch.  D.  27S  ;  52  L.  J.  Ch.  661. 

(«)  Hatch  V.  H.  (1804),  9  A^es.  292  ;  Hia/enin  v.  Base/et/  (1807),  14  Yes.  273. 

{x)  Powell  Y.  P.,  1900,  1  Ch.  243;  69  L.  J.  Ch.  164;  Willis  v.  Barron, 
1902,  A.  C.  271  ;  71  L.  J.  Ch.  609;  and  see  i/o^rea  v.  P>ishop,  1909,  2  K.  B. 
390 ;  78  L.  J.  K.  B.  796. 

{xx)  Howes  V.  P>ish(p>,  s}tp. 
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Whether  a 
power  of  revo- 
cation slioulcl 
be  inserted. 


Partial  rectifi- 
cation of  deed. 


Voluntary 
assignment  to 
trustees  for 


employing  a  separate  solicitor  to  advise  him  in  that  particular 
matter,  so  long  as  the  relation  of  solicitor  and  client  subsists 
between  donee  and  donor  for  other  jDurposes  outside  the  gift,  or 
at  all  events  unless  it  can  be  clearly  inferred  that  the  influence 
arising  from  the  relation  no  longer  exists  (?/). 

A  purchaser  for  value,  unless  he  has  notice  to  the  contrary, 
may  assume  that  a  solicitor  who  acts  for  the  donor  has  done  his 
duty  (z). 

It  has  been  sometimes  supposed  to  be  the  duty  of  the  solicitor 
who  prepares  a  voluntary  deed  to  advise  the  insertion  of  a  power 
of  revocation  in  all  cases,  and  that  the  want  of  such  a  power,  unless 
by  the  express  direction  of  the  settlor,  invalidates  the  deed.  But 
there  is  no  such  general  rule  (a).  It  depends  on  the  circum- 
stances whether  such  a  power  should  be  recommended  or  not ; 
in  many  cases  it  would  be  proper,  while  in  others  it  would 
defeat  the  very  object  for  which  the  deed  is  executed.  It  is  only 
necessary  to  satisfy  the  Court  that  the  settlement,  whether  it 
contains  a  power  of  revocation  or  not,  is  the  free  determined  act. 
of  the  party  making  it,  and  if  a  person  of  full  age  and  sound 
mind  executes  a  voluntary  settlement,  he  cannot  have  the  deed 
set  aside  without  giving  some  substantial  reason  why  the 
transaction  should  not  stand. 

In  a  case  where  a  young  man  made  a  voluntary  settlement  in 
favour  of  himself,  his  wife,  and  children,  with  an  ultimate  trust 
in  default  of  issue  for  his  next  of  kin,  the  Court  upheld  the 
settlement  on  the  whole,  but  directed  that  it  should  be  rectified 
by  giving  to  the  settlor  a  general  power  of  appointment  in  default 
of  issue  (b). 

A  voluntary  assignment  of  property  to  trustees  in  trust  for 

{y)   Wright  v.  Carter,  1903,  1  Ch.  27  ;  72  L.  J.  Ch.  138. 

(z)  Bainbrigge  v.  Browne  (1881),  18  Ch.  D.  188  ;  50  L.  J.  Ch.  522 ;  and  see 
De  Witte  v.  Addison  (1899),  80  L.  T.  207. 

(a)  Hall  V.  H.  (1873),  L.  E.  8  Ch.  430 ;  42  L.  J.  Ch.  444  ;  Henry  v.  Armstrong 
(1881),  18  Ch.  D.  668. 

(6)  James  v.  Vouchman  (1885),  29  Ch.  D.  212;  54  L.  J.  Ch.  838;  and  see 
Rake  v.  Hoojnr  (1900),  83  L.  T.  669. 
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the  benefit  of  creditors  who  do  not  execute  and  are  not  privy  to  benefit  of 

creditors 

the  deed  operates  merely  as  a  power  or  mandate  to  the  trustees,  revocable, 

which  may  be  revoked  by  the  debtor  at  any  time  (c). 

But  if  the  disposition  is  communicated  to  creditors,  the  trust  unless  com- 
municated to 
becomes  irrevocable  as  against  them,   while   as   against  other  creditors. 

creditors,  to  whom  it  has  not  been  communicated,  it  remains 

revocable  (</)• 

The   doctrine    does   not   apply    to    a   provision    for  creditors  Doctrine  does 

coming  into  operation  after  the  settlor's  death.     Thus,  where  by  provision  for 

,  Till  i-'ii  •         1     ■    1  1  creditors 

a  voluntary  deed  lands  are  Innited  to  uses  ni  strict  settlement,  coming  into 

,      , .  ,         , .      .         .  effect  after 

mcludmg  the  limitation  to  trustees  of  a  term  to  commence  at  settlor's  death, 
the  settlor's  death,  in  trust  to  accumulate  the  rents  in  order  to 
raise  a  fund  for  payment  of  the  mortgages  charged  on  the  estate, 
the  mortgagees  become  beneficiaries  unless  the  instrument  other- 
wise provides ;  hence  the  trust  cannot  be  put  an  end  to  by  a 
person  claiming  under  the  settlor  (e). 

Under   s.    59  of  the  Fin.  (1909-10)  Act,  1910,  if  the  settlor  Provisions 

of  the  Fin. 

dies  withm  three  years  after  the  execution  of  a  voluntary  settle-  (1909-10)  Act, 

1910,  as  to 

ment,  death  duties  attach  to  the  property.  Under  s.  74  a  voluntary  voluntary 

dispositions. 

settlement  must  be  stamped  with  ad  valorem  conveyance  duty, 
and  in  the  case  of  land  the  consideration  is  the  value  of  the  land 
and  accordingly  necessitates  a  valuation.  Hence,  it  is  conceived 
that  the  practice  of  executing  voluntary  settlements,  at  any  rate 
of  land  (t'.//.,  resettlements  by  father  and  son  otherwise  than  on 
a  marriage),  will  not  be  so  general  as  was  formerly  the  case. 

Sect.  YII. — Stamps  on  Settlements. 
S.    74    (1)    of    the    Fin.    (1909-10)   Act,    1910,   provides    as  The  Fin. 

,    ,,  (1909-10)  Act, 

follows  : 1910. 

Any   conYe3'auce    or    transfer  operating   as    a    voluntary   disposition   Disposition 
inter  vivos  shall  be  chargeable  witli  the  like  stamp  duty  as  if  it  were  a    "'  "  ''''^''*" 

(t)  Garrard  v.  Lauderdale  (1831),  2  E.  &  M.  451  ;  Arton  v.  Woodc/ate  {IS33), 
2  M.  &  K.  492 ;  3  L.  J.  Ch.  83. 

{d)  Johns  V.  James  (1878),  8  Ch.  D.  744 ;  47  L.  J.  Ch.  853. 

(e)  Be  FitzyerahTs  Settlement  (1888),  37  Ch.  D.  18;  57  L.  J.  Cb.  594; 
Priestley  v.  Ellis,  1897,  1  Ch.  489  ;  GG  L.  J.  Ch.  240. 
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Settlements. 


Exceptions, 


Mention  of 
grounds  of 
exemption  in 
the  instru- 
ment. 


conveyance  or  transfer  on  sale,  with  the  substitution  in  each  case  of  the 
vahie  of  the  property  conveyed  or  transferred  for  the  amount  or  value 
of  the  consideration  for  the  sale. 

No  particular  method  of  valuing  is  prescribed,  but  when  the 
value  is  ascertained  ad  valorem  stamp  duty  at  the  rate  of  £1  jDer 
cent,  is  chargeable  (/). 

Sub-s.  4  of  the  same  section  provides : — 

Where  any  instrument  is  chargeable  with  duty  both  as  a  conveyance  or 
transfer  under  this  section  and  as  a  settlement  under  the  heading 
"  Settlement "  in  the  First  Schedule  to  the  principal  Act  {rj),  the 
instrument  shall  be  charged  with  duty  as  a  conve^'ance  or  ti'ansfcr 
under  this  section,  but  not  as  a  settlement  under  the  principal  Act. 

This  new  duty  is  not  payable  on  conveyances  or  transfers  in 
the  following  cases  : — 

(i,)  Where  the  consideration  is  marriage  {h). 

(ii.)  Where  made  in  favour  of  any  body  which  is  precluded  from 
dividing  any  profit  among  its  members  and  the  property  conveyed  is  to 
be  held  as  an  open  space,  or  for  the  purposes  of  its  preservation  for  the 
benefit  of  the  nation  (/). 

(iii.)  Where  made  for  a  nominal  consideration  for  securing  the  repay- 
ment of  a  loan  (/.-), 

(iv.)  Where  made  on  the  appointment  or  discharge  of  trustees, 
whether  the  trust  is  express  or  implied  {k). 

(v.)  Where  no  beneficial  interest  passes,  e.g.,  where  an  outstanding 
legal  estate  is  conveyed  by  a  trustee  or  a  settlement  is  executed  pursuant 
to  directions  in  a  Will  {k). 

(vi.)  Where  a  trustee  conveys  property  to  a  beneficiary,  e.g.,  on  the 
winding  up  of  a  trust  (k). 

(vii.)  Disentailing  assurances  which  do  not  limit  any  new  estate 
other  than  an  estate  in  fee  simple  in  the  person  who  disentails,  e.g., 
where  the  tenant  for  life  and  tenant  in  tail  disentail  and  limit  the 
property  to  such  uses  as  they  jointly  appoint,  and  subject  thereto  to 
the  existing  uses  {k). 

The  exemptions  numbered  (iii.) — (vii.)  are  allowed  whether  the 
instrument  states  the  grounds  of  exemption  or  not. 

(/)  Fin.  (1909-10)  Act,  1910,  s.  73, 
Ifl)  The  Stamp  Act,  1891. 
(/()  Sub-s.  5. 
.    (/)  Sub-s.  1. 
(/,■)  Sub-s.  G. 
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Where  a  disposition  is  made  on  marriage,  it  should  always  be 
stated  that  the  intended  marriage  is  the  consideration  so  as  to 
obtain  the  benefit  of  exemption  (i.).  Also,  in  cases  coming  within 
exemption  (ii.),  it  ^Yill  be  desirable  to  state  the  nature  and  the 
purposes  of  the  grant. 

Sub-s.  2  provides  for  the    adjudication  of   the    stamp.     The  Atijudication. 
stamjD  should  always  be  adjudicated. 

Sub-s.  3  enables  voluntary  dispositions  to  be  stamped  after  stamping  after 

,.  -ji-ji  -1  •  T.        1        ^  execution. 

execution  withni  the  periods  mentioned  m  the  Stamp  Act,  1891, 
s.  15  (2). 

Where  a  settlement  is  exempt  from  the  ad  valorem  conveyance   stamps  where 

•]     ,  .  ,  ,       ,  1  •    .  r.      ■,         r.  tli^  instrument 

duty,  c.f/.,  a  marriage  settlement,  the  provisions  of  the  Stamp  is  exempted 

*     L     1  r^n-i        J  Ml  1  from  the  new- 

Act,  1891,  still  apply.  duty. 

By  the  Stamp  Act,  1891,  the  following  stamp  duties  are  made  stamps  on 

settlements. 

jDayable  under  the  head  of  "  Settlement  "  in  the  schedule — 

Any  instrument,  {lultether  voluntary,  or']  upon  any  good  or  valuable 
consideration,  other  than  a  bond  fide  pecuniaiy  consideration,  whereby 
any  definite  and  certain  principal  sum  of  money  (whether  charged  or 
chargeable  on  lands  or  other  hereditaments  or  heritable  subjects,  or  not, 
or  to  be  laid  out  in  the  pin-chase  of  lands  or  other  hereditaments  or 
heritable  subjects  or  not),  or  any  definite  and  certain  amount  of  stock, 
or  any  security,  is  settled,  or  agreed  to  be  settled,  in  any  manner  what- 
soever. 

For  every  £100,  and  also  for  any  fractional  part  of  £100,         £    s.    d. 
of  the  amount  or  value  of  the  property  settled,    or 
agreed  to  be  settled 0     5     0 

Exeviption. 

Instrument  of  appointment  relating  to  any  property  in 
favour  of  persons  specially  named  or  described  as  the  objects 
of  a  power  of  appointment  where  duty  has  been  duly  paid 
in  respect  of  the  same  property  upon  the  settlement  creating 
the  power,  or  the  grant  of  representation  of  any  Will  or 
testamentary  instrument  creating  the  power  (/). 

Settlements  frequently  contain  covenants  for  payment  of  an  Bond  or 
annuity.     Under   the   same   Act   a   Bond,   Covenant,    or   other  annuity.*  ^''' 


(0  See  Russell  v.  I.  JL  C,  1902,  1  K.  B.  142  ;  VI  L.  J.  K.  B.  201. 
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Settlement 
of  policy  or 
security. 


Proviso  as  to 
policies. 


Instrument   (/»)    for   payment    of    an    annuity   is    charged   as 
follows  : — 

(1)  Being  the  only  or  principal  or  primary  security  (?() 
for  any  annuity  (except  ujion  the  original  creation  thereof 
by  way  of  sale  or  security  and  except  a  superannuation 
aniuiity),  or  of  any  sum  or  sums  of  money  at  stated  periods, 
not  being  interest  for  any  principal  sum  secured  by  a  duly 
stamped  instrument,  nor  rent  reserved  by  a  lease  or  tack  : 

For  a  definite  and  certain  period,  so  that  the  total]  The  same  ad  valorem 
amount  to  be  ultimately  payable  can  be  ascer-  Y    covenant^for°"such 
tained    -         -         -         -         -         -         -         -j 

For  the  term  of  life,  or  any  other  indefinite  period  : 
For  every  £5,  and  also  for  any  fractional  part  of  £5 
of  the  annuity  or  sum  periodically  payable 

(2)  Being  a  collateral,  or  auxiliary,  or  additional  or  sub- 
stituted security  (o)  for  any  of  the  above-mentioned  purposes 
where  the  principal  or  primary  instrument  is  duly  stamped  : 

1  1     /  The  same  ad  valorem 

Where  the  total  amoimt  to  be  ultuuately  jjayable      duty  as  a  bond  or 

,                       .        ,  -I      covenant     of      the 

can   be  ascertamecl same  kind  for  such 

cL 


total  amount. 

£    s. 

d. 

15 

0     2 

6 

total  amount. 

£    s. 


In  any  other  case  : 

For  every  £5,  and  also  for  any  fractional  part  of  £5  of 

the  annuity  or  sum  periodically  payable  -         -  0     0     6 

The  Act  also  contains  the  following  provisions  relating  to 
stamps  on  settlements  : — 

S.  104.  AVhere  any  money  which  may  become  due  or  payable  upnu 
any  policy  of  insurance,  or  upon  any  security  not  being  a  mai'ketable 
security,  is  settled  or  agreed  to  be  settled,  the  instrument  whereby  the 
settlement  is  made  or  agreed  to  be  mado,  is  to  be  chara-ed  witli  ad 
valorem  duty  in  respect  of  that  money. 

Provided  as  follows  : — 

(1)  Where  in  the  case  of  a  policy  of  insurance  no  provision  is  made 
for  keeping  up -the  policy',  the  ad  valorem  duty  is  to  be  charged  only  on 
the  value  of  the  policy  at  tlie  date  of  the  instrument. 

(2)  If  in  any  such  case  the  instrument  contains  a  statement  of  the 
said  value,  and  is  stamped  in  accordance  with  the  statement,  it  is,  so 
far  as  regards  the  policy,  to  be  deemed  duly  stamped,  unless  or  until  it 

(m)  "  Instrument "  includes  an  agreement  not  under  seal:  Nat.  Tel.  Co. 
V.  /.  R  a,  1900,  A.  C.  1 ;  69  L.  J.  Q.  B.  43;  Durham  Electrical,  &c.,  Co.  v. 
/.  R.  C,  1909,  2  K.  B.  604;  78  L.  J.  Iv.  B.  1158. 

[n)  See  Kennedy  v.  /.  B.  C.  (1901),  65  J.  P.  9. 

o)  See  /.  B.  C.  v.  0/irer,  1909,  A.  C.  427 ;  78  L.  J.  P.  C.  146. 


SETTLEMENTS    (STAMPS).  331 

is  shown  that  the  statement  is  untrue,  and  that  the  instrument  is  in 
fact  insufficiently  stamped. 

S.  105. — (1)  An  instrument  chargeable  with  ad  valorem  duty  as  a   Settlements 
settlement    in  respect  of  any  money,  stock,  or  security,   is  not  to  be   ]^^^"  "°*  *° 

,  ^  be  cliarged  as 

charged  with  any  further  duty  by  reason  of  containing  provision  for  the   securities, 
payment  or  transfer  of  the  money,  stock,   or  security,  or  by  reason  of 
containing  where  the  money,  stuck,  or  security  is  in  reversion,  or  is  not   Where  rever- 
paid  or  transferred  upon  the  execution  of  the  instrument,  provision  for   t^°."yf^  'fn  ^ 
the  payment  by  the  person   entitled   in  possession   to   the    interest   or   exemption  as 
dividends  of  the  money,   stock,   or  security,   dui'ing  the  continuance  of   sum  r)ay'able  in 
such  possession,  of  any  annuity  or  yearly  sum  not  exceeding  interest  at   meantime, 
the  rate  of  £4  per  cent,  per  annum  upon  the  amount  or  value  of  the 
money,  stock,  or  securit}-. 

S.  106. — (1)  Where  several  instruments  are  executed  for  effecting  the   Where  several 
settlement  of  the  same  property,  and  tlie  ad  valorem  duty  chargeable   "isti'"ments, 

i-      i        •!  ^  JO  one  only  to  be 

in  respect  of  the  settlement  of  the  property  exceeds  ten  shillings,  one   charged  with 
only  of  the  instruments  is  to  be  charged  with  the  ad  valorem  duty.  ^j^^ 

(2)  Where  a  settlement  is  made  in  pursuance  of  any  previous  agree- 
ment upon  which  ad  valorem  settlement  duty  exceeding  ten  shillings  has 
been  paid  in  respect  of  any  property,  the  settlement  is  not  to  be  charged 
with  ad  valorem  settlement  duty  in  respect  of  the  same  property. 

(3)  In  each  of  the  aforesaid  cases,  the  instruments  not  chargeable  with 
ad  vcdo7-em  duty  are  to  be  charged  with  the  duty  of  ten  shillings. 

If  a  settlement  is  not  stamped  within  thirty  days  after  it  is  first  Penalty  for 
executed,  or  if  executed  abroad,  within  thirty  days  after  it  is  a  settlement 
first  received  in  the  United  Kingdom,  the  settlor  is  liable  to  prescribed 

period. 

forfeit  i'lO  (o). 

The  expression  "definite  and  certain"  applies  not  to  the 
interest  of  the  settlor,  but  to  the  amount  of  the  money,  and  the 
ad  valorem  settlement  duty  is  payable  although  the  settlor's 
interest  is  only  contingent  ( p). 

(o)  S.  15  (2)  (c). 

(j>)  Onsloic  V.  I.  n.  C,  1891,  1  Q.  B.  239;  60  L.  J.  Q.  B.  138. 
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Section  I. 
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Parti 


THIS  INDENTURE,  made  the day  of ,  Between No.  1. 

{intended  Husband),  of,  &c.  (hereinafter  called  the  Husband),  of 

the  1st  part, {intended   Wife)  (hereinafter  called  the  Wife), 

[a  daughter  of ,  of,  &c.,]  of  the  2nd  part,  the  said  {h) 

{intended   Wife's  father),  of  the  3rd  part,  and {three  or  four 

Trustees  and  their  addresses  and  deseri2Jtio)is)  (hereinafter  called   Definition 
the  Trustees  (r)  ),  of  the  4th  part :  Trustees.' 

{b)  The  husband's  or  wife's  father  will  not  be  joined  unless  he  is  settling 
property  or  covenanting  to  pay  an  annual  or  principal  sum. 

(c)  See  Dissertation,  p.  262,  suj).,  as  to  the  devolution  of  trusts  and  j^owers 
and  the  reasons  for  defining  trustees  so  as  to  include  the  survivors  and 
survivoi'  of  them  and  the  executors  or  administrators  of  such  siuwivor.  The 
definition  will  be  found  at  the  first  place  in  the  Forms  and  Precedents  where 
the  word  "  Trustees"  is  intended  to  include  the  trustees  for  the  time  being, 
as  opposed  to  the  trustees  nomiimfim. 
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No.  2. 


Agreement  for 


No.  3. 

Transfer  of 
investments. 


No.  4. 

Title  of  Wife 
to  share  under 
a  Settlement 
and  Appoint- 
ment. 


Whereas  a  marriage  has  been  agreed  upon  and  is  intended  to 
be  solemnised  between  the  Husband  and  Wife. 

And  whereas,  with  a  view  to  the  Settlement  intended  to  be 
hereby  made,  the  Husband  {or  oilier  person)  has  caused  to  be 
transferred  into  the  joint  names  of  the  Trustees  the  investments 
mentioned  in  the  [first]  Schedule  hereto,  representing  the  sum  of 
£ sterling  ((/). 

And   "WHEREAS   under    an   Indenture    (hereinafter    called  the 

Settlement   of    18 — )   dated  the  day  of  ,   and  made 

between,  &c.  (being  a  settlement  made  in  consideration  of  the 

marriage  shortly  afterwards  solemnised  between  the  said 

and ),  and  a  Deed  Poll  bearing  even  date  herewith,  under  the 

hands  and  seals  of  the  said  and (being  a  Deed  of 

Appointment  executed  under  a  power  contained  in  the  Settle- 
ment of  18 — ),  the  Wife,  as  one  of  the children  of  the  said 

and ,  is  now  entitled  in  reversion  expectant  on  the  death 

of  the  survivor  of  her  father  and  mother,  and  in  the  meantime 
subject  to  their  respective  life  interests  under  the  Settlement  of 
18 — ,  and  provided  the  now  intended  marriage  shall  be  solemnised 
within  six  calendar  months  from  the  date  of  the  said  Deed  Poll, 

to(^0  one- share  of  the  investments  mentioned  in  the 

Schedule  hereto  (being  the  investments  now  held  on  the  trusts  of 
the  Settlement  of  18 — ,  and  standing  in  the  joint  names  of,  &c., 
the  present  Trustees  of  that  Settlement),  or  of  the  investments 
for  the  time  being  held  on  the  trlists  of  that  Settlement  [and  is 
also  entitled  (subject  as  aforesaid)  to  a  like  share  in  any  other 
property  which  may  become  subject  to  the  trusts  of  the  Settle- 
ment of  18 —  by  virtue  of  the  covenant  to  settle  after-acquired 
property  therein  contained  or  otherwise  (/)  ]. 


If  marriage 
not  solem- 
nised. 

Stamps. 


Title  to  an 
appointed  sum. 


((?)  If  the  marriage  is  not  solemnised  the  investments  will  be  ordered  to 
be  retransferred  :  Essery  v.  Cowlard  (1884),  26  Ch.  IJ.  191 ;  53  L.  J.  Ch.  661  ; 
see  also  Bond  v.  Walford  (1886),  32  Ch.  U.  238 ;  bo  L.  J.  Ch.  667. 

The  value  of  the  investments  is  mentioned  for  purposes  of  stamp  duty.  As 
to  the  duty  on  voluntary  settlements,  see  Fin.  (1909-10)  Act,  1910,  s.  74. 

(f)  If  a  jiarticular  sum  is  appointed  say  : — 
"  To  a  [net]  sum  of  4^ raisable  out  of  th'e  investments,  &c." 

(  /■)  The  words  in  square  brackets  will  be  used  where  the  appointment  of 
even  date  extends  to  umj  property  which  may  become  subject  to  the  trusts 
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And  whereas  under  the  Will  dated,  &c.,  and  proved  in  the 

Probate  Registry  on,  &c.,  of  ,  who  died  on,  &c.,  the  Wife 

as  one  of  the children  of  the  said  - 


No.  5. 


Title  of  Wife 

,  is  entitled  in  rever-  to  share  of 

residuary 


sion  expectant  on  the  death  of  her  father  [and  mother],  the  said  estate  under 

[and  ],  and  in  the  meantime  subject  to  his  [their  '^^^^^^• 

respective]  life  interest  [s],  to  one share  of  the  proceeds  of 

the  sale,  and  of  the  income  until  sale  of  the  hereditaments  by  the 
said  Will  devised  on  trust  for  sale  and  now  remaining  unsold, 
and  of  the  investments  representing  the  other  real  estate  and 
the  residuary  personal  estate  of  the  said  testator  now  held  on 
the  trusts  of  the  said  Will,  the  particulars  of  which  heredita- 
ments and  investments  are  mentioned  in    the  Schedule 

hereto,  and  are  now  vested  in  or  standing  in  the  joint  names  of, 
&.C.,  the  present  trustees  of  the  said  Will. 


And  whereas  under  the  Will  dated,  &c.,  and  proved  in  the 

Probate  Piegistry  on,  &c,,  of  ,  who  died  on,  &c..  and 

of   which  Will  are  now  the  sole  surviving   trustees  and 

executors,  the  Wife,  as  one  of  the  two  surviving  children  of  the 
said  testator  (other  than  his  eldest  son),  is  now  [or  will  upon  her 
marriage  or  upon  her  attaining  the  age  of  twenty-one  years 
(which  first  happens)  become]  absolutely  entitled  to  one  moiety 

of  a  sum  of    £. raisable    [after   the   death   of    ]   with 

interest  thereon  at  the   rate  of    £ per   cent,    per   annum 

under  the  trusts  of  a  term  of  five  hundred  years  in  the  said 
testator's  freehold  and   copyhold   estates   situated   at,    &c.,   by 

his  said  Will  limited  to  ,  Upon  trust  for  raising  that  sum 

for  jDortions  for  the  testator's  children  (other  than  a  son  [or 
daughter]  entitled  as  tenant  for  life  to  the  said  estates):  [And  also 
to  one  moiety  of  the  residue,  after  payment  of  debts,  legacies 

and  certain  other  charges  (including  the  said  sum  of  £ ),  of 

the  net  money  to  arise  from  the  sale  and  conversion  of  the  said 
testator's  residuary  real  and  personal  estate,  and  which  was  by 

the  said  Will  devised  and  bequeathed  to  ,  Upon  trust  for 

sale  and  conversion]  (//"). 

of  the  principal  settlement.  If  tliewife  is  also  entitled  in  default  of  appoint- 
ment to  a  further  share  and  the  appointed  share  only  is  intended  to  be 
settled,  the  fact  maj'  he  mentioned  in  the  recitals. 

(/■)  If  the  portion  is  immediately  raisable,  but  it  is  not  intended  to  pay 
it  off  at  once,  the  trustees  should  be  aiithorised  to  allow  it  to  remain  on  the 
security  of  the  term  until  requested  in  writing  to  call  it  in.  A  similar  power 
should  be  given  if  the  residuary  estate  cannot  be  immediately  distributed. 

P. — VOL.  II.  22 


No.  6. 


Title  of  Wife 
to  a  portion 
under  a  Will 
raisable  under 
a  term  [and 
to  a  share  in 
the  testator's 
residuary 
estate] . 


Title  in  default 
of  ajipoint- 
nient 
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No.  7. 

Title  of  Hus- 
band to  a 
portion  under 
a  realty  settle- 
ment and 
appointment. 


No.  8. 

Conveyance  of 
freeholds  and 
covenant  to 
surrender 
cojiyliolds  of 
even  date  on 
trust  for 
sale  (g). 


And  whereas  under  an  Indenture  of  Settlement  (hereinafter 

called  the  Settlement  of  18 — )  dated  the day  of  ,  and 

made  between,  Sec.  (being  a  Settlement  made  in  consideration  of 
the   marriage  shortly  afterwards  solemnised  between  the  said 

and ,  whereof and are  the  present  trustees), 

and  a  Deed  Poll  bearing  even  date  herewith  under  the  hand  and 

seal  of  the  said  (being  a  deed  of  Appointment  executed 

under  a  i30wer  contained  in  the  Settlement  of  18 — ),  the  Husband, 

as  one  of  the  younger  children  of  the  said  ,  is  now  entitled 

to  the  sum   of   £ ,  with   interest   thereon  from   the   death 

of  his  father,  the  said  ,  at  the  rate  of  M —  per  cent,  per 

annum,  raisable  under  the  trusts   of   a   term  of  years  in 

the  freehold  and  copyhold  estates  situated  at,  &c.,  and  by  the 

Settlement   of   18 —  limited  to  the  said  Upon  trust  for 

raising  the  principal  sum  of  £ for  portions  for  the  younger 

children  and  issue  of  the  said . 

And  whereas  by  an  Indenture  bearing  even  date  with  but 
executed  before  these  presents,  and  made  between  the  same 
parties  and  in  the  same  order  as  these  presents,  the  (Husband  or 
otJter  2)(^'t's<)n)  conveyed  the  freehold  hereditaments  therein  men- 
tioned  situated   in   the   county  of  ,  To  the  use,  after  the 

solemnisation  of  the  said  intended  marriage,  of  the  Trustees  in 
fee  simple.  Upon  the  trusts  thereinafter  declared  :  [And  by  the 
said  Indenture  the  (Husband  or  other  person)  covenanted  with  the 
Trustees  to  surrender,  after  the  solemnisation  of  the  said 
marriage,  the  copyhold  hereditaments  therein  mentioned,  parcel 

of  the  Manor  of  ,  in  the  same  county.  To  the  use  of  the 

Trustees  and  their  heirs  at  the  accustomed  rents,  suits  and  services, 
Upon  the  trusts  thereinafter  declared]  (namely),  That  the 
Trustees  should  after  the  solemnisation  of  the  said  marriage  sell 
the  said  freehold  and  copyhold  hereditaments  and  stand  possessed 
of  the  net  money  to  arise  from  any  such  sale  after  payment  of 
costs,  and  also  of  the  rents  and  profits  of  the  premises  until  sale, 
Upon  the  trusts  declared  concerning  the  same  by  an  Indenture 
of  even  date  therein  referred  to  (meaning  these  presents). 


(f/)  If  the  conveyance  or  covenant  to  surrender  is  made  subject  to  a  prior 
life  estate  or  a  legal  life  estate  is  thereby  limited  to  the  settlor,  this  recital 
must  be  varied.  If  the  cojiyholds  are  held  in  possession  the  surrender  to 
and  admission  of  the  trustees  should  be  effected  as  soon  as  possible  after  the 
marriage. 
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And  whereas    by  an  Indenture  of  Assignment  bearing  even       Xo.  9. 
date  with  but  executed  before  these  presents,  and  made  between 


Assignment  of 

the  same  parties  and  m  the  same  order  as  these  presents,  certam  leaseholds  of 
leasehold   hereditaments   situated   at,  &c.,   held  under  a  Lease  trust  for  sale. 

dated  the day  of ,  were  assigned  unto  the  Trustees  for 

the  residue  of  the  term  granted  by  the  said  Lease  and  at  the  rent 
and  subject  to  the  covenants  by  the  lessee  and  the  conditions  by 
and  in  the  said  Lease  reserved  and  contained,  Upon  trust  (after 
the  solemnisation  of  the  said  marriage)  to  sell  the  same  here- 
ditaments and  to  stand  possessed  of  the  net  money  to  arise  from 
any  such  sale  (after  payment  of  costs),  and  also  of  the  net  rents 
and  profits  of  the  premises  until  sale  (after  payment  of  the  rent 
reserved  by  and  all  outgoings  payable  under  the  said  Lease), 
Upon  the  trusts  declared  concerning  the  same  by  an  Indenture 
of  even  date  therein  referred  to  (meaning  these  presents). 

And  whereas  by  an  Order  of  the  Chancery  Division  of  the      No.  10. 
High  Court  of  Justice  made  by  the  Honourable  Mr.  Justice  — ■ —  'r~,       ~      ' 

"  ^  _  Order  under 

in  Chambers  (//)  on  the  day  of ,  in  the  action v.  infant 

,  and  in  the  matter  of  The  Infant  Settlements  Act,  1855  (/),  Act. 

Upon  the  ai^plication  of  the  Wife,  by,  &c.,  her  next  friend,  and 
of  the  said [tlie  guardians] ,  the  Judge  being  of  opinion  that 

(A)  See  E.  S.  C.  1883,  O.  55,  r.  2  (10). 

(i)  Under  the   Act,   any   appointment   or   disentailing  assurance    by  an    Infant 

infant   tenant   in   tail  becomes   void  if  lie   dies   under  age :  s.  2 ;  but  an    ^^'l  ^  J."" 

Act,  18oo. 

appointment  by  an  infant,  who  is  not  a  tenant  in  tail,  remains  effectual 
notwithstanding  death:  jRe  Scoit,  1891,  1  Ch.  298  ;  GO  L.  J.  Ch.  4(31. 

The   Act  applies  only  to  male  infants  who  have  attained  twentj',  and   Application  of 
females  who  have  attained  seventeen  :  s.  4  ;  but  it  has  been  held  that  a   *"  ®        • 
binding  settlement  can  be  made  after  marriage  :  Be  Samjison  and  Wall  (1884),    Post-nuptial 
25  Ch.  D.  482  ;  53  L.  J.  Ch.  457 ;  He  Phillips  (1889),  34  Ch.  D.  467  ;  56    settlement. 
L.  J.  Ch.  337 ;  Be  Leigh  (1889),  40  Ch.  D.  290  ;  58  L.  J.  Ch.  306  (in  the  last 
two  cases  the  infant  was  under  the  specified  age  at  the  time  of  marriage) ; 
and  though  the  point  was  left  open  in  Beaton  v.  S.  (1887),  13  A.  C.  61  ;   57 
L.  J.  Ch.  661,  such  settlements  are  still  sanctioned  by  the  Court. 

The  Court  has  no  jurisdiction  to  compel  an  infant  to  make  a  settlement,    Xo  jurisdic- 
whether  a  wfvrd  of  Covu't  (i?e  Lei<jh,  snp.)  or  not:  Be  Potter  (1869),  L.  E.    tion  to  compel 
i  Eq.  484. 

Property  coming  to  the  infant  under  the  Will  of  a  person  who  dies  after   Agreement  to 
the  settlement  is  "in  expectancy"  within  the  meaning  of   the  Act  and   settle  after- 
bound  by  a  covenant  to  settle  after-acquired  property  :  Be  Johnson,  1891,  3    propertj-. 
Ch.  48;  60  L.  J.  Ch.  499;  but  rf.  Allcard  v.  Walker,  1896,  2  Ch.  369;  65 
L.  J.  Ch.  660. 

The  settlement  should  provide  for  the  children  of  a  female  ward  by  a   Provision  for 

OO o  '  future 

^^'       •*  marriage. 
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(forms)  settlements  (personal). 


[the  proposed  marriage  of  the  said  infant with  the  Husband 

was  a  fit  and  proper  marriage  for  the  said  infant,  and  that] 
the  Settlement  proposed  to  be  effected  [by  an  Indenture  of  even 
date  herewith  and]  by  this  Indenture  was  a  proper  Settlement  to 
be  made  in  contemplation  of  [such]  the  intended  marriage  of 
the  said  infant  with  the  Husband,  and  that  the  Indenture  [s] 
therein  referred  to,  being  [the  said  Indenture  of  even  date  here- 
with and]  this  Indenture,  was  a  [were]  proper  Indenture  [s]  for 
giving  effect  to  such  Settlement,  the  said  Judge  did,  pursuant  to  the 
aforesaid  Act,  sanction  and  approve  of  such  Settlement,  and  did 
order  that  the  said  infant  should  be  at  liberty,  in  contemplation 
of  her  marriage  with  the  Husband,  to  execute  the  said  Inden- 
ture [s]  accordingly,  [and  that  upon  the  due  execution  of  the  said 
Indenture  of  even  date  herewith,  and  of  this  Indenture  by  the 
said and ,  they  should  be  at  liberty  to  intermarry  (k)] . 


Husband  will 
not  be  ex- 
cluded from 
taking  under 
wife's  testa- 
mentary 
appointment. 

Costs  of 
settlement. 


Settlements  by 
infants  apart 
from  the  Act. 


Liberty  to 
marry  neces- 


future  husband  :  Budge  v.  WhmaU  (1848),  11  Beav.  98  ;  17  L.  J.  Ch.  215  ;  Me 
Jloare  (1862),  4  Giff.  254. 

The  Court  has  refused  to  sanction  a  provision  ]>rohibiting  the  wife  from 
exercising  a  testamentary  power  vested  in  her,  in  default  of  issue  of  the 
marriage,  in  favoxir  of  her  husband,  though  he  married  a  ward  in  defiance  of 
an  order  of  the  Court :  Be  Sampson  and  Wall  (1884),  25  Ch.  D.  482 ;  53 
L.  J.  Ch.  457. 

The  costs  of  all'parties  of  the  settlement  (including  the  husband)  may  be 
paid  out  of  corpus  on  the  marriage  of  a  female  ward :  De  Stacpoole  v.  De  S. 
(1889),  37  Ch.  D.  139;  57  L.  J.  Ch.  463. 

Apart  from  the  Act,  an  agreement  by  the  husband,  which  before  the 
M.  W.  P.  Act,  1882,  bound  the  property  of  his  infant  wife  as  affecting  the 
marital  right,  continued  to  have  that  effect  by  virtue  of  s.  19  of  the  latter 
Act:  Stevens  v.  Trevor-Garrkl;  1893,  2  Ch.  307  ;  62  L.  J.  Ch.  660;  Bucldand 
V.  B.,  1900,  2  Ch.  534;  69  L.  J.  Ch.  648;  until  the  M.  W.  P.  Act,  1907,  s.  2, 
otherwise  provided  ;  see  also  first  note  to  Form  No.  48. 

An  agreement  for  a  settlement  by  an  infant  is  voidable,  not  void : 
Duncan  v.  Dixon  (1890),  44  Ch.  D.  211;  59  L.  J.  Ch.  437;  and, 
unless  reinidiated  within  a  reasonable  time  after  coming  of  age,  becomes 
binding  :  Burnahy  v.  Equitable,  dx.,  Socy.  (1885),  28  Ch.  D.  416  ;  54 
L.  J.  Ch.  466 ;  Edwards  v.  Carter,  1893,  A.  C.  360  ;  63  L.  J.  Ch.  100 ;  and  may 
be  effectually  ratified  while  still  under  coverture:  Be  Hodson,  1894,  2  Ch. 
421 ;  63  L.  J.  Ch.  609.  The  infant  may  be  put  to  election  to  confirm  the 
settlement  or  take  nothing  under  it  unless  she  is  restrained  from  anticipa- 
tion:  Willouyhhy  v.  Middleton  (1862),  2  J.  &  11.  344;  31  L.  J.  Ch.  683; 
Smith  V.  Lucas  (1881),  18  Ch.  D.  531;  Be  Vardon  (1886),  31  Ch.  D.  275; 
55  L.  J.  Ch.  259;  Hamilton  v.  ."" ,  1892,  1  Ch.  396;  51  L.  J.  Ch.  220; 
cf.  Haynes  v.  Foster,  1901,  1  Ch.  361  ;  70  L.  J.  Ch.  302. 

(A-)  The  inquiry  as  to  the  fitness  of  the  marriage  and  liberty  to  marry  are 


ASSIGNMENT    OF    PROPERTY,    ETC. 


341 


And  whereas  these  presents  have  been  approved  by  the  said  Settlement 

Judge,  as  appears  by  the  signature  of  the  Master  in  the  margin  the  Judge, 
hereof : 

And  whereas  upon  the  treaty  for  the  said  intended  marriage      No.  11. 

it  was  agreed  that  such  settlement  should  be  executed  as  herein-  ";  ~ 

°      ^  Agreement  for 

after  contained.  Settlement. 


Section  II. 

ASSIGNMENT   OF   PEOPERTY    AND    DECLARATION   OF 
TRUSTS   UNTIL   MARRIAGE. 


NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
agreed  as  follows : — 

In  pursuance  of  the  said  agreement  and  in  consideration  of  the 
said  intended  marriage,  the  Husband  (/),  with  the  privity  of  the 
Wife,  hereby  directs  and  the  Trustees  hereby  agree  with  the 
other   parties   hereto   that  the    Trustees   shall  and   will   stand 

possessed  of    the  investments  mentioned  in  the  Schedule 

hereto,  and  so  transferred  into  their  joint  names  as  aforesaid, 
Upon  trust  for  the  Husband  (/),  until  the  said  intended 
marriage,  and  after  the  solemnisation  thereof  Upon  the  trusts 
and  subject  to  the  powers  and  provisions  hereinafter  declared 
concerning  the  same. 


No.  12. 

Commence- 
ment of 
operative  part. 

No.  13. 

Declaration  of 
trusts  of 
investments 
until  marriage 
for  husband. 


14. 


In    [further]    pursuance  of   the   said  agreement  and  in  con-      No 
sideration   of    the    said    intended   marriage,    the   Wife  (m),   As  ;^~         ;: 

o    '  \     /'  Assignment 

Settlor  {mm),  with  the  approbation  of  the  Husband  [or  "Wife,"  of  property. 
as  the  case  may  he~\  hereby  assigns  unto  the  Trustees 

only  necessary   wliere  the  infant  is  a  ward  of  Court :  Jle  Dalton  (1856),  6   sary  only  in 
D.  M.  &  G.  201  ;  25  L.  J.  Ch.  751.     Where  the  application  is  only  under  the   '"'^^'^  ^^  ^^'^'^^■ 
Act  for  the  purpose   of  making  a  settlement  binding  on  the  infant,  the 
infant  does  not  become  a  ward  of  Court :  Seton,  6th  ed.,  1052,  Form  No.  6  ; 
1062  ;  and  the  words  "the  proposed  marriage  of  the  said  infant,"  &c.,  and 
■"and  that  upon  due  execution,"  &c.,  should  be  omitted. 

{I)  Or  other  the  person  who  has  transferred  the  investments. 

{m)  Or  whoever  is  entitled  to  the  interests  settled. 

{mm)  In  2  K.  &  E.,  9th  ed.,  521,  597,  it  is  suggested  that  a  proviso  to  the   Qualification 
effect  that  the  implied  covenants  by  the  settlor  should  not  render  him  or  ^npHeTby  *^ 

"  As  Settlor." 
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No.  15. 

"Description  of 
reversionary 
share  under 
recited 

Settlement. 


[First,]   All  that  the  one share  to  which  the  Wife  {n)  is 

now  or  will  on  the  solemnisation  of  the  said  intended  marriage 
become  under  the    Settlement    of  18 —  entitled  in  expectancy 

as  aforesaid  in  the  investments  mentioned  in  the Schedule 

hereto  or  in  other  the  investments  for  the  time  being  held  upon 
the  trusts  of  that  Settlement. 


No.  16. 

Descrijjtion  of 
reversionary 
share  under 
recited  "Will. 


No.  17. 

Description 
where  defeas- 
ible shares 
are  to  be 
included. 


No.  17a. 


The  like  of 
accruing 
shares  under 
a  Will. 


[Secondly,]  All  that  the  one- 
is  now  under  the  recited  Will  of  — 


—  share  to  which  the  Wife  (o) 
-,  deceased,  entitled  in  expec- 


Whei'e  prii 
cipal  sum  i 
appointed. 


tancy  as  aforesaid  in  the  proceeds  of  the  sale  of  the  hereditaments 
and  in  the  investments  respectively  mentioned  in  the  first  and 

second  parts  of  the Schedule  hereto  or  other  the  property  for 

the  time  being  held  upon  the  trusts  of  that  Will. 

And  All  other  (if  any)  the  shares  or  interests  to  which  the 
Wife  {or  other  person)  may  be  or  become  [whether  under  or  in 
default  of  appointment]  entitled  in  the  investments  or  in  the 
hereditaments  or  in  the  proceeds  of  the  sale  of  the  heredita- 
ments for  the  time  being  held  on  the  trusts  of  the  Settlement 
of  18—  [or  the  recited  Will]  {p). 

All  that,  &c.  (as  in  Form  No.  16), 

And  All  other  (if  any)  the  share  or  shares,  as  well  original  as 
accruing  or  to  accrue,  in  the  said  hereditaments  and  investments 
or  the  proceeds  of  sale  thereof,  or  any  other  real  or  personal 
estate  for  the  time  being  subject  to  the  trusts  of  the  recited  Will, 

any  persons  deriving  title  under  him  liable  to  discharge  or  get  in  any 
incumbrance  or  estate  not  created  by  him  or  them  should  be  inserted  to 
qualify  the  covenants  implied  by  conveying  or  assigning  "  As  Settlor." 

This  can  seldom  be  required.  In  a  marriage  settlement  where  both  the 
spouses  bring  in  i^roperty  it  is  hardly  desirable.  In  a  voluntarj^  settlement 
it  may  sometimes  be  expedient  to  omit  the  words  "As  Settlor."  In  any 
case  any  known  incumbrance  or  liability  ought  to  be  referred  to  in  the 
habendum. 

(n)  Or  other  person  entitled. 

(o)  Or  other  person  entitled.  It  is  assumed  that  the  land  (if  any)  is  held 
on  trust  for  sale.  It  is  desirable  (Form  No.  57),  however,  to  enable  the 
trustees  to  accept  a  conveyance  of  land  in  satisfaction  of  a  share  in  the 
proceeds. 

{]))  This  would  include  a  share  to  which  the  settlor  was  entitled  in  default 
of  appointment. 

Anj'  of  the  foregoing  recitals  can  be  adopted  to  the  case  where  a  principal 
sum  is  appointed  in  place  of  a  share  ;  compare  Form  No.  18,  inf. 
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or  the  proceeds  of  sale  thereof  to  wliich  the  Wife  (or  otJio-  person) 
is  now  or  may  at  any  time  hereafter  by  any  means  become 
entitled  under  the  trusts  of  the  recited  Will. 

All  that  the  sum  of    £ raisable  on  the  death  of  the      No.  18. 

said  under  the  trusts  of   the  said   term   of  years,  d^~^^^~^ 

and  to  which  the  Husband  (or  nthcv  pcrsoji)  is  now  indefeasibly  a  portion 
entitled  as  aforesaid  under  the  trusts  of  the  Settlement  of  18 —  Settlement. 
and  the  recited  Deed  Poll  of  Appointment  thereunder,  Togetheu 

with  interest  thereon  from  the  death  of  the  said at  the  rate 

of  i' —  per  cent,  per  annum  until  the  same  is  raised  and 
paid. 

To  HAVE  AND  RECEIVE  the  Same  unto  the  Trustees  absolutel}^      No.  19. 
Upon  trust  for  the (Settlor)  until  the  said  intended  marriage,  ,7:, — ; 

■^  .         .        '  "        Habendum. 

and    after    the    solemnisation   thereof    Upon     the   trusts    and  Reversionary 
subject  to  the  powers  and  provisions  hereinafter  declared  con-  portions, 
cerning  the  same  :  '"^''^"  ^^^" 

(After   Form   Xo.    2    recite   seisin  or   title    to   land,    then    vse       ^q^  20 
Forms  Nos.  11  and  12,  ajid  say : — ) 


T  p      1  •  1  1     •  •  1  •  Operative 

1.  In  pursuance  of  the  said  agreement  and  m  consideration  partinCon- 
of  the  said  intended  marriage,  the  Husband,  As  Settlor,  with  even'date 
the  privity  of  the  Wife,  hereby  conveys  unto  the  Trustees  hoidTarrcon- 

AlL    that,   &C.  (r),  "^'eyed  upon 

trust  for  sale 

To  HOLD  unto  the  Trustees  in  fee  simj^le  To  the  use  of  the  for  the  pur- 
Husband  {or  other  Settlo)-)  in  fee  simple  until  the  said  intended  nuirriage'*^ 
marriage  shall  be  solemnised,  and  after  the  solemnisation  thereof  settlement. 
To  THE  use  of  the  Trustees  in  fee  simple,  Upon  the  trusts  herein- 
after declared  concerning  the  same : 

(7)  Where  reversionary  shares  are  settled,  sub-clause  (iv.)  of  Form  Xo.  123    Power  to 
should  be  used  to  enable  the  trustees  to  accept  specific  property  in  satisfaction   pi'^pgi-t^F^n 
of  the  shares  assigned.     The  words  "premises  hereinbefore  assigned"  will   i^lace  of  share, 
be  substituted  for  the  words  "  foregoing  covenant  "  in  that  Form. 

(;•)  AVhere  the  husband  is  registered  as  proprietor  under  the  L.  T.  Acts 

say :— "  of  all  which  hereditaments  the  said is  registered  as 

proprietor   with   a  [possessory]  title  under  the  Land  Transfer 

Acts,  1875  and  1897,  under  the  heading  District Parish 

Title  No.  — " 

In  this  case  the  settlor  should  execute  a  transfer  to  the  Trustees  at  the 
same  time  as  the  conveyance,  and  aj^ply  for  a  proper  restriction. 
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2.  The  Trustees  (which  expression,  where  the  context  so 
admits,  inchides  the  survivors  and  survivor  of  them  and  the 
executors  or  administrators  of  such  survivor  or  other  the 
trustees  or  trustee  for  the  time  heing  hereof)  shall  sell  (s) 
the  premises,  but  so  that  during  the  joint  lives  of  the  Husband 
and  Wife  and  the  life  of  the  survivor  of  them  every  sale  be 
made  only  with  their,  his  or  her  consent  in  writing : 

3.  The  Trustees  shall  stand  possessed  of  the  net  money  to 
arise  from  sales  under  the  trust  for  sale  aforesaid,  after  payment 
thereout  of  all  costs  incidental  thereto,  and  also  of  the  rents  and 
profits  of  the  premises  until  sale.  Upon  the  trusts  and  subject  to 
the  powers  and  provisions  declared  concerning  the  same  by  an 
Indenture  already  prepared  and  intended  to  bear  even  date  here- 
with and  to  be  made  between  the  same  persons  as  are  parties  to 
these  presents  and  in  the  same  order  and  to  be  executed 
immediately  after  these  presents  : 

4.  The  premises  or  any  part  thereof  may  be  retained  unsold 
so  long  as  the  Trustees  at  their  discretion,  without  being  liable  to 
account  for  the  exercise  of  such  discretion,  think  proper,  but  shall 
be  deemed  personal  estate  and  devolve  as  such  (Add  powers  oj 
manafiemeiit,  Form  No.  56  ;  power  to  appoint  new  Trustees,  Form 
No.  68). 


No.  21. 

Operative 
part  iu  deed  of 
even  date 
where  copy- 
holds are 
covenanted  to 
be  surrendered 
and  a  trust  for 
sale  declared 
for  the  pur- 
poses of  a 
marriage 
settlement. 


1. — (i.)  In  pursuance,  &c.  (as  in  last  Form),  the  Husband  (or 
other  Settlor),  As  Settlor,  with  the  privity  of  the  Wife,  hereby 
covenants  with  the  Trustees  and  with  each  of  them  that  he  and 
all  other  necessary  parties  will  forthwith  after  the  solemnisation 
of  the  said  intended  marriage,  and  at  his  own  cost,  surrender 
into  the  hands  of  the  lord  [or  lady]  of  the  Manor  of accord- 
ing to  the  custom  thereof 

All  that,  &c.,  to  which  hereditaments  the  Husband  {or  other 
Settlor)  was  admitted  tenant  on  the day  of  , 

To  THE  use  of  the  Trustees  (/)  and  their  heirs  at  the  will  of 
the  lord  according  to  the  custom  of  the  said  Manor,  at  and 
under  the  accustomed  rents,  fines,  heriots,  suits  and  services. 
Upon  the  trusts  hereinafter  declared  : 


(5)  This  Form  must  be  varied  if  the  freeholds  are  not  held  in  possession. 

(<)  Neither  the  surrender  to  nor  admission  of  the  trustees  will  refer  to 
the  trusts.  Copyhold  trust  estates  where  the  trustee  was  admitted  pass  on 
his  death  to  his  devisee  or  customary  heir :  Copyhold  Act,  1894,  s.  88. 
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(ii.)  And  ALSO,  that  the  Husband  (or  other  Settlor)  his  heirs  and 
assigns  will,  after  the  solemnisation  of  the  said  intended  marriage 
and  until  surrender  of  the  premises,  stand  possessed  thereof  In 
TRUST  for  the  Trustees  and  their  heirs  : 

2,  3,  AND  4.  (.4s  in  last  Form). 

1.  In  pursuance,  &c.  (as  in  Form  Xo.  20),   the  Husband  (or      -vr     no 

other  Settlor),  As  Settlor,  with  the  privity  of  the  "Wife,  hereby  . 

assigns  unto  the  Trustees     ,         ,  .  .        ?SSfe'^S 

All  the  premises  comprised  in  and  demised  by  the  recited  tiate  where 

■"•  ^  "^  leaseholds  are 

Lease,  assigned  upon 

To  HOLD    unto    the    Trustees   for   the   residue   of    the    term  for  the  pur- 
granted   by  the  recited  Lease  at   the  rent  and  subject   to  the  jnTiTia"4'*^ 
covenants  by  the  Lessee  and  the  conditions  therein  contained,  settlement. 
In  trust  for  the  Husband  (or  other  Settlor),  until  the  solemnisa- 
tion of  the  said  intended  marriage.  And  after  the  solemnisation 
thereof.  Upon  the  trusts  hereinafter  declared  concerning  the  same. 

2.  (As  in  clause  2  of  Form  No.  20.) 

3.  (.4s  in  clause  3  of  Form  No.  20,  hut  sai/inf/  after  the  words 
"until  sale"  "after  payment  of  the  rent  reserved  by  and  all 
outgoings  payable  under  the  recited  Lease,  or  otherwise  in  respect 
of  the  premises.") 

4.  The  premises  or  any  part  thereof  may  be  retained  unsold 
so  long  as  the  Trustees  think  proper. 

5.  (Poicers  of  management,  Form  No.  56.) 

6.  (Power  to  appoint  new  Trustees,  Form  No.  68)  : 

(i.)  In  pursuance  of  the  said  agreement  and  in  consideration  of      No.  23. 
the  said  intended  marriage,  the  said (  father  of  Wife)  herebv  ;;  77 

'^  ^'  ,  ./    /  .,     Covenant  by 

covenants  with  the  Trustees  and  with  each  of  them,  and  also  parent  to  pay 

separately  with  the  Husband  and  with  the  Wife,  that  if  the  said  sum!""'^'^ 

intended  marriage  shall  be  solemnised  within  six  calendar  months 

from  the  date  hereof  the  said  [j>arent~\  will  during  his  life,  or  his 

heirs,  executors    or   administrators    will    within    six    calendar 

months  after  his  death,  pay  to  the  Trustees  (which  expression, 

where  the  context  so  admits,  includes  the  survivors  and  survivor 

of  them  and  the  executors  and  administrators  of  such  survivor 

or  other  the  trustees  or  trustee  for  the  time  being  hereof)  the 

sum  of  £, (u) :  And  also  so  long  as  that  sum  or  any  part 

(»)  Estate  duty  is  payable  out  of  the  residuary  estate,  but  settlement    Estate  duty 
estate  duty  must  be  deducted  from  the  sum  covenanted  to  be  paid,  unless  it 
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Proviso  as  to 
payment  of 
interest. 


Trustees  not  to 
be  bound  to 
take  pro- 
ceedings. 


Power  for 
Trustees  to 
accept  specific 
Xiroperty  in 
satisfaction  of 
covenant (or 
reversionary 
interest). 


thereof  remains  unpaid  [after  his  death]  will  pay  to  the  Trustees 
interest  on  the  said  sum  or  on  so  much  thereof  as  for  the  time 
being  remains  due  at  the  rate  of  =£3  10s.  per  cent,  per  annum, 
by  equal  half-yearly  payments,  the  first  half-yearly  payment  to 
be  made  at  the  end  of  six  calendar  months  from  the  day  of  the 
solemnisation  of  the  said  marriage  [or  of  the  death  of  the  said 

[})arent~\'],  the  said  sum  and  the  interest  thereon  to  be  held 

Upon  the  trusts  hereinafter  declared  concerning  the  same. 

(ii.)  Provided  always,  that  after  the  death  of  the  Wife  and  of 
the  survivor  of  any  issue  of  the  Wife  by  the  now  intended  [or 
any  subsequent]  marriage  (which  last  happens),  the  foregoing 
covenant  by  the  said  {Wife  s  father)  to  pay  interest  on  so  much  of 
the  said  principal  sum  as  may  then  remain  unpaid,  shall  cease 
to  be  enforceable,  but  without  prejudice  to  the  right  to  enforce 
payment  of  any  interest  which  may  have  previously  accrued. 

(iii.)  Provided  also,  that  it  shall  not  be  obligatory  on  the 
Trustees  to  enforce  the  foregoing  covenant  for  the  payment  of  the 
said  sum  and  interest  or  any  part  thereof  respectively  unless  when 
required  so  to  do  in  any  specific  case  by  writing  signed  by  some 
person,  or  the  guardian  of  some  person  beneficially  interested, 
and  unless  also  due  provision  be  made  to  the  satisfaction  of  the 
Trustees  for  payment  of  the  costs  of  any  proceedings  required 
to  be  taken,  and  any  omission  or  neglect  by  the  Trustees  in  any  of 
the  matters  aforesaid  (except  when  required  and  upon  due  pro- 
vision made  as  aforesaid)  shall  not  constitute  a  breach  of  trust. 

(iv.)  Provided  further,  that  the  Trustees  may  accept  a  transfer 
or  conveyance  of  any  investments  or  property  at  the  mesne 
market  price  of  the  day,  or  at  a  valuation  in  or  towards  satis- 
faction of  the(.tO  foregoing  covenant,  and  so  that  any  real  estate 
or  chattels  real  so  accepted  shall  be  conveyed  on  trust  for  sale 
and  be  subject  to  the  same  powers  and  provisions  as  if  the  same 


is  expressed  to  be  "  free  from  deductions  :  "  iZe  Maryon- Wilson,  1900,  1  Ch. 
565  ;  69  L.  J.  Ch.  310  ;  see  also  J!e  Ilaclet,  1907,  1  Ch.  385  ;  76  L.  J.  Ch. 
249.  It  is  not  correct  to  covenant  to  pay  a  fviture  principal  sum  and  an 
annuity  till  paid.  The  same  result  can  be  better  obtained  by  a  covenant 
to  pay  interest  at  a  rate  which  would  produce  the  required  annuity ;  and  see 
clause  (ii.)  of  this  Form. 

(:/■)  When  this  Form  is  used  in  connexion  with  an  assignment  of  a  rever- 
sionary interest  svibstitute  "  the  share  and  premises  hereinbefore 
assigned  "  for  "  the  foregoing  covenant." 
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had  been  acquired  under  the  power  to  purchase  land  hereinafter 
contained. 

(Adapt  Form  Xo.  14  and  continue  :)   All  that  policy  of  assur-       No.  24. 

ance  0/)  effected  in  his  own  name  and  on  his  own  life  for  the  Assignment  of 

sum  of  £, with  the Insurance  Company  dated  the Hul^band's life 

day  of ,  numbered  — ,  and  at  the  annual  premium  of  J6 ,  ^^iieie  the 

'^  111       policv  alone  is 

and  the  said  sum  of  £, and  all  other  money  to  become  payable  settled  or 

, ,  T  where  it  is 

thereunder,  settled  by 

To  HOLD  unto  the  Trustees  Upon  trust  for  the  Husband  until  [^^^^gt^'aeJared 
the  said  intended  marriage  and  after  the  solemnisation  thereof,  concerning 

.  other  settled 

Upon  trust  that  the  Trustees  (which  expression,  where  the  context  property. 
so  admits,  includes  the  survivors  and  survivor  of  them  and  the 
executors  or  administrators  of  such  survivor  or  other  the  trustees 
or  trustee  for  the  time  being  hereof)  shall  as  soon  as  may  be  after 
the  death  of  the  Husband  get  in  and  receive  the  money  to  become 
payable  under  the  said  policy  and   stand  possessed  of  the  net 
residue  thereof  after  discharging  all  costs  and  expenses  of  recover- 
ing and  receiving  the  same.  Upon  the  trusts  and  subject  to  the  Trusts  where  a 
powers  and  provisions  hereinafter  declared  concerning  the  same.  eontaTnTa 
//'  the  policy  is  settled  by  reference  to  the  trust  declared  concerning  policy  only. 
other  property  of  the  Husband  or  by  reference  to  the  trunts  of  the   wiiere a Settle- 
Wife's  Fund  with  variations,  sai/ .—  ment  contains 

'        ''  other  property 

Upon  the  trusts   and    subiect  to  the    powers    (including  the  and  the  policy 

P-i  -.--riii  I.    is  settled  by 

power  of  advancement)  and  provisions  [other  than  the  powers  of  referencs  to 
revocation  and  new  appointment  in  contemplation  of  or  after  a  vious*!/^^" 
subsequent  marriage  (^)]  hereinbefore  declared  concerning  money 
forming  part  of  the  [Husband's  or  Wife's]  Trust  Fund,  or  such 
of  the  same  as  are  subsisting  and  capable  of  taking  effect  and  so 
as  to  form  one  fund  (a)  with  the  [Husband's  or  Wife's]  Trust 
Fund  [(/>)  but  with  this  variation  (namely),  that  if  there  shall  not 


(</)  Notice  in  writing  of  tlie  assignment  must  be  given  to  the  insurance 
company  :  Policies  of  Assurance  Act,  1867.  Form  No.  49  should  be  used  in 
connexion  with  this  Form. 

(2)  These  words  are  only  required  if  the  policy  is  settled  by  refei-ence  to 
a  trust  fund  settled  by  the  wife  where  she  has  power  to  re-settle  it  on  a 
future  marriage. 

(a)  See  Be  Marquis  of  Bristol,  1897,  1  Ch.  946 ;  66  L.  J.  Ch.  446. 

(?»)  This  variation  is  only  required  if  the  policy  is  settled  by  reference  to  a 
trust  fund  settled  by  the  wife. 
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be  any  child  of  the  said  intended  marriage  who  attains  a  vested 
interest  under  the  trusts  hereinbefore  declared,  in  default  of 
appointment,  then  subject  to  the  trusts  and  powers  hereinbefore 
contained,  the  said  policy  and  all  money  received  thereunder  and 
the  investments  for  the  time  being  representing  such  money  and 
the  income  and  statutory  accumulations  (if  any)  of  the  income 
thereof  or  so  much  thereof  as  shall  not  have  become  vested  or 
been  applied  under  any  of  the  trusts  and  powers  affecting  the 
same  shall,  after  the  death  of  the  Wife  and  such  failure  of 
children  as  aforesaid,  be  held  In  trust  for  the  Husband 
absolutely]. 

Section  III. 

TEUSTS  AFTER  MAREIAGE  AND  POWERS  OF  HUSBAND 

AND  WIFE. 

No.  25.  The  Trustees  shall,  after  the  solemnisation  of  the  said  intended 

Trusts  after      marriage,  stand  possessed  of  the  investments  mentioned  in  the 

marriage  of       Schedule  hereto  Upon  trust  that  the  Trustees  (which  expression, 

investments  .         . 

only;  to  invest  wherc  tlio  coutcxt  SO  admits,  nicludes  the  survivors  and  survivor 
'iaiy.  ^j  them  and  the  executors  or  administrators  of  such  survivor  or 

other  the  trustees  or  trustee  for  the  time  being  hereof)  shall 
either  permit  the  same  to  remain  as  invested  (c)  or  shall,  with 
the  consent  (d)  of  the  Husband  and  Wife  during  their  joint  lives 
or  of  the  survivor  of  them  during  his  or  her  life,  and  after  the 
death  of  both  at  the  discretion  of  the  Trustees,  sell,  call  in  or 
convert  into  money  all  or  any  of  the  investments,  and  shall  with 
the  like  consent  or  at  the  like  discretion  invest  the  money  arising 
thereby  in  the  names  of  the  Trustees  in  any  of  the  investments 
hereinafter  authorised,  with  power  from  time  to  time  with  the 
like  consent  or  at  the  like  discretion  (c)  to  change  such  invest- 
ments for  others  of  a  like  nature. 

(c)  See  Be  Anson's  Settlement,  1907,  2  Ch.  424;  76  L.  J.  Ch.  641. 

(c?)  Consent  should,  not  be  required  to  be  in  writing.  Investments  are 
often  made  on  letters  of  request  to  bankers,  and  the  letter  of  consent  is  not 
preserved,  and  sometimes  is  signed  only  by  the  husband.  In  cases  where  the 
parties  are  going  to  reside  abroad  a  provision  can  be  inserted  authorising  the 
trustees  to  act  on  telegraphic  directions. 

(e)  A  power  to  invest  "  as  the  trustees  think  fit  "  means  "  as  they  honestly 
think  fit"  :  Re  Smith,  1896,  1  Ch.  71  ;  65  L.  J.  Ch.  159. 
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The  Trustees  (define  them  as    in   last  Form)  shall,  with  the       No.  26. 
consent  of  the  Husband  and  Wife  during  their  joint  lives  or  of  ^j^^  jj^^  ^^ 
the  survivor  of  them  daring  his  or  her  life,  and  after  the  death  proceeds  of 
of  both  at  the  discretion  of  the  Trustees,  invest  the  net  money  estate  only, 
to  arise  from  any  sale  made  under  the  trust  for  sale  contained 
in  the  recited  Indenture  of  even  date  herewith  in  the  names  of 
the  Trustees  (continue  as  in  last  Form). 

The  Trustees  shall,  after  the  solemnisation  of  the  said  intended      No.  27. 
marriage,  stand  j)ossessed  of  the  shares  and  premises  hereinbefore  The  like  of 
assigned,    Upon    trust    that    the    Trustees    (define    them    as    in  reversionary 

'  share  only. 

Form  No.  25)  shall  get  m  and  receive  or  obtam  transfer  thereof, 
or  the  investments  or  other  property  representing  the  same,  and 
shall  either  permit  so  much  thereof  as  shall  not  be  received  in 
money  to  remain  as  invested,  or  shall,  with  the  consent  of  the 
Husband  and  Wife,  during  their  joint  lives  or  of  the  survivor 
of  them  during  his  or  her  life,  and  after  the  death  of  both  at 
the  discretion  of  the  Trustees,  sell,  call  in  or  convert  into  money 
all  or  any  of  the  investments  or  other  property  so  received,  and 
shall  with  the  like  consent  or  at  the  like  discretion  invest  the 
money  arising  thereby,  and  also  any  money  received  in  respect 
of  the  said  shares  and  premises  in  the  names  of  the  Trustees 
(continue  as  in  Form  No.  25). 

The  Trustees  shall,  after  the  solemnisation  of  the  said  intended      No.  28. 
marriage,  stand  possessed  of  the  investments  mentioned  in  the 
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Schedule  hereto  and  also  of  the  net  money  to  arise  from  marriage  as  to 

.  .  various  kinds 

any  sale  made  under  the  trust  for  sale  contamed  ni  the  recited  of  property  to 

Indenture  of  even  date  herewith,  and  also  of  the  shares  and  ^y^^j", 

premises  hereinbefore  assigned,  as  and  when  the  same  shall  fall  investments. 

into  possession,  and  also  of  the  said  principal  sum  of   £ '^a°''^^reaf 

hereinbefore   covenanted  to   be  paid    [?/  a  portion,    say   "  the  estate. 

sum  of  <£' hereinbefore  assigned "]   as   and  when  received,  ^fa)7T°"*'^ 

Upon  trust   that   the   Trustees   (which   expression,   where   the  Principal  sum 

context  so  admits,  includes  the  survivors  and  survivor  of  them  be'paid'orVo^r- 

and  the  executors  or  administrators  of  such  survivor  or  other  tion  assigned, 
the  trustees  or  trustee  for  the  time  being  hereof)  shall  get  in 
and  receive  or  obtain  transfer  of  the  said  shares  and  premises 
hereinbefore  assigned,  or  the  investments  representing  the  same, 

and  shall  either  permit  the  investments  mentioned  in  the 

Schedule   hereto,    and   also    so   much  of   the   said   shares   and 
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premises  [or  sum]  hereby  assigned  and  the  principal  sum 
hereinbefore  covenanted  to  be  paid  as  shall  not  be  received  in 
money  to  remain  as  invested,  or  shall,  with  the  consent  of 
the  Husband  and  Wife  during  their  joint  lives  or  of  the 
survivor  of  them  during  his  or  her  life,  and  after  the  death 
of  both  at  the  discretion  of  the  Trustees,  sell,  call  in  or  convert 
into  money  all  or  any  of  the  investments,  and  shall  with  the 
like  consent  or  at  the  like  discretion  invest  the  money  arising 
thereby,  and  also  any  money  received  in  respect  of  the  said 
shares  and  premises  hereby  assigned,  and  also  the  net  money 
to  arise  from  any  sale  made  under  the  trust  for  sale  contained 
in  the  recited  Indenture  of    even  date  herewith,  and  also  any 

principal  money  received  under  the  covenant  by  the  said 

hereinbefore  contained,  [and  also  any  money  received  in  respect 

of  the  sum  of  £ hereinbefore  assigned] ,  in  the  names  of  the 

Trustees,  in  any  of  the  investments  hereinafter  authorised,  with 
powder  from  time  to  time  with  the  like  consent  or  at  the  like 
discretion  to  change  such  investments  for  others  of  a  like  nature. 


No.  29. 

Definition  of 
"  the  Trust 
Fund  "  and 
trusts  thereof. 


No.  30. 

Trusts  for 
Husband  for 
life,  then  for 
Wife  for  life, 
one  fund. 


The  Trustees  shall  stand  possessed  of  the  investments  men- 
tioned in  the Schedule  hereto  [the  net  money  to  arise  from 

any  sale  made  under  the  trust  for  sale  contained  in  the  recited 
Indenture  of  even  date  herewith]  [the  shares  and  premises 
hereinbefore  assigned]  [the  said  principal  sum  of  £- herein- 
before covenanted  to  be  paid]  [the  sum  of  4' hereinbefore 

assigned],  and  the  investments  for  the  time  being  representing 
the  same  (hereinafter  called  the  Trust  Fund),  and  of  the  annual 
income  thereof  [including  therein  any  interest  payable  [in  respect 
of  the  sum  of  £, hereinbefore  assigned  (>)•]  under  the  fore- 
going covenant  (,/')],  Upon  the  trusts  and  subject  to  the  powers 
and  provisions  following  (that  is  to  say) : — 

(i.)  Upon  trust  to  pay  the  annual  income  of  the  Trust  Fund 
to  the  Husband  during  his  life,  And  after  his  death  to  pay  the 
said  income  to  the  Wife  if  she  survives  him  during  the  residue  of 
her  life  (g),  without  power  of  anticipation  during  any  coverture. 


(/)  Those  words  will  be  used  where  a  portion  or  a  principal  sum  agreed 

to  be  paid  carries  interest.     Where  two  funds  are  settled,  sec  Form  No.  31. 

Separate  use.-  (y)  8.  2  of  the  M.  W.  P.  Act,  1907,  disposes  of  any  necessity  for  giving 

the  income  to  a  married  woman  "for  her  separate  use."     Before  that  Act 
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(ii,)  After  the  death  of  both  the  capital  and  income  of  the 
Trust  Fund  shall  be  held  {Form  Xo.  37). 

The  Trustees  shall  stand  possessed  of  the  investments  men-       No.  31. 
tioned  in  the Schedule  hereto  [the  net  money  to  arise  from  ^  „  .,.        '' 

^  ''  Dennitions  or 

any  sale  under  the  trust  for  sale  contained  in  the  said  Indenture  tiie  Husband's 
of  even  date  herewith]  [the  shares  and  premises  hereinbefore  Trust  Funds 

assigned]   [the  said  principal  sum  of  £ hereinbefore  cove-  l^l^'^^ot^^ 

nanted  to  be  paid]  [the  sum  of  £ hereinbefore  assigned] , 

and  of  the  [varied]  investments  for  the  time  being  repre- 
senting the  same  (all  of  which  are  hereinafter  referred  to  as 
the  Husband's  Trust  Fund),  And  shall  also  stand  possessed  of 

the    investments  mentioned  in    the  Schedule  hereto  [the 

shares  and  i^remises  hereinbefore  assigned]  {dc,  as  in  the  (h'scrip- 
tion  of  tlw  HiishawVs  Trust  Fu iid ,  if  required),  and  oi  the  [varied] 
investments  for  the  time  being  representing  the  same  (all  of 
which  are  hereinafter  referred  to  as  the  Wife's  Trust  Fund), 
And  also  of  the  annual  income  of  the  Husband's  Trust  Fund  and 
the  "Wife's  Trust  Fund  respectively  [including  as  part  of  the 

income  of  the  Fund  any  interest  payable  [in  respect  of 

the  sum  of  £ hereinbefore  assigned  or]  under  the  fore- 
going covenant  (A)],  Ui^on  the  trusts  and  subject  to  the  j)owers 
and  provisions  following  (that  is  to  say) :  — 

(i.)  As  to  the  Husband's  Trust  Fund,  Upon  trust  to  pay  the      No.  32. 
annual  income  thereof  to  the  Husband  during  his  life,  and  after  

.  ~^  .  Usual  trusts 

his  death  to  pay  the  same  annual  mcome  to  the  Wife  during  the  giving  suc- 
residue  of  her  life,  without  power  of  anticipation  during  any  interests  in 

coverture  :  Husband's  and 

\V  ife  s 

(ii.)  As  to  the  Wife's  Trust  Fund,  Upon  trust  to  pay  the  annual  Funds(/). 
income  thereof  to  the  Wife  during  her  life,  without   power  of 
anticipation  during  any  coverture,  and  after  her  death  to  pa}' 

these  words  were  sometimes  inserted  having  regard  to  the  decisions  in  Stevens 
V.  Trevor-Clarrirl;  1893,  2  Ch.  307  ;  G2  L.  J.  Ch.  6G0,  and  Biicklarut  v.  B.,  1900, 
'J  Ch.  534 ;  G9  L.  J.  Ch.  648.  Where  the  husband  is  a  foreigner  it  might 
even  now  be  convenient  to  use  these  words. 

{h)  These  words  will  be  used  where  a  j^rincipal  sum  assigned  or  agreed 
to  be  paid  carries  interest.  If  reversionary  interests  are  assigned  by  both 
the  husband  and  wife  they  should  in  this  form  be  referred  to  as  "  the  shares 
and  premises  hereinafter  assigned  by  the  husband"  and  "the  shares,  &c., 
by  the  wife." 

(/)  As  to  estate  duty  where  two  funds  are  settled,  see  A.-O.  v.  GJossop, 
1907,  1  K.  B.  103  ;  70  L.  J.  K.  B.  199. 
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No.  33. 

Trusts  for  Wife 
for  life  and 
after  her  death 
to  Husband  for 
a  protected 
life  interest. 


Husband  until 
alienation. 


Then  for  him 
or  issue  of 
marriage,  &c. 


the  same  annual  income  to  the  Husband  during  the  residue  of 
his  Hfe : 

(iii.)  And  after  the  death  of  the  survivor  of  the  Husband  and 
Wife  the  capital  and  income  of  the  Hu-sband's  Trust  Fund  and 
of  the  Wife's  Trust  Fund  shall  be  held  {Form  No.  37). 

(i.)  [As  to  the  Wife's  Trust  Fund] ,  Upon  trust  to  pay  the 
annual  income  [thereof]  of  the  Trust  Fund  to  the  Wife  during 
her  life,  without  power  of  anticipation  during  any  coverture : 

(ii.)  After  the  death  of  the  Wife,  if  the  Husband  shall  then  be 
living,  and  if  {k)  no  act  or  thing  shall  have  been  done  or  suffered^ 
and  if  no  event  shall  have  happened  whereby  the  trust  next 
hereinafter  declared  if  subsisting  would  be  determined,, 
then  to  pay  the  annual  income  of  the  [Wife's]  Trust  Fund 
to  the  Husband  during  the  residue  of  his  life  or  until  he 
does  or  attempts  to  do  or  suffers  any  act  or  thing,  or  until  any 
event  happens  (other  than  an  advance  under  the  power  of 
advancement  hereinafter  contained),  whereby  if  the  same  income 
were  payable  to  him  absolutely  for  his  life  he  would  be  deprived 
of  the  right  to  receive  the  same  or  any  part  thereof  (/),  in  any  of 
which  cases,  as  well  as  on  the  death  of  the  Husband,  which  first 
happens,  the  trust  hereinbefore  declared  for  payment  to  him  of 
the  said  income  shall  determine  (?«)  : 

(iii.)  If  the  trust  aforesaid  shall  fail  or  determine  in  the 
lifetime  of  the  Husband,  then  (u)  Upon  trust  during  the  residue 
of  his  life  to  apply  the  annual  income  of  the  [Wife's]  Trust  Fund 
for  the  maintenance  and  suj^port  or  otherwise  for  the  benefit  of 
all  or  any  one  or  more  exclusively  of  the  other  or  others  of 
him  {<))  and  the  issue  of  the  said  intended  marriage  as  the 
Trustees  in  their  absolute  discretion,  without  being  liable  to 
account  for  the  exercise  of  such  discretion,  think  fit,  or  if  there 

(7c)  See  Metcalfe  v.  M.,  1891,  3  Ch.  1  ;  60  L.  J.  Ch.  647 ;  West  v.  Williams, 
1899,  1  Ch.  132  ;  68  L.  J.  Ch.  127.  This  form  (No.  33)  should  only  be  used 
where  the  property  is  settled  by  or  on  behalf  of  the  wife. 

(/)  A  garnishee  order  does  not  so  deprive  him  :  Re  Qreenwood,  1901,  1  Ch. 
887  ;  72  L.  J.  Ch.  281 ;  see  also  Be  Mair,  1909,  2  Ch.  280  ;  78  L.  J.  Ch.  711. 

(m)  See  another  form,  Be  Sampson,  1896,  1  Ch.  630;  65  L.  J.  Ch.  406. 

(«)  7.e.,  in  the  case  of  bankruptcy,  from  the  date  of  the  act  of  bankruptcy  : 
Montefwre  v.  (iuedalla,  1901,  1  Ch.  435  ;   70  L.  J.  Ch.  180. 

(o)  As  to  how  far  this  discretionary  trust  can  safely  be  exercised  in  favour 
of  the  husband  after  assignment  or  bankruptcy,  see  Be  Coleman  (1888),  39 
Ch.  D.  443;  58  L.  J.  Ch.  226;  Be  Ashhy,  1892,  1  Q.  B.  872;  see  also  Re 
Bulloch  (1891),  60  L.  J.  Ch.  341. 
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shall  be  no  issue  in  existence  of  the  said  intended  marriage, 
Then  for  the  maintenance,  support,  or  otherwise  for  the  benefit 
of  all  or  any  one  or  more  exclusively  of  the  other  or  others  of 
him,  and  the  person  or  persons  who  would  if  he  were  actually 
dead  be  entitled  to  the  [Wife's]  Trust  Fund,  or  the  income 
thereof,  as  the  Trustees  in  their  absolute  discretion,  without 
being  liable  to  account  as  aforesaid,  think  fit  : 

(iv.)  Afteu  Ihe  death  of  the  survivor  of  the  Wife  and  Husband 
the  capital  and  income  of  the  [Husband's  and  of  the]  [Wife's] 
Trust  Fund  shall  be  held  (Form  Xo.  ;37). 


(i.)  As  to  the  Husband's  Trust  Fund,  Upon  trust  during  so 
much  of  the  lifetime  of  the  Husband  as  the  Wife  or  any  issue  of 
the  now  intended  marriage  shall  be  living  to  apply  the  annual 
income  thereof  for  the  maintenance  and  support  or  otherwise  for 
the  benefit  of  all  or  any  one  or  more  exclusively  of  the  other  or 
others  of  the  Husband  and  Wife  and  the  issue  of  the  said 
intended  marriage  as  the  Trustees  in  their  absolute  discretion, 
without  being  liable  to  account  for  the  exercise  of  such 
discretion,  think  fit  : 

(ii.)  And  after  the  death  of  the  Wife  and  the  failure  of  the 
issue  of  the  said  intended  marriage  (which  last  happens),  if  the 
Husband  shall  be  then  living,  then  Upon  trust  to  pay  the  annual 
income  of  the  Husband's  Trust  Fund  to  the  Husband  during  the 
residue  of  his  life  : 

(iii.)  And  after  the  death  of  the  Husband  in  the  lifetime  of  the 
Wife,  then  Upon  trust  to  pay  the  annual  income  of  the  Husband's 
Trust  Fund  to  the  AYife  during  the  residue  of  her  life  without 
power  of  anticipation  during  any  coverture  {insert  here  truds  of 
invomc  of  Wife's  Fund,  Form  Xo.  30  (i.),  coid  e<>)itiniie):  And 
after  the  death  of  the  survivor  of  the  Husband  and  Wife  the 
capital  and  income  of  the  Husband's  Trust  Fund  and  of  the 
W'ife's  Trust  Fund  shall  be  held  {F(>)in  Xo.  37). 


No.  34. 

Husband's 
FuikI.    Discre- 
tionary trust 
of  income  for 
Husband, 
W^ife,  and  issue 
during  life  of 
Wife  or  issue 
of  marriage!  p). 


After  death  of 
Wife  and 
failure  of  issue 
to  Husband 
for  life. 


After  death  of 
Husband  to 
Wife  for  life. 


(i.)  [As  to  the   Husl)and's   Trust  Fund],  Upon    trust  to  pay     No.  34a. 
the  annual  income  [thereof]  of  the  Trust  Fund  to  the  Husband  Trusts  giving 


life  interest  to 


{p)  This  Form  \vill  be  used  where  a  discretionary  trust  is  to  he  imposed  at   Object  cf 
once  so  as  to  be  good  against  the  trustee  in  bankruptcy  notwithstanding   Jiiscvetionary 
that  the  property  is  settled  by  the  husband  ;  compare  the  next  Form,  where   trust 
the  husband  is  given  a  life  interest  until  alienation. 
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(forms)  settlements  (personal). 


Husband  in 
his  own  fund 
till  aliena- 
tion {q). 


during  his  life,  or  until  he  does  or  attempts  to  do  or  suffers  any 
act  or  thing,  or  until  any  event  happens  (other  than  an  advance 
under  the  power  of  advancement  hereinafter  contained),  whereby 
if  the  same  income  were  payable  to  him  absolutely  for  his  life 
he  would  be  deprived  of  the  right  to  receive  the  same  or  any 
part  thereof,  in  any  of  which  cases,  as  well  as  on  the  death  of  the 
Husband  (which  first  happens),  the  trust  hereinbefore  declared 
for  payment  to  him  of  the  said  income  shall  determine : 

(ii.)  After  the  determination  of  the  trust  aforesaid,  then  Upon 
trust  to  pay  the  said  income  to  the  Wife  during  the  residue  of 
her  life,  without  power  of  anticipation  during  any  coverture: 

(iii.)  If  the  Husband  shall  be  living  at  the  death  of  the  Wife, 
then  Upon  trust  during  the  residue  of  his  life  to  apply  the 
annual  income  of  the  [Husband's]  Trust  Fund  for  the  maintenance 
and  support  (con  tin  tie  as  in  clause  (iii.)  of  Form  No.  33  doicn  to  tlie 
end  of  that  Form,  hut  describing  the  Trust  Fund,  if  necessary,  as 
the  Iliishand's,  and  adding  "  intestate  "  after  "  if  he  were  actually 
dead  "). 


No.  35. 

Trusts  of 
wife's  fund, 
income  to  her, 
and  annual 


[As  to  the  Wife's  Trust  Fund],  Upon  trust  to  pay  the  annual 
income  [thereof  of  the  Trust  Fund]  to  the  Wife  during  her  life, 
without  power  of  anticipation  during  any  coverture,  and  after  her 


How  far  the 
gift  over  is 
valid  in  regard 
to  property 
settled  by  the 
husband. 


(y)  This  Form  (No.  34a)  assumes  that  the  husband's  fund  is  mainlj'  settled 
by  someone  on  behalf  of  the  husband,  and  not  by  him  personally.  A  trust 
determinable  on  hanl-rujutcy,  when  declared  as  to  property  settled  by  the 
husband,  is  void  as  against  his  trustee  in  bankruptcy  (see  note  to  Wilson  v. 
Greenwood  (18LS),  1  Swanst.  481  ;  Mackintosh  v.  2'o(jose,  1S95,  1  Ch.  505;  64 
L.  J.  Ch.  274  ;  Merry  v.  Foivnatl,  1898,  1  Ch.  o06  ;  67  L.J.  Ch.  162),  except 
to  the  extent  of  the  fortune  which  on  his  marriage  he  received  from  his  wife  : 
Lester  v.  Oarlavd  (1832),  5  Sim.  205;  cf.  Machintosh  v.  Pogose,  sup.;  but  a 
trust  determinable  on  alienation  is  valid  as  against  a  mortgagee  :  Brooke  v. 
Pearson  (1859),  27  Beav.  181  ;  Kniylit  v.  Browne  (1861),  7  Jur.  N.  S.  894; 
30  L.  J.  Ch.  649,  in  the  former  of  which  reports  it  is  stated  that  the  proj^erty 
in  Kni<jlit  v.  Uroicne  in  fact  belonged  to  the  husband.  It  is  also  valid  in  the 
event  of  an  involuntary  alienation  by  process  of  law  in  favour  of  a  judgment 
creditor  of  the  husband  :  Be  Detmold  (1889),  40  Ch.  D.  585  ;  58  L.  J.  Ch. 
495.  Property  over  which  the  husband  has  a  joint  power  of  appointment 
only  is  not  property  settled  by  him  :  Be  Ashhy,  1892,  1  Q.  B.  872.  A  simple 
discretionary  trust  in  favour  of  the  husband  and  others  is  valid  :  Holmes  v. 
Pennty  (1856),  3  K.  &  J.  90 ;  26  L.  J.  Ch.  179  ;  and  see  Be  Telley  (1896),  66 
L.  J.  Q.  B.  Ill ;  see  also  last  Form.  In  some  cases,  e.y.  in  a  trader's  settle- 
ment, the  first  life  interest  is  given  direct  to  the  wife. 
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death  out  of  the  said  income  to  pay  the  annual  sum  of  £ to 

the  Husband  during  the  residue  of  his  Ufe  (r),  the  same  to  be 
deemed  to  accrue  due  from  day  to  day,  but  to  be  paid  by  equal 
half-yearly  payments,  the  first  payment  to  be  made  at  the  end 
of  six  calendar  months  from  the  death  of  the  Wife  if  the  Husband 
shall  be  then  living  {continue  next  Form). 


sum  to 

husband  after 
her  death. 


The  [capital  and  income  of  the  Husband's  Trust  Fund  after  No.  36. 
the  death  of  the  survivor  of  the  Wife  and  Husband,  and  also  the]  Trusts  after 
capital  and  income  of  the  fWife'sl  Trust  Fund  after  the  death  death  of  Wife, 

■"■  _  _'-_-'  _  where  Hus- 

of  the  Wife,  and  subject  to  setting  apart   a  portion  thereof  to  band  takes  an 

provide  for  payment  of  the  said  annual  sum  of  £ to  the  her  Fund. 

Husband,  if   he  shall    survive  her,  shall  be  [respectively]  held 
{next  Form)  {s) : 

In  trust  for  all  or  such  one  or  more  exclusively  of  the  No.  37. 
others  or  other  of   the   issue   of   the  said   intended   marriage,   'Z     ~. 

"    '    Trusts  for 

whether  children  or  remoter  issue  it),  at  such  time  and,  if  more  issue  as  Hus- 
than  one,  in  such  shares  and  with  such  gifts  over,  and  such  pro-  or  the  survivor 
visions  for  maintenance,  advancement  (»)  and  otherwise  at  the  'H^'"'"*^- 

,.  ,.  „  ,  11      •  1  In  default  for 

discretion  of  any  person  or  persons  and  generally  in  such  manner  children. 
for  the  benefit  of  such  issue  or  some  or  one  of  them  as  the 
Husband  and  Wife  shall  by  deed,  revocable  or  irrevocable,  from 


(r)  If  the  annual  sum  is  to  be  made  determinable  on  alienation,  &c., 
Form  No.  33  can  be  adapted. 

(s)  Form  No.  45  is  for  use  in  conjunction  with  this  and  the  last  preceding 
Form.  As  an  alternative  method  the  power  of  appointment  in  favour  of  the 
husband  as  survivor  in  the  next  Form  is  sometimes  omitted,  but  this  is  not 
generally  desu-able. 

it)  This  i^ower  is  good,  though  the  class  is  not  limited  in  terms  within  the 
limits  allowed  by  the  rules  against  perpetuity  :  RvutJedye  v.  Dvrril  (1794), 
2  Ves.  Jun.  35G  ;  Attenhorough  v.  A.  (1855),  1  K.  &  J.  296  ;  Stark  v.  Dal-yns 
(1874),  L.  R.  10  Ch.  35 ;  44  L.  J.  Ch.  205 ;  Re  Ahtmtt,  1893,  1  Ch.  54  ;  62 
L.  J,  Ch.  46  ;  Re  Bowles,  1905,  1  Ch.  371  ;  74  L.  J.  Ch.  338  ;  Re  Daries  and 
Kent,  1910,  2  Ch.  35  ;  but  in  any  apjiointment  made  under  it  regard  must 
be  had  to  those  limits  as  from  the  date  of  the  settlement.  If  an  aiipoiutmeut 
fails  for  infringing  the  rule  the  persons  taking  in  default  will  not  be  put  to 
election :  Re  Beate,  1905,  1  Ch.  256  ;  74  L.  J.  Ch.  67  ;  Re  Wright,  1906, 
2  Ch.  288  ;  75  L.  J.  Ch.  500 ;  Re  Xash,  1910,  1  Ch.  1  ;  79  L.  J.  Ch.  1. 

(w)  If  necessary  it  seems  that  the  whole  of  an  appointed  share  might,  if  so 
provided,  be  advanced. 

23—2 


Not  necessarj' 
to  restrict 
power  of 
appointment 
among  issue  in 
marriage 
settlements. 
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time  to  time  or  at  any  time  jointly  {.>■)  appoint,  And  in  default 
of  and  subject  to  any  such  appointment,  then  as  the  survivor  of 
them  sliall  by  deed,  revocable  or  irrevocable,  or  by  Will  or 
codicil  appoint,  but  so  that  under  any  appointment  a  child  (//) 
shall  not,  otherwise  than  by  way  of  advancement,  take  a  vested 
interest  except  upon  attaining  the  age  of  twenty- one  years  or 
upon  marriage,  And  in  default  of  and  until  and  subject  to  any 
such  appointment,  In  trust  for  all  or  any  the  children  or  child 
of  the  said  intended  marriage  [other  than  and  except  such  son 
as  hereinafter  mentioned  and  excepted  (z)],  who  attain  the  age 
of  twenty-one  years,  or  being  female  marry  under  that  age,  and 
if  more  than  one  in  equal  shares  : 


Effect  of 
omission  to 
insert  joint 
and  surviving 
powers  of 
appointment 
among  issue  in 
marriage 
settlements. 


Settlements  by 
the  Court. 


(.'■)  The  omission  of  a  joint  jjower  and  power  for  tlie  survivor  of  the 
husLand  and  wife  to  appoint  both  funds  among  the  issue  of  the  marriage  in 
the  usual  way  is  detrimental  to  the  interests  of  the  familjr. 

(1)  One  object  of  these  powers  is  to  enable  the  appointors  or  survivor  to 
appoint  to  the  issue  of  a  deceased  child.  If  the  survivor  cannot  ajipoint, 
then  if  a  son  marries  and  dies  under  twenty-one  leaving  issue  such  issue 
cannot  be  provided  for  out  of  that  fund.  If  the  son  attains  twenty-one 
before  death  the  only  way  thereafter  to  provide  for  his  issiie  is  to  let  a  share 
devolve  as  in  default  of  appointment.  This  means  paying  double  dutj'. 
Clearly  the  longer  the  powers  of  ai>pointment  can  be  kept  on  foot  the  better 
it  is  for  the  family. 

(2)  If  the  power  is  severed,  then  either  ap2)ointor  can,  without  the  consent 
of  the  other,  appoint  the  whole  of  his  or  her  fund  to  one  child  or  grandchild 
to  the  exclusion  of  the  other  issue.  This  may  lead  to  favouritism,  which  is 
guarded  against  as  long  as  possible  by  the  joint  power. 

(3)  If  the  power  is  severed,  then  on  the  death  of  either  hiisband  or  wife 
the  issue  take  vested  interests  in  the  fund  of  the  deceased,  and  the  survivor 
is  left  with  no  coiatrol  over  that  fund.  Hence  the  children  to  the  extent  of 
this  fund  become  independent  of  the  surviving  i:)arent.  Where,  under  an 
executory  trust,  the  husband  and  wife  are  to  take  beneficial  interests,  the 
Court  will  direct  a  joint  power  of  appointment  to  be  inserted  in  the  settle- 
ment:  Jle  (lovKin  (1880),  17  Ch.  D.  778;  50  L.  J.  Ch.  248;  but  not  where 
the  intention  is  clear  that  the  children  are  to  take  equallj' :  Re  Patrott  (1886), 
33  Ch.  D.  274  ;  see  also  Theobald,  7th  ed.,  728  et  seq. 

{fl)  This  provision  cannot  be  extended  to  other  issue  on  the  ground  of 
remoteness.  Moreover,  a  share  appointed  to  other  issue  dying  under  age 
would  not  necessarily  fall  to  the  husband  or  wife  as  next  of  kin.  It  seems 
right  that  there  should  be  power  to  api)oint  a  vested  interest  to  a  son  who 
marries  under  the  age  of  twenty-one. 

(z)  The  words  in  brackets  to  be  used  only  if  the  next  Form  is  used.  The 
Fonns  assume  that  under  the  AVill  or  settlement  daughters  take  as  tenants 
in  common  in  tail. 
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Provided  alwajs,  that  any  child  who  or  whose  issue  by  Hotchpot 
appointment  takes  any  part  of  the  [Husband's  Trust  Fund  or  "^  '^"''*'  "'' 
the  Wife's]  Trust  Fund  shall  not,  in  the  absence  of  any  direction 
to  the  contrary,  take  any  share  in  the  unappointed  part  without 
bringing  the  part  appointed  to  him  or  her  or  to  his  or  her  issue 
into  hotchpot  and  accounting  for  the  same  accordingly  (h).  (Add 
next  Foi'in,  if  reqi(i)'ed.) 

Provided     always,     that    the    excepted     son     hereinbefore      Xo.  38. 
referred  to  who  is  excluded  from  taking  in  default  of  appoint- 


Clause  ex- 

ment   is  an  eldest    or  only  son    or  any  other  son  of  the  said  dufiingson 
intended  marriage  who  before  attaining  the  age  of  twenty-one  fe\tiea  estates, 
years  becomes,  or  would  if  of  full  age  be,  entitled  to  the  posses- 
sion or  to  the  receipt  of  the  rents  and  profits  of  the  hereditaments 

in  the  County  of  ■ devised  by   [o/-  comprised  in]  or  which 

may  for  the  time  being  be  subject  to  the  limitations  of  the  Will 

of  [or  the  Settlement  dated,  ikc,  and  made  between,  Sec], 

and  of  which  hereditaments  the  Hus])and  is  now  tenant  for  life 
in  possession,  or  who  before  attaining  that  age  becomes  under 
the  said  Will  [or  Settlement]  entitled  to  an  estate  of  freehold  (/>/^) 
in  remainder  immediately  expectant  on  the  estate  for  life  of  the 
Husband  : 

If  there  shall  not  l)e  any  child  of  the  said  intended  marriage 
other  than  and  except  as  aforesaid  wlio  attains  a  vested 
interest  in  default  of  appointment,  then  the  capital  of  the  Trust 
Fund  [Husband  and  Wife's  Trust  Funds]  shall  be  held  In  trust 
for  such  eldest  son  or  other  excepted  son  of  the  said  intended 
marriage  as  hereinbefore  mentioned,  if  and  when  he  attains  the 
age  of  twenty-one  years,  and  to  be  then  vested  and  not  before ; 
And  if  there  shall  be  more  than  one  such  excepted  son,  then  In 
TRUST  for  the  last  survivor  of  such  eldest  and  other  excepted  sons 
absolutely  if  and  when  he  attains  the  age  of  twenty-one  years, 
and  to  be  then  vested  and  not  before. 

(a)  In  calculating  the  value  of  a  share  brought  into  hotchpot,  the  siun  to 
account  will  be  the  value  of  the  share  at  the  time  of  distribution  :  Re  Kelh/, 
1910,  1  Ch.  78 ;  79  L.  J.  C'h.  «(). 

{h)  Where  trusts  are  declared  l)y  reference,  the  two  funds  do  not  (unless    Hotchpot, 
so  expressed)  form  one   fund  for  the   ])urpose   of  the  hotchpot  clause  :  Be 
Marquis  of  Bristol,   LS97,    1    Cli.  94(i ;  (J6   L.  J.  Ch.  446 ;  see  HatcJiinsvii  v. 
Tottenham,  1898,  1  Ir.  R.  403. 

{hb)  See  Ee  Alexander,  1910,  2  Ch.  '>2d. 
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No.  39. 

Usual  lul- 

vancemeiit 

clause. 


The  Trustees  may  at  any  time  or  times,  but  with  the  consent 
in  writing  of  the  Husband  (c)  and  Wife  or  of  the  survivor  of  them, 
if  living,  raise  any  part  or  parts,  not  exceeding  together  one-half 
of  the  presumptive  or  vested  share  of  any  child  or  other  issue  of 
the  said  intended  marriage,  under  the  trusts  aforesaid,  and  may 
pay  or  apply  the  same  for  his  or  her  advancement  or  benefit  (d) 
as  the  Trustees  think  fit. 


No.  40.  The  Wife  may,  notwithstanding  the  restraint  on  anticipation 

Power  for  ^vife  hereinbefore  imposed,  surrender  her  life  interest  in  the  vested 

to  surrender      share  of  any  child  or  other  issue  of  the  said  intended  marriage 

in  favour  of  such  child  or  other  issue  so  as  to  bring  such  share 

into  possession  (e). 


No.  41. 

Usual  trusts 
in  default  of 
children. 


As  to  Hus- 
band's Trust 
Fund. 


If  there  shall  not  be  any  child  of  the  said  intended  marriage 
who  attains  a  vested  interest  under  the  trust  hereinbefore  declared 
in  default  of  appointment,  then,  Subject  to  the  trusts  and  powers 
hereinbefore  contained  : — 

(i.)  The  [Husband's]  Trust  Fund  (/)  and  the  income  and 
statutory  accumulations  (if  any)  of  the  income  thereof,  or  so 
much  thereof  as  shall  not  have  become  vested  or  been  applied 
under  any  of  the  trusts  or  powers  afi'ecting  the  same,  shall,  after 


Consent  of 

bankrupt 

husband. 


■  Benefit;." 


Variation 
where  one 
fund  only 
is  settled. 


Statutory 
accumulations. 


(c)  Where  the  husband  is  bankrupt,  the  consent  also  of  the  trustee  in 
bankruptcy  acting  under  the  direction  of  the  Court  of  Bankruptcy  is 
necessary:  Be  Cooper  (1884),  27  Ch.  D.  565;  see  also  Be  Bediwjfeld  and 
Herring,  1893,  2  Ch.  332  ;  62  L.  J.  Ch.  430,  a  case  of  a  power  of  sale  with 
consent. 

{d)  The  word  "benefit"  is  more  extensive  than  "advancement"  or 
"  i^referment,"  and  authorises  the  payment  of  debts  incurred  by  the  object 
of  the  power:  Lowther  v.  Bentinck  (1874),  L.  R.  19  Eq.  166;  44  L.  J.  Ch. 
197 ;  but  (/.  Mohjmux  v.  Fletcher,  1898,  1  Q.  B.  648  ;  67  L.  J.  Q.  B.  392. 
"Under  a  power  of  advancement  money  may  be  raised  for  maintenance  :  Be 
Breed's  Will  (1875),  1  Ch.  D.  226 ;  45  L.  J.  Ch.  191. 

(e)  This  is  not  a  usual  provision  in  a  settlement  made  under  the  Infant 
Settlements  Act,  1855.  If  a  power  of  advancement  is  given  it  can  seldom 
be  required. 

(/)  Sub-clauses  (i.)  and  (ii.)  are  ajiplicable  where  funds  are  settled  by  or 
on  behalf  of  the  husband  and  wife  respectively ;  but  where  onlj^  one  ftmd  is 
settled  it  should  be  called  the  trust  fund,  and  whichever  of  the  Forms  is 
applicable  should  bo  used. 

In  some  Forms  the  reference  to  the  statutory  accumulations  is  omitted  in 
reliance  on  Conv.  Act,  1881,  s.  43,  but  it  is  better  to  express  the  intention. 
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the  death  of  the  Wife  and  such  faihire  of  children  as  aforesaid, 
be  held  In  trust  for  the  Husband  absolutely  : 

(ii.)  The  [Wife's]  Trust  Fund  and  the  income  and  statutory  as  to  wife's 
accumulations  (if  any)  of  the  income  thereof,  or  so  much  thereof  '^™^*  Fund, 
as  shall  not  have  become  vested  or  been  applied  under  any  of  the 
trusts  or  powers  affecting  the  same,  shall  ((/),  after  the  death  of 
the  Husband  and  such  failure  of  children  as  aforesaid,  be  held 
In  trust  for  such  person  or  persons  and  purposes  as  the  Wife 
shall,  while  not  under  coverture,  by  deed,  revocable  or  irrevocable, 
or  shall,  whether  covert  or  sole,  by  Will  or  codicil  appoint  (//)  ; 
And  in  default  of  and  until  and  subject  to  any  such  appoint- 
ment, Upon  the  trusts  following  (that  is  to  say) : — If  the  Wife  shall 
survive  the  Husband,  then  In  trust  for  her  absolutely  without 
power  to  anticipate  her  expectant  interest  (/),  But  if  she  shall  die 
in  the  lifetime  of  the  Husband,  then  In  trust  for  the  person  or 
persons  w^ho  under  the  statutes  for  the  distribution  of  the  effects 
of  intestates  would  have  become  entitled  thereto  at  her  death  if 
she  had  died  possessed  thereof  intestate  and  without  ever  having 
been  married  (k),  such  persons,  if  more  than  one,  to  take  as 

((/)  See  last  note.  If  the  husband  only  takes  an  annuity  the  form  will  be  where  luis- 
"  shall  after  such  failure  of  children  as  aforesaid  and  subject  to  annuity .'*^'''^" 
providing  a  fund  to  answer  the  said  annuity  of  the  Husband  be 
held,  &C."  It  is  correct  to  refer  to  the  failure  of  "children"  and  not  to 
"  issue"  ;  there  is  no  "  trust  "  for  issue  ;  the  interests  taken  by  issue  under 
an  appointment  are  covered  by  the  words  "  Subject  to  the  trusts  and 
powers  hereinbefore  contained." 

{/i)  This  Form  is  still  in  common  use,  though  it  is  not  now  necessary  to   Powers  of  wife 
give  the  wife  a  testamentary  power  of  appointment  if  she  survives :  see    i"  default  of 
M.  W.  P.  Act,  1893,  s.  3;  Be  Wylk,  1895,  2  Ch.  116;  64  L.  J.  Ch.  613;  Be   ''""■''°- 
James,  1910,  1  Ch.  157  ;  79  L.   J.  Ch.  45.     Power  of  appointment  by  deed 
while   not  under   coverture   is   required,  otherwise  on   dissolution  of  the 
marriage  it  might  be  necessary  to  apply  to  the  Divorce  Coiu't  with  reference 
to  the  settled  property  under  the  Matrimonial  Causes  Act,   1859,  s.  5,  as 
extended  by  the  Act  of  1878,  s.  3  ;  Wijime  v.  W.  (1898),  78  L.  T.  796 ;  and  rf. 
Walpvle  V.  W.,  1901,  P.  196;  70  L.  J.  P.  49. 

(/)  A  restraint  on  anticipation  can  be  attached  to  a  reversionary  interest, 
and  is  effectual  to  prevent  alienation  until  the  interest  falls  into  possession  : 
/tV  Bi,wn  (1883),  27  Ch.  D.  at  pp.  421.  423;  53  L.  J.  Ch.  881  ;  Be  Tij'pett 
(1887),  37  Ch.  D.  444;  Be  Bankes,  1902,  2  Ch.  333;  71  L.  J.  Ch.  708;  see 
also  Be  Game,  1907,  1  Ch.  276;  76  L.  J.  Ch.  168.  Such  a  restraint  is  now 
necessary  :  M.  W.  P.  Act,  1882,  ss.  2,  19. 

(/c)  See  Re  Smith,  1903,  1  Ch.  373  ;  72  L.  J.  Ch.  184  ;  7?e  Brydone,  1903,  2  Ch.    "  Without 
84  ;  72  L.  J.  Ch.  528 ;  see  also  Be  Nightiiif/afe,  1909, 1  Ch.  385  ;  78  L.  J.  Ch.  196.    nf^n-ifd''"^" 

In  the  case  of  a  settlement  by  a  widow  having  children  by  a  pi-evious    Settlement 
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tenants  in  common  in  the  shares  in  which  they  would  have  taken 
under  the  same  statutes. 


No.  42. 

Power  to  raise 
and  pay  sum 
to  Wife  (/). 


No.  43. 

Power  for  Wife 
to  ax^point  to 
husband  an 
annual  sum. 


by  widow 

having 

children. 


Foreign 
domicil  of 
husband. 


The  Wife  may  from  time  to  time  or  at  any  time  by  any  writing 
under  her  hand  appoint  that  the  Trustees  shall  raise  out  of  the 
[Wife's]  Trust  Fund  any  sum  or  sums  not  exceeding  in  the  whole 

the  sum  of  £ and  pay  the  same  to  the  W^ife  absolutely,  or 

otherwise  as  she  may  direct,  and  such  sum  or  sums  shall  be 
forthwith  raised  and  paid  by  the  Trustees  accordingly. 

(i.)  The  Wife  may,  notwithstanding  coverture,  by  Will  or 
codicil  a2)point  that  after  her  death  any  annual  sum  or  sums 

not  exceeding  in  the  whole  the  annual  sum  of  £- shall  be 

paid  to  or  for  the  benefit  of  the  Husband  (/»)  during  the  residue 
of  his  life,  or  any  less  period,  out  of  the  annual  income  of  the 
[Wife's]  Trust  Fund,  and  the  annual  sum  or  sums  so  appointed 
shall  be  paid  accordingly  (ii)  : 

(ii.)  The  Trustees  may  set  apart  investments  out  of  the 
[Wife's]  Trust  Fund  the  income  whereof  shall  in  tbeir  opinion 
at  the  time  of  setting  apart  be  sufticient  to  answer  the  annual 
sum  so  appointed,  and  thereupon  the  balance  of  the   [Wife's] 

inaniage  the  words  "  without  ever  having  been  married  to  the 
husband  of  the  now  intended  marriage  "  should  bb  substituted :  see 
Emmim  v.  Bradford  (1880),  13  Ch.  D.  at  p.  497  ;  49  L.  J.  Ch.  222. 

If  the  husband  has  or  intends  to  acquire  a  foreign  domicil  add  after  the 
word  "intestate"  the  words  "domiciled  in  England."  Clauses  should  also 
be  added  to  the  settlement  providing  for  its  being  construed  according  to 
English  law,  statutory  or  otherwise,  against  any  person  being  appointed  a 
trustee  who  is  not  resident  in  the  United  Kingdom,  and  giving  the  wife  a 
general  power  of  appointment  over  any  property  or  savings  of  hers  excluded 
from  the  settlement. 

{!)  This  object  may  be  achieved  in  a  modified  manner  by  giving  the  wife 
power  to  revoke  part  of  the  settlement  with  the  consent  of  the  trustees  :  see 
Form  No.  71. 

{m)  This  power  .sliould  be  confined  to  the  intended  liusband,  and  jirovision 
for  a  future  husband,  when  reqviired,  should  be  made  by  a  power  to  resettle 
on  a  future  marriage  :  see  Forms  Nos.  46  and  47  ;  see  also  Re  Hancock,  1896, 
2  Ch.  173  ;  65  L.  J.  Ch.  690  ;  Foakes  v.  Jackson,  1900,  1  Oh.  807  ;  69  L.  J.  Ch. 
352;  and  (/.  Be  Barkers  Bolides,  1906,  1  Oh.  526;  75  L.  J.  Ch.  297.  As  to 
the  power  of  the  Court  to  order  payment  of  the  inccnne  which  might  have 
been  appointed  to  an  innocent  husband:  who  has  obtained  a  divorce,  see 
JJartopp  V.  //.,  1899,  P.  65  ;   68  L.  J.  P.  33. 

(//)  If  the  husband  surviving  has  a  power  of  appointment  among  issue, 
Form  No.  45  should  be  used. 
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Trust  Fund  may  be  dealt  with  or  distributed  free  from  the 
annual  sum.  and  the  same  shall  be  charged  exclusively  on  the 
income  for  the  current  year  of  the  investments  so  set  aj^art. 

The  Wife  may  from  time  to  time  or  at  any  time  [by  deed,       No.  44. 
revocable  or  irrevocable,  while  not  under  coverture  or  whether  Power  for  w^ife 
covert  or  sole]  by  Will  or  codicil  appoint  to   or  in  favour  of  Sl^^.^^f^'to*' 
the  Husband  in  case  he  survives  her  during  the  residue  of  his  Husband  (o). 
life,  or  any  less  period,  all  or  any  part  of  the  annual  income  of 
the  [Wife's]  Trust  Fund  :  And  upon  any  such  appointment  the 
powers  and  trusts  herein  limited  to  take  effect  after  the  death  of 
the  Wife  shall  take  effect  subject  to  the  interest  limited  by  any 
such  aj^pointment,  and  any  such  appointment  may  be  made  with 
a  gift  over  and  discretionary  trust  on  bankruptcy  or  otherwise 
for  the  benefit  of  the  Husband,  the  issue  of  the  now  intended 
marriage  and  other  persons  [corresponding  to  the  discretionary 
trust  hereinbefore  declared  concerning  the  annual  income  of  the 
Husband's  Trust  Fund,  with  such  variations]  as  the  Wife  may 
think  iit(p). 

If  the  Husband   shall    survive  the  Wife,    then   [the    annual      No.  45. 
income  of  the  (Wife's)  Trust  Fund  or]  so  much  of  the  annual  r^JT^^^of 
income  [thereof]  of  the  (Wife's)  Trust  Fund  as  shall  not  be  pay-  sm-pius income 

L  -•  ^  '  .  '•       .       after  payment 

able  to  him  under  these  j)resents  shall,  during  the  residue  of  his  of  annuity,  or 
life,  be  paid  or  applied  to  or  for  the  benefit  of  the  children  or  fiicoine  to'*^ 
issue  of  tbe  said  intended  marriage  or  otherwise  in  like  manner  Husband  (q). 
as  the  same  would  for  the  time  being  be  payable  or  applicable  if 
the  Husband  were  dead,  and  having  regard  to  any  appointments 
which  for  the  time   being  have  actually  been  made  under  the 
powers  aforesaid,  l)ut  so  that  such  payment  or  application  shall 
not  be  susjiended  on  account  of  the  possibility  that  he  may  make 
any  future  appointment  or  revoke  an  appointment. 

(o)  See  notes  to  last  l^^orm. 

(p)  The  words  in  square  brackets  will  only  be  nsed  where  the  husband 
has  a  protected  life  interest  in  his  own  fund.  The  appomtment,  if  made  of 
a  share  of  the  income,  may  provide  for  sotting  apart  investments  to  answer 
the  share. 

(7)  This  clause  is  only  necessary  where  the  husband  surviving  has  a  power 
of  appointment  among  issue  which  prevents  the  immediate  distribution  of 
the  fund,  after  setting  apart  what  is  required  for  payment  to  him  of  the 
annuity  or  part  of  the  annual  income  :  see  Forms  Nos.  35,  30,  43,  and  44. 
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No.  46.  (i-)  Provided  always,  that  if  the  wife  shall  marry  again,  then, 

— — ' — ^^  without  prejudice  to  any  appointment  which  may  have  already 
to  make  settle-  been  made  under  the  powers  hereinbefore  contained,  she  may, 
marriage  (r).  either  in  Contemplation  of  or  after  any  subsequent  marriage, 
from  time  to  time  by  deed,  revocable  or  irrevocable,  or  by  Will 
or  codicil,  revoke  the  trusts,  powers  and  provisions  hereinbefore 
declared  concerning  any  part  or  parts  of  the  [Wife's]  Trust 
Fund,  not  exceeding  together  the  following  shares  or  share 
thereof  (that  is  to  say) : — If  there  shall  be  but  one  child  and  no 
more  of  the  now  intended  marriage  who  attains  tbe  age  of  tM^enty- 
one  years,  or  being  female  marries  under  tbat  age,  not  exceeding 
two-third  shares  thereof.  And  if  there  shall  be  two  or  more  such 
children,  not  exceeding  one-half  thereof ;  And  may  appoint  that 
the  part  or  parts  to  which  such  revocation  extends  shall,  after 
her  death,  be  held  Upon  such  trusts  and  subject  to  such  powers 
and  provisions  and  generally  in  such  manner  for  the  benefit  of 
any  husband  (.s)  who  may  survive  her,  or  any  child,  children  or 
other  issue,  or  any  one  or  more  exclusively  of  the  children  or 
other  issue  of  such  subsequent  marriage,  including  powers  of 
advancement  in  favour  of  any  issue,  similar  to  the  power  for  that 
purpose  hereinbefore  contained  in  favour  of  issue  of  the  now 
intended  marriage,  as  the  Wife  may  think  proper,  but  so  that 
subject  to  the  trusts,  powers  and  provisions  so  appointed,  the  part 
or  parts  of  the  [Wife's]  Trust  Fund  to  which  any  such  revocation 
and  appointment  relates,  or  so  much  thereof  respectively  as  shall 

The  words  in  square  brackets  are  required  only  in  connexion  with  Form 
No.  43  or  No.  44. 

(?■)  A  power  to  make  a  future  settlement  should  always  be  given  if  there 
is  a  covenant  to  settle  after-acquired  property.  After  a  divorce  the  settle- 
ment can  be  varied  so  as  to  prevent  the  exercise  of  such  a  power  as  this  to 
the  prejudice  of  the  innocent  party :  Maudslay  v.  M.  (1877),  2  P.  D.  2o6, 
261 ;  47  L.  J.  P.  26 ;  Noel  v.  N.  (1885),  10  P.  D.  179  ;  54  L.  J.  P.  73  ;  Daij 
V.  7).  (1898),  78  L.  T.  358;  Hartopp  v.  //.,  1899,  P.  65;  68  L.  J.  P.  33. 
When  the  power  is  made  to  depend  on  survivorship,  the  Court  will  not  as  a 
rule  vary  the  settlement  so  as  to  make  the  power  exercisable  during  the  life 
of  the  guilty  party  :  Pollard  v.  P.,  1894,  P.  172  ;  63  L.  J.  Ch.  104 ;  though 
there  is  jurisdiction  :  Whitton  v.  IT.,  1901,  P.  348  ;  71  L.  J.  P.  10;  Roberts 
V.  R.,  1906,  P.  142  ;  75  L.  J.  P.  48. 

(s)  The  husband  may  be  a  person  xuiborn  at  the  date  of  the  settlement : 
Re  Abbott,  189:5,  1  Ch.  54;  62  L.  J.  Ch.  46;  and  cf.  lV<tiiiwri<//d  v.  Miller, 
1897,  2  Ch.  255  ;  66  L.  J.  Ch.  616  ;  Re  Gmje,  1898,  1  Ch.  498  ;  67  L.  J.  Ch. 
200 ;  and  see  Re  Davies  and  Kent,  1910,  2  Ch.  35. 
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not  have  become  vested  or  been  applied  under  any  of  such  trusts, 
powers  or  provisions,  shall  devolve  under  these  presents  in  the 
same  manner  as  if  no  revocation  or  appointment  had  been  made 
under  this  present  power  : 

(ii.)  Provided  also,  that  under  an  exercise  of  tlie  power  afore- 
said any  Husband  who  may  survive  the  Wife  shall  not  take  more 
than  a  life  interest,  and  that  any  child  (/)  of  the  Wife  shall  not, 
except  by  way  of  a'lvancement,  become  entitled  to  any  share  of 
the  [Wife's]  Trust  Fund  unless  such  child  attains  the  age  of 
twenty-one  years,  or  being  female  marries  under  that  age  : 

(iii.)  Provided  also,  that  an  only  child  or  any  two  or  more 
children  and  any  issue  of  a  child  or  children  collectively  of  the 
Wife  by  a  subsequent  marriage  shall  not  under  an  exercise  of 
the  said  j^ower  become  entitled  to  a  larger  share  of  the  [Wife's] 
Trust  Fund  than  such  only  child  or  such  children  collectively 
would  have  taken  in  case  the  [Wife's]  Trust  Fund  had  been 
equally  divided  between  all  the  children  of  the  Wife  by  every 
marriage  who  attain  the  age  of  twenty-one  years,  or  being  female 
marry  under  that  age  : 

(iv.)  Provided  further,  that  the  power  last  aforesaid  may  be 
exercised  so  often  as  the  Wife  shall  marrj^  so  that  the  total 
amount  ultimately  appointed  under  all  revocations  and  appoint- 
ments made  pursuant  thereto  shall  not  exceed,  according  to  the 
event,  the  shares  or  share  hereinbefore  specified  of  the  [Wife's] 
Trust  Fund. 

(i.)  Provided  always,   that  if  the  Husband  or  W^ife,  as  the      No.  47. 
case  may  be,  shall  marry  again,  then,  without  prejudice  to  any 
appointment   which   may  have  already  been  made   under    the  band  or  Wife 

,  .     ,      „  I'll  f.  n  ^o  make  set- 

powers    hereinbefore    contamed,    he,    so    far    as    regards    the  tiementon 
Husband's  Trust  Fund,  and  she,   so  far  as  regards  the  Wife's  malTi!ige  («)• 
Trust  Fund,  may,  either  in  contemplation  of  or  after  any  subse- 
quent marriage,  make  such   revocation  and  appointment  with 
respect  to  those    funds    respectively  as   hereinafter   mentioned 
(that  is  to  say),  may  from  time  to  time  by  deed,  revocable  or 


(<)  This  provision  cannot  be  extended  to  other  issue  on  the  ground  of 
remoteness.  It  would  apply  to  the  usual  trust  in  default  of  appointment, 
as  well  as  to  appointed  interests,  and  according  to  the  usual  practice  is 
confined  to  sons  who  attain  twenty-one. 

{u)  See  notes  to  last  Foi-m. 
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irrevocable,  or  by  Will  or  codicil,  revoke  the  trusts,  powers  and 
provisions  hereinbefore  declared  concerning  any  part  or  parts  of 
the  Husband's  Trust  Fund  or  the  Wife's  Trust  Fund,  as  the  case 
may  be,  not  exceeding  together  the  follo^Ying  shares  or  share 
thereof  (that  is  to  say): — If  there  shall  be  but  one  child  and  no 
more  of  the  now  intended  marriage  who  attains  the  age  of 
twenty-one  years,  or  being  female  marries  under  that  age,  not 
exceeding  two-third  shares  thereof.  And  if  there  shall  be  two  or 
more  such  children,  not  exceeding  one-half  thereof;  And  may 
appoint  that  the  part  or  parts  to  which  such  revocation  extends 
shall,  after  his  or  her  death,  as  the  case  may  happen,  be  held 
Upon  such  trusts  and  subject  to  such  powers  and  provisions,  and 
generally  in  such  manner  for  the  benefit  of  any  Wife  who  may 
survive  him  or  any  Husband  who  may  survive  her,  as  the  case 
may  be,  or  any  child,  children  or  other  issue,  or  any  one  or  more 
exclusively  of  the  children  or  other  issue,  of  such  subsequent 
marriage,  including  powers  of  advancement  in  favour  of  any  issue, 
similar  to  the  power  for  that  purpose  hereinbefore  contained  in 
favour  of  the  issue  of  the  now  intended  marriage,  as  the  Husband 
or  the  Wife,  as  the  case  may  be,  may  think  proper,  but  so  that, 
subject  to  the  trusts,  powers  and  provisions  so  appointed,  the 
l^art  or  parts  of  the  fund  to  which  any  such  revocation  and 
appointment  relates,  or  so  much  thereof  respectively  as  shall  not 
have  become  vested  or  been  applied  under  any  of  such  trusts, 
powers  or  provisions,  shall  devolve  under  these  presents  in  the 
same  manner  as  if  no  revocation  or  appointment  had  been  made 
under  this  present  power  : 

(ii.)  Provided  also,  that  under  an  exercise  of  the  power  afore- 
said any  Wife  who  may  survive  the  Husband  or  any  Husband  who 
may  survive  the  Wife,  as  the  case  may  be,  shall  not  take  more 
than  a  life  interest,  and  that  any  child  of  the  person  making  the 
appointment  shall  not,  except  by  way  of  advancement,  become 
entitled  to  any  share  of  the  fund  to  which  the  appointment 
relates,  unless  such  child  attains  the  age  of  twenty-one  years,  or 
being  female  marries  under  that  age : 

(iii.)  Provided  also,  that  an  only  child  or  any  two  or  more 
children  and  any  issue  of  a  child  or  children  collectively  of  the 
person  making  the  appointment  by  a  subsetpient  marriage  shall 
not,  under  an  exercise  of  the  said  power,  become  entitled  to  a 
larger  share  of  the  fund  to  which  the  appointment  relates  than 
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such  only  child  or  such  children  collectively  would  have  taken  in 
case  that  fund  had  heen  equally  divided  hetween  all  the  children 
of  the  person  making  the  appointment  hy  every  marriage  who 
attain  the  age  of  twenty-one  years,  or  being  female  marry 
under  that  age  : 

(iv.)  Provided  furthee,  that  the  power  last  aforesaid  may  be 
exercised  so  often  as  the  person  having  the  power  shall  marry, 
so  that  the  total  amount  ultimately  appointed  under  all  revoca- 
tions and  appointments  made  pursuant  thereto  shall  not  exceed, 
according  to  the  event,  the  shares  or  share  hereinbefore  specified. 


Section  IV. 

COVENANTS  TO  SETTLE  AFTER-ACQUIRED 
PROPERTY,  &c. 

(i.)  It  is  hereby  agreed,  and  the  "Wife  hereby  covenants  with      No.  48. 
the  Trustees  and  with  each  of  them,  that  if  she  shall  at  any  time  Agreement  to 
after  the  now  intended  marriage  and  during  the  same  coverture  settle  after- 

^                              "  acquired 
'_ property  of 

[x)  Where  the  words  "  to  which  the  husband  in  her  right "  were  added,  as 
the  husband's  title  did  not  arise  until  marriage,  the  covenant  covered  chattels 
of  the  wife  which  vested  in  the  husband  on  marriage  :  WilUums  v.  Jfertier 
(1884),  10  A.  C.  1  ;  54  L.  J.  Q.  B.  148. 

With  respect  to  the  constriiction  of  provisions  of  this  nature  the  following    Covenant  to 
points  have  been  decided  or  v)rovided  for  by  statute  : — ■  settle  after- 

3jCQ  iiirGG. 

(1.)  That  a   covenant  to   settle  property  to  which  the  wife  shall  become   piopertj-. 
entitled  during   the  covertuie   does  not  include  property  to  which  she  is    Corstruction 
entitled  for  a  vested  interest  in  possession  at  the  time  of  the  marriage  :    °^  covenant  to 
Otter  V.  3Iehil/  (1848),  2  De  G.   &  Sm.   257  ;   17  L.  J.  Ch.  345  ;    Wiiton  v.    towhicliTfe^ 
Cotriii  {lSo6),  S  Drew.   617;  25  L.   J.   Ch.  850;  ArcJier  v.  AW/?/ (1860),  1    becomes  en- 
Dr.   &   ISm.   ;-()0;   29   L.  J.   Ch.  911;    Ch nrch ill  v.  Shepherd  (imS),  33  Beay.    coJerture!"^ 
107  ;  and  see  Norton  on  Deeds,  593,  594.     Nor  property  in  which  she  has  an 
interest  in  reversion,  whether  vested  or  contingent,  which  does  not  fall  into 
possession  until  after  the  covertiu-e  has  determined :  Be  Peddtr  (1870),  L.  E. 
10  Eq.   585;  40  L.  J.  Ch.  77;  Be  MicheWs   Trusts  (1878),   9  Ch.   D.   5;    48 
L.  J.  Ch.  50.     Nor  property  to  which  she  becomes  entitled  while  a  judicial 
separation  is  in  force:  Davenport  v.  Marshall,  1902,  1   Ch.  82;   71  L.  J.  Ch. 
29;  Be  Bankes,  1902,  2  Ch.  333  ;  71  L.  J.  Ch.  70S. 

(2.)  That  a  covenant  in  this  form  does  not  include  property  which,  being    Eeversionary 
reversionary  at  the  time  of  the  marriage,  falls  into  possession  during  the    interests, 
coverture :  Re  Bland's  Settlenient,  1905,  1  Ch.  4  ;  74  L.  J.  Ch.  28  ;  but  does 
include  property  to  which  she  becomes  entitled  in  reversion  during   the 
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Covenant 
extending  to 
wife's  pro- 
perty at  time 
of  marriage 
includes  rever- 
sion falling 
into  possession 
after  cover- 
ture. 

As  to  pro- 
perty given  to 
wife  for 
separate  use. 


M.  W.  P.  Act, 
1907,  s.  2. 

Settlements  of 
a  married 
woman's 
separate 
property. 


Query  liow 
far  valid 
settlement 
can  be  made 
if  wife  dies 
an  infant, 
leaving 
husband 
surviving. 


coverture,  and  which,  falls  into  possession  after  it  has  determined,  if  the 
husband  survives  :  Hughes  v.  Yniiny  (186;3),  !»  Jur.  N.  S.  ;376  ;  82  L.  J.  Ch. 
137  ;  or  if  the  wife  survives  and  has  joined  in  the  covenant:  Butcher  v.  Z>. 
(ISol),  14  Beav.  222;  Re  TfEstamiies  (188-4),  32  W.  E.  978;  53  L.J.  Ch. 
1117  ;  see  also  Lloyd  v.  Frkhard,  1908,  1  Ch.  265;  77  L.  J.  Ch.  183,  where 
the  words  of  the  covenant  were  very  wide.  The  covenant  cannot  be  enforced 
by  volunteers:  Re  UAnijihau  (1880),  15  Ch.  D.  228;  49  L.  J.  Ch.  756: 
A.-G.  V.  Jacohs  Smith,  1895,  2  Q.  B.  341 ;  64  L.  J.  Q.  B.  605  ;  Re  Phunptre, 
1910,  1  Ch.  609;  79  L.  J.  Ch.  340  (which  case  also  decided  that  gifts  by  a 
husband  during  covertuie  are  caught  by  the  covenant) ;  Norton  on  Deeds, 
606. 

(3.)  That  a  covenant  to  settle  property  to  which  the  wife  is  entitled  at  the 
date  of  the  settlement,  or  of  the  marriage,  includes  propertj'  in  which  she 
has  a  reversionary  interest  at  the  time  of  the  marriage  (whether  vested  or 
contingent)  but  which  does  not  fall  into  possession  until  the  covex'ture  has 
determined  :  Re  Mackenzie's  Settlement  (1867),  L.  E.  2  Ch.  345  ;  36  L.  J.  Ch. 
320  ;  Aiiar  v.  Geor<je  (1876),  2  Ch.  D.  706. 

(4.)  That  a  provision  for  settling  after-acquired  property  of  the  wife  binds 
propertj^  given  for  her  separate  use,  if  it  is  in  the  form  of  a  covenant  by  her  : 
Coventry  Y.  G.  (1863),  32  Beav.  612;  Re  A / In utt  {IH83),  22  Ch.  D.  275;  52 
L.  J.  Ch.  299  ;  or  of  a  general  agreement  between  the  parties,  or  even  of  a 
covenant  by  the  husband,  unless  in  the  two  latter  cases  the  acts  to  be  done 
for  vesting  the  property  in  the  trustees  are  to  be  done  by  the  husband  alone  : 
Dawes  v.  Tredwell  (1881),  18  Ch.  D.  354  ;  Re  Smith  (1900),  W.  N.  75. 

(5.)  S.  2  of  the  M.  W.  P.  Act,  1907,  provides  that  :  — 

"(1)  Notwithstanding  section  nineteen  of  the  M.  W.  P.  Act,  1882,  a 
settlement  or  agreement  for  a  settlement  made  after  the  commencement  of 
this  Act  by  the  husband  or  intended  husband,  whether  before  or  after 
marriage,  respecting  the  property  of  any  woman  he  may  marry  or  have 
married,  shall  not  be  valid  unless  it  is  executed  by  her  if  she  is  of  full  age, 
or  confirmed  by  her  after  she  attains  full  age. 

"  (2)  But  if  she  dies  an  infant  any  covenant  or  disposition  by  her  husband 
contained  in  the  settlement  or  agreement  shall  bind  or  pass  any  interest  in 
any  property  of  hers  to  which  he  may  become  entitled  on  her  death  and 
which  he  could  have  bound  or  disposed  of  if  this  Act  had  not  been  passed. 

"  (3)  Nothing  in  this  section  shall  render  invalid  any  settlement  or 
agreement  for  a  settlement  made  or  to  be  made  under  the  provisions  of  the 
Infant  Settlements  Act,  1855."  This  section  meets  the  decisions  in  Stevens 
V.  Trevor-Garrick,  1893,  2  Ch.  307  ;  62  L.  J.  Ch.  660,  and  Buchland  v.  B., 
1900,  2  Ch.  534;   69  L.  J.  Ch.  648. 

A  question  arises  whether  under  sub-s.  2  a  husband  can  on  behalf  of  an 
infant  wife  bind  property  to  which,  under  the  law  in  force  before  1883,  he 
would,  apart  from  any  separate  use,  have  become  entitled  on  the  marriage — 
e.g.,  personal  property  and  chattels  real,  his  interest  during  the  joint  lives 
in  her  freeholds  and  copyholds,  and  her  things  in  action  reduced  into 
possession  during  the  coverture ;  it  is  conceived  that  if  he  survives  he  can, 
without  prejudice  to  his  wife's  statutory  interest  diu-ing  her  life,  bind  any 
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estate  by  the  curtes^}',  all  chattels  real  and  personal,  and  also  things  in  action, 
subject  in  the  latter  case  to  taking  out  letters  of  administration. 

(6.)  That  a  covenant  by  the  wife  for  settling  after-acquired  property  does 
not  extend  to  property  of  whicli  she  is  tenant  in  tail  :  Re  Dunsany''s  Settle- 
ment, 1906,  1  Ch.  578  ;  75  L.  J.  Ch.  356  ;  but  a  tenant  in  tail  by  an  unenrolled 
deed  can  convey  a  base  fee  determinable  bj'  entry  of  the  issue  who  would 
have  been  tenant  in  tail  in  possession  if  the  base  fee  had  not  been  created  : 
Doe  v.  Woodroffe  (1849),  2  H.  L.  C.  811  ;  18  L.  J.  Ex.  498  ;  and  see  50  Sol.  J. 
57(t. 

(7.)  That  a  covenant  by  the  wife  for  settling  after-acquired  propertj'  does 
not  operate  as  an  exercise  of  a  general  power  of  aj^pointment  or  as  a  covenant 
to  exercise  such  a  power:  Re  Gerard  (1888),  W.  N.  35;  but  maj-  be  so 
worded  as  to  cover  property  subject  to  a  power  :  Re  Anstis  (1886),  31  Ch.  D. 
596;  but  see  Tremai/ne  v.  Rashleigh,  1908,  1  Ch.  681  ;  77  L.  J.  Ch.  365.  If 
the  wife  is  herself  entitled  in  default  of  appointment,  her  interest  will  be 
bound,  and  she  cannot  defeat  the  covenant  by  an  appointment :  Re  O'ConneU, 
1903,  2  Ch.  574  ;  72  L.  J.  Ch.  709.  Such  a  covenant  includes  a  life  interest 
or  an  anniiity,  in  the  absence  of  any  indication  in  the  deed  of  a  contrary 
intention  :  Re  DvmliiKj,  1904,  1  Ch.  441  ;   73  L.  J.  Ch.  194. 

(8.)  That  such  a  covenant  does  not  bind  property  which  the  wife  is 
restrained  from  disposing  of:  Re  Currey  (1886),  32  Ch.  D.  361  ;  55  L.  J.  Ch. 
906;  and  see  Re  Bankes,  1902,  2  Ch.  333;  71  L.  J.  Ch.  708;  or  propeity  in  a 
country  where  the  covenant  could  not  be  enforced  :  Re  Fearse's  SettJeiaent, 
1909,  1  Ch.  304 ;  78  L.  J.  Ch.  73. 

(9.)  That  if  the  wife,  being  an  infant,  enters  into  a  covenant  to  settle  her 
after-acquired  propertj',  she  must  elect,  on  coming  of  age,  whether  she  will 
perform  such  covenant,  or  compensate  the  persons  disappointed  by  her 
refusal  out  of  any  interest  given  to  her  by  the  same  instrument  in  her 
husband's  property  :  Codrinyton  v.  C.  (1875),  L.  E.  7  H.  L.  854  ;  45  L.  J.  Ch. 
660;  and  see  Edwards  v.  Carter,  1893,  A.  C.  360;  63  L.  J.  Ch.  100;  see 
Viditz  V.  Cflhujan,  1900,  2  Ch.  87;  69  L.  J.  Ch.  507;  Re  Bankes,  siq). ; 
unless  by  the  terms  of  the  instrument  she  is  i-estrained  from  anticipating  : 
Smith  V.  Lucas  (1881),  18  Ch.  D.  531  ;  Re  Vard„n  (1885),  31  Ch.  D.  275  ;  55 
L.  J.  Ch.  259;  see  also  Haynes  v.  Foster,  1901,  1  Ch.  361;  70  L.  J.  Ch. 
302. 

(10.)  That  such  a  covenant  is  restricted  to  property  acquired  during  cover- 
ture, although  the  words  "  during  the  coverture"  are  omitted,  if  the  wife 
survives:  Re  CoyhJan,  1894,  3  Ch.  76;  63  L.  J.  Ch.  671;  but  not  if  the 
husband  survives:  Fisher  v.  Shirley  (1889),  43  Ch.  D.  290;  59  L.  J.  Ch.  29. 

(11.)  That  where  a  person  gives  to  a  married  woman  who  has  entered  into 
such  a  covenant  an  interest  in  property  of  such  a  nature  as  to  come  within 
its  tenns,  any  declaration  of  the  donor's  intention  that  the  property  shall 
not  be  affected  by  the  covenant  is  inoperative:  Schvl field  v.  Spooner  (1884), 
26  Ch.  D.  94  ;  53  L.  J.  Ch.  777  ;  Re  Wharton  (1910),  102  L.  T.  531.  Hence 
the  necessity  for  the  words  in  brackets  in  the  text. 

(12.)  That  a  life  interest  subject  to  forfeiture  on  alienation  is  not  within 
the    covenant:    Re    Cratushay,   1891,    3    Ch.    176;    60  L.   J.   Ch.   583;    nor 
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(forms)  settlemknts  (personal) 


Ijegacy  duty 
deductecl. 


Covenant  by 
husband  to 
settle  his 
after-acquired 
property. 


The  covenant 
by  wife  is 
not  "  usual." 

Stamp. 


become  entitled  in  any  manner  and  for  any  estate  or  interest  (//) 

to   any  real   or   personal   property  exceeding   in   value   £ ■ 

at  one  time  and  from  one  and  the  same  source,  except  gifts  of 
any  description  from  the  Husband  to  the  Wife  (////),  and  except 
jewels,  trinkets,  ornaments,  furniture,  plate,  china,  glass,  pictures, 
prints,  books  and  other  chattels  passing  by  delivery,  and  not 
being  securities  for  money,  [and  except  also  property  as  to  which 
an  express  contrary  direction  is  contained  in  the  instrument 
under  which  it  is  acquired  (,?)],  which  excepted  properties,  and 
also  any  property  exce])ted  from  this  covenant  as  not  exceeding 

in  value  M ,  it  is  hereby  agreed  shall  belong  to  her  absolutely, 

Then  and  in  every  such  case  she  and  all  other  necessary  parties 
will  at  the  cost  of  the  trust  estate  as  soon  as  may  be,  and  to  the 
satisfaction  of  the  Trustees,  convey  such  real  or  personal  property 
to  the  Trustees  Upon  trust  to  sell,  call  in,  or  convert  into 
money  the  part  or  parts  thereof  not  consisting  of  money,  but 
with  power  for  the  Trustees  to  postpone  such  sale,  calling  in 
and  conversion  so  long  as  tliey  may  think  fit,  and  to  retain 
investments  transferred  under  this  covenant,  and  to  dispose  of 

accumulations  or  savings  of  the  wife's  income :  7?e  ClutterbucJc,  1905,  1  C'h. 
200  ;   73  L.  J.  Ch.  (39S;  Mavhenzie  v.  AlJardes,  190.5,  A.  C.  285. 

(l.'j.)  That  a  legacy  of  £500,  reduced  to  £450  alte  jiayment  of  legacy 
duty,  is  not  within  a  covenant  to  settle  sums  of  £5  or  upwards  :  Ih'  Pares, 
1901,  1  Ch.  708  ;  70  L.  J.  Ch.  42(3. 

(14.)  A  covenant  by  a  husband  to  settle  his  after-acquired  property  is 
unusual.  Where  a  husband  covenanted  to  settle  property  to  which  he 
should  become  entitled  "  by  devise,  payment,  purchase,  or  otherwise,"  the 
covenant  was  held  to  include  a  policy  effected  by  him  on  his  life  as  being 
acquired  by  purchase.  Whether  the  covenant  could  be  enforced  as  a  general 
covenant  to  assign  all  the  husband's  propeity  was  treated  as  doubtful,  but 
the  covenant  was  held  divisible  :  Be  Turcan  (1888),  40  Ch.  D.  5  ;  58  L.  J.  Ch. 
101 ;  and  see  Be  Beis,  1904,  2  K.  B.  769,  at  pp.  782,  783  ;  73  L.  J.  K.  B. 
929;  a&.  snh  wmi.  Clom)h  v.  S-nnucI,  1905,  A.  C.  442;   74  L.  J.  Iv.  B.  918. 

(15.)  That  an  agreement  to  settle  after- acquired  property  of  the  wife  is 
not  a  "usual"  clause  to  bo  inserted  without  instructions  :  Be  Maddij,  1901, 
2Ch.  820;  71  L.  J.  Ch.  18. 

It  is  desirable  to  exclude  property  to  which  the  wife  is  entitled  at  the  date 
of  marriage  because  of  the  difhculty  in  ascertaining  the  proper  stamp.  The 
covenant  to  settle  after-acquired  property  cariies  a  10s.  stamp. 

(//)  K  spes  surressionis  is  not  an  "estate  or  interest":  Be  Simpson,  1904, 
1  Ch.  1  ;  73  L.  J.  Ch.  53. 

[yy)  See  Be  Plnmptre,  1910,  1  Ch.  609. 

{z)  The  words  in  brackets  may  or  may  not  be  desirable;  see  para.  11  of 
last  note  but  one. 
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the  annual  income  thereof  in  like  manner  as  the  annual  income 
of  the  [Wife's]  Trust  Fund,  and  so  that  a  reversionary  interest 
be  not  sold  before  it  falls  into  possession  unless  the  Trustees  see 
special  reason  for  sale  (a)  : 

(ii.)  The  Trustees  shall  stand  possessed  of  the  money  to  arise  Trusts 

^      ^  '■  _  .    ,■,         aeclared 

from  such  sale,  calling  in,  or  conversion,  and  of  any  part  of  the  by  reference. 
said  property  received  in  money,  Upon  the  trusts  and  subject  to 
the  powers  and  j^rovisions  hereinbefore  declared  concerning 
money  forming  part  of  the  [Wife's]  Trust  Fund,  or  as  near 
thereto  as  circumstances  will  permit,  and  so  as  to  form  one 
fund  [h)  for  all  purposes,  including  the  hotchpot  provision,  with 
the  [Wife's]  Trust  Fund. 

(iii.)  Provided  nevertheless,  that  any  annuity  or  the  income  As  to  life 

.  111'j.         L    interests  and 

of  any  other  real  or  personal  property  hmited  to  or  held  in  trust  annuities, 
for  the  Wife  for  her  life  only  or  for  any  term  of  years  determin- 
able on  her  death,   is  not   to  be   sold  without  her  consent  in 
writing,  and  if  not  sold  and  until  sale  thereof  (if  any)  is  to  be 
paid  to  her  without  j)ower  of  anticipation  during  any  coverture. 

(iv.)  Provided  always,  that  the  Trustees  shall  not  be  made  Exoneration 
accountable  in  resjject  of  any  real  or  personal  property  becoming 
subject  to  the  covenant  lastly  hereinbefore  contained  unless  and 
until  the  same  shall  have  been  actually  conveyed,  assigned,  paid 
or  transferred  to  them,  nor  shall  they  be  chargeable  with  breach 
of  trust  or  made  liable  in  any  way  for  not  taking  any  proceedings 
to  get  in  the  same  real  or  personal  property  or  any  part  thereof 
unless  and  until  required  in  writing  so  to  do  by  some  person,  or 
the  guardian  of  some  person,  beneficially  interested  under  these 
presents,  and  unless  also  due  provision  be  made  to  the  satisfaction 
of  the  Trustees  for  payment  of  the  costs  of  any  proceedings 
required  to  be  taken. 

(v.)  (Add  Form  No.  56 ;  this  jonn  need  onlyhe  used  once  in  the 
same  settlement.  If  a  power  to  purchase  land  is  added  it  slioidd 
come  after  that  j^ower  as  a  separate  clause.) 

(i.)  The  Husband  hereby  covenants  with  the  Trustees  and      No.  49. 
with  each  of  them  that  if  the  said  intended  marriage  shall  be  covenant  by 

~~ Husband  to 

(a)  The  rule  in  Hoiue  v.  E.  of  Dartmouth  (1802),  7  Yes.  137  a,  does  not   ^^ep  up  policy 
■,,..■.  „  ^,  -^  -r     -r    ,-,-,       on  his  life  (c). 

apply  to  settlements:    Re   Van  Siranhenzte,    1901,  2  Ch.  <  «9  ;  70  L.  J.  Ch. 

825. 
(h)  See  Jle  Marquis  of  Bristol,  1897,  1  Ch.  946  ;  66  L.  J.  Ch.  446. 

\c)  Where  a  policy  is  settled  and  the  settlor  does  not  covenant  to  keep  it   Where  policy 
■^         -^  settled  and  no 
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(forms)    settlements  (personal). 


Power  for 
Trustees  to 
keep  up  or 
restore  policy 
or  effect  new 
policy. 


covenant  to 
keep  it  on  foot. 


Variation 
where  one 
fund  only 
settled. 


solemnised  he  will  not  by  any  act  or  omission  cause  or  allow  the 
policy  hereby  assigned,  or  any  policy  substituted  therefor  as 
hereinafter  provided,  to  become  void  or  voidable  (J),  and  will 
during  his  life  from  time  to  time  duly  pay  all  mone}'  payable 
and  do  all  things  necessary  for  keeping  on  foot  the  said  policy, 
or  any  policy  substituted  as  aforesaid,  or  for  restoring  the  same 
respectively  if  and  when  voidable  ;  And  if  any  such  policy  shall 
become  void  will  at  his  own  cost  efiect  on  his  life  a  new  sub- 
stituted policy  or  policies,  with  such  office  and  in  such  names  or 
name  as  the  Trustees  shall  direct,  and  for  an  amount  equal  to 
the  sum  which  would  have  been  payable  under  the  void  policy  if 
it  had  not  become  void  and  the  Husband  had  died  at  the  time 
when  it  became  void,  and  will  deliver,  and  if  necessary  will  also 
assign,  every  such  substituted  policy,  and  deliver  the  receipt  for 
every  such  payment  to  the  Trustees,  and  will  not  do  or  suffer  any 
act  or  thing  by  means  whereof  the  Trustees  may  be  prevented 
from  receiving  any  money  assured  by  any  policy,  whether 
original  or  substituted,  subject  to  the  trusts  of  these  presents  : 

(ii.)  The  Trustees  may  at  any  time,  in  their  absolute  discretion, 
apply  any  income  of  the  Trust  Fund[s  hereinbefore  settled],  or 
if  income  be  insufficient  then  any  capital,  in  making  any  pay- 
ments proper  for  keeping  on  foot  or  restoring  any  subsisting 
policy,  or  for  effecting,  keeping  on  foot,  or  restoring  any  sub- 
stituted policy  [but  so  that  as  between  the  Husband's  Trust  Fund 
and  the  Wife's  Trust  Fund  the  said  payments  shall  be  made 
primarily  out  of  the  Husband's  Trust  Fund,  and  payments  (if 
any)  made  out  of  the  Wife's  Trust  Fund  shall  be  repaid  to  it  as 
soon  as  may  be  out  of  the  Husband's  Trust  Fund(e)]  :  And 

on  foot,  but  pays  the  premiums  voluntarily  and  then  becomes  bankrupt  and 
dies,  his  ti'ustee  in  bankruptcy  is  not  entitled  to  a  proportion  of  the  j)olicy 
money  as  a  "  settlement "  within  the  meaning  of  the  Bankruptcy  Act,  1883, 
s.  47  :  Re  Harrison,  1900,  2  Q.  B.  710 ;  69  L.  J.  Q.  B.  942. 

[d)  See  Di)rmay  v.  BorrodaiJe  (1847),  10  Beav.  33o  ;  16  L.  J.  Ch.  337,  as 
to  the  effect  of  these  negative  words. 

(e)  Omit  these  words  in  brackets  if  there  is  only  one  trust  fund  settled ; 
or  if  such  only  fund  belongs  to  the  wife,  substitute  the  following  words : — 

[but  SO  that  all  money  received  by  the  Trustees  under  any  such 
policy  shall  be  primarily  charged,  in  priority  to  the  trusts, 
powers  and  provisions  hereinbefore  declared  or  referred  to 
concerning  the  same,  with  the  repayment  to  the  Trust  Fund  of 
ail  such  payments  thereout  as  aforesaid]. 
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every  policy  so  effected,  and  the  money  payable  thereunder,  shall 
be  held  and  applied  upon  the  trusts  and  subject  to  tlie  powers 
and  provisions  hereinbefore  declared  concerning  the  policy  hereby 
assigned,  and  the  money  payable  thereunder  : 

(iii.)  It  shall  not  be  obligatory  on  the  Trustees  to  enforce  any  Limitation  of 

,,.,»  .,.  „  ,.  liabilities  of 

covenant  herein  beiore  contanied  m  reierence  to  any  policy,  Trustees, 
whether  original  or  substituted,  or  to  a]3ply  any  income  or  capital 
in  making  payments  for  keeping  on  foot  or  restoring  any  policy, 
unless  when  required  so  to  do  in  any  specific  case  by  writing 
signed  by  some  person,  or  the  guardian  of  some  person,  bene- 
ficially interested  :  And  unless  also  due  provision  be  made  to 
the  satisfaction  of  the  Trustees  for  payment  of  the  costs  of  any 
proceedings  required  to  be  taken,  and  any  omission  or  neglect  by 
the  Trustees  in  any  of  the  matters  aforesaid  (excej^t  when 
required  and  upon  due  provision  made  as  aforesaid)  shall  not 
constitute  a  breach  of  trust,  and  the  Trustees  shall  not  be 
responsible  on  account  of  any  policy  becoming  void  through  any 
means  except  their  own  omission  or  neglect  when  so  required, 
and  upon  due  provision  made  as  aforesaid  : 

(iv.)  Any  bonus  or  any  part  of  any  bonus  at  any  time  declared  Power  to  sur- 
in  respect  of  the  policy  hereby  assigned  or  any  substituted  policy,  or'su'bstltute 
and  capable  of  being  so  applied,  may,  instead  of  being  added  to  another  policy, 
the  money  assured  by  the  policy,  be  applied  at  the  option  of  the 
Husband  in  the  reduction  or  extinction,  either  immediately  or  as 
from  any  future  date,  of  the  future  premiums  on  such  policy ; 
And  if  the  Trustees  consider  that  circumstances  render  it 
expedient  they  may,  without  being  liable  to  account  for  the 
exercise  of  their  discretion,  surrender  the  said  policy  or  any 
substituted  policy  or  may  exchange  such  policy  for  a  policy  on 
which  the  premiums  are  fully  paid  up,  but  so  that  all  money 
received  on  a  surrender  shall  during  the  life  of  the  Husband  be 
held  upon  trust  for  accumulation  (/)  by  investing  the  same  and 
all  resulting  income  in  any  investments  hereby  authorised,  and 
after  his  death  the  said  money  and  accumulations  and  invest- 
ments shall  be  held  upon  the  trusts  hereinbefore  declared  or 
referred  to  concerning  the  money  which  but  for  such  surrender 

(/)  The  husband  being  the  settlor,  this  trust  is  not  contrary  to  the 
Accumulations  Act,  1800 :  Bassil  v.  Lister  (lK,ol),  9  Hare  177 ;  20  L.  J.  Ch.  (Jll ; 
nor  is  a  trust  in  a  ^^'ill  lor  the  payment  ol  premiums  on  a  sinking  fund  policy 
taken  out  in  respect  of  leaseholds  :  Be  Gardiner,  1901,  1  Ch.  697  ;  70  L.  J.  Ch. 
407. 
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(forms)    settlements    (rEKSONAL). 


No.  50. 

Covenant  by 
Wife's  father 
to  pay  annual 
sum  (f/g) . 


Application  of 
aanual  sum. 


Trustees  not 
bound  to  sue. 


would  have  been  receivable  under  such  policy  on  his  death  and 
the  investments  thereof,  so  as  to  replace  so  far  as  may  be  such 
last-mentioned  money. 

(i.)  In  consideration  of  the  said  intended  marriage  the  said 
{]Vifc''sfat]ier)  hereby  covenants  with  the  Trustees  and  with  each 
of  them,  and  also  as  a  separate  covenant  with  the  Wife,  That  if  the 
said  intended  marriage  shall  be  solemnised  within  six  calendar 
months  from  the  date  hereof  the  said  {Wife's  father)  will  during 
so  much  of  his  life  [or  the  life  of  his  present  wife  if  surviving 
him]  as  the  Wife  or  any  of  the  issue  of  the  now  intended  marriage 

shall  be  living  pay  to  the  Trustees  the  annual  sum  of  <£ , 

such  annual  sum  to  commence  from  the  day  of  the  solemnisation 
of  the  said  intended  marriage,  and  to  be  deemed  to  accrue  due 
from  day  to  day,  but  to  be  paid  by  equal  half-yearly  payments, 
the  first  payment  to  be  made  at  the  expiration  of  six  calendar 
months  from  the  solemnisation  of  the  said  intended  marriage : 

(ii.)  The  Trustees  shall  pay  and  apply  the  said  annual  sum  of 

^ to  the  person  or  persons  and  in  the  manner  to  whom  and 

in  which  the  annual  income  of  the  [Wife's]  Trust  Fund  shall  be 
payable  or  applicable  [or  would  be  payable  or  applicable  in  case 
the  same  had  been  received]  : 

(iii.)  Provided  ai-ways,  that  it  shall  not  be  obligatory  upon  the 
Trustees  to  enforce  the  foregoing  covenant  or  any  part  thereof 
unless  when  required  so  to  do  in  any  specific  case  by  writing  signed 
by  some  person  or  the  guardian  of  some  person  beneficially 
interested,  and  unless  also  due  provision  be  made  to  the  satis- 
faction of  the  Trustees  for  payment  of  the  costs  of  any  proceedings 
required  to  be  taken,  and  any  omission  or  neglect  by  the  Trustees 
in  any  of  ihe  matters  aforesaid  (except  when  required  and  upon 
due  provision  made  as  aforesaid)  shall  not  constitute  a  breach  of 
trust. 


No.  51. 

Investment 
clauses. 


Section  V. 

POWERS   OF   TRUSTEES. 

(i.)  Money  liable  to  be  invested  under  the  trusts  of  these  presents 
may  be  invested  in  any  investments  for  the  time  being  authorised 

(.W)  Where  a  reversionary  interest  is  settled  it  is  better,  when  practicable, 
to  .surrender  the  life  interest  than  to  covenant  to  pay  an  annuity  equal  to 
the  income  which  wonld  be  received  if  the  interest  had  fallen  into  possession. 


t'OWblR.S  OF  TrusteKs.  373 

as  investments  for  trust  money  or  on  real  or  leasehold  securities  (//)  Range  of 
in  England  or  Wales,  but  not  in  Ireland  (whether  by  way  of  fnveThuents. 
registered  charge  or  otherwise  [or  subject  to  incumbrances  or 
not]),  and  also  in  or  on  the  stock  or  securities  (not  payable  to 
bearer  (/«))  of  any  British  Colony,  State  or  dependency,  or  of  any 
foreign  Government  or  State,  or  of  any  municipal  corporation  or 
local  or  harbour  authority  in  England  or  Wales,  and  also  in  or  on 
[the  stock  or  shares,  ordinary  or  otherwise  or]  the  bonds,  mort- 
gages, debentures  or  debenture  stock,  or  guaranteed  or  preference 
stock  (not  payable  to  bearer  (//)  )  of  any  [railway,  tramway,  canal, 
water,  dock,  harbour,  electric  light  or  power,  gas  or  other  like] 
company  (i),  public  or  private,  incorporated  in  the  United  Kingdom 
or  any  British  Colony,  State  or  dependency  under  the  Companies 
Acts  or  under  any  special  Act  of  tbe  Imperial  Parliament,  or  of 
any  Colonial  Legislature  or  Royal  Charter,  and  whether  trading  or 
otherwise  carrying  on  business  in  Great  Britain,  India  or  any 
British  Colony  or  dependency,  or  elsewhere  which  shall  have  paid 
dividends  [at  the  rate  of  at  least  £ —  per  cent,  per  annum]  on  its 
ordinary  stock  or  shares  for  at  least  three  years  prior  to  the  date 
of  investment  or  on  the  security  (/i)  of  any  life  interest  in  any 


{(j)  The  word  "  securities,"  where  the  context  so   admits,  includes  stocks    "Securities." 
and  shares:  Re  Raijner,   1904,   1   Ch.   177;   73  L.  J.  Ch.  Ill  ;   Re  Gent  and 
Eason,  1905,  1  Ch.  386  ;    74  L.  J.  Ch.  333.     As  to  freehold  ground  rents,  see   Fi-eeliold 
ne  Mordav,  1905,  1  Ch.  515  ;  74  L.  J.  Ch.  319  ;    Tapp  v.  London,  Ac.  Dods  Co.    S™""*^  ""en^s- 
(1905),  74  L.  J.  Ch.  523  ;  Re  Gent  and  Eason,  sup. 

(h)  Or,  if  desired,  "  whether  payable  to  bearer  or  not,"     If  bearer   Bearer 
securities  are  authorised,  sub-clause  (vi.)  of  this  Form  will  be  required.  securities. 

(i)  The  expression  "public  company  "  in  an  investment  clavise  includes  a   Power  to 

comjiany  registered  under  the   Companies- (Consolidation)   Act,   190S:    Re   pyi^j^^'"'^ 

/S7/fn7)(lS90),  45  Ch.  I).  286;  60  L.J.  Ch.  38  ;  and  as  a  rule,  means  a  company   company. 

registered  in  the  United  Kingdom :  Re  Castle/ion',  1903,  1  Ch.  352  ;  72  L.  J. 

Ch.  211;  and  where  power  is  given  to  invest  in  "the  stocks,  &c.,  of  any 

corporation  or  company,  municipal,  commercial  or  otherwise,"  the  power 

applies  both  to  companies  formed  or  registered   in  the  United   Kingdom, 

but  carrying  on  business  abroad,  and  to  companies    formed   or   registered 

abroad:  Jt'e  Stanfei/,  1906,  1   Ch.  131  ;   75  L.  J.  Ch.  56.     A  limited  company 

registered  and  having  its  head  office  in  England  is  "  a  company  in  the  United 

Kingdom"  although  its  property  is  situated  and  its  operations  are  carried  on 

abroad:  Re  Hilton,  1909,   2   Ch.   548  ;  79  L.  J.  Ch.   7.     A  company  incor- 

jiorated  by  Act  of   Parliament  means  a  company  incorporated   by  special 

Act:  Re  Hmith,   1896,    2   Ch.  590;   6b  L.  J.  Ch.  761;  or  by  royal  cliartcr : 

Ehe  V.  Boyton,  1891,  1  Ch.  501  ;  60  L.  J.  Ch.  3S3. 

(/i)  Trustees  with  power  to  lend  on  personal  seeiu-ity,  with  the  consent  of   Personal 

security. 
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(forms)  settlp:ments   (personal), 


real  or  personal  property,  together  with  an  insurance   on   the 
life  (0  : 
Power  to  pay         (ii.)  The  Trusteesmay  accept  or  refuse  any  new  shares  or  stock 
with  allotment  in   any  Company  which   may   be   allotted   to   them   in   respect 
letters.  ^^  ^^^^,  investments  for  the  time  being  subject  to  the  trusts  hereof, 

and  may  pay  out  of  capital  any  calls  which  may  become  due  in 
respect  of  any  shares  or  stock  subject  to  the  trusts  hereof,  or 
may  sell  the  benefit  of  any  allotment  letter  and  so  that  the  pro- 
ceeds of  any  such  sale  shall  be  treated  as  capital,  and  generally 
may  make  such  arrangements  on  the  reconstruction  or  winding 
up  of  any  company  as  the  Trustees  may  think  fit  (m). 

(iii.)  The  Trustees  may,  at  any  time  pending  the  making  of  an 
investment,  deposit  any  money  subject  to  the  trusts  of  these 
presents,  at  any  joint  stock  or  other  bank,  either  at  interest  or 
otherwise,  as  may  be  deemed  exj^edient,  all  which  interest  (if 
any)  and  all  bonuses  and  other  periodical  payments  in 
the  nature  of  income    accruing  from  or  payable  in  respect  of 


Power  to  de- 
posit money 
in  bank. 


Bonuses  to 
be  income. 


Moderate 
range. 


Trustee  invest- 
ments only. 


As  to  sub- 
clauses 
(ii.)  to  (vi.)  of 
Form  No.  51. 


a  tenant  for  life,  may  lend  to  him,  if  satisfied  that  there  is  a  reasonable 
prospect  of  repayment :  Re  Lahv/s  Setflemmt,  1899,  1  Ch.  593  ;  68  L,  J.  Ch. 
230 ;  but,  apart  from  express  powers,  loaiis  on  personal  security  are  breaches 
of  trust :  Focock  v.  Beddinyton  (1801),  5  Ves.  794 ;  Wilkes  v.  Steward  (1801), 
G.  Coop.  6. 

(/)  The  power  to  vary  investments  is  contaijied  in  Forms  Nos.  25 — 28. 

The  following  Forms  maybe  substituted  for  sub-clause  (i.)  if  desired,  or 
that  sub-clause  may  be  cut  down  : — 

Money  liable  to  be  invested  under  these  presents  may  be 
invested  in  any  investments  from  time  to  time  authorised  by  law 
as  investments  for  trust  money,  or  on  mortgage  of  leasehold 
hereditaments  in  England  or  Wales,  held  for  a  term  having  at  least 
sixty  years  to  run  at  the  time  of  the  investment  (with  power  for 
the  Trustees  to  dispense  with  the  investigation  of  the  Lessor's 
title),  or  on  mortgage  of  a  life  interest  in  real  or  personal 
property,  together  with  a  policy  of  assurance  on  the  life  on 
which  such  interest  shall  be  held  ;  or 

Money  liable  to  be  invested  under  these  presents  may  be 
invested  in  any  investments  from  time  to  time  authorised  by  law 
for  investment  of  trust  money. 

And  see  T.  Act,  1893,  ss.  1—9 ;  Wolst.  Conv.  Acts,  9th  ed.,  220—230. 

{m)  This  svib-clause  is  only  required  where  compauj'  investments  are 
authorised  to  be  made  or  retained.  Sub-clauses  (ii.)  to  (vi.)  of  this  Form 
will  be  used  or  not,  according  to  the  circumstances  of  each  case. 
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an}'  of  the  trust  premises  shall,  for  the  purposes  of  these  presents, 
be  deemed  annual  income,  and  be  applicable  accordingly  (») : 

(iv.)  The  Trustees  may  [with  such  consent  or  at  such  discretion  Power  to  make 
as  aforesaid]  lend  money  on  any  securitj"  hereinbefore  authorised  loans! 
in  conjunction  with  money  lent  by  any  other  person  or  j^ersons 
by  way  of  contributory  loan,  and  may  accept  the  security  in  the 
names  of  the  Trustees  or  in  the  name  of  one  of  them,  together 
with  other  names  or  another  name  [or  may  j)ermit  the  same  to 
be  taken  exclusively  in  the  names  of  other  persons,  as  may  be 
deemed  expedient  (o)]  : 

(v.)  The  Trustees  may  contract  that  money  invested  on  any  Loan  may  be 
security  shall  not  be  called  in  during  any  period  not  exceeding  certain  and 
five  years,  provided  interest  be  paid  within  a  specified  time  after  ac^p^iess 
the  half- vearly  or  other  day  on  which  it  becomes  due(/>),  and   than  a  maik-et- 

"     .      '^.  .  .  .  .  -^  able  title. 

may  at  their  discretion,  without  being  liable  for  any  loss  thereby 
arising,  advance  money  on  the  security  of  [or  purchase  or 
otherwise  acquire  any  interest  in  (q)  ]  hereditaments  with  less 
than  a  marketable  title,  and  may  generally  make  such  arrange- 
ments with  reference  to  any  advance  or  the  varying  of  the 
security  as  they  may  think  expedient  : 

(vi.)   Securities  to  bearer  {>■)  taken  as  an  investment  may  be  Power  to 
deposited   by   the    Trustees   for   safe    custody    in    their   names  f^s°toVe^arer 
with   any  banker  or   banking  compan}',  or  with  any  compaii}'  for  safe 
whose  business  it  is  to  take  charge  of  securities  of  that  nature, 
and  the  Trustees  shall  not  be  responsible  for  any  loss  incurred  by 

(»)  As  to  the  cases  in  which,  as  between  tenant  for  life  and  remainderman    Xature  of 
in  the  absence  of  such  a  provision  as  in  the  text,  a  bonus  is  income  or    bonus, 
capital,  see  Bouch  v.  Sproide  (1887),  12  A.  C.  385  ;  56  L.  J.  Ch.  1037  :    Be 
Alslunj  (1890),  45  Ch.  D.  237  ;  60  L.  J.  Ch.  29  ;  Be  Armitage,  1893,  3  Ch. 
337;  63  L.  J.  Ch.  110;  Be  Taylor's  Trusts,  1905,  1  Ch.  734;  74  L.  J.  Ch. 
419  ;  Be  Biercij,  1907,  1  Ch.  289  ;  76  L.  J.  Ch,  116. 

(o)  A  contributory  loan  is  a  breach  of  trust  unless  authorised  expressly  :    Contributory 
Wehh  V.  Jonas  (1888),  39  Ch.  T).  660;  57  L.  J.  Ch.  671  ;   Re  Dire,  1909,  1  Ch.    l^^'i''«  ''v 
328;    78  L.   J.   Ch.   248;    and   see  Siokes  v.  Prance,   189S,   1   Ch.   212;    07 
L.  J.  Ch.  69. 

{}>)  As  to  the  necessity  for  this  form,  see  ]'kkeri/  v.  Evans  (1863),  33  Beav. 
376  ;  33  L.  J.  Ch.  261. 

(7)  The  words  in  square  brackets  should  only  be  used  where  there  is  a 
power  to  purchase  land. 

(r)  Where  trustees  ai-e  authorised  to  retain  bonds  to  bearer,  they  may    Dutyof  trus- 
deposit  them  with  bankers  for  the  purpose  of  collecting  dividends ;   lie  De   tees  as  to 
roihmier,  1900,  2  Ch.  529  ;  69  L.  J.  Ch.  773  ;  but  not  with  solicitors:  Fiehl   boncl?L°^ 
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(forms)  settlements  (personal), 


reason  of  such  deposit,  and  may  pay  out  of  the  income  of  the  trust 
premises  any  sum  required  to  be  paid  on  account  of  such  deposit 
and  for  safe  custody  [and  such  deposit  shall  be  sufficient  com- 
pliance with  the  power  to  invest  hereinbefore  contained  notwith- 
standing the  direction  that  investments  shall  be  made  in  their 
names  (s)] . 


No.  52. 

As  to  land 
couveyed  on 
trvist  for  sale 
by  deed  of 
even  date. 
Application  of 
rents  until 
sale. 


Power  to  raise 
money  re- 
quired on 
exercising 
powers  in 
Indenture  of 
even  date. 


(i.)  With  regard  to  the  hereditaments  by  the  recited  Indenture 
of  even  date  herewith  conveyed  on  trust  for  sale  and  for  the  time 
being  remaining  misold,the  Trustees  shall  hold  or  apply  the  net 
rents  and  profits  thereof  (after  payment  of  all  rents,  rates,  taxes, 
payments  for  insurance,  repairs  and  other  outgoings  [and  all 
expenses  incurred  in  the  exercise  of  the  powers  conferred  on 
the  Trustees  by  the  said  Indenture  of  even  date  and  in  their 
opinion  properly  payable  out  of  income  (t)]),  upon  and  subject  to 
the  same  trusts  and  powers  as  are  hereinbefore  declared  concern- 
ing the  annual  income  of  the  [Husband's  or  the  Wife's]  Trust 
Fund  : 

(ii.)  The  Trustees  may  raise  (ii)  and  pay  out  of  the  capital  or 
income  of  the  Trust  Fund[s  hereby  settled  or  either  of  them]  any 
money  required  to  be  paid  on  the  exercise  of  the  powers  con- 
ferred by  the  said  Indenture  of  even  date  and  in  their  opinion 
properly  payable  out  of  capital  or  income  [but  so  that  the  said 
hereditaments  and  the  proceeds  of  the  sale  thereof  and  the 
investments  representing  the  same  and  any  trust  fund  or  pro- 
perty held  upon  corresponding  trusts  and  the  rents  and  profits 


bearer  and 
title  deeds. 


V.  F.,  1894,  1  Ch.  425 ;  63  L.  J.  Ch.  233.  Title  deeds  where  frequently 
required  for  reference,  e.g.,  in  the  development  of  a  building  estate,  may  be 
left  in  the  custody  of  solicitors  acting  in  the  trust :  Field  v.  F.,  sup.  Where 
there  is  a  tenant  for  life  having  the  powers  under  the  S.  L.  Acts,  he  is 
entitled  to  the  custody  of  all  the  deeds.  In  the  absence  of  sj^ecial  circum- 
stances a  trustee  is  not  entitled  to  have  title  deeds  and  non-negotiable 
securities  removed  from  the  custody  of  a  co-trustee  and  jdaced  at  a  bank  in 
a  box  accessible  only  to  the  trustees  jointly  :  Jle  Sisson^s  Settlement,  1903, 
1  Ch.  202;  72  L.  J.  Ch.  212. 

(s)  See  Be  Rath,  1S9G,  W.  N.  Ki.  Instead  of  the  direction  (see  Forms,  Nos.  25 
— 28)  to  invest  in  their  names,  if  bearer  securities  are  to  be  authorised  the 
words  "or  under  their  control"  may  be  added,  and  then  the  part  in 
square  brackets  will  not  be  required  in  clause  (vi.)  of  Form  No.  51. 

{t)  The  words  in  square  brackets  throughotit  this  Form  are  only  required 
when  Form  No.  56  is  used  in  the  convej'ance  upon  trust  for  sale. 

(*/)  See  Re  IkHiinjer,  1898,  2  Ch.  534;  67  L.  J.  Ch.  580. 
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and  annual  income  thereof  respectively  shall  be  primarily  charged 
with  the  repayment  to  any  trust  fund  not  held  upon  correspond- 
ing trusts  and  to  the  annual  income  thereof  of  all  money  raised 
as  aforesaid  out  of  such  last-mentioned  trust  fund  or  income]. 

(i.)  The  Trustees  may  [during  the  lives  of  the  Husband  and      No.  53. 
Wife  and  the  life  of  the  survivor  of  them,  with  their,  his  or  her 


Power  to 

consent  in  writing),  instead  of  laying  out  all  or  any  money  held  invest  in  the 

"  .^       o  ^  purchase  of 

on  the  trusts  of  these  presents  in  the  other  investments  nerem-  land  to  be 
before  authorised,  invest  the  same  money  in  the  purchase  and  f^r  sale  (y). 
paying  the  cost  of  the  purchase  of  any  messuages,  lands  (includ- 
ing an  undivided  share  in  land),  perpetual  rent-charges  or  other 
hereditaments  in  or  arising  in  England  or  Wales,  being  either 
freehold,  customary  freehold  or  copyhold  of  inheritance,  or 
leasehold  for  any  term  of  years  whereof  not  less  than  sixty  years 
is  unexpired  at  the  time  of  purchase,  and  as  regards  leaseholds 
without  any  obligation  to  investigate  the  lessor's  title  or  any 
liability  for  omitting  so  to  do,  or  in  making  improvements  on  the 
hereditaments  so  purchased,  and  the  same  shall  be  conveyed, 
surrendered  or  assigned  to  and  vested  in  the  Trustees,  Upon  trust 
[with  the  consent  in  writing  of  the  Husband  and  Wife,  or  the 
survivor  of  them,  and  after  the  death  of  both],  at  the  discretion 
of  the  Trustees,  to  sell  the  same  hereditaments,  with  full  power  to 
postpone  any  sale : 

(ii.)  The  Trustees  shall  stand  possessed  of  the  net  money  to  Trusts  of 
arise  from  any  such  sale  (after  payment  of  the  costs  incidental  sale, 
thereto)  Upon  the  trusts  and  subject  to  the  powers  and  provisions 
(including  this  present  power  of  purchasing  hereditaments)  upon 
and  subject  to  which  the  money  laid  out  under  this  present 
power  would  then  have  been  held  if  the  same  had  not  been  so 
laid  out,  and  in  the  meantime  until  sale  the  purchased  heredita- 
ments are  to  be  considered  as  money  (,r) : 


(v)  This  Form  makes  the  trust  fund  liable  to  be  laid  out  in  the  purchase 
of  l^nd  within  the  meaning  of  S.  L.  Act,  1882,  s.  3.S  :  Be  SoUau,  1898,  2  Ch. 
GlM);  68  L.  J.  Ch.  39;  He  ThoiiKis,  1900,  1  Ch.  ;J19,  32;};  09  L.  J.  Ch. 
198. 

(>■)  If  desired  add:  Provided  always,  that  if  a  sinking  fund  policy  sinking  fund 
is  taken  out  in  the  names  and  to  the  satisfaction  of  the  Trustees,  sho'^  lease- 
in  all  respects  leasehold  hereditaments  having  less  than  sixty  ^^^^'^^^ 
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(forms)  settlements  (personal). 


Power  to 
permit 
beneficiaries 
to  occupy. 


No.  54. 

Power  (ob- 
ligatory on 
request)  to 
invest  in  the 
purchase  of  a 
residence  ((/). 


(iii.)  Until  such  sale  as  aforesaid  the  Trustees  may  permit  the 
Husband  and  Wife  or  the  survivor  of  them  or  their  issue,  or  any 
other  jDerson  beneficially  interested  in  possession,  to  reside  in  or 
occupy  any  messuage  or  hereditaments  so  purchased  upon  such 
terms  (if  any)  as  the  Trustees  in  their  absolute  discretion  may 
think  fit  : 

(iv.)  (Add  Form  No.  56;  tliis  need  only  he  used  once  in  the  same 
deed.) 

(i.)  At  any  time  during  the  joint  lives  and  upon  the  joint 
request  in  writing  of  the  Husband  and  Wife  the  Trustees  shall 
and  they  are  hereby  required  to  raise  out  of  the  [Husband's 
Trust  Fund  or  the  W^ife's]  Trust  Fund   [or  partly  out  of  each] 

any  sum  not  exceeding  ^ and  invest  the  sum  so  raised    in 

the  purchase  and  in  paying  the  expenses  of  the  purchase  of  and 
of  making  improvements  in  or  on  a  dwelling-house  with  or  without 
garden  ground  or  other  land,  or  any  usual  appurtenances,  as  a 
residence  for  the  Husband  and  Wife,  which  messuage  and 
hereditaments  may  be  either  freehold,  customary  freehold  or 
copyhold  of  inheritance,  or  leasehold  for  any  term  of  years 
whereof  not  less  than  sixty  years  is  unexpired  at  the  time  of 
purchase,  and  in  the  case  of  leaseholds  without  any  obligation  to 
investigate  the  lessor's  title  or  any  liability  for  omitting  so  to  do, 
and  the  hereditaments  so  purchased  shall  be  conveyed,  sur- 
rendered or  assigned  to  and  vested  in  the  Trustees  Upon  trust, 
at  the  request  in  writing  of  the  Husband  and  Wife  or  the 
survivor  of  them,  and  after  the  death  of  both  at  the  discretion  of 
the  Trustees,  to  sell  the  same  hereditaments,  with  full  power  to 
postpone  any  sale  : 

(ii.)  Tpie  Trustees,  &c.  {coiitinne  a.s  in  chiiisi'  (it.)  of  last  Form): 

(iii.)  Until  such  sale,  &c.  (eontiimc  as  in  clause  (Hi.)  of  the  last 
Form)  : 

(iv.)  {A<ld  Form  Xo.  56  (z).) 

years  to  run  may  be  purchased  under  the  foregoing  power,  and 
all  premiums  and  other  money  required  for  taking  out  and 
keeping  up  such  sinking  fund  policy  shall  be  paid  out  of  the 
income  of  the  trust  premises,  and  on  a  sale  of  such  hereditaments 
the  policy  shall  be  included  in  the  sale,  and  all  money  received 
in  respect  of  any  such  policy  shall  be  treated  as  capital. 

(vy)  See  notes  to  last  Fonii. 

(z)  If  Forms  Nos.  48,   53,  and  54,  or  any  two  of  thein,  are  used  in  the 
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(i.)  The  Trustees  may   at    any  time  during   the  life   of   the       No.  55. 
Husband,  upon  his  request  in  writing  and  with  the  consent  of  po„,er  to 
the  Wife,  if  living,  raise  by  the  sale  of  a  sufficient  part  of  the  purchase 

[Husband's]    Trust    Fund  any  sum  not  exceeding  4' and 

apply  the  same  in  the  purchase  of  an  advowson  or  perpetual 
right  of  presentation  to  any  ecclesiastical  benefice  in  England 
or  Wales,  to  be  conveyed  to  the  Trustees  Upon  trust,  with 
the  consent  in  writing  of  the  Husband  and  Wife  or  the 
survivor  of  them,  and  after  the  death  of  the  survivor  of  them 
at  the  discretion  of  the  Trustees,  to  sell  the  same  advowson : 

(ii.)  The  Trustees  shall  stand  possessed,  &c.  (continue  as  in 
clause  {ii.)  of  Form  Xo.  53,  i^aijimi  "  advowson  "  for  "  heredita- 
ments") : 

(iii.)  In  the  meantime  and  until  such  sale  the  Trustees  shall 
stand  possessed  of  llie  advowson  Upon  trust  for  the  Husband 
during  his  life,  and  after  his  death.  In  trust  for  the  person  or 
persons  who,  if  the  advowson  had  been  sold,  would  for  the 
time  being  be  entitled  under  these  presents  to  the  income  of  the 
fund  representing  the  proceeds  thereof,  and  so  that  during  the 
minority  of  any  i^erson  who  if  of  full  age  would  for  the  time 
being  be  entitled  to  nominate  to  the  benefice  under  the  trusts 
aforesaid  the  Trustees  shall  have  the  like  right  to  nominate  as 
the  infant  would  have  had  if  he  or  she  had  been  of  full  age  (a). 


same  settlement,  it  will  be  sufficient  to  use  Form  Xo.  56  once  only  ;  it  should 

then  come  alter  the  last  used,  and  should  be  added  as  a  separate  clause,  and 

not  as  a  sub-clause. 

(a)  In   the   earlier  editions   of  this   work  the   trusts   of  the    advowson    Trusts  to  pre- 

were  in  the  form  of  a  direction  to  present  certain  specified  or  indicated    ^f^\  *  P^r- 

,        ,  ,  .  ,„  ■      ,  •      1  •     J  ticular  person 

persons  so  lony  as  it  shovild  remain   unsold.      irusts   of    this   kind   were    to  a  benefice, 

not   uncommon,   particularly   in   AVills.     Their  validity  does  not  appear  to    whether  valid. 

have  been  questioned  in  any  reported  case,  but  it  is  conceived  that  if  it  were  so, 

there  would  be  some  difficulty  in  sustaining  them.     A  right  of  presentation 

is  a  right  coupled  with  a  public  dutj',  and  it  is  concei^■ed  that  any  agreement 

or  arrangement  by  which  a  patron  is  prevented,  when  a  vacancy  happens, 

from  selecting  such  clerk  as  he  maj'  conscientiouslj'  believe  to  be  the  most 

proper  individual  for  undertaking  the  living  would  be  held  void,  independent!}' 

of  the  statutes  against  simonj-,  as  contrary  to  public  policy,  see  the  judgment 

of  Hulloek,  B.,  in  Fletcher  v.  Lord  So)«Jes  (1827),  1  Bligh  (N.  S.),  at  p.  190. 

Si^eaking  of  a  l)ond  of  resignation  (which  was  decided  to  be  void),  the  leai-ned 

Judge  says :  "The  patron  thereby  becomes  precluded  from  choosing  the 

most  proper  individual  for  supplying  the  living.    If  he  act  in  the  presentation 

according  to  the  condition  of  the   bond,  his  choice   is   fixed    long    before 


880  (forms)   settlements  (personal). 

No.  56.  ('•)  Subject  to  any  Order  (/^)  to  be  obtained  under  section  seven 

of  the  Settled  Land  Act,  1884,  the  Trustees  shall,  with  the  consent 
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management  in  Writing  of  the  Husbaud  and  Wife  or  the  survivor  of  them,  and 
hereditaments  after  the  death  of  both  at  the  discretion  of  the  Trustees,  have 
fo*i-liie  L'"'''^     and    ma}'   exercise   in   reference   to   any    messuages,    lands   or 

the  fitness  of  the  object  can  be  ascertained.  At  the  execution  of  the  bond, 
the  nominee  may  be  at  college,  or  perhaps  at  school,  or  perhaps  in  his  cradle." 
Special  bonds  of  resignation  were  rendered  valid  by  statute  under  certain 
conditions  ;  but  the  force  of  the  above  reasoning  is  not  thereby  diminished, 
and  it  applies  with  still  greater  force  to  a  trust  of  the  kind  above  referred 
to  than  to  a  bond  of  resignation ;  because  under  the  latter  the  patron  has 
the  option  whether  to  enforce  it  or  not,  whereas  under  the  former  the 
trustee  is  absolutely  tied  to  present  the  particular  person,  see  Potter  v. 
Chapman  (1749),  Ambler,  at  j).  100;  and  see  Benefices  Act,  1898,  s.  1  (3), 
which  does  not  affect  bonds  given  under  the  Clergy  Eesignation  Bonds 
Act,  1828.  In  the  case  of  Bymj  v.  B.  (1862),  10  H.  L.  C.  171; 
31  L.  J.  Ch.  470,  a  testatrix  gave  to  A.  the  "livings  of  (i.  and  (.'., 
should  he  like  the  profession  and  be  qualified  for  them."  Wood,  V.-C,  held 
that  the  devise  was  confined  to  a  single  presentation,  and  did  not  extend  to 
the  advowson,  as  the  words  "  should  he  like,"  &c.,  showed  an  intention  to 
confer  on  the  devisee  a  personal  benefit  which  could  only  be  effected  by  his 
being  himself  presented.  This  case  seems  to  have  decided  that  the  testatrix, 
by  the  gift  of  the  livings  to  A.,  meant  that  A.  should  be  presented,  which 
intention  could  onlj',  it  is  apprehended,  be  carried  into  effect  by  supposing 
a  trust  vested  in  the  heir-at-law  for  that  purpose.  The  question  whether 
such  a  trust  could  be  enforced  does  not  seem  to  have  been  raised  ;  and  it  is 
submitted,  therefore,  that  this  case  is  not  an  authority  against  the  view 
expressed  in  the  former  part  of  this  note.  Having  regard  to  the  above 
observations,  it  is  submitted  that  when  an  advowson  is  made  the  subject 
of  a  settlement,  or  is  authorised  to  be  imrchased  out  of  the  trust  funds,  the 
deed  should  simply  declare  who  are  to  be  the  beneficiaries  of  such 
advowson- -i.e.,  of  the  right  to  present — and  not  who  are  the  persons 
to  be  presented.  A  beneficiary  could  nominate  himself,  and  the  trustee 
woTild  be  bound  to  present  him  ;  all  that  is  necessary  is  that  the  l)eneficial 
patron  for  the  time  being  should  have  a  free  choice. 

{h)  See  Re  Hardliufs  Estate,  1891,  1  Ch.  60;  60  L.  J.  Ch.  277,  where  the 

powers  of  the  Court  under  this  section  are  dealt  with. 

Powers  of  (r)  Where  land  is  conveyed  upon  trust  for  sale,  as  in  Forms  Nos.  20 — 22, 

wherc^Tuul  ''^'"^  ^^^  husband  and  wife  are  made  successive  tenants  for  life  of  the  pro- 

fonveyed  on        ceeds  of  sale,  they  are  also  (apart  from  an  express  declaration,  in  the  case 

trust  for  sale.     ,jf  ^.^.^^  ^^^^^^  .   f^^  Scarle,  1900,  2  Ch.  829  ;  69  L.  J.  Ch.  712)  tenants  for  life 

of  the  rents  and  profits  until  sale,  and  the  tenant  for  life  for  the  time  being 

may,  by  leave  of  the  Court  obtained  under  the  S.  L.  Act,  1884,  s.  7,  exercise 

the  powers  conferred  by  the  S.  L.  Act,  1882,  s.  (53  ;  and  may  also  be  let  into 

possession  :  Be  Baf/ot,  1894,  1  Ch.  177  ;  ()3  L.  J.  Ch.  old.     But  until  such  an 

order  has  been  obtained  the  trustees  can  exercise  the  powers  in  the  text, 

see  S.  L.  Act,  1884,  ss.  6  and  7 ;  S.  L.  Act,  1882,  s.  57.     The  same  ininciple 
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hereditaments  for  the  time  being  subject  to  the  trusts  of  these 
presents  all  the  powers  of  management  conferred  by  section 
forty-two  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
and  the  powers  which  are  by  the  Settled  Land  Acts,  1882  to  1890, 
or  any  Act  amending  the  same,  conferred  on  a  tenant  for  life  in 
possession  of  land,  and  may  raise  {<!)  and  pay  out  of  capital  or 
income  any  money  required  for  the  purposes  of  the  jiowers  hereby 
conferred  and  in  the  opinion  of  the  trustees  properly  payable  out 
of  capital  or  income,  and  so  that  the  provisions  of  section  sixtj- 
three  of  the  Settled  Land  Act,  1882,  respecting  capital  money 
shall  ap23ly  to  all  capital  arising  under  the  said  powers  [and 
the  net  rents  and  profits  which  in  the  opinion  of  the  Trustees 
are  in  the  nature  of  income  received  after  payment  of  all  rents, 
rates,  taxes,  payments  for  insurance,  repairs  and  other  outgoings 
shall  be  paid  or  applied  in  like  manner  as  the  income  of  invest- 
ments representing  the  purchase-money  would  be  payable  or 
applicable  if  a  sale  had  been  made  and  the  proceeds  had  been 
invested  under  the  trusts  of  these  presents  (e)] : 

(ii.)  Any  increment  value  duty  or  reversion  duty  payable  in 
respect  of  any  hereditaments  subject  to  the  trusts  hereof  shall  be 
deemed  to  be  an  incumbrance  within  the  meaning  of  section 
eleven  of  the  Settled  Land  Act,  1890  (f). 

(i.)  The  powers  of  and  incidental  to  leasing  hereinbefore  [or  in     No.  56a. 
the  recited  Conveyance  of  even  date]  conferred  by  reference  to  pg^^g^.  ^^ 
the  Settled  Land  Acts,  1882  to  1890,  may  be  delegated  from  time  delegate  - 

'  ^  '='  _         powers  of 

to  time  by  writing  signed  by  the  Trustees  to  the  tenant  for  life  leasing  to 
(if  any)  for  the  time  being  within  the  meaning  of  section  sixty- 
three  of  the  Settled  Land  Act,  1882,  during  his  or  her  life  or  for 
any   less   period,  and  in  favour  of  a  lessee  such  writing  shall 
(unless   the   contrary   appears)   be   sufficient  evidence  that  the 

applies  to  land  acquired  under  Forms  Nos.  48,  53,  or  54.  The  T.  Act,  1893, 
s.  U),  supplies  power  to  renew  renewable  leaseholds,  and  s.  18  power  to  insure. 

Where  the  husband  and  wife  are  given  life  estates  in  the  land  the  powers 
of  management  should  be  made  to  take  effect  only  on  the  death  of  the 
survivor  of  them,  as  they  will  themselves  have  the  S.  L.  Act  powers. 

{d)  See  Be  BeUiiKjcr,  1898,  2  Ch.  534  ;  67  L.  J.  Ch.  580. 

((-)  Omit  the  words  in  brackets  where  this  Form  is  used  in  a  conveyance 
u})ou  trust  for  sale,  see  Forms  Nos.  20 — 22,  and  in  those  cases  Form  No.  52, 
as  to  the  application  of  the  rents  until  sale,  should  be  used  in  the  settlement 
of  even  date  of  the  proceeds  of  sale. 

(/)  This  pi-ovision  will  enable  the  trustees  to  raise  the  duties  by  mortgage 


beueficiaries. 
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person  named  therein  is  the  person  to  whom  the  powers  may  be 
delegated  : 
Tiuiemiiity  to         (if)  The  Trustees  delegating  any  power  in  manner  aforesaid 

Tnistuos.  ...  .  1  •  c     1 

shall  not  ni  relation  to  the  exercise  or  purported  exercise  of  the 
power  be  liable  for  the  acts  or  defaults  of  the  person  to  whom 
the  power  is  delegated,  but  such  person  shall  in  relation  to  the 
exercise  of  the  power  by  him  or  her  be  deemed  to  be  in  the 
position  and  to  have  the  duties  and  liabilities  of  a  trustee  (g). 

No.  57.  With  regard  to  any  money  which   may   be   payable   to   the 

Trustees  under  any  assignment  or  other  provision  herein  con- 

Power  for  ^  ^  j. 

Trustees  to  tained  in  respect  of  the  proceeds  of  sale  or  a  share  m  the  jjroceeds 
veylnceTf  of  Sale  to  arise  from  any  hereditaments  held  upon  trust  for  sale, 
trusVfoI'^"^''''  the  Trustees  may  at  their  discretion,  and  without  being  liable  to 
saie(70.  account,  accept   a    conveyance  of  any  such  hereditaments  at  a 

valuation  in  or  towards  satisfaction  of  the  money  or  share  pay- 
able to  the  Trustees  as  aforesaid,  but  any  hereditaments  so 
accepted  shall  be  conveyed  to  the  Trustees  on  trust  for  sale  in 
like  manner  and  so  as  to  be  subject  to  the  same  powers  and  pro- 
visions as  if  the  same  had  been  acquired  under  the  power  to 
purchase  land  hereinbefore  contained  (/). 

No.  58.  "The    Trustees    may    [with    the    consent    in    writing    of    the 

Husband  and  Wife  or  the  survivor  of  them,  during  their,  his  or 
her  life,  and  after  the  death  of  both  at  the  discretion  of  the 
partition  ( .).  trustees,]  coucur  with  any  other  person  for  the  time  being 
entitled  to  dispose  of  any  undivided  share  or  shares  of  any 
hereditaments  in  making  or  in  allowing  or  consenting  to  making 
a  partition  of  the  same  hereditaments  or  any  of  them,  and  may 
give  or  receive  any  money  for  equality  of  partition,  and  may 
make  any  such  partition  upon  any  terms  or  conditions  and  in 

{(/)  This  Form  may  be  used  in  any  case  where  the  last  Form  is  empkiyeil. 

(//)  This  Form  is  required  where  a  reversionary  interest  in  land  held  on 
trust  for  sale  is  assigned  unless  cbnise  (iv.)  of  Form  No.  2;}  is  used  instead. 

(i)  See  Form  No.  o'.i. 

(A-)  This  Form  is  applicable  to  a  settlement  of  a  share  of  (see  Form  No.  o) 
the  proceeds  of  the  sale  of  hereditaments  directed  to  be  sold  but  remaining 
unsold.  In  a  conveyance  upf)n  trust  for  sale  of  an  undivided  share  in  here- 
ditaments. Form  No.  oO,  omitting  the  part  in  square  brackets,  should  be 
used,  not  Form  No.  58. 

Form  No.  58  need  not  be  used  if  Forms  Nos.  o()  and  o7  are  used. 


Power  to 
concur  in 
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any  manner  they  may  think  tit,  and  may  execute  and  do  all 
assurances  and  things  which  they  think  expedient  for  the  pur- 
pose of  effecting  such  partition  or  any  arrangement  relating 
thereto,  and  may  accept  any  hereditaments  under  a  partition 
instead  of  the  share  hereby  assigned  of  proceeds  of  sale  of  here- 
ditaments, and  the  hereditaments  so  accepted  shall  be  conveyed 
to  and  vested  in  the  Trustees  upon  and  subject  to  the  like  trusts, 
powers  and  provisions  as  would  for  the  time  being  be  subsisting 
or  capable  of  taking  effect  concerning  any  hereditaments  pur- 
chased out  of  the  [Wife's]  Trust  Fund  (/)  under  the  power  for 
that  purpose  hereinbefore  contained,  and  any  money  required  to 
be  paid  for  equality  of  partition  may  be  raised  out  of  the  capital 
of  the  Trust  Fund[s  hereby  settled,  but  so  as  to  be  primarily 
raised  out  of  the  [\Yife'sJ  Trust  Fund,  and  if  raised  out  of  the 
[Husband's]  Trust  Fund  to  be  repaid  as  soon  as  may  be  out  of 
the  [Wife's]  Trust  Fund  (/)] ;  And  any  money  received  as  afore- 
said shall  be  held  Upon  the  trusts  and  subject  to  the  powers  and 
provisions  which  would  have  been  applicable  thereto  if  the  here- 
ditaments accepted  under  such  partition  had  been  sold  and  the 
money  received  as  aforesaid  had  formed  part  of  the  proceeds  of 
sale. 

(i.)  The  Trustees  may  at  their  discretion  at  any  time  during      Xo.  59. 
the  lifetime  of  the  Husband,  at  his  request  in  writing  and  with  

J 1  1      •  -i-  P     :^  •  <.         •  P      T    •  •  ,  „    Power  to  lend 

the    consent   m    writmg   of   the    wife,    if    living,   raise    out    of  part  of  Trust 
the   [Husband's    or   Wife's]   Trust    Fund[s]   and   lend   to   the  bandoiftS"'" 

Husband  any  sum  or  sums  not  exceeding  together  ii ,  upon  to'J^^doJcOTe'* 

his  securing  the  repayment  thereof  with  interest  by  his  bond  or  nantauda 
covenant,  and  by  a  policy  of  assurance  on  his  life  for  a  sum  assurance  on 
equal  to  the  amount  so  lent,  which  polic}^  shall  be  either 
effected  in  the  names  of  the  Trustees  or  assigned  to  them  by 
way  of  mortgage,  with  such  proper  and  usual  covenants  on  the 
part  of  the  Husband  for  keeping  on  foot  such  policy,  and  other- 
wise in  relation  thereto,  as  the  Trustees  shall  require ;  And  if 
the  Husband  shall  neglect  or  fail  to  keep  on  foot  the  said  polic}', 
the  Trustees  may  apply  a  sufficient  part  of  the  income  of  the 
[said]  Trust  Fund[s]  in  or  towards  the  payment  of  any  money 
which  may  be  required  for  keeping  on  foot  such  policy,  or  (in 

(/)  That  is,  as!>uiiung  that  the  share  assigned  by  the  settleuient  bchiiiged 
to  the  wife. 


his  life. 


384 


(forms)  settlements  (personal). 


Imlemuit  V  to 
trustees. 


case  the  same  shall  become  void)  for  effecting  and  keeping  on 
foot  any  new  policy  in  lieu  thereof  : 

(ii.)  Provided  always,  that  it  shall  not  be  obligatory  on  the 
Trustees  to  take  any  proceedings  in  respect  of  any  such  bond 
covenant  or  mortgage  or  to  apply  any  part  of  the  income  of  the 
[said]  Trust  Fund[s]  in  or  towards  keeping  on  foot  or  effecting 
any  such  policy  as  aforesaid,  unless  the  Trustees  shall  in  their 
absolute  discretion  (without  being  liable  to  account)  think 
lit,  and  the  Trustees  shall  not  be  liable  for  any  loss  arising  by 
reason  of  any  omission  by  the  Husband  to  comply  with  or 
perform  any  such  bond  or  covenant  as  aforesaid,  or  by  reason  of 
any  such  policy  becoming  void  : 

(iii.)  Provided  also,  that  the  Trustees  shall  not  require  the 
HosbLicrsiiaU  Husband  to  repay  any  money  lent  to  him  under  this  present 
not  be  called  power  SO  loug  as  he  shall  duly  keep  on  foot  the  policy  of 
he  keeps"up  assuraiice,  and  the  Husband  may  at  any  time  repay  the  same 
^^°^^^'  or  any  part  thereof  by  instalments  of  not  less  than  £ . 


Proviso  that 


No.  60. 

Power  to  pay 
Wife's  income 
to  bankers  (?h). 


Provided  always  that,  notwithstanding  [any  disability  or]  the 
restraint  on  anticipation  of  income  hereby  imposed  on  the  Wife, 
the  Trustees  may  pay  or  direct  payment  of  such  income  to  any 
banker  or  agent  whom  she  may  by  writing  signed  by  her  appoint 
to  receive  the  same  on  her  behalf,  and  whether  to  the  credit  of 
the  Husband  or  otherwise,  but  so  that  such  appointment  shall 
always  be  revocable  by  any  other  writing  signed  by  her  and 
delivered  to  the  Trustees. 


No.  60a. 

Provision  as 
to  income  of 
Husband 
where  there 
is  a  discre- 
tionary trust. 


Provided  always  that,  notwithstanding  the  discretionary 
trusts  hereinbefore  contained,  the  Trustees  may  direct  that 
(sul)ject  to  further  order)  any  income  subject  to  such  trusts  shall 
be  paid  to  the  current  account  of  the  Husband  or  to  any  joint 
account  of  his  and  the  Wife  as  the  Trustees  may  think  fit. 


No.  61. 

Power  for 
Trustees  to 


(i.)   [The  Trustees  may  apportion  any  money  which  may  have 
been  advanced  under  the   power  of  advancement  hereinbefore 


(to)  This  Fonn  is  not  strictlj'  necessary  :  Hood- Bans  v.  Heriot,  1896,  A.  C. 
at  p.  184  ;  65  L.  J.  Q.  B.  .■^52  ;  but  it  may  be  convenient  to  add  it  where  the 
wife  is  an  infant,  or  the  husband  is  domiciled  abroad. 
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contained,  so  that  if  the  aforesaid  ultimate  trust  in  default  of  value  and 
children  takes  effect,  then,  suhject  to  any  direction  to  the  contrary,  mixed  funds 
money  so  advanced  may  be  apportioned  rateably  between  the 
Husband's  Trust  Fund  and  the  Wife's  Trust  Fund  so  far  as 
circumstances  permit,  and  (?i)]  in  the  execution  of  any  of  the 
trusts  or  powers  hereof  the  Trustees  may  decide  what  money 
represents  income  and  what  represents  capital,  and  may  allot  or 
apportion  any  money,  hereditaments  or  investments,  the  trusts 
whereof  or  of  the  net  proceeds  of  sale  whereof  are  hereby 
declared,  to  or  between  the  persons  entitled  thereto,  or  in  or 
towards  satisfaction  of  any  share  in  the  trust  premises  at  the 
mesne  market  price  of  the  day  or  at  a  valuation  [and  may  set 
apart  such  investments  to  answer  any  annual  sum  payable  to 
any  person]  in  such  manner  as  the  Trustees  shall  deem  just  and 
reasonable  according  to  the  respective  rights  and  interests  of  the 
persons  interested,  and  notwithstanding  that  funds  held  on 
different  trusts  have  been  blended,  and  for  the  purposes  afore- 
said ma}'  ascertain  and  fix  the  value  of  the  respective  parts  of 
the  said  investments  and  hereditaments,  and  every  such  decision, 
allotment,  apportionment  [setting  apart]  and  valuation  shall  be 
as  binding  upon  all  persons  then  or  thereafter  to  be  beneficially 
interested  in  the  premises  as  if  the  same  had  been  duly  made  by 
a  Court  of  competent  jurisdiction  (/?») : 

(ii.)  The  Trustees  may  submit  to  pay  any  of  the  duties  imposed  As  to  land 
by  the  Finance  (1909-10)  Act,  1910,  or  any  Act  amending  the  same, 
in  reference  to  any  hereditaments  subject  to  tiie  trusts  hereof,  on 
a  valuation  made  by  the  Commissioners  of  Inland  Revenue,  with 
or  without  submitting  a  valuation  prepared  by  or  on  behalf  of  the 
Trustees,  or  may  refuse  to  pay  or  take  proceedings  and  appeal 
to  any  Court  in  respect  of  or  otherwise  contest  the  validity  of 
any  duty  sought  to  be  recovered  by  the  Commissioners : 

(iii.)  The  Trustees  may  in  exercise  of  the  powers  conferred  by  As  to  death 

.  r.  .  ,--,.  ,.  •  duties. 

section  fifty-six  of  the  said  Act  transfer  or  convey  any  invest- 
ments or  hereditaments  or  any  interest  therein  to  the  Com- 
missioners in  or  towards  satisfaction  of  any  death  duties  which 
may  become  payable  in  respect  of  the  trust  premises : 

(«)  These  words  in  square  brackets  are  ouly  required  where  two  funds 
are  settled.  Where  there  are  two  funds  and  no  express  power  to  apportion, 
see  Stoddart  v.  Savile  (1893),  38  Sol.  J.  79  ;  also  Frovost  of  Edinburgh  v.  Lord 
Advocate  (1879),  4  A.  V.  823. 

{im)  See  Be  Ruddoeh  (1910),  102  L.  T.  89. 
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As  to  licensed 
property. 


No.  62. 

Indemnity  to 
trustees  ([)). 


(iv.)  The  Trustees  may  afc  their  discretion  either  surrender  any 
licence  connected  with  any  hotel,  public-house  or  other  licensed 
property  from  time  to  time  subject  to  the  trusts  hereof  which  by 
reason  of  the  duties  imposed  thereon  they  may  consider  it 
undesirable  to  retain,  or  may  pay  all  duties  required  for  renewing 
or  Iveeping  on  foot  any  such  licence,  notwithstanding  that  the 
amount  of  the  duties  may  be  in  excess  of  the  enhanced  value  of  the 
property  attributable  to  the  existence  of  the  licence,  with  a  view 
to  the  ultimate  reduction  of  such  duties  or  otherwise,  and  may 
take  or  defend  any  proceedings  in  connexion  with  any  licensed 
property  or  the  licences  or  duties  connected  with  the  same  (o). 

In  the  professed  execution  of  the  trusts  and  powers  hereof  no 
trustee  shall  be  liable  for  any  loss  to  the  trust  premises  arising 
by  reason  of  any  improper  investment  made  in  good  faith,  or  for 
the  negligence  or  fraud  of  any  agent  employed  by  him,  or  by  any 
other  trustee  hereof,  although  the  employment  of  such  agent 
was  not  strictly  necessary  or  expedient,  or  by  reason  of  any 
mistake  or  omission  made  in  good  faith  by  any  trustee  hereof, 
or  by  reason  of  any  other  matter  or  thing  except  wilful  and 
individual  fraud  or  wrong-doing  on  the  part  of  the  trustee  who 
is  sought  to  be  made  liable. 


No.  63. 

Power  to  allow 
existing  in- 
vestments held 
on  trusts  of 
another  Settle- 
ment, &c.,  to 
remain. 


The  Trustees  may  permit  the  trustees  or  trustee  for  the  time 
being  of  the  recited  Settlement  of  18 —  [or  Will]  to  retain  any 

investments  mentioned  in  the Schedule  hereto,  and  now  held 

on  the  trusts  of  that  Settlement  [or  Will],  notwithstanding  that 
the  same  may  not  be  investments  authorised  l)y  the  terms  of 
that  Settlement  [or  Will] ,  and  the  Trustees  shall  not  be  bound 
to  take  any  proceedings  as  to  any  such  investments  which  are 
not  80  authorised,  or  as  to  any  other  investments,  or  as  to  any 
breach  of  trust  committed  or  to  be  committed  by  the  trustees  or 
trustee  of  that  Settlement  [or  Will],  nor  be  liable  in  any  way 
for  any  loss  which  may  occur  through  retainer  of  investments, 

(o)  This  sub-clause  should  only  be  used  where  licensed  property  is  vested 
in  or  is  likely  to  be  acquired  by  the  trustees. 

{j))  This  clause  is  for  use  in  special  cases,  see  Wyman  v.  Faterson,  1900, 
A.  C.  271  ;  69  L.  J.  P.  C.  32;  Me  SJiepjmrd  (1910),  55  Sol.  J.  i;3.  In  some 
cases,  e.(j.,  where  the  investment  clause  is  wide,  trustees  refuse  to  act  unless 
expressly  indemnified,  not  being  content  to  rely  upon  the  limited  indemnity 
afforded  by  T.  Act,  1893,  s.  24. 
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proper  or  otherwise,  held  on  the  trusts  of  that  Settlement  [or 
Will],  or  through  any  act,  deed  or  omission  on  the  part  of  the 
trustees  or  trustee  thereof. 

All   costs,  charges   and    expenses    properly   incurred    of   or      No.  64. 
incidental  to  the  preparation   and  execution  of  these  presents  ^rz    . 
[and  the   recited   Indenture  of  even  date  herewith  and  of  or  mentoutof 

»v  iig's  trimf 

incidental  to  obtaining  the  hereinbefore  recited  Order  of  the  fund. 
Chancery  Division]  shall  be  raised  and  paid  by  the  Trustees  out 
of  the  "Wife's  Trust  Fund,  and  a  memorandum  in  writing 
indorsed  on  these  presents  and  signed  by  the  Trustees,  and  the 
Husband  and  Wife  or  the  survivor  of  them  certifying  the 
amount  of  such  costs,  charges  and  expenses  shall  be  conclusive 
as  to  such  amount  and  binding  on  all  persons  interested  under 
these  presents  (q). 

Any  trustee  may  by  deed,  with  a  view  to  his  temporary  absence      Xo.  65. 
from    the    United   Kingdom,    delegate  all  or  any  of  the  trusts  r ' 

.     ^      .  °  .  ''     ,  Power  to 

or  powers  hereof,  discretionary  or  otherwise,  to  his  co-trustees  delegate 
being  not  less  than  two  in  number  (/),  and  any  such  power  may   absence   '  ° 
be  made  irrevocable  for  a  period  not  exceeding  one  year,  and  the  '•^^^'°^^- 
trustee  giving  the  power  of  attorney  shall  not  be  answerable  for 
the  acts  of  the  attorneys. 

Any  trustee  in  the  conduct  of  the  trust  business  may  instead      No.  66. 
of  acting  personally  employ  and  pay  an  agent,  whether  being  a 
solicitor  or  any  other  person,  to  transact  all  business  and  do  all  tees  to  employ 
acts  required  to  be  done  in  the  trust,  including  the  receipt  and  receive  money, 
payment  of  money  (s),  and  any  trustee  being  a  solicitor  or  other  pi^ofes°ionaf 

trustee. 

((/)  Formerly  a  husband  paid  for  the  settlement  of  his  wife's  property,  Costs  of  settle- 
because  he  was  liable  for  her  debts.  Now  he  is  only  liable  to  the  extent  of  ment  by  wife, 
the  property  he  takes  from  her,  and  if  all  is  settled  he  is  not  liable.  In  l)e 
Starjmofe  v.  De  H.  (1887),  37  Ch.  D.  139;  57  L.  J.  Ch.  463,  the  Court  ordered 
that  the  costs  of  all  parties  (incliidin<^  the  husband)  of  a  settlement,  which 
had  been  made  by  a  female  ward  under  the  Infant  Settlements  Act,  1855, 
and  which  contained  no  provision  as  to  costs,  should  lie  paid  ont  of  funds 
in  Court  which  were  subject  to  the  settlement. 

(r)  Delegation  to  one  trustee  ought  not  generally  to  be  allowed. 

(.s)  This  power  is  more  extensive  than  the  power  in  T.  Act,  1893,  s.  17. 
The  onus  is  on  the  person  taking  proceedings  against  the  trustees  to  show 
that  loss  by  the  act  of  an  agent  was  attributable  to  their  default :  Be  Brier 
(1882),  26  Ch.  D.  238 ;  tihepherd  v.  Harris,  1905,  2  Ch.  310;  74  L.  J.  Ch.  574. 
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No.  67. 

Provision  for 

audit  of  trust 
accounts. 


person  engaged  in  any  profession  or  business  shall  be  entitled  to 
be  paid  all  usual  professional  or  proper  charges  for  business 
transacted,  time  expended  and  acts  done  by  him  or  any  partner 
of  his  in  connexion  with  the  trusts  hereof,  including  acts  which 
a  trustee  not  being  in  any  profession  or  business  could  have 
done  personally  {t). 

(i.)  The  condition  and  account  of  the  trust  premises  shall, 
unless  an  auditor  appointed  under  the  provisions  of  section 
thirteen  of  the  Public  Trustee  Act,  1906  (hereinafter  called  the 
Statutory  Auditor),  is  acting  in  the  matter,  be  investigated  and 
audited  once  in  every  year  by  the  auditor  appointed  under  the 
provisions  hereof  (hereinafter  called  the  Auditor)  : 

(ii.)  Notwithstanding  section  thirteen  aforesaid,  any  person 
(other  than  a  trustee)  beneficially  interested  hereunder,  and 
whether  having  power  himself  to  appoint  the  Auditor  or  not, 
may  be  appointed  Auditor,  but  no  solicitor  who  or  whose  partner 
acts  as  solicitor  to  the  trust  shall  be  competent  to  act  as  the 
Auditor  : 

(iii.)  The  person  or  persons  (if  any)  nominated  for  the  purpose 
of  appointing  new  Trustees  hereof,  or  if  there  is  no  such  person 
or  no  such  person  able  and  willing  to  act  then  the  Trustees, 
may  by  writing  from  time  to  time  appoint  the  Auditor  and  may 
in  like  manner  remove  an  Auditor  and  appoint  another  Auditor 
in  his  place  or  in  the  place  of  a  deceased  Auditor  or  an  Auditor 
who  refuses,  retires  or  becomes  unable  to  act  : 

(iv.)  On  every  appointment  of  an  Auditor  the  amount  of  his 
remuneration  shall  be  fixed  by  the  appointor  and  agreed  to  in 
writing  by  the  Auditor,  but  if  the  appointor  appoints  himself  the 
remuneration  shall  be  fixed  by  the  Trustees  : 

(v.)  Unless  the  Trustees  agree  to  pay  the  same  or  any  part 
thereof  out  of  capital  the  remuneration  and  costs  of  the  Auditor 
and  the  costs  (if  any)  of  his  appointment  shall  be  a  charge  on 
and  be  jiaid  out  of  the  income  of  the  trust  premises  in  such 
manner  as  the  Trustees  consider  reasonable  : 

{t)  For  the  necessity  of  these  words,  see  Jie  (Jliaibider  and  Ilerington, 
1907,  1  Ch.  58;  16  L.  J.  C'h.  7L  The  trustees  cannot  settle  the  amount  of 
the  costs:  TZe /'Vs//,  189;},  2  Ch.  4L'5 ;  62  L.  J.  Ch.  977;  and  see  Re  Wd)h, 
1891,  1  Ch.  7.'3 ;  6.']  Tj.  J.  Ch.  145.  The  liability  of  trustees  is  not  increased 
by  the  receipt  of  remuneration  :  Johson  v.  rainier,  1893,  1  Ch.  71  ;  62  L.  J. 
Ch.  180  ;  Shepherd  v.  J/arris,  1905,  2  Ch.  ;ilO,  at  p.  ;J18;  74  L.  J.  Ch.  574. 
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(vi.)  The  Auditor  shall  have  the  like  powers  and  he  suhject  to 
the  like  ohligations  as  are  hy  suh- sections  (2),  (3),  (6)  and  (7)  of 
section  thirteen  aforesaid  conferred  or  imposed  on  the  Statutory 
Auditor  and  as  if  in  suh-section  (2)  the  word  "  appointor"  were 
substituted  for  the  word  "  applicant "  (»)• 

Section  VI. 

POWEK  TO  APPOINT  NEW  TEUSTEES  AND  MISCEL- 
LANEOUS CLAUSES. 

The  Husband  and  Wife  during  their  joint  lives  and  the  survivor       No.  68. 
of  them  during  his  or  her  life  shall  have  power  from  time  to  p^^^^Tto 
time  to  appoint  a  new  trustee  or  new  trustees  of  these  presents  appoint  new 

'■  '^  -^  trustees. 

[but  no  appointment  of  a  trustee  hereof  shall  be  made  by  an 
instrument  whereby  a  trustee  is  appointed  of  the  said  Indenture 
of  even  date  herewith  (.r)]. 

{If  the  Iluiihand  is  a  forchjucr  or  dontirih'd  abroad  add: — 
"  but  no  person  who  is  not  resident  in  the  United  Kingdom  shall 
be  appointed  to  be  a  trustee  hereof.") 

(i.)   The  Husband  and  Wife  during  their  joint   lives  and   the       No.  69. 
survivor  of  them  during  his  or  her  life  shall  have  tbe  following  Power  to 
powers :—  fPP"''^*  "f^ 

^  trustees,  &c., 

(a)  Power  to  appoint  a  new  trustee  or  new  trustees  of  these  where  the 

^    -^  ^^  Public 

presents  ;  Trustee  is 

(b)  Power  by  deed  to  remove  the  Public  Trustee  or  any  other  ^pp""^*^®  (^)- 
trustee    from  being  a  trustee    hereof    and  to   appoint  another 

person  or  corporation  or  other  persons  or  corporations  in  the 
place  of  any  trustee   so    removed   as    if    there  were  a  vacancy 

(h)  This,  ill  siiltstance,  follows  a  I'oviu  prepared  for  the  T^aw  Society. 

(x)  The.se  words  within  square  brackets  should  only  be  added  in  a  convey-    The  object 

ance  on  trust  for  sale  of  even  date  with  the  personalty  settlement.    Sometimes   °  separate 

■t  •'  .  appointments 

the  mistake  is  made  of  ajipointing  tivistees  of  both  deeds  by  the  same  instiii-    of  new 

nient,  thus  bringing  the  trusts  of  the  money  on  to  the  title  to  the  land,    ti'ustees. 

Where  there  are  several  conveyances  on  trust  for  sale  new  trustees  may, 

unless  inconvenient,  be  appointed  of  the  conveyances  by  the  same  ajipoint- 

ment. 

A  coiporation  can  be  appointed  a  trustee  to  hold  trust  property  jointly    Appointment 

with  an  individual:  J,'e  Thompson,  190j,  1  Ch.  229  ;   74  L.  J.  Ch.  133,  a  case  of  corporation 

-'         '  '  '  '  as  co-trustee 

under  the  IJodies  Corporate  (Joint  Tenancy)  Act,  1899.  with 

(*/)  See  the  Public  Trustee  Act,  1906.     '  individuals. 
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ill  the  trust  within  the  meaning  of  section  ten  of  the  Trustee 
Act,  1898 ; 

(c)  Power  to  appoint  additional  trustees  or  an  additional 
trustee  to  act  with  the  Public  Trustee  as  if  there  were  a  vacancy 
within  section  ten  aforesaid  ; 

(d)  Power  to  appoint  the  Public  Trustee  to  act  solely  as  a 
custodian  trustee  and  to  appoint  the  managing  trustees  or 
trustee  : 

(ii.)  The  provisions  of  the  Trustee  Act,  1893,  shall  appl}'  on 
the  exercise  of  any  of  the  foregoing  powers,  which  powers  may 
be  exercised  from  time  to  time,  either  separately  or  in  such 
combination  as  may  be  thought  convenient : 

(iii.)  If  at  any  time  during  the  subsistence  of  the  trusts  hereof 
the  Public  Trustee  shall  act  in  conjunction  with  any  person  or 
persons  as  trustees  of  these  presents  the  following  provisions 
shall  have  effect  (~) : — 

(a)  All  documents  and  securities  relating  to  the  trust  shall  be 
retained  in  the  sole  custody  of  the  Public  Trustee  (zz)  ; 

(b)  The  persons  for  the  time  being  acting  as  trustees  of  these 
presents  in  conjunction  with  the  Public  Trustee  shall  be  liable 
only  in  respect  of  their  respective  wilful  and  individual  fraud  or 
wrong-doing,  and  shall  not  be  liable  for  any  loss  to  the  trust 
l)remises  arising  by  reason  of  any  act  or  default  on  the  part  of 
the  Public  Trustee,  whether  the  trust  or  any  part  thereof  shall 
at  the  time  of  such  loss  be  under  the  exclusive  control  and 
management  of  the  Public  Trustee  or  not. 


No.  70. 

WThere  Public 
Trustee 
appointed — 
nomination 
of  solicitors 
to  the  trust,  &c. 

No.  71. 

Power  to  Wife 
to  revoke  witli 
consent  of 
Trustees. 


For  the  purposes  of  sub-section  (2)  of  section  eleven  of  the 

Public  Trustee  Act,  1906,  Messrs. shall  be  deemed  to  be 

the  firm  of  solicitors  who  are  selected  by  tlie  creators  of  the 
trust  and  by  the  beneficiaries  to  be  employed  by  the  Public 
Trustee  in  connexion  with  the  trusts  hereof. 

The  Wife  {or  other  Settlor)  may  from  time  to  time  or  at  any 
time  by  deed,  revocable  or  irrevocable,  with  the  consent  in  writing 
of  the  trustees  for  the  time  being  of  these  presents,  not  being  less 

(z)  These  provisions  were  suggested  by  Mr.  H.  E.  Borrow  in  54  Sol.  J. 
2<J7,  having  regard  to  the  fact  that  the  Government  gnarantce  does  not 
apparently  extend  to  co-tnistees  of  the  Public  Trustee. 

[zz)  Where  the  Public  Trustee  appoints  an  auditor  the  acting  trustee  must 
produce  all  necessary  documents  for  the  audit:  He  Witliams  (1910),  26 
T.  L.  R.  G()4. 
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than  two  in  nmnber,  which  consent  such  trustees  may  withhold 
or  give  at  their  discretion  without  being  in  any  way  hable  for  the 
exercise  of  such  discretion,  revoke  all  or  any  of  the  trusts 
hereinbefore  declared  concerning  all  or  any  part  or  parts  [not 
exceeding  together  one-half]  of  the  [Wife's]  Trust  Fund,  and 
may  direct  that  the  part  or  parts  of  the  Trust  Fund  to  which 
such  revocation  extends  shall  be  held  In  trust  for  herself 
absolutely  or  otherwise  as  she  may  think  proper  (a). 

(i.)  NoTw^iTHSTANDiNG  that  the  Husband  may  not  be  a  British       No.  72. 
subject   or  may  be  domiciled   abroad  these   presents   shall   be  provision 
construed  and  have  effect  and  the  trust  shall  be  administered  in  ^here husband 

IS  domiciled 

all  respects  as  if  the  Husband  were  a  domiciled  British  subject,  abroad(aa). 
and  the  laws  of   England  statutory  or   otherwise   shall  apply 
accordingly  : 

(ii.)  As  regards  any  interest  in  property  hereby  conferred  on 
the  Wife  she  shall  be  entitled  to  the  same  for  her  separate  use 
and  as  regards  any  property  real  or  personal  or  any  interest 
therein  belonging  to  the  Wife,  or  to  which  she  may  become 
entitled  during  the  now  intended  coverture,  or  to  which  she 
would  become  so  entitled  if  she  were  discovert  and  domiciled  in 
England  and  not  hereby  settled  or  agreed  so  to  be  the  Wife 
shall  have  power  notwithstanding  coverture  by  deed  revocable 
or  irrevocable,  or  by  Will  or  codicil,  to  appoint  the  same  to  such 
persons  and  for  such  purposes  generally  as  she  may  think  fit. 

(o)  This  is  not  a  usual  provision  in  a  marriage  settlement.      It  sliould,    Power  of 
however,  be  inserted  in  voluntary  settlements,  unless  the  object  is  to  evade   ^  ^°'^'^  "^"" 
the  payment  of  death  duties,  and  may  be  essential  where  a  person  who  has 
become  entitled  to  property  on  attaining  full  age  is  persuaded  to  settle  it 
by  a  relation  :  PoiutU  v.  P.,  1900,  1   Ch.   243  ;   69   L.   J.  Ch.    1(34  ;  approved 
in  M'riyht  v.  Carter,  1903,  1  Ch.  27;   72  L.  J.  Ch.  138. 

(({(()  The  laws  of  property  obtaining  in  the  country  of  the  husband's 
domicile  should  be  ascertained  as  well  as  those  relating  to  the  validity  of  the 
marriage. 
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Part  II. 
PRECEDENTS  OF  SETTLEMENTS  (PERSONAL)  (a). 

No.  L 

SETTLEMENT  of  Investments  Inj  intended  Husband    on 
usual  Trusts  for  Himself,  Jtis  Wife  and  Issue. 

P,,,ties.  THIS    INDENTURE,    made  the  day  of  ,  Between 

A.  J3.,  of,  &c.  (hereinafter  called  the  Husband),  of  the  1st  part, 
C.  D.,  of,  &c.,  spinster  (hereinafter  called  the  Wife),  of  the  2nd 
part,  and  E.  F.,  of,  &c.,  G.  H.,  of,  &e.,  K.  L.,  of,  &c.,  and  M.  N., 
of,  &c,  (hereinafter  called  the  Trustees),  of  the  3rd  part. 

Eecitais  Af/reement  fov  Marriage — Form  No.  2. 

Transfer  of  investments — Form  No.  3. 

Agreement  for  Settlement — Form  No.  11. 
Operative  part.       Commencement  of  ojK'ratire  j^ii — Form  A^o.  12. 
rp^.^gj^  1.   Declaration    of  trusts    of  investments    until    marriage    far 

Husband — Form  No.  13. 

2.  Trusts  after  marriage  of  investments  ,•  to  invest  and  vary — 
Form  No.  25. 

3.  Definition  (f  "  the  Trust  Fund  "  a)id  trusts  thereof — Form 
No.  29. 

(i.)  to  (iii.)  Trusts  for  Husband  for  life,  then  for  Wife  for  life, 
and  after  death  of  both  for  issue  as  Husband  and  Wife  jointly  or  the 
survivor  ajrpoint — In  d(  fault  for  chihlren — Hotchpot  clause — Forms 
Nos.  30  and  37. 

4.  Advanceriu'iit  clause — Form  A'o.  39. 

5.  Trust  in  default  (f  children  for  Husband — Form  No.  41, 
omitting  sub-clause  (//.). 

Powers  of  6.  Lirestment  clausi — Form  No.  51. 

Trustees. 

7.  pDivcr  to  i}n-est  in  the  purcluise  (f  land,  if  required,  and  if 
so,  powers  of  management — Forms  Nos.  53  and  56. 


(r/)  See  Dissertation,  Settleuieiits,  Sect.  YII.,  p.  327,  sap.,  as  to  stamps. 
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8.  Power  for  Tntstecs  to  value,  <X-e. — Form  Xo.  61,  omitting  part 
in  square  hraeketn. 

[9.  Indemnity  to  Trustees,  if  required — Form  Xo.  6*2.j 

10.  Power  to  Trustees  to  employ  agents,  dr. — Form  Xo.  (JG. 

11.  Power  to  appoint  neic  Trustees — Form  X(K  68. 
In  witness,  &c. 

The    Schedule  above  referred  to. 

Particulars  of  Investments  previously  transferred. 

1.  £ 4  per  cent.  Debenture   Stock  of  the  Eailway 

Company. 

2.  i' East  India  i'S  per  cent.  Stock. 

3.  £ 4  per  cent.  Victorian  Government  Inscribed  Stock. 

4.  £ secured  by  an  Indenture  of  Mortgage  dated,  &c.,  on 

freehold  hereditaments  at ,  with  interest  thereon  at  the  rate 

of  £ —  per  cent,  per  annum  (^). 

No.   II. 

SETTLEMENT  of  Investments  by  intended  Wife  on 
Trusts  for  Herself,  Iter  Husband  and  Issue,  u-Jtere 
the  Husband  is  given  a  Keversionary  Annuity  only. 
Power  /!>/•  Wife  to  Piesettle  on  Future  Marriage. 

THIS  INDENTURE,  made,  kc.,  Between  C.  D.,  of,  kc,  spinster  Parties, 
(hereinafter  called  the  Wife),  of  the  1st  part,  A.  B.,  of,  &c.  (here- 
inafter called  the  Husband),  of  the  2nd  part,  and  E.  F.,  of,  &c., 
G.  H.,  of,  &c.,  K.  L.,  of,  kc,  and  M.  N.,  of,  &.Q.  (hereinafter  called 
the  Trustees),  of  the  3rd  part. 

Agreement  for  Marriage — Form  Xo.  2.  Recitals. 

Transfer  of  investments — Form  Xo.  3. 

Agreement  for  Settlemmt — Form  Xo.  11. 

Commencement  of  operative  part — Form  Xo.  12.  Operative  part. 

{h)  For  Form  of  transfer  of  this  mortgage,  see  Prec.  VIII.,  p.  405,  inf.; 
all  the  investments  will  be  separatel}'  transferred  to  the  tru.stGcs.  The 
stamp  will  be  bs.  per  £100. 

There  is  no  need  for  a  clanse  avoiding  the  settlement  if  the  marriage  is 
not  solemnised  within  six  months.  The  deed  will  be  executed  as  an  escrow, 
and  will  not  be  delivered  if  the  marriage  does  not  take  place.  The  invest- 
ments would  be  ordered  to  be  retransfen-ed  in  that  case. 


394  (precedents)  settlements   (personal). 

Trusts  ami  1.  Dcclamtiou  of  fnist.s  of  investments  nnt'il  marriaqe  for  Wife 

powers.  1V7       10        '  '  .       ^  j 

— lu)iin  No.  18. 

2.  Trusts  after  inari'iin/e  of  i)ivestnteiits  to  invest  and  vavi/ — Form 
No.  25.  '     ' 

3.  Dejinitioji  of  "  tite  I'vust  Fund  "  and  tvusts  tliereof—Form 
No.  29. 

(i.)  to  (v.)  Trusts  for  Wife  for  life,  then  for  payment  (f  annuity 
to  Husband,  and  aftev  death  <f  Wife,  hut  suiijeet  to  Husband's 
ainiuity  if  lie  suvvives  Iter,  for  issue  as  Husband  (e)  and  Wife  jointly 
or  the  survivor  appoint — /;/  default  for  children — Hotclqmt  clause 
—  Trusts  of  suiplus  income  after  paynunit  ef  Husband's  aiinuity — ■ 
Forms  Nos.  35,  36,  37,  and  45. 

4.  Advancement  clause — Form  No.  39. 

5.  Trusts  in  default  of  children  for  Wife — Form  No.  41, 
omittiny  sub-clause  (i.)  and  usiny  the  variations  in  the  notes  to  the 
Form  ichere  only  one  fund  is  settled  and  the  Husband  takes  an 
annuity. 

6.  Power  for  J]lfe  to  resettle  on  future  marriage — Form  No.  46. 

7.  Investment  clause — Form  No.  51. 

8.  Power  to  invest  in  the  purchase  of  land,  if  required,  and  if 
so,  powers  ef  management — Forms  Nos.  53  and  56. 

9.  Power  for  Trustees  to  value,  tCe.—Form  No.  61,  omitting  part 
in  square  brackets. 

10.  Indemnity  to  Trustees,  if  required — Form  No.  62. 

11.  Power  to  Trustees  to  employ  agents,  t(-c. — Form  No.  QQ.  ■ 

12.  Power  to  appoint  new  Trustees — Form  No.  68. 
In  witness,  &c. 

The    Schedule  above  eeferked  to. 
Particulars  of  investments  ((^/). 

(c)  If  the  iiower  of  ap})ointment  in  favour  of  the  hushand  as  survivor  is 
omitted,  Form  No.  45  as  to  surphis  income  will  not  be  re(|uired. 
(c/)  See  note  to  schedule  of  last  Precedent. 
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No.  III. 

SETTLEMENT  hi  inhnulrd  Husband  of  Policy  {e)  on  hh 
Life.  Variations  ivhere  he  Demises  hin  Life  Interest 
in  Settled  Land  to  scenre  the  Premiums. 

THIS  INDENTURE,  &c.  {as  in  Precedent  /.).  Parties. 

Agreement  for  marriage — Form  Xo.  2.  Recitals. 

And  whereas  the  Husband  is  entitled  to  the  pohcy  of  assurance  Title  to  policy, 
on  his  own  hfe  hereinafter  mentioned  and  assigned  : 
Agreement  for  Settlement — Form  No.  11. 
Commencement  of  operative  part — Form  Xo  12.  Operative  part. 

1.  Assifpimcnt  <f  policji  hi/  Jlnshand  to  Trustees  and  trusts  until   Trusts  and 
marriage,  d-c. — Forms  Xos.  14  and  24.  poweis. 

2.  The  Trustees  {ee)  shall  with  the  consent  of  the  "Wife  during  T™st  to 
her  life  if  she  survives  the  Husband,  and  after  her  death  at  their 
discretion,  invest  the  residue  of  the  said  money  in  the  names  of 

the  Trustees  in  any  of  the  investments  hereinafter  authorised,  with 
power  from  time  to  time  with  the  like  consent  or  at  the  like 
discretion  to  change  such  investments  for  others  of  a  like  nature. 

3.  The  Trustees  shall  stand  possessed  of  the  residue  of  the  said  Definition  of 
money  and  the  investments  for  the  time  being  representing  the  and  u-usts. 
same   (hereinafter  called   the   Trust    Fund)   and  of  the   annual 

income  thoreof,  Upon  the  trusts  and  subject  to  the  powers  and 
provisions  following  (that  is  to  say)  : — 

(i.)  Upon  trust  to  pay  the  annual  income  of  the  Trust  Fund  to  wife  for  life, 
the  Wife  if  she  survives  the  Husband  during  the  residue  of  her 
life,  without  power  of  anticipation  during  any  coverture : 

(f )  Notice   of   the   assignment    of    the    jjolicy    must    be    given    to    the  Notice  of 

insurance  company  :  Policies  of  Assurance  Act..  18(57.  assignment. 

The  stamp  on  this  deed  will  be  os.  per  £100  on  the  simi  assured.     By  the  Effect  of 

Stamp  Act,  1891,  s.    118,  it  is  provided  that  no  assignment  of  a  policy  of  aLTcimient^of 

life  assurance  shall  confer  on  the  assignee  any  right  to  sue,  or  give  a  valid  policy  shall 

discharge,  for  the  money  assured  thereby,  unless  the  assi<>nment  is  duly   t-onfer  no  right 

"  •'  '  '  o  'to  sue  unless 

stamped,  and  that  no  payment  shall  be  made  to  any  person  claiming  under    stamped. 

such  assignment  unless  the  same  is  duly  stamped.      And  if  anj-  payment  is 

made  in  contravention  of  this  section,  the  person  by  whom  the  paj'ment  is 

made  is  liable  for  the  ])eiialty.     It  is  apprehended  that  this  enactment  does 

not  invalidate  the  assignment,  but  merely  prevents  the  assignee  from  suing 

for  the  money  until  it  is  stamped.     Hence,  if  A.  assigns  the  policy  first  to 

B.  and  then  to  C,  but  the  assignment  to  B.  is  not  stamped  luitil  after  the 

assignment  to  ('.,  B.  is  not  on  that  accoinit  postponed  to  C. 

[ee)  The  definition  clause  will  be  found  in  Form  No.  24. 
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(ii.)  After  the  death  of  the  survivor  of  the  Husband  and  Wife 
the  capital  and  income  of  the  Trust  Fund  shall  be  held  {trusts 
for  issue — For^u  Xo.  37). 

4.  ^idrauceineiit  clause — Form  No.  39. 

5.  Trust  in  default  of  cJiildreu  for  Husband — Form  No.  41, 
omitting  suh-elause  {ii.). 

6.  Investment  clause — Form  No.  51. 

7.  Covenant  hi/  Husband  to  keep  ufi  juAicij  and  provisions  relating 
thereto  {/) — Form  No.  49,  omitting  sub-clause  {ii.). 


Recital  of 
Husband's 
life  interest. 


Demise  of  life 
interest  in 
settled  land. 


(/)  In  this  case,  as  the  only  trust  fund  is  the  policy  money,  the  trustees 
have  no  means  of  keeping  up  the  policy  ;  hence  sub-clause  (ii.)  of  Form 
No.  49  will  not  be  required. 

Where  the  husband  demises  his  life  interest  in  settled  lands  to  secure  the 
payment  of  the  premiums  on  the  policy,  add  immediately  after  the  recital 
of  the  husband's  title  to  the  policy  as  above  : — 

And  whereas  under  the  Will  of ,  deceased,  dated,  &c.,  and 

proved  in  the  Principal  Probate  Registry  on,  &ic.,  the  Husband 
is  entitled  in  possession  for  his  life  without  impeachment  of 
waste  to  the  lands  and  hereditaments  hereinafter  demised. 

And  the  witnessing  part  immediately  following  the  above  assignment  of 
the  policy  should  be  as  follows  : — 

In  further  consideration  of  the  said  intended  marriage  the 
Husband,  with  the  privity  of  the  Wife,  hea-eby.  As  Settlor, 
bargains,  sells  and  demises  unto  the  Trustees 

All,  &c., 

To  HOLD  unto  the  Trustees  for  the  term  of  ninety-nine 
y.ears  from  the  day  next  before  the  date  of  these  presents 
if  the  Husband  shall  so  long  live  without  impeachment  of 
waste.  Upon  trust  for  the  Husband  until  the  solemnisation 
of  the  said  marriage :  And  after  the  solemnisation  thereof, 
Upon  trust  out  of  the  rents  and  profits  of  the  demised  i^remises 
to  raise  and  pay  any  money  which  may  become  payable  by 
the  Husband  under  his  covenant  hereinafter  contained  with 
reference  to  the  policy  hereinbefore  assigned  or  any  jDolicy  or 
policies  to  be  substituted  in  lieu  thereof;  And  also  to  raise 
and  pay  any  other  money  hereinafter  authorised  to  be  raised 
and  paid  out  of  such  rents  and  profits  for  purposes  connected 
with  any  such  policy  {i.e.,  under  Form  No.  49,  witlt  the  addition 
of  the  words  at  the  end  of  this  note) :  And  subject  to  the  trusts  afore- 
said the  Trustees  shall  pay  the  rents  and  profits  of  the  premises 
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trusts  of 
money. 


8.  The  Husl)ancl  may  at  any  time  during  his  life  redeem  the  Power  for 
policy  hereby  assigned  or  any  substituted  policy  by  paying  to  the  fo^TmsteesY 
Trustees  the  sum  of  i' ,  and  in  such  case  the  policy  shall  be   sum  of  money 

^  •'  in  redemption 

reassigned  to  the  Husband  at  his  expense  discharged  from  the  of  policy  and 
trusts,  powers  and  provisions  hereinl)efore  declared  concerning 
the  same,  and  the  Trustees  shall  stand  possessed  of  the  said  sum 
of  i'—  so  paid  by  the  Husband,  Upon  the  trusts  and  subject 
to  the  powers  and  provisions  hereinbefore  declared  concerning 
the  money  to  be  received  in  respect  of  the  policy,  but  so  that 
during  the  joint  lives  of  the  Husband  and  Wife,  and  the  life  of 
the  survivor  of  them,  every  investment  or  variation  of  invest- 
ment of  the  said  sum  of  i* be  made  with  their,  his  or  her 

consent  in  writing,  and  that  the  income  of  the  said  sum  of  4' 

and  the  investments  representing  the  same  shall  be  paid  to  the 
Husband  dnring  his  life,  and  so  also  that  the  power  of  advance- 
ment hereinbefore  contained  may  be  exercised  during  the  joint 
lives  of  the  Husband  and  Wife,  or  the  life  of  the  survivor  of 
them,  at  their,  his  or  her  request  in  writing. 

9.  Power  for  Trusters  to  value,  dr. -^Form  Xo.  Q\,omittiu(j  part 
in  square  braekets. 

10.  Indemnitii  for  Trustees,  if  required — Farm  No.  62. 

11.  Power  for  Trustees  to  employ  agents,  dc. — Form  Xo.  66. 

12.  Power  to  appoint  new  Trustees — Form  No.  68. 
In  witness,  &c. 


hereby  demised  or  so  much  thereof  as  shall  not  from  time  to 
time  be  required  to  answer  the  trusts  aforesaid  unto  or  permit 
the  same  to  be  received  by  the  Husband. 

(See  s.  4  of  the  S.  L.  Act,  1890  ;  the  demise  does  not  affect  the  statutory 
powers. 

Where  a  life  interest  is  demised,  the  following  words  should  be  added  to 
the  power  of  the  trustees  to  keep  up  or  restoi-e  the  policj^  or  effect  a  new 
policy,  in  the  second  clause  of  Porm  No.  49,  after  the  word  "  discretion  "  : — 

"  raise  and  pay  out  of  the  rents  and  profits  of  the  hereditaments 
hereinbefore  demised,  or  if  such  rents  and  profits  be  insufficient, 
then  "  {continue  as  in  Form  No.  49). 
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No.  IV. 


Recital  of 
Settlement 
conferring 
power  of 
appointment. 


Variations 
where 
reversion 
was  origin; 
settled. 


APPOINTMENT  (7)  hj  Father  mul  Mother  to  their 
Daughter  in  contemplation  of  Marriage  of  a  Eever- 
sioNARY  Share  in  Settled  Personalti/,  Variation  ivlicre 
a  Iierer>iionari/  Sum  in  appointed. 

TO   ALL  TO  WHOM   THESE    PRESENTS    SHALL   COME 

A.  B.  (Father  of  intended  wife),  of,  &c.,  and  C.  B.  (Mother),  bis 
wife,  send  greeting  this  day  of ,  19 —  : 

Whereas  these  presents  are  supplemental   to  an   Lidenture 

(hereinafter  called  the  Principal  Indenture)  dated  the day 

of ,  and  made,  &c.  (being  a  Settlement  made  in  consideration 

of  the  marriage,  shortly  afterwards  solemnised,  between  the  said 
A.  B.  and  C.  D.),  whereby  it  was  agreed  that  after  the  solemnisa- 
tion of  the  then  intended  marriage  certain  investments  which 
had  been  previously  transferred  into  the  joint  names  of  the 
jDarties  thereto  of  the  3rd  part  and  the  varied  investments  for 
the  time  being  rejDresenting  the  same(/;)  should  be  held  Upon 
trust  for  payment  of  the  income  thereof  to  the  said  A.  B.  and 
C.  B.  successively  during  their  respective  lives  and  after  the  death 
of  the  survivor  (as  to  capital  and  income).  In  trust  for  all  or  such 
one  or  more  exclusively  of  the  otbers  or  other  of  the  issue  of  the 
said  then  intended  marriage,  whether  children  or  remoter  issue, 
at  such  time  and,  if  more  than  one,  in  such  shares  as  the  said 
A.  B.  and  C  B.  should  by  deed,  revocable  or  irrevocable,  from 
time  to  time  or  at  any  time  jointly  appoint,  with  certain  trusts 

(,'/)  Xotice  of  the  appointment  shoiild  be  given  to  the  trustees  of  the 
settled  fiindh*.  An  appointment  may  be  made  to  tru.stees  in  trust  for  an 
object  of  the  power;  in  practice,  the  appointed  share  is  assigned  and 
settled  by  the  marriage  settlement.  An  appointment  to  trustees  involves 
unnecessary  comidications,  and  nothing  is  gained  by  it. 

(A)  If  only  a  reversionary  sum  was  settled  say  :—  the  reversionary  SUm 

of  i^ thereby  assigned  to  the  parties  thereto  of  the  3rd  part 

illy  should  (when  it  fell  into  possession)  be  held,  &c.,  and  add  the 
following  recital  after  the  recital  of  the  issue  of  the  marriage; — AnD 
WHEREAS  after  the  execution  of  the  Principal  Indenture  the  said 

reversionary   sum   of    M fell   into   possession  and  is  now 

represented  by  the  investments  mentioned  in  the  Schedule 
hereto. 
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over  in  default  of  such  joint  aiDpointment  [and  the  Principal 
Indenture  contained   a  covenant  for   the  settlement  of   certain 

after-acquired  property  of  the  said (Motltcr),  but  no  property 

has  hitherto  become  subject  to  this  covenant  (/)] : 

And  whereas  there  has  been  issue  of  the  said  marriage issue  of 

children  and  no  more,  of  whom  D.  B.,  who  was  l)orn  on  the  ™*'"''"^g^- 
— —  day  of ,  is  one  : 

And  WHEREAS  the  investments   so  transferred  into  the  joint  Present  state 
names  of  the  parties  to  the  Principal  Indenture  of  the  3rd  part 
are   now    represented   by   the   investments   mentioned    in    the 
Schedule  hereto,  and  are  now  standing  in  the  joint  names  of  M. 
and  N.,  the  present  trustees  of  the  Principal  Indenture  : 

[Eecitt'  agirciiiciit  for  marnafji'  of  D.  B.,  sec  Form  Xo.  1,  and  Agreement  for 
(((Jd  :)  and  the  said  A.  B.  and  C.  B.  are  desirous  of  making  dlslre^o^'  ^"*^ 
such  appointment  as  hereinafter  contained  :  appomt. 

NOW  THESE    PEESENTS   WITNESS   that   for   effectuating  Appointment. 
such  desire,  and  in  exercise  of  the  power  for  this  purpose  con- 
ferred by  the  Principal  Indenture  and  of  every  other  power,  the 

said  A.  B.  and  C.  B.  hereby  appoint  that  (k)  one  equal share 

of  the  investments  mentioned  in  the  Schedule  hereto  and  of  all 
other  (if  any)  the  investments  now  held  on  the  trusts  of  the 
Principal  Indenture  [and  also  of  any  other  proj^erty  which  by 
virtue  of  the  said  covenant  to  settle  after-acquired  property  or 
otherwise  may  be  or  become  subject  to  the  trusts  of  the  Principal 
Indenture]  and  of  the  varied  investments  for  the  lime  being 
representing  the  same  shall,  after  the  death  of  the  survivor  of 
the  said  A.  B.  and  C.  B.,  and  in  the  meantime  subject  to  their 

(i)  If  any  property  has  been  brought  into  settlement  under  the  covenant 
the  fact  .should  be  mentioned. 

(/.■)  Where  a  sum  of  money  raisable  out  of  the  trust  funds  is  appointed  say  : — ■   Variation 
appoint  that  the  trustees  or  trustee  for  the  time  being  of  the  "iieresumof 

^  •       _  ^  money 

Principal  Indenture  shall  after  the  death  of  the  survivor  of  the  appointed, 
said  A.  B.  and  C.  B.  raise  and  pa}^   (free  from   all  duties  and 

the  costs  of  raising  the   same)   the  net  sum  of  ^ out  of 

the  investments,  &c.  (as  in  tlic  text  doirn  to  "  the  same  "),  with 
interest  thereon  at  the  rate  of  ^4  per  cent,  per  annum  from  the 
death  of  such  survivor,  and  shall  hold  such  sum  and  the  interest 
thereon  In  trust  for  the  said  D.  B.  absolutely. 

As  to  the  direction  that  the  sum  shall  be  free  of  duties,  see  lie  Coxirell, 
1910,  1  Ch.  63;  79  L.  J.  Ch.  62. 
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to  be  void  if 
marriage  not 
solemnised. 


(precedents)  sp:ttlement,s  (personal). 

respective  life  interests  therein  be  held  In  trust  for  the  said 
D.  B.  absolutely  (/) : 

Provided  always,  that  if  the  said  intended  marriage  shall  not 
be  solemnised  within  six  calendar  months  from  the  date  hereof, 
these  presents  and  the  appointment  hereby  made  shall  become 
and  be  absolutely  void. 

In  witness  whereof  the  said  A.  B.  and  C.  B.  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

The  Schedule  above  referred  to. 

Particulars   of   investments   now   held    upon  the  trusts  of   the 
Principal  Indenture  (m)- 


No.  V. 

APPOINTMENT  of  a  Portion  misahic  vuder  a  Term  hy  a 
Father  to  a  Younger  Son  icitli  a  view  to  his 
Marriage  (h). 

TO  ALL  TO  WHOM  THESE  PKESENTS  SHALL  COME, 
A.  B.  {Father  of  intended  huahand),  of,  &c.,  sends  greeting  this 
day  of ,  19—  : 

Whereas  by  an  Indenture  of  Settlement  (hereinafter  called 

the  Principal  Indenture)  dated  the day  of ,  and  made 

tions  term  and  between   the  said  A.  B.  of  the  1st  part,  C.  H.,  spinster  (after- 
wards and  hereinafter  called  C.  B.),  of  the  2nd  part,  and  P.  Q. 


Recital  of 
Settlement 
creating  por- 


(/)  If  the  settlement  under  which  the  appointment  is  made  does  not 
contain  a  hotchpot  clause  a  provision  should  be  added  as  follows : — 

Provided  always,  that  the  said  D.  B.  shall  not  take  any  share 
in  the  unappointed  part  of  the  Trust  Funds  subject  to  the  trusts 
of  the  Principal  Indenture  without  bringing  the  share  [sum] 
hereby  appointed  to  her  into  hotchpot  and  accounting  for  the 
same  accordingly. 

(>h)  It  is  sometimes  desirable  to  number  the  investments  in  the  schedule 
and  to  add  a  note  at  the  end,  e.r/.,  "  N.B. — The  investments  numbered  1  and  2 
represent  the  funds  originally  settled.    Nos.  3  and  4  represent  a  legacy  of 

£ hequeuthed  to  the  said  C.   B.  and  brought  into  settlement  hy  her 

under  her  aforesaid  covenant  to  settle  after-acquirod  property." 

{n)  See  Prec.  IX.,  Settlements  (Eeal),  inf.,  p.  570,  for  a  Precedent  of  an 
appointment  of  a  jointure  and  portions,  and  a  term  to  secure  the  same, 
under  powers  in  a  settlement  of  realty. 
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and  R.  S.  (hereinafter  called  the  Trustees),  of  the  3rd  part,  being  conferring 
a  Settlement  made  in  consideration  of  the  marriage,  shortly  after-  appointment 
wards  solemnised,  between  the  said  A.  B.  and  C.  B.,  the  Manor  m  favour  of 

'  '  younger 

of  ,  and  the  capital  and  other  messuages,  lands  and  here-  ciiikirenor 

ditaments,  situated  in  the  Parish  of ,  in  the  County  of , 

were  limited  To  the  Use  of  the  said  A.  B.  during  his  life, 
without  impeachment  of  waste,  with  remainder  To  the  Use  that 
the  said  C.  B.,  if  she  should  survive  the  said  A.  B.,  should  receive 

thereout,  during  her  life,  a  yearly  jointure  rent-charge  of  i' , 

and  subject  thereto  To  the  Use  of  the  Trustees  for  a  term  of  one 

thousand  years,  to  commence  from  the  death  of  the  said  A.  B. 

upon  the  trusts  thereinafter  declared,  with  remainder  To  the 

Use  of  the  first  and  other  sons  of  the  said  A.  B.  by  the  said 

C.  B.,  successively  in  tail  male,  with  remainders  over  ;  And  it 

was   declared   that   the  premises  were  thereby   limited   to  the 

Trustees  for  the  said  term  of  one  thousand  years.  Upon  trust 

that  if  there  should  be  any  child  or  children  of  the  said  A.  B.  by  in  trust  to 

the  said  C.  B.  (other  than  and  except  an  eldest  or  only  son  entitled  for  younger 

for  the  time  being  to  the  first  estate  tail  in  the  said  hereditaments  '^^"^'^^■"^• 

under  the  limitations  of  the  Principal  Indenture),  then  and  in 

such  case  the  trustees  for  the  time  being  of  the  said  term  should 

after  the  death  of  the  said  A.  B.  or  in  his  lifetime,  at  his  request 

in  writing,  raise,  in  manner  therein  mentioned,  for  the  portion 

or  portions  of  such  child  or  children  (except  as  aforesaid)  and 

the  issue  of  any  such  child,  in  case  there  should  be  three  or  more 

such  children,  the  sum  of  M ,  with  interest  thereon  at  the  rate 

of  £ from  the  death  of  the  said  A.  B.  until  raised,  such  sum 

to  be  held  Upon  such  trusts  for  the  benefit  of  the  said  children 
and  issue  or  any  one  or  more  of  them  exclusively  of  the  other  or 
others  and  in  such  shares  and  in  such  manner  as  the  said  A.  B. 
should  by  any  deed  or  deeds,  revocable  or  irrevocable,  or  by  Will 
or  codicil  appoint : 

And  whereas  there  has  been  issue  of  the  said  marriage ,   That  there  are 

an  eldest  son,  and  six  other  children,  of  whom  E.  B.,  who  was  ehikken^ind 
born  on  the day  of ,  is  one  :  !" oTe  («;0  "^ 

And  WHEiiEAS  (agrecnu'iit  for  marriage  oj  E.  B.,  see  Form  No.  2)  Agreement  for 
and  the  said  A.  B.  is  desirous  of  making  such  appointment  as  desirrt°o^ '^"^ 
hereinafter  contained  :  appoint. 

[nn)  If  the  younger  child  subsequently  becomes  entitled  as  tenant  in  tail, 
he  does  not  forfeit  the  portion  appointed:  Re  Banl-es  (1909),  101  L.  T.  778. 
P. — VOL.  II.  26 


40'i  (precedents)  settlements  (personal). 

Appointment.  NOW  THESE  PRESENTS  WITNESS  that  for  effectuating  such 
desire  and  in  exercise  of  the  power  for  this  purpose  conferred  by 
the  Principal  Indenture  and  of  every  other  power,  the  said  A.  13. 
hereby  appoints  that  the  trustees  or  trustee  for  the  time  being 
of  the  said  term  of  one  thousand  years  limited  l)y  the  Principal 

Indenture  shall  after  his  death  raise  out  of  the  said  sum  of  £ 

portions  and  pay  (free  from  all  duties  and  the  costs  of  raising  the 

same)  the  net  sum  of  i' as  the  portion  of  the  said  E,  B.,  with 

interest  thereon  from  the  death  of  the  said  A.  B.  at  the  rate  (o) 
of  ii4  per  cent,  per  annum,  and  shall  hold  such  sum  and  the 
interest  thereon  In  trust  for  the  said  E.  B.  absolutely  {jj)  : 

Provided  always,  that  if  the  said  intended  marriage  shall  not 
be  solemnised  within  six  calendar  months  from  the  date  hereof, 
these  presents  and  the  appointment  hereby  made  shall  become 
and  be  absolutely  void. 

In  witness  whereof  the  said  A.  B.  has  hereunto  set  his  hand 
and  seal  the  day  and  year  first  above  written. 


No.  VI. 

CONVEYANCE  and  Covenant  to  Surrender  Freeholds, 
Copyholds  and  Leaseholds,  on  Trust  Jor  Sale,  by 
intended  Husband,  tlie  Proceeds  to  be  settled  by  Deed 
of  eren   Date  (q). 

Parties.  THIS  INDENTUPiE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 

after called  the  Husband),  of  the  1st  part,  C.  D.,  of,  &c.,  spinster 

(o)  This  will  be  the  rate  authorised  under  the  trusts  of  the  term. 

Where  there  is        li  there  is  no  siibsisting  term,  biit  merely  power  to  appoint  a  term,  then 

merely  a  power   ^-^^  term  must  be  appointed  by  one  deed  for  the  general  purj)oses  of  the 

family  charges,    term,  and  the  portions  must  be  appointed  by  deeds  which  will  be  sujiple- 

mental  to  the  settlement  or  resettlement  creating  the  power  to  charge  and 

also  to  the  deed  by  which  the  term  is  created. 

{]>)  If  the  trusts  of  the  term  do  not  contain  a  hotchpot  clause  a  provision 
should  be  added  as  follows  : — 

Provided  always,  that  the  said  E.  B.  shall  not  take  any  share 
in  the  unaj^pointed  i)art  of  the  money  to  be  raised  under  the 
trusts  of  the  said  term  without  bringing  the  sum  hereby 
appointed  to  him  into  hotchpot  and  accounting  for  the  same 
accordingly. 

Object  of  con-         ('/)  This  is  the  usiial  form  for  keei^ing  the  trusts  off  the  title  where  land 
veyance  or 
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(hereinafter  called  the  Wife),  of  the  2ad  part,  and  E.  F.,  of,  &c., 
G.  H.,  of,  &c.,  K.  L.,  of,  lI'c,  and  M.  N.,  of,  &c.  (hereinafter 
called  the  Trustees),  of  the  8rd  part : 

(Recite  agreement  for  iiuiir'uu/e. — Form  No.  2.) 

And  whereas  the  Hushand  is  now  seised  in  possession  free  Recital  of 
from  incumhrances  of  the  freehold  and  copyhold  hereditaments  hoTdsamicopy- 
hereinafter  described  as  to  the   freehold  hereditaments  for  an  ^^o\As- 
estate  in  fee  simple,  and  as  to  the  copyhold  hereditaments  for 
an  estate  of  inheritance,  according  to  the  custom  of  the  Manor 
of : 

And  whereas  by  an  Indenture  of  Lease  dated,  &c.,  and  made,   Recital  of 

&c..  All  those,  kc,  were  demised  by  the  said  to  the  Hus-  ^®^^^- 

band  for  the  term  of years  from  the  day  of  at 

the  rent  and  subject  to  the  covenants  by  the  lessee  and  the 
conditions  by  and  in  the  said  Lease  reserved  and  contained 
{Recife  agreoiieiif  for  settlement — Form  Xo.  11) : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :—  Operative 

part. 

1.  In  pursuance  of  the  said  agreement  {continue  as  in  clause  1  Conveyance  of 

.  OA  /    \  \  freeholds. 

qt  rorm  Ao.  20  (r)  ). 

2.  (i.)  In  further  pursuance  of  the  said  agreement  and  for  the  Covenant  to 
consideration  aforesaid,  the  Husband  (co»//;N/t' a.s  in  clause  \,suh-  copyholds. 
clauses  (/.)  and  {ii.)  of  Form  Xo.  21). 

3.  In  further  pursuance  of  the  said  agreement  the  Husband  Assignment  of 

/         .•  -7  -t       /•  TT  -KT       r»r»\  leaseholds. 

{continue  as  m  clause  1  oj  I' arm  Xo.  22). 

is  not  strictly  settled  by  a  realty  settlement  biit  it  is  intended  to  create  a   trust  for  sale 
settlement  by  way  of  trust  for  sale  within  s.  Uy  of  the  S.  L.  Act,  1882.     In   >»  \'.®'^^°^ 
this  case  the  persons  entitled  to  the  income  of  the  proceeds  of  sale  for  life      '       " 
can  apply  under  s.  7  of  the  S.  L.  Act,  1884,  for  an  order  authorising  them 
to  exercise  the  S.  L.  Act  powers.     Subject  to  any  such  order  the  powers  are 
in  the  text  expressly  conferred  on  the  trustees  by  Form  No.  o6.     If  desired, 
successive  life  estates  can  be  given,  followed  by  a  futiu-e  trust  for  sale,  see 
Prec.  XVI.,  p.  424,  inf.,  by  which  husband  and  wife  are  made  successive 
tenants  for  life,  but  this  is  not  generally  desirable. 

(r)  If  the  settlor  is  registered  under  the  L.  T.  Acts,  ISTo  and  1897,  say  : —   Variations 
Of   all  which   hereditaments   the   said   A.   B.  is   registered   as  ig^regislieTed^ 
proprietor  with  a  [possessory]  title  under  the  Land   Transfer  proprietor 

,.-r,..  T        •   ^  under  L.  T. 

Acts,  1875  and  1897,  under  the  headnig  District Parish Acta. 

Title  No.  — . 

The  settlor  should  also  execute  a  transfer  (see  next  Precedent)  of  even 
date  to  the  trustees,  and  this  should  be  recited. 

2G— 2 
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Trust  for  sale.  4.  TiiE  Trustees  (which  expression  where  the  context  so  admits 
includes  the  survivors  and  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  or  in  the  case  of  the  said  copy- 
hold hereditaments  the  heirs  and  assigns  of  such  survivor  or  other 
the  trustees  or  trustee  for  the  time  being  hereof)  shall  sell  the 
said  freehold,  copyhold  and  leasehold  hereditaments  hereinbefore 
respectively  conveyed  and  covenarted  to  be  surrendered,  but  so 
that  during  the  joint  lives  of  the  Husband  and  Wife  and  the 
life  of  the  survivor  of  them  every  sale  be  made  only  with  their, 
his  or  her  consent  in  writing. 
Proceeds  of  5.   Tfiists  of  pjvcceds  of  Hiilc,  Fomi  No.   20,   clause   3,  sayixfi 

on  trusts  of       ciftcr  tlw   icoi'dH  "  Until  Sale  "  : — and  with  regard  to  the  said  lease- 
date"  ^^™      ^lold  hereditaments  after  payment  of  the  rent  reserved  by  and 
all  outgoings  payable  under  the  recited  Lease   or  otherwise  in 
respect  of  the  premises. 

6.  Power  to  postpone  sale — Clause  4  of  Form  No.  20. 
Powers,  etc.  7.  Poirejs  of  management — Form  No.  5G. 

8.  l\)U-er  to   appoint  iieu-   I'rustees — For)n    No.    G8,    with    the 
addition  in  hi-ar],'('ts{t). 
In  witness,  &c. 

No.  VII. 

INSTRUMENT    (f  Transfer  tvhere  the  Land   conveyed  on 
Trust /r)r  Sale  is  Registered  under  the  Land  Transfer 

Acts,  and  is  to  he  placed  in  the  nances  <f  Trustees. 

Land  Transfer  Acts,  1895  and  1897. 

District . 

Parish . 

No.  of  Title  — . 

(Date.)  In  consideration  of  my  intended  marriage  with  C.  D., 
of,  &c.,  I,  A.  B.,  of,  &c.,  As  Settlor,  hereby  transfer  to  E.  F., 
of,  &c.,  G.  H.,  of,  &c.,  K.  L.,  of,  &c.,  and  M.  N.,  of,  Szc,  the 
land  comprised  in  the  title  above  referred  to,  and  apply  for 
the  registration  of  the  Restriction  [and  Entry]  following, 
(namely)  : — 

(<)  On  the  appointment  of  new  trustees  of  the  settlement  of  even  date, 
new  trustees  of  the  conveyance  on  trust  for  sale  should  be  appointed  by  a 
acparato  deed,  otherwise  the  trusts  of  the  settlement  will  be  brought  on  the 
title  to  the  land. 


TRANSFER    OF    MOR'nJACE.  405 

Best rief toll.  Except  under  an  order  of  the  registrar,  no 
transfer,  charge  or  lien  by  deposit  is  to  be  registered  or 
created  without  the  consent  of  the  said  A.  B.  and  C.  D.  or 
the  survivor  of  them  (//). 

[Entry  {x).  When  after  the  death  of  the  survivor  of  the  said 
A.  B.  and  C.  D.  the  number  of  joint  j^roprietors  has  been 
reduced  to  one,  no  registered  disposition  is  to  be  made  or 
lien  by  deposit  created,  except  under  an  order  of  the 
registrar  after  inquiry  into  title  or  an  order  of  the  Court.] 

No.  VIII. 

TRANSFER  o/'rt  Mortgage  T>eb'y  and  Securities?)//  intended 
Husband  to  Trustees  to  Jie  held  on  Trusts  of  a  Settle- 
ment of  even  Datc{i)). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Husband),  of  the  1st  part,  C.  D.,  of,  &c.,  spinster 
(hereinafter  called  the  AVife),  of  the  2nd  part,  and  E.  F.,  of,  il-c, 
G.  H.,  of,   ko..,  K.  L.,  of,  &c.,   and  M.  N.,  of,  &c.  fhereinafter 
called  the  Trustees),  of  the  3rd  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture  of  Recital  of 

.       .  Mortgage. 

Mortgage  (hereinafter    called    the    Principal    Indenture)    dated, 
itc,  and  made,  &c.,  whereby  certain   hereditaments  situated  at 

,  &c.,  were  conveyed  by  the  said  {MortiicKjor)  to  the 

Husband  in  fee  simple  by  way  of  mortgage  for  securing  payment 

to  the  Husband  of  the  principal  sum  of  £ ,  with  interest 

thereon  at  the  rate  of  £ —  per  cent,  per  annum  : 

And  whereas  (agreement  for  inarriarie — Form  Ao.  2):  Intended 

iHcirriii'^e. 

And  whereas  the  said  sum  of  £ ,  with  the  current  half-  state Tf 

mortgage  debt. 


(/')  If  the  trust  for  sale  is  made  exercisable  without  the  consent  of  the 
hushund  and  wife,  then  no  restriction  is  required. 

(.<•)  This  entry  should  not  be  made  unless  there  is  a  provision  in  the  settle, 
ment  preventing  a  sole  trustee  from  exercising  the  trust  for  sale  after  the 
death  of  A.  B.  and  C.  D. 

(v)  In  the  settlement  the  transfer  need  not  be  recited,  though  it  may  be. 
The  amount  of  the  mortgage  debt  will  be  mentioned  in  a  schedule  of  invest- 
ments as  "  <£ ,  secured  by  an  Indenture  of  Mortgage  dated,  &c., 

on  the Estate,  in  tbe  County  of ." 

If  desired,  the  transfer  may  be  made  by  indorsement,  but  if  it  has  to  bo 
sent  to  different  places  for  execution  it  is  safer  to  effect  it  by  supplemental 
deed. 
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transfer. 


Operative 
part. 


Assignment  of 
debt. 


Conveyance  of 
land, 


year's  interest  thereon,  is  still  owing  to  the  Hnshand  upon  the 
security  of  the  Principal  Indenture  : 

And    whereas  upon  the  treat}^  for  the  said  marriage  it  was 

agreed  that  the  said  sum  of  £ and  the  interest  thereon,  with 

the  securities  for  the  same,  should  he  transferred  to  the  Trustees 
upon  the  trusts  hereinafter  mentioned  or  referred  to  (z)  : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  herehy 
declared  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 
of  the  said  intended  marriage,  the  Husband,  As  Mortgagee,  and 
with  the  privity  of  the  Wife,  hereby  assigns  unto  the  Trustees 

All  that  the  principal    sum    of    £ now   owing    to    the 

Husband  upon  the  security  of  the  Principal  Indenture  and  all 
mterest  thereon,  and  the  full  benefit  of  the  right  to  exercise  and 
enforce  all  powers  and  securities  for  compelling  payment  of  the 
said  sum  and  interest, 

To  HAVE  AND  RECEIVE  the  Same  unto  the  Trustees  absolutely, 
Upon  trust  for  the  Husband  until  the  said  intended  marriage, 
and  after  the  solemnisation  thereof  Upon  the  trusts  and  subject 
to  the  powers  and  provisions  declared  by  an  Indenture  already 
prepared  and  intended  to  bear  even  date  herewith  and  to  be 
made  between,  &c.,  and  to  be  executed  immediately  after  these 
presents  (o). 

2.  In  further  pursuance  of  the  said  agreement  and  for  the 
consideration  aforesaid,  the  Husband,  As  Mortgagee,  and  with 
the  privity  of  the  Wife,  hereby  conveys  unto  the  Trustees 

All  the  hereditaments  comprised  in  or  conveyed  by  the 
Principal  Indenture,  or  which  are  now  vested  in  the  Husband, 
subject  to  redemption  thereunder. 

To  HOLD  unto  and  To  the  use  of  the  Trustees  in  fee  simple, 
subject  to  the  right  of  redemption  now  subsisting  therein  under 
the  Principal  Indenture. 

3.  Power  to  appoint  new  Trustees — Form  No.  68,  irilli.  addition 
of  part  ivithin,  brackets  {h). 

In  witness,  &c. 


(z)  These  tnists  are  so  arranged  as  not  to  bring  the  settlement  of  the 
mortgage  debt  on  to  the  title  to  the  land. 

(a)  This  is  the  settlement  of  the  mortgage  debt. 

(i)  This  transfer  is  an  independent  trust  deed,  and  contains  a  separate 
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No.  IX. 

TEANSFER  <>/  Registeeed  Charge  on  Registered   Land 

to  Trustees  o/' Settlement  {<■). 

Land  Transfer  Acts,  1875  and  1897. 

District . 

Parish . 

No.  of  Title  — . 

(Date.)  In  consideration  of  my  intended  marriage  with  C.  D.,  intended 
of,  &c.,  I,  A,  B.,  of,  i*(:c.  (Hnshand),  hereby  transfer  to  E.  F.,  transfers 
of,  &c.,  a.  H.,  of,  &c.,  K.  L.,  of,  &c.,  and  M.  N.,  of,  &c.  guXs" 

(I'nistern),  the  Charge  dated  the day  of ,  19 — ,  and 

registered  the  day  of  ,  19 — ,  of  which  I  am  the 

registered  proprietor. 

{Execution  and  attestation.) 

No.  X. 

SETTLEMENT  %  intended  Husband  e>f  Proceeds  of  Sale 
o/'Land  conveyed  hy  Deed  of  even  Date  and  <>/' Invest- 
ments, and  hy  intended  Wife  o/"  Reversionary  Interests 
071  usual  Trusts.     Power /or  Husband  a»f?  Wife  to  make 

New  Settlements  o)i  i-emaii-iaye  (d). 

THIS  INDENTURE,  lI-c.  {as  in  Precedent  I.,  p.  392,  sup.)  : 

Agreement  for  marriage — Form  No.  2.  Recitals. 


power  to  appoint  new  trustees,  which  should  be  exercised  by  a  sejjarate  deed, 
and  not  by  the  deed  by  which  new  trustees  of  the  settlement  of  even  date 
are  appointed,  so  as  to  keep  the  trusts  of  the  settlement  off  the  title.  The 
money  being  settled  is  necessarily  held  by  the  trustees  upon  a  joint  account. 
In  a  transfer  of  mortgage  after  the  execution  of  the  settlement  to  secure 
settlement  money  advanced  under  the  investment  clause  the  mortgage 
debt  should  be  transferred  to  the  then  trustees  without  reference  to  the 
trusts. 

((•)  This  is  the  prescribed  Form  49  in  the  first  schedule  to  the  L.  T. 
Rules.  If  any  interest  is  owing,  it  would  be  well  to  add  "  together  with  all 
interest  due  or  to  become  due  secured  by  the  charge."  Of  course, 
the  marriage  will  not  be  referred  to  if  the  trustees  are  laying  out  jiart  of 
the  trust  money  in  taking  a  transfer  of  a  mortgage. 

('?)  Where  contingent  reversionary  interests  are  settled  («l  valorew  settle-    Stamp  on 

meut  stami)  duty  is  payable  on  the  best  existing  interest,  notwithstanding   contingent 
^  ■'         ^    *'  o  »  o    reversionary 

interests. 
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Co)irct/a)icc  of  fi'ccliohJs  and  covenant  to  stoTcndcr  coj^yholds  of 
even  date  (e) — Form  No.  8. 

Transfer  of  investnie)its  hy  Hnshand — Form  No.  3.  liefer  to 
first  Schedule.  This  may  include  a  mortgage  debt,  sec  Precedent  VIII., 
sup. 

Title  of  Wife  to  share  under  a  Settlement  and  Appointment  (f) — 
Form  A^o.  4.     Refer  to  second  Schedule. 

Agreement  for  Settlement — Form  No.  11. 
Operative  part.       Commencement  of  operative  imrt — Form  No.  12. 

'^^^^^'^^-  1,  Declaration    of   trusts    of    investments    until    marriage   for 

Husband  (g) — Form  No.  13. 

2.  Assignment  of  reversionary  share  by  Wife  to  I'rustees  (li) — 
Forms  Nos.  14,  15,  and  19,  and  sub-clause  (iv.)  of  Form  No.  23, 
with  variation  in  note. 

3.  Trusts  after  marriage  of  investments,  proceeds  of  sale  of  land 
conveyed  by  deed  of  even  date  and  reversionary  share,  to  invest 
and  vary — Form  No.  28,  omitting  references  to  principal  num  cove- 
nanted to  he  paid  and  to  a  portion. 

4.  Definitions  of  the  "Husband's  Trust  Fund  "  and  the  "  Wife's 
Trust  Fund  "  and  trusts  thereof — adapt  Form  No.  31. 

(i.)  AND  (ii.)  Successive  life  interests  to  Husband  and  Wife  i)i  both 

Funds — Form  No.  32. 
(iii.)  AND  (iv.)  After  death  of  Husband  and  Wife  for  issue  as 

they  jointly  or  the  survivor  appoint — In  default  for  children 

— Hotchp)ot  clause — Form  No.  37. 

5.  Advancemeiit  clause — Form  No.  39. 

6.  Trusts  in  default  of  children  in  respect  to  botli  Funds — Form 
No.  41. 

7.  Power  for  Husband  or  ]]lfc  to  make  Settlemoit  on  future 
marriage  (i) — Form  No.  47. 

that  the  interest  may  be  defeated  by  the  happening  of  the  contingency  : 
Onslow  V.  /.  Ii.  C,  1891,  1  Q.  B.  289  ;  60  L.  J.  Q.  B.  138. 

(e)  For  leaseholds,  see  Form  No.  9,  also  Free.  VI.,  suj>. 

(/)  8ee  also  Forms  Nos.  5,  6,  and  7. 

{(/)  With  regard  to  the  land  conveyed  on  trust  for  sale  by  deed  of  even 
date,  the  trust  for  sale  docs  not  take  effect  until  after  the  marriage  ;  hence 
the  proceeds  of  sale  must  not  be  referred  to  here,  but  later  in  the  Precedent. 

(/i)  See  also  Forms  Nos.  15 — 17a.  Notice  of  the  assignment  as  well  as  of 
the  api)ointment  should  be  given  to  the  trustees  of  the  settlement  under 
which  the  appointment  was  made. 

(i)  If  the  husband  and  wife  are  to  have  power  1o  appoint  the  whole  of 
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8.  Provisions  as  to  land  conveyed  on  trust  for  sale  by  deed  of 
even  date.     Application  of  rents  until  sale — Form  No.  52. 

9.  Investment  clause  and  suh-ehiuses  thereto — Form  Xo.  51.  Powers  of 

TrustiGcs 

10.  Power  to  invest  in  the  purchase  of  land,  and  powers  of 
management — Forms  Nos.  53  and  56. 

11.  Power  to  delegate  powers  of  leasing  to  henejiciaries,  if 
required  (k) — Form  No.  56a. 

12.  Power  for  Trustees  to  accept  conveyance  (f  hoid  held  upon 
trust  for  sale — Form  No.  57. 

13.  Power  for  Trustees  to  value  and  apportio)!  mixed  Funds,  and 
additions  thereto  as  to  land  values  and  death  duties — Form 
No.  61,  including  uords  in  square  brackets  at  beginning. 

14.  Power  for  Trustees  to  allow  existing  i)ivcstments  held  on 
trusts  of  the  Settlement,  under  which  the  reversionary  share  is 
derived,  to  remain — Form  No.  63. 

15.  Power  to  delegate  trusts  during  absence  abroad — Form 
No.  65. 

16.  Indemnify  to  Trustees,  if  required — Form  No.  62. 

17.  Power  to  employ  agents,  dc.—Form  No.  66. 

18.  Provision  for  audit  of  trust  accounts,  if  desired — Form 
No.  67. 

19.  Power  to  appoint  new  Trustees — Form  No.  68. 
In  witness,  &c. 

The  Fikst  Schedule  above  referred  to. 
Particulars  of  investments  transferred  by  the  Husband. 

The  Second  Schedule  above  referred  to. 

Particulars   of   investments  now    subject   to    the  trusts   of   the 
Settlement  of  18 — . 

their  funds  between  their  respective  issue  by  any  marriage  it  is  not  necessarj' 
in  the  original  settlement  to  declare  trusts  in  favour  of  any  of  their  issue. 
The  power  to  resettle  on  a  future  marriage  is  sufficient. 

(/»•)  If  the  husband  or  wife  wish  to  have  power  to  lease,  &c.,  this  power 
is  generally  sufficient  instead  of  limiting  life  interests  to  them  in  the  land. 

"Whenever  proceeds  of  sale  of  land  are  settled  it  is  desirable  to  give  an 
express  power  to  acquire  further  laud. 
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No.  XL 
SETTLEMENT  hji  intended  Husband  of  Investments, 
Mortgage  Debt,  Eegisteeed  Charge,  Portion  axd 
Policy,  and  hy  intended  Wife  of  Proceeds  of  Sale  of 
Land  conrej/ed  hi/  Deed  of  even  Date,  Keversionary 
Interest  and  After-acquired  Property,  n-liere  Hus- 
band's Father  covenants  to  ^w/  a  Principal  Sum  and 
Wife's  Father  an  Annual  Sum.  Usual  Trusts  for 
Husband,  Wife  and  Issue.  Variations  n-lwre  a  Son 
ivlio  becomes  entitled  to  certain  Settled  Estates  is  Excluded 
from  takine/  i)i  Default  (f  Aiipointment ;  Ai.so  where  there 
are  to  he  Discretionary  Trusts  or  where  the  Husband 
is  (jiven  a  Protected  Life  Interest  in  hotli  Funds. 

Parties.  THjS  INDENTURE,  made,  &c.,  Between  A.B.,of,&c.  (herein- 

after called  the  Husband),  a  younger  son  of  J.  B.,  of,  &c.,  of  the 
1st  part,  C.  D.,  spinster  (hereinafter  called  the  Wife),  a  daughter 
of  H.  D.,  of,  &c.,  of  the  2nd  part,  the  said  J.  B.  {Hushand's 
Father),  of  the  3rd  part,  the  said  H.  D.  {Wife's  Father),  of  the  4th 
part,  and  W.,  of,  &c.,  X.,  of,  &c.,  Y.,  of,  &c.,  and  Z.,  of,  &c. 
(hereinafter  called  the  Trustees),  of  the  5th  part. 
Recitals.  Agreement  for  marriage — Form  No.  2. 

Transfer  of  ijivesfnioits  hij  llushand  {I) — Form  Xo.  3.  Refer 
to  first  Scliedule. 

Title  of  Hushand  to  a  portion. — Form  Xo.  7. 

And  whereas  the  Husband  is  entitled  to  the  policy  of 
assurance  on  his  own  life  hereinafter  mentioned  and  assigned : 

Conveyance  of  freeholds  of  even  date — Form  Xo.  8. 

Title  (f  Wife  to  reversionary  share — For)n  Xo.  4. 

Ayreementfor  Settlement — Form  Xo.  11. 

And  whereas  it  was  also  agreed  tbat  the  Wife  and  the  said  J.  B. 
and  H.  D.  should  respectively  enter  into  the  covenants  (m)  by 
them  bereinafter  contained  : 
Operative  Commencement  of  o))erative  ixtrts — Form  Xo.  12. 

I'iirts.  ...  .      . 

1.  Dechtration  oj  trusts  oj  investnients  ujilil  marriaye  /or 
Hushand — Form  No.  13. 

(/)  The  iiioitgage  (lel)t  find  registered  charge  should  in  this  settlement  be 
treated  as  investments  and  only  referred  to  in  the  first  schedule,  see 
Precs.  VIII.  and  IX.,  sup.,  for  transfers  thereof. 

(»))  I.e.,  for  settlement  of  after-ac(][uired  property  and  payment  of  the 
principal  and  annual  sums. 
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2.  Assifiumrnf   of    portion    hij    Hiishaud — Forms  Nos.  14,   18,   Assignments 

'  ■  and  declara- 

and  19.  tion  of  trusts 

3/^  .    1        TT      1         If       T<   ±1         ±  •       •       7  7-"  until  marriage. 

.  Lovcnauf  h>/   niishand  s  r athrr  to  paji  principal  sum — rorm 

No.  23. 

4.  Assif/nmrnf  of  rcrcrsionari/  aharr  ]>//  Wif' — Forms  Xos.  14, 
15,  and  19. 

5.  Trusts  after    marriai/e  of  all  settled  propertif,  to  incest  and   Trusts  after 

,,  "         ^  '         "  '  marriage. 

vari/ — rorm  ^,o.  28. 

6.  Definitions  of  tJte  "  Ilushand  s  Trust  Fund  "  and  the  •'  Wife's 
Trust  Fund,"  and  trusts  thereof — Form  No.  31. 

(i.)  AND  (ii.)  Successive  life  interests  to  Husband  and  JVife  in  both 
Funds — Form  Xo.  32  ; 

or 
Uliere  discretionari/  trust  to  he   imjiosed  at  once  on   Husband's 
Trust   Fund    after  <iivin<i    successive    life   interests    in    Wife's 
Fund  to  Jier  and  the  Husband — Form  No.  34  ; 

or 
Wliere  Husband  to  be    c/iren  a  protected  life  interest  (n)   in  liis 
Fund,   and    the    Wife    is    (fiven    a    reversionary    life    interest 
in  Ids  Fund — Form  No.  B4a  ; 

or 
JVhere  Husband  is  to  be  given  a  protected  life   interest    in   the  ' 

Wife's  Trust  Fund— Form  No.  33. 
[_Fr()visionas  to  income  (f  Husband  ivliere  there  is  a  discretionarij 

trust — Form  No.  60a.] 
(iii.)  AND  (iv.)  After  death  <f  Husband  and  ]]'if\f)r  issue  as  tJiei/ 
jidntli/  or  tin'  survivor  appoint — In  default  for  children — Hotchjiot 
clause — Form  No.  37. 

(v.)  If  a  son  tvlio  becomes  entitled  to  certain  settled  estates  is  to  he 
excluded  from  tahinej  in  default  <f  app<dntment  use  tlie  words  "otiier 
than  and  except  such  son  as  hereinafter  mentioned  and  execiited  " 
in  {lift  in  default  of  appointment  contained  in  Form  No.  37  and 
add  Form  No.  38. 

7.  Advancement  clause — Form  No.  39. 

8.  Trusts  in  default  of  children  in  respect  to  both  Funds — Form 
No.  41. 

9.  (i.)  Provisions  as  to  land  conveijed  on  trust  for  sale  by  deed  of 
even  date.     Application  of  rents  until  sale — Form  No.  52. 

(ii.)  Power  to  raise  money,  cCc. — Form  No.  52. 

()i)  This  trust,  in  the  event  of  the  husband's  bankruptcy,  will  only  be  good 

as  regards  the  sum  covenanted  to  be  paid  by  his  father ;  hence  Form  No.  34 
is  a  greater  protection. 
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10.  Iiu-c>it))i('iit  claii-^c  and  ancillari/  clauses — Form  No.  51. 

11.  Power  to  inrest  i)i  flic  ptircltase  of  land,  and  jMWcrs  of 
inanagmni'iit — Forms  Xos.  53  and  50. 

12.  Power  to  delegate  powers  of  leasing  to  hi'nejieiaries,  if 
required — Fonn  No.  56a. 

13.  Poirer  for  'Prustees  to  accept  eonrej/anee  oj'  land  lield  upon 
trust  for  sale,  if  required — Form  No.  57. 

14.  Assignment  of  policy  hy  Husband  and  declaration  of  trusts 
h)i  reference  to  Husband's  Trust  Fund ;  also  covenants  by 
Husband  to  keep  np  policy,  d'c. — Forms  Nos.  24  and  49. 

15.  Covenant  by  IVife  to  settle  her  after-acquired  property  and 
declaration  of  trusts  by  reference  to  Wifc^s  Trust  Fund — Form 
No.  48. 

16.  Covenant  by  ll'lfe's  Father  to  pai/  annual  sum — Form 
No.  50. 

17.  Power  for  Trustees  to  value  and  apportion  mixed  Funds  and 
2))'orisio)is  as  to  land  duties  and  death  duties — Form  No.  61, 
including  preliminary  words  in  square  brackets. 

18.  Pou'ci'  for  Trustees  to  allow  existing  investments  held  on 
trusts  of  the  Settlement,  under  u-hich  the  reversionary  share  is 
derived,  to  remain — Form  No.  63. 

19.  Power  to  delegate  trusts  during  absence  ahroad,  if  required 
—Form  No.  65. 

20.  Indenucity  to  Trustees,  if  required — Form  No.  62. 

21.  Power  to  entploy  agents,  ih-.—Form  No.  6Q. 

22.  Provision  for  audit  of  trust  accounts,  if  desired — Form 
No.  67. 

23.  power  to  appoint  new  Trustees — Form  No.  68. 
In  witness,  &c. 

(The  First  and  Second  Schedules,  as  in  last  Precedent.) 


No.  XTI. 

SETTLEMENT  by  a  Widow  on  Iter  Eemaruiage  in  exercise 
<f  Power  in  a  Former  Settlement  (o). 

Parties.  THIS  INDENTURE,  made  the day  of ,  19—,  Between 


(o)  If  there  are  no  issue  of  the  first  marriage  capable  of  taking  and  no 
cliild  has  attained  a  vested  interest,  then  the  wife  can  under  the  ultimate 


BY  A  WIDOW  UNDER  A  POWER.  418 

C.  B.,  of,  &c.,  Widow  (hereinafter  called  the  Wife),  of  the  1st  part, 
X.  Y.,  of,  &c.  (hereinafter  called  the  Hnshand),  of  the  2nd  part, 
nnd  E.  F.,  of,  &c.,  G.  H.,  of,  &g.,  and  L.  K.,  of,  &c.  (tlic  exisiinfi 
Triisfccs  of  flic  recited  >S^'ff/r'/»r'//0  (hereinafter  called  the  Trustees), 
of  the  3rd  part : 

Whereas  by  an  Indenture  (hereinafter  called  the  Settlement  Recital  of 
of  18 — )  dated,  &c.,  and  made,  &c.  (being  the  Settlement  ii|;^t  mlmLge. 
executed  in  consideration  of  the  marriage,  shortly  afterwards 
solemnised,  between  the  Wife,  then  C.  D.  (spinster),  and  her 
deceased  Husband  A.  B.,  whereof  the  Trustees  are  the  present 
trustees),  it  was  agreed  that  the  trustees  for  the  time  being  of 
the  Settlement  of  18 —  should,  after  the  death  of  such  one  of 
them  the  said  A.  B.  and  the  Wife  as  should  first  die,  pay  the 
income  of  the  Trust  Funds  thereby  settled  (and  which  are 
therein  and  hereinafter  called  the  Husband's  Trust  Fund  and 
the  Wife's  Trust  Fund  respectively)  to  the  survivor  of  them 
during  his  or  her  life,  and  should  after  the  death  of  such  survivor 
hold  the  capital  and  income  of  both  funds  In  trust  for  all  or 
such  one  or  more  of  the  children  and  remoter  issue  of  the  then 
intended  marriage  as  the  said  A.  B.  and  the  Wife  or  the  survivor  of 
them  should  in  manner  tlierein  mentioned  appoint,  and  in  default 
of  such  appointment,  In  trust  for  all  or  any  the  children  or  child  of 
the  then  intended  marriage  who  should  attain  the  age  of  twenty- 
one  years,  or  being  female  should  marry  under  that  age,  and  if  more 
than  one  in  equal  shares,  with  an  ultimate  trust  if  the  Wife  survived 
the  said  A.  B.  and  in  default  of  issue  of  the  then  intended  marriage 
taking  vested  interests  as  regards  the  Wife's  Trust  Fund  for  the 
Wife  absolutely:  And  it  was  also  provided  that,  &c.  {net  out  fully 
2)owei-  for  iuteuded  Wife  iu  respect  to  the  Wife''s  Trust  Fund  to 
appoint  to  future  Hushaud  loid  to  isxue  of  future  uiarricKie,  see 
Form  No.  4G) : 

And  whereas  the  said  A.  B.  died  on  the day  of  ■ ,  Death  of  first 

19 — ,   leaving  the  Wife  his  widow    and  four  children    by   her  ilJchlidreT 

(namely)  • ■  {state  names  of  cjiildreu),  all  of  whom  are  infants 

and  unmarried,  and  no  appointment  has  ever  been  made  to  such 
children  : 


trusts  call  for  a  transfer  of  her  fund;  iu  this  case  no  reference  will  be 
made  to  the  former  settlement  unless  it  is  necessarj-  to  declare  that  her 
life  interest  in  her  former  husband's  fuTul  is  to  be  without  power  of 
anticipation. 
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Present  state 
of  Trust  Funds. 


Agreement  for 
intended 
marriage  and 
for  Settlement. 


Operative 
part. 

Income  to  Wife 
without  power 
of  anticipation. 


Partial  i-evoca- 
tion  of  the 
trusts  of  the 
Wife's  Trust 
Fund. 


Exercise  of 
powers  of 
appointment 
in  favour  of 
Husband  and 
issue  of  the 
second 
marriage  to 
the  full  extent. 


Husband  for 
life. 


Issue  of 
intended 
marriage  as 
appointed,  in 
default  to 
children. 


And  whereas  the  Husband's  Trust  Fund  is  now  represented 
by  the  investments  and  pro})erty  mentioned  iu  the  lirst  Schedule 
hereto  and  the  Wife's  Trust  Fund  is  now  represented  by  the 
investments  and  property  mentioned  in  the  second  Schedule 
hereto : 

And  whereas  a  marriage  has  been  agreed  upon  and  is 
intended  to  be  solemnised  between  the  Husband  and  Wife  :  And 
upon  the  treaty  for  the  said  intended  marriage  it  was  agreed 
that  such  Settlement  should  be  executed  as  hereinafter 
contained : 

Coniinoiecntrut  of  operative  paii — Form  Xo.  12. 

1.  The  trustees  or  trustee  for  the  time  being  of  the  Settle- 
ment of  18 —  (hereinafter  inchided  in  the  expression  the  Trustees) 
shall  stand  possessed  of  the  income  of  the  Husband's  Trust  Fund 
and  of  the  Wife's. Trust  Fund  Upon  trust  to  pay  the  same  to  the 
Wife  for  the  residue  of  her  life,  without  po^Yer  of  anticipation 
during  any  coverture. 

2.  In  exercise  of  the  power  for  this  purpose  conferred  by  the 
Settlement  of  18 —  and  of  all  other  powers,  the  Wife  hereby  revokes 
such  of  the  trusts,  powers  and  provisions  of  the  Settlement  of 
18 —  declared  concerning  the  Wife's  Trust  Fund  as  may  be 
necessary  to  give  effect  to  the  appointments  hereinafter  contained. 

3.  In  exercise  of  the  powers  aforesaid  the  Wife  hereby 
appoints  that  after  her  death  the  Trustees  shall,  if  there 
shall  be  but  one  child  and  no  more  of  the  W'ife  by  her  first 
marriage  who  attains  the  age  of  twenty-one  years,  or  being 
female  marries  under  that  age,  stand  possessed  of  two  third  shares 
of  the  Wife's  Trust  Fund,  or  if  there  shall  be  two  or  more  of 
such  children,  then  of  one-half  of  the  Wife's  Trust  Fund(^>), 
Upon  the  trusts  and  subject  to  the  powers  and  provisions  follow- 
ing (namely)  : — 

(i.)  Upon  trust  to  pay  the  income  of  the  shares  and  premises 
hereinbefore  appointed  to  the  Husband  if  he  survives  the  Wife 
during  the  residue  of  his  life  : 

(ii.)  And  after  the  death  of  the  survivor  of  the  Husband  and 
Wife  the  capital  and  income  of  the  premises  shall  be  held 
In  trust  (for  Ihshc  as  Flnsliaiid  (oul  Wife  or  Hurvivor  appoint,  and  in 
default  to  children,  (Did  lioteJijiof  clause,  Form  No.  37,  saying  "  the 
appointed  shares  and  premises  "  instead  of  "  the  Trust  Fund") : 


( p)  It  is  assumed  that  this  is  the  limit  of  the  power,  see  Form  No.  4G. 
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(iii.)  Advancement  eJam^e — Form  Xo.  39.     See  that  this  corre- 
sponds with  tile  advancement  clause  in  the  imncipal  Settlement: 

(iv.)  Subject  to  the  trusts,  powers  and  provisions  iiereof  the  Subject  to  the 
part  or  parts  of  the  Wife's  Trust  Fund  to  which  the  foregoing  tile  property 
revocation     and    appointment    relates,    or     so     much     thereof  ^°  revert. 
respectively  as  shall  not  have  become  vested    or   been   applied 
under  any  of  such  trusts,  powers  or   provisions,   shall  devolve 
under  the  Settlement  of  18 —  as  if  no  revocation  or  appointment 
had  been  hereby  made  : 

(v.)  Provided  always,  that  an  only  child  or  any  two  or  more  chikinotto 
children  and  any  issue  of  a  child  or  children  collectively  of  the  sharethlnif 
now  intended  marriage  shall  not  under  the  foregoing  appoint-  Fund  had  been 
ment  or  any  exercise  of  the  powers  hereinbefore  contained  become  equally 
entitled  to  a  larger  share  of  the  Wife's  Trust  Fund  than  such  children  of 
only  child  or  such  children  collectively  would  have  taken  in  case,  n^amage. 
the  Wife's  Trust  Fund  had  been  equally  divided  between  all  the 
children  of  the  Wife  by  every  marriage  who  attain  the  age  of 
twenty-one  years,  or  being  female  marry  under  that  age : 

(vi.)  Subject  and  without  prejudice  to  the  foregoing  appoint-  Power  of 
ment  and  to  any  exercise  of  the  powers  hereinbefore  contained,  pi?s°eivetriii 
the   powers   of    revocation   and    appointment   contained  in  the  'j^^aniat'^"*"^*^ 
Settlement    of   18 —  may  in  accordance  with  the  provisions  of 
that  Settlement  be  exercised  so  often  as  the  Wife  shall  marr}' : 

(vii.)  Nothing  herein  contained  shall  prejudice  or  affect  the  Saving  of 
powers  of  appointment  and  advancement  for  the  benefit  of  the  regards  the 
children  and  other  issue  of  the  Wife  by  her  first  marriage  con-  ''^i^resnot 

^  o  apponited. 

tained  in  the  Settlement  of  18 — ,  so  far  as  such  powers  relate  to 
the  part  or  parts  of  the  Wife's  Trust  Fund  not  included  in  the 
foregoing  appointment : 

(viii.)  The    powers   of   investment,    management   and    other  Trustees' 
powers  and  indemnities  conferred  on  the  Trustees  by  the  Settle-  ^■°"'!^t!'!^ 
ment  of  18 —  shall  remain  in  force  and  apply  to  the  shares  and  ^o^''''- 
premises  hereby  appointed  in  like  manner  as  if  the  trusts  and 
powers  hereof  had  been  declared  by  that  Settlement : 

4.  If  there  shall  be  no  child  of  the  first  marriage  of  the  Wife  Settlement  of 
who   attains    a   vested   interest    under    the   trust   in  default  of  the  wife's 
appointment  declared  by  the  Settlement  of  18 — ,  then,  subject  to  ^^uure^Mhe" 
the  trusts  and  powers  therein  contained  for  the  benefit  of  the  trusts  of  the 

^  _  prmcipal 

issue  of  the  first  marriage  of  the  "Wife,  the  entirety  of  the  Wife's   settlement. 
Trust  Fund  and  the  income  and  statutory  accumulations  (if  any) 
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(precedents)  settlements  (personal). 


Ultimate 
trusts. 


Settlement  to 
be  void  if 
marriage  not 
solemnised. 


of  the  income  thereof,  or  so  much  thereof  as  shall  not  have 
become  vested  or  been  applied  under  any  of  the  trusts  or  powers 
affecting  the  same,  shall  after  death  of  the  Wife  and  such  failure 
of  children  of  the  first  marriage  as  aforesaid  be  held  (q)  Upon 
the  trusts  and  subject  to  the  powers  and  provisions  hereinbefore 
expressly  or  by  reference  to  the  Settlement  of  18 —  declared 
concerning  the  shares  and  premises  hereinbefore  appointed,  and 
so  as  to  form  one  fund  therewith  for  all  purposes,  including  the 
hotchpot  provision. 

5.  If  there  shall  not  be  any  child  of  the  first  marriage  of  the 
Wife  or  of  the  said  intended  marriage  who  attains  a  vested 
interest  under  the  respective  trusts  in  default  of  appointment 
contained  in  the  Settlement  of  18 —  and  these  presents,  tiien, 
subject  to  the  trusts  and  powers  respectively  contained  in  that 
Settlement  and  these  jDresents,  the  Wife's  Trust  Fund  and  the 
income,  &c.  {confiiuic  Form  No.  41,  last  sKh-claitse  tlwreof.  An  tlic 
Wife  lias  Jx'como  ahsolutcly  cntith'd  in  rcrersio)i  Huhjcvt  to  the  trusts 

for  issue  she  ean  (Jeclare  this  trust  to  protect  herself). 

6.  Provided  alavays,  that  if  the  said  intended  marriage  shall 
not  be  solemnised  within  six  calendar  months  from  the  date 
hereof,  these  presents  shall  be  void  (7-). 

In    "WITNESS,  e^C. 

{Add  Schedules.) 


No.    XIII. 

Settlement  under  tJie  Infant  Settlements  Act,  1855,  of 
the  Wife's  Share  of  a  Eesiduary  Estate  heiug 
administered  hy  the  Couet.  Trusts  for  the  Wife  and 
Husband  successively  for  Life  and  then  for  their  Issue. 
Power  to  liaise  Money  for  Wife's  Outfit,  and  to  Pay 
Costs,  cic.  (.s). 

Parties.  THIS    INDENTURE,    made,    &e.,    Between,    A.    B.,    of,    &c. 

(hereinafter  called  the  Husband),  of  the  1st  part,  C.  D.,  of,  &c., 


(7)  If  a  child  of  the  first  marriage  has  attained  a  vested  interest,  then  this 
clause  (No.  4)  shoukl  be  omitted. 

(r)  The  ai)pointment  cannot  be  made  unless  there  is  a  remarriage  ;  hence 
if  clause  4  is  omitted  this  proviso  will  also  be  omitted. 

(s)  For  notes  on  settlements  by  infants,  see  notes  to  Form  No  10,  sitp. 
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Spinster  (hereinafter  called  the  Wife),  tlie  eldest  daughter  of  the 
late  E.  D.,  deceased,  and  now  an  infant  of  the  age  of  twenty 
years  or  upwards,  of  the  2nd  part,  and  X.,  of,  &c.,  Y.,  of,  &c.,and 
Z.,  of,  &e.  (hereinafter  called  the  Trustees),  of  the  3rd  part : 

Whereas  a  marriage  has  been  agreed  upon  and  is  intended  to  Recitals. 
be  solemnised  between  the  Husband  and  Wife,  with  the  consent  Agreement  for 

„  ,  ,  ,  , .  -Ill         marriage. 

of and ,  her  testamentary  guardians  appomted  by  the 

Will  of  her  father,  the  said  E.  D.  : 

And  whereas  {Ilecite  title  of  Wife  to  a  moiety  of  residuary 
estate  under  her  father^ s  Will,  Form  No.  5,  omitting  words  relating 
to  -prior  life  interests)  : 

And  WHEREAS  in  the  year  1890  an  action  Re  D.,  D.  v.  M.,  Action  for 
1890,  D.,  No.  — •,  w^as  instituted  in    the  Chancery  Division  of  tion'of  esTate 
the  High  Court  of  Justice  for  the  administration  of  the  said  of  testator, 
testator's  real  and  personal  estate,  in  which  action  L.  D.,   the 
eldest  son  of  the  said  testator  and  an  infant,  by,   &c.,  his  next 

friend,  was  plaintiff,  and  the  said and  {trustees  of  the 

Will)  {t)  were  defendants  : 

And  w^hereas  the  usual  Order  for  administration  was  made  in  Order  and 
the  said  action  on,  &c.,  and  the  Wife  has  been  served  with  notice  oti\vife.'^^^° 
thereof  and  has  become  bound  by  the  proceedings  in  the  said 
action  : 

And  whereas  the  Master  has  made  his  certificate  in  the  said  Master's 
action  dated,  &c.,  and  filed  on,  &c.,  in  which  certificate  and  the  "Certificate, 
schedules  thereto  the  particulars  of  the  said  testator's  real 
estate  and  the  liabilities  affecting  the  same  are  set  forth,  and 
by  which  certificate  it  appears  that  the  w^hole  of  the  testator's 
personal  estate  has  been  applied  in  discharge  of  liabilities 
affecting  the  same : 

And  whereas  (Iteeitt'  Order  under  Infant  Settlements  Act,  1855, 
and  approral  <f  Settle  mod  by  the  Judge,  Form  No.  10)  : 

NOW  THIS  INDENTURE  WITNESSETH,  and  it  is    hereby  operative 
agreed  as  follows  : —  p*^^*" 

1.  In    obedience   to    the    aforesaid    Order    of    the    Chancery  Assignment  by 
Division  of  the  High  Court  of  Justice  and  in  consideration  of  hVresiduary^^ 
the  said  intended  marriage,  the  Wife,  with  the  approbation  of  the  estate. 
Husband,  hereby  assigns  unto  the  Trustees  (») 

(<)  They  will  have  been  mentioned  in  the  recital,  Form  No.  5. 

(»)  The  Court  can,  under  the  Infant  Settlements  Act,  1855,  enable  the 

r.^ — VOL.  Ti.  27 
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Moiety  in  All  THAT  tliG  moietj  to  whicli  tliG  Wife  is  now  or  will,  upon 

testator-  ^^'^  Solemnisation    of    the    said    marriage,    become    entitled    as 

aforesaid    of  the  net  residue  of  the  money  to    arise    from    the 

sale   and   conversion  of  the  freehold,  copyhold    and    leasehold 

estates    of    the   said    testator  and    of   the  testator's  residuary 

personal  estate  (if  any)  : 

and  all  arrears       And   ALSO   all   arrears   and   accumulations   of   income  which 

so  as°to  be^^^^    0^^    ^^^^   ^'^J  ^f   the  solemnisation  of  the   said   marriage    shall 

capitalised.        \yQ  ^^-^^Q  f^Q  {,}^q  "Wife  in  respect  of  the  premises  hereby  assigned, 

and  so  that   such  arrears  and  accumulations  of  income  shall, 

as  from  the  day  of  the  said  marriage,  merge  in  and  be  added 

to  and  considered  as  part  of  the  capital  of  the  premises  hereby 

assigned, 

Habendum.  To  HAVE  AND  EECEiVE  the  premises  unto  (continue  as  in  Form 

No.  19). 

Trusts  after  2.  In  further  obedience  to  the  said  Order  and  in  consideration 

of  the  said  intended  marriage,  the  Wife,  with  the  approbation  of 

the  Husband,  hereby  directs,  and  the  Trustees  hereby  declare 

and  do  agree  with  the  other  parties  hereto,  that  the  Trustees  shall 

and  will,  after  the  solemnisation  of  the  said  intended  marriage, 

stand    possessed  of  the  said    share   arrears  and   accumulations 

of  income  and  premises  hereinbefore  assigned   to  them  Upon 

the  trusts  following  (that  is  to  say) : — 

Trust  to  invest       Upon  TRUST  that  the  Trustees  {continue  as  in  Form  No.  28  witli 

and  vary.  ^j^^   necessanj  omissions,  saying  "  the  said    shares,    arrears    and 

accumulations   of  income   and  premises  hereby  assigned,"   and 

adding  after  the  word  "life"  the  words  "and  so  that  the  consent 

of  the  Wife  may  be  effectual  notwithstanding  her  infancy  "  {x). 

Definition  of  3.  Definition  of  "  tJie   Trust  Fund"  and  trusts  thereof— Form 

"TrustFund"     f^       ^f^ 
and  trusts.  -^0-  ^^ - 

(i.)  to  (iv.)  Trusts  for  Wife  for  life,  tlten  for  Husband  for  life,  and 
after  death  of  hotli  for  issue  as  Husband  and  Wife  jointly  or  the 
survivor  appoint — In  default  for  children — Hotchpot  clause — Forms 
Nos.  30  (reversing  tlie  order  of  tJte  life  interests)  and  37. 

4.  Advancement  clause — Form  No.  39. 


infant  to  assign,  but,  it  is  conceived,  cannot  enable  her  to  give  a  mere 
personal  covenant  ;  therefore  she  should  not  assign  "As  Settlor." 

(cc)  As  to  the  power  of  an  infant  to  consent,  see  He  Cardross  (1878),  7 
Ch.  D.  728 ;  47  L.  J.  Ch.  327 ;  Re  D'Angihau  (1880),  15  Ch.  D.  228  ;  49  L.  J. 
Ch.  7.')0  ;   Ih  T).  of  Ncarad/c  (lS8;i),  24  Ch.  D.  at  p.  i;5();  o2  L.  J.  Ch.  645. 
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5.  Trust    in    default    of    children   for     Wife — Form    No.    41, 
omitting  sub-clause  (/.). 

6.  Notwithstanding    the   trusts    hereinbefore    declared,    the  Direction  to 
Trustees  shall,  after  the  solemnisation  of  the  said  marriage,  out  forThToutfit 
of  the  Trust  Fund,  raise  the  following  sums  and  apply  or  pay  the  °^  ^^'^^' 
same  as  hereinafter  mentioned  (that  is  to  sajO  : — 

(i.)  FiKST,  the  Trustees  shall  and  they  are  hereby  required  to 

raise  a  sum  of  £ and  to  pay  the  same  to  the  aforesaid 

guardians  of  the  Wife  or  the  survivor  of  them,  to  be  by  them  or 
him  applied  in  discharging  the  cost  of  the  outfit  of  the  Wife 
preparatory  to  her  marriage,  and  all  liabilities  connected  there- 
with,   and  the  surplus  (if    any)    of    the    said    sum    of    M , 

after  answering  the  purposes  aforesaid,  shall  be  paid  by  the 
said  guardians  or  guardian  to  the  Wife,  but  the  receipt  of  the 
said  guardians  or  guardian  shall  be  a  complete  discharge  to 
the  Trustees  for  the  said  sum  of  ,£ : 

(ii.)   Secondly,  the  Trustees  shall  and  they  are  hereby  required  and 
to  raise  such  sum  as  they  shall  deem  proper  for  the  purpose  of 
discharging    the  costs    and    expenses    properly   incurred   of   all 
parties   of   and   incidental   to   the   preparation,    execution    and 
completion  of  these  presents   {(/),  and  of  and  incidental  to  all 
proceedings  in  the  said  action  Re  D.,  D.  v.  M.,  with  reference  to 
the  said  marriage,  and  a  memorandum  in  writing  indorsed  on   statement  in 
these  presents  and  signed  by  the  Trustees  as  to  the  amount  of  all  a,liolmt  to  iTe 
such  costs  and  expenses  shall  be  conclusive  that  the   amount  conclusive. 
mentioned  in  such  memorandum  is  the  proper  amount  and  shall 
be  binding  on  all  persons  claiming  under  these  presents ;    And 
the  amount  so  to  he   raised    as    aforesaid  shall  be  applied  by 
the  Trustees  in  dischai-ge  of  the  costs  and  expenses  aforesaid. 

7.  Poicer  for  Wife  to  resettle  on  future  marriage — Form  Xo.  46. 

8.  Agreement  hi/  Wife    to    settle  after-acquired  property — Form 
No.  48. 

9.  Investment  clause  and  ancillai'i/  clauses — Form  No.  51. 

10.  Power  for  Trustees  to  value,  and  as   to  land  duties,  dtc. — 
Form  No.  61,  omitting  prcliniinary  part  in  square  brackets. 

11.  Indemnitij  to   Trustees,  if  required — Form  No.  62. 

12.  Poire r  for  Trustees  to  emphnj  agents,  ((r. — Iu)rm  No.  QQ>. 

13.  Power  to  appoint  new  Trustees — Form  No.  68. 
In  witness,  &c. 

(//)  See  note  to  Form  No.  64. 

27—2 
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Parties. 


Recitals. 


Operative 
part. 


No.    XIV. 

Settlement  of  Reversionaey  Property,  Investments  and 
a  Policy  of  Assurance,  the  intended  Wife  being  an 
Infant  (z),  ivithout  an  Order  of  the  Court. 


THIS    INDENTURE,    made    the 


dav    of 


19- 


Between  a.  B.,  of,  &c.  (hereinafter  called  the  Husband),  of  the 

1st  part,  C.  I).,  of,   &c.,  an  infant  of  the  age  of  years  or 

thereabouts  (hereinafter  called  the  Wife),  of  the  2nd  part,  and 
E.  F.  of,  &c.,  G.  H.,  of,  &c.,andL.  K,  of,  &c.  (hereinafter  called 
the  Trustees),  of  the  3rd  part. 

Agreement  for  marriage — Form  No.  2. 
Transfer  of  investments  by  Husband — Form  No.  3. 
Title  of  Wife  to  reversionary  share — Form  No.  4. 
Agreement  for  Settlement — Form  No.  11. 
Commencement  of  oiierative  part — Form  Xo.  12. 
1.   Declaration    of    trusts    of   ini^estments     loitil    marriage    for 
Husband — Form  No.  13,  referring  to  first  schedide. 


Effect  of  the 
husband's 
covenant  to 
settle  the 
wife's 

property  when 
she  is  an 
infant. 


(z)  When  tlie  intended  wife  is  an  infant,  she  is  incapable  of  making  a 
settlement  binding  on  herself,  except  with  the  leave  of  the  Court  under 
the  Infant  Settlements  Act,  1855.  But  it  is  generally  desired  to  avoid  the 
expense  and  delay  of  an  application  to  the  Court,  and  it  was  therefore 
iisual,  before  the  passing  of  the  M.  W.  P.  Act,  1882,  where  the  infant's 
property  was  personalty  in  possession  or  in  reversion,  to  rely  on  the 
husband's  covenant  to  settle  it.  Such  a  covenant  was  effectual  as  regards 
personal  estate  except  in  the  event  of  the  property  not  falling  into  possession 
during  the  coverture,  and  the  wife  being  the  survivor. 

Before  the  M.  W.  P.  Act,  1907,  a  settlement  by  an  intended  husband 
and  infant  wife  of  the  wife's  property  bound  it,  having  regard  to  s.  19  of  the 
M.  W.  P.  Act,  1882,  to  the  same  extent  as  under  the  old  law  ;  hence,  the 
wife  could  not  repudiate  a  settlement  so  effected  after  she  attained  full  age : 
Stevens  v.  Trevor-Garrkl',  1893,  2  Ch.  307  ;  62  I;.  J.  Ch.  6(50;  lUirklaiul  v.  B., 
1900,  2  Ch.  534  ;  69  L.  J.  Ch.  648. 

S.  2  (1)  of  the  M.  W.  P.  Act,  1907,  was  intended  t<j  meet  this  point,  and 
provides  that  unless  the  settlement  is  confirmed  by  her  on  attaining  full  age 
it  shall  not  be  valid  except  as  mentioned  in  sub-s.  2. 

As  already  pointed  out  (see  par.  (5)  of  the  fii'st  note  to  Form  No.  48), 
s.  2  (2)  of  the  Act  of  1907  raises  a  doubt  as  to  how  far  a  husband  can  bind 
property  to  which  under  the  law  in  force  before  1883  he  would,  apart  from 
any  separate  use,  have  become  entitled  on  the  marriage.  At  any  rate,  the 
settlement  operates  on  interests  which  the  husband  would  acquire  on  the 
death  of  the  wife  during  her  minority. 
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2.  (i.)  It  is  also    hereby    declared    that    the   share    to  Agreement 

which  the  Wife  will    upon    her    marria^^e    become    entitled    in  leversionaiTr 
reversion    exiiectant     as     aforesaid     in    the    investments    and  ^^^'^  ^^7^^?^!" 

^   _  _  _  Funds  shall  be 

pro])erty  mentioned  in  the  second  Schedule  hereto,  and  in  all  vested  in 

.  Trustees. 

other  (if  any)  the  money,  investments  and  property  now  subject 
or  which  may  hereafter  become  subject  to  the  trusts  of  the 
Settlement  of  18-—,  shall,  if  and  when  the  same  shall  fall  into 
possession,  be  assigned  or  paid  b}^  the  Husband  and  Wife,  and 
all  other  necessary  parties,  unto  or  otherwise  vested  in  the 
Trustees,  In  tkust  for  the  Wife  until  the  said  intended  marriage, 
and  after  the  solemnisation  thereof,  Upon  the  trusts  and  subject 
to  the  powers  and  provisions  hereinafter  declared  concerning 
the  same : 

(ii.)  In    further    pursuance    of   the    said    agreement    and    in  Assignment  by 

^     /  .  '^        .        .  ,  ^  the  Husband 

consideration  of  the  said   intended  marriage,  the  Husband,  As  of  his  interest  if 
Settlor,    hereby  assigns  unto  the  Trustees  an  infant. 

All  the  interest  in  the  said  share  and  premises  which  under 
section  two  of  the  Married  Women's  Property  Act,  1907,  or 
otherwise,  he  may  have  power  to  dispose  of. 

To  HAVE  AND  RECEIVE  the  sauie  unto  the  Trustees  Upon  the 
trusts  hereby  declared  concerning  the  said  share  and  premises  : 

(iii.)  {Add  i^ower  for  Trustees  to  accept  specific  propertfi  in  respect 
of  reversionavji  sJiare — siiJ)-elause  (iv.)  of  Form  Xo.  23,  defining  the 
Trustees  as  i)i  stdz-claiise  (i.)  of  that  Form.) 

3.  Trusts  after  mar riage  (f  investments  and  reversionary  share, 
to  invest  and  vary — Form  No.  28,  omitting  definition  of  the  Trustees. 

4.  Definition  of  the  "  Husband's  Trust  Fund''  and  the  "  Wife's 
Trust  Fund  "  and  trusts  thereof — Form  Xo.  31. 

(i.)and(ii.)  Successive  life  interests  to  Husband  and  ]]'ife  in  l)oth 
Funds — Form  Xo.  32. 

(iii.)  and  (iv.)  After  death  of  Husband  and  Wife  for  issue,  as 
they  jointly  or  the  suivivor  appoint— In  default  for  ehihlren — Hotch- 
pot clause— Form  Xo.  37. 

6.  Adrancement  clause — Form  Xo.  39. 

6.  2'rusts  in  default  <f  children  in  respect  <f  boih  Funds — 
Form  Xo.  41. 

7.  Pou'cr  for  Wife  to  make  Setth-moit  on  future  marri(tge — Form 
Xo.  46. 

8.  Investment  clause  and  ancillary  clauses — Form  Xo.  51. 

9.  Pouer  for  Trustees  to  value  and  apportion  mixed  Funds,  and 
as  to  deatJt  duties,  dc. — Form  Xo.  61. 
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(precedents)  settlements  (personal). 


Settlement  to 
be  confirmed 
by  Wife  on 

attaining  full 
age. 


Covenant  by 
Husband  to 
confirm 
Settlement. 


10.  Poivcr  for  Trustees  to  alloiv  inrestmeiits  held  on  trusts  of 
Settlement,  under  uhich  the  reversionary  share  is  derived,  to  remain 
— Form  Xo.   63. 

11.  Indemuitji  to  Trustees,  if  required — Form  No.  62. 

12.  Pou-er  to  employ  agents,  dr. — Form  No.  66. 

13.  Pou-er  to  appoint  new  Trustees — Form  No.  68. 

14.  (i.)  Provided  always,  that  the  Wife  shall,  after  she  attains 
full  age,  \\\>o\\  the  request  in  writing  of  the  Husband  or  of  the 
Trustees,  execute  at  the  cost  of  the  trust  estate  such  assignment 
of  the  one-fifth  share  and  premises  hereinbefore  agreed  to  be 
assigned  as  will,  in  the  opinion  of  the  Trustees,  be  sufficient 
for  giving  effect  to  the  Settlement  intended  to  be  hereby  made, 
and  for  confirming  these  presents,  and  in  case  the  Wife  shall 
neglect  to  comply  with  such  request  for  six  calendar  months 
after  receiving  the  same,  then  and  in  such  case  the  trusts  for 
payment  of  the  annual  income  of  the  Husband's  Trust  Fund  to 
the  Wife,  if  she  survives  the  Husband,  shall  become  void  as  if 
she  had  died  in  his  lifetime,  and  the  power  of  appointment 
conferred  on  her  either  jointly  with  the  Husband  or  solely  as 
survivor  shall,  as  regards  the  Husband's  Trust  Fund,  cease  to 
be  exercisable  by  her,  and  shall  become  exercisable  by  the 
Husband  either  by  deed  or  Will  as  if  he  had  survived  the  Wife, 
and  her  consent  to  any  investm.ent  of  or  to  the  exercise  of  the 
power  of  advancement  or  otherwise  in  resjiect  of  the  Husband's 
Trust  Fund  shall  not  be  required  : 

(ii.)  The  Husband  hereb}^  covenants  with  the  Trustees  and 
with  each  of  them  that  he  will  as  soon  as  the  Wife  attains 
full  age  use  his  best  endeavours  to  obtain  the  confirmation 
by  her  of  these  presents,  and  further  that  he  will,  if  required, 
take  out  administration  to  the  estate  of  the  Wife,  and  from 
time  to  time  do  and  execute  all  such  acts  and  deeds  as  the 
Trustees  may  consider  necessary  or  proper  for  the  purpose  of 
giving  effect  to  the  Settleujent  intended  to  be  hereby  made. 

In  witness,  &c. 

The  First  Schedule  above  referred  to. 
Particulars  of  investments  transferred  by  the  Husband. 

The  Second  Schedule  ap.ove  referred  to. 
Particulars    of    investments   subject    to    the    trusts    of    the 
Settlement  of  18 — . 
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No.    XV. 

DEED    (/  CONFIEMATION     of    CI      SETTLEMENT     Oil     ail    InFANT 

Wife  attainiiHi  Full  Age  (a). 

THIS  INDENTUEE,  made,  &c.  (same  imrties  as  last  Precedent,  Parties. 
excejn  that  C.  D.  tcill  now  he  C.  B.,  the  Wife  of  A.  B.)  : 

"VVheeeas  these  presents  are  supplemental   to  an  Indenture  Recital  of 
(hereinafter   called   the   Principal   Indenture)   dated,    &c.,    and     ^*^' ^°^®'^*- 
made  between  the  same  parties  as  are  parties  hereto  (being  a 
Settlement  executed  in   consideration  of  the  marriage,  shortly 
afterwards  solemnised,  between  the  Husband  and  Wife)  : 

And  whekeas  the  Wife  attained  the  age  of  twentj'-one  years  That  wife  has 

on  the day  of last,  and  the  Trustees  have  (as  testified  agJ^'aS Ihat 

by  their  execution  of  these  presents)  requested  the  Wife,  for  the  tiie  Trustees 

•^  .  .       .  have  requested 

purpose  of  confirming  the  Princij)al  Indenture,  to  execute  such  assignment  to 

.  .     1  .       ».  ,    .        T  be  made. 

assignment  as  is  heremalter  contamed  : 

NOW    THIS    INDENTUEE    WITNESSETH     that     for     the  Confinnatory 
purpose   of   confirming  the  Principal  Indenture,  the  Wife,  As  tiie  share  in 
Settlor,    and   with   the   approbation    of   the    Husband,    hereby  sionary^^' 
assigns  unto  the  Trustees  interest. 

All  that  the  — ■ —  share  to  which  the  Wife  is  entitled  in 
reversion  as  mentioned  in  the  Principal  Indenture  in  the  invest- 
ments and  property  mentioned  in  the  second  Schedule  thereto, 
and  in  all  otlier  (if  any)  the  money,  investments  and  property 
now  subject  or  which  may  hereafter  become  subject  to  the 
trusts  of  the  Settlement  of  18 —  mentioned  in  the  Principal 
Indenture, 

To  HAVE  AND  RECEIVE  the  Same  unto  the  Trustees  absolutely, 
Upon  the  trusts  and  subject  to  the  powers  and  provisions  by 
the  Principal  Indenture  declared  concerning  the  same. 

In  witness,  &c. 

(rt)  It  is  usual  for  this  deed  to  be  prepared  at  the  same  time  as  the  settle- 
ment. It  may  be  by  indorsement,  if  desired.  Where  there  is  nothing  to 
assign,  e.g.,  where  investments  are  settled,  the  wife  should  simply  contu-m 
the  settlement.  The  investments  will  be  separately  transferred  by  her. 
And  see  notes  to  last  Precedent  as  to  the  necessity  of  confirming  the 
settlement. 
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(precedents)  settlements  (personal). 


No.  XVI. 

SETTLEMENT  of  Freeholds  where  the  intended  Husband 
and  Wife  are  (/iren  Successive  Life  Estates,  with 
remainder  to  tlic  Trustees  Upon  Trust  for  Sale,  tlie 
Proceeds  heinri  held  on  usual  Trusts _/oy  Issue  {h). 


Parties. 


Recitals. 

Seisin  of 
Husband. 


Operative 
part. 

Couvej'ance  by 
Husband. 


To  use  of 
Husband  until 
marriage. 


After  marriage 
to  Husband 
for  life. 


THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  ka.  (herein- 
after called  the  Husband),  of  the  1st  part,  C.  D.,  of,  &c., 
Spinster  (hereinafter  called  the  Wife),  of  the  2nd  part,  and 
E.  E.,  of,  &c.,  G.  H.,  of,  &c.,  K.  L.,  of,  &c.,  and  M.  N.,  of,  &c. 
(hereinafter  called  the  Trustees),  of  the  3rd  part. 

Agreement  for  marriage — Form  No.  2. 

And  whereas  the  Husband  is  now  seised  of  the  here- 
ditaments hereinafter  described  for  an  estate  in  fee  simple 
in  possession  free  from  incumbrances  : 

Agreement  for  Settlement — Form  No.  11. 

Commencement  of  operative  imrt — Form  No.  12. 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  said  intended  marriage,  the  Husband,  As  Settlor,  hereby 
conveys  unto  the  Trustees 

All  those,  &c., 

To  HOLD  unto  the  Trustees  in  fee  simple  To  the  use  of  the 
Husband  in  fee  simple  until  the  said  intended  marriage  shall  be 
solemnised,  and  after  the  solemnisation  thereof  To  the  uses 
following  (that  is  to  say)  : — 

(i.)  To  THE  use  of  the  Husband  during  his  life  without  im- 
peachment of  waste,  with  remainder 


Trustees  with 
future  trust 
for  sale  are 
S.  L.  Act 
trustees. 


(6)  See  first  note  to  Prec.  VI.,  p.  402,  sup. ;  as  a  rule  an  immediate  trust  for 
sale  is  recommended.  If  the  husband  and  wife  wish  to  manage  the  land, 
Form  No.  o6a  can  be  used. 

Under  this  Precedent  the  husband  during  his  life,  and  after  his  death  the 
wife,  will  be  in  the  same  position  as  regards  the  management  and  control  of 
the  property  as  if  it  were  a  strict  settlement.  If  he  or  she  sells,  the 
purchase-money  will  be  payable  to  the  trustees  who  are  constituted  by  the 
S.  L.  Act,  1890,  s.  10  (ii.),  the  trustees  for  the  i^u-poses  of  the  Acts  by  virtue 
of  their  future  trust  fur  sale.  If  it  is  desired  to  give  the  tenants  for  life 
wider  jiowers  than  those  conferred  by  the  S.  L.  Acts,  see  Forms  in  Kealty 
Settlements,  itif.  To  some  extent  this  Precedent  is  partly  a  liealty  Settle- 
ment and  partly  a  Personalty  Settlement. 
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(ii.)  To  THE  USE  of  the  Wife  during  her  hfe  without  impeach-  Wife  for  life, 
ment  of  waste  and   without  power  of  anticipation  daring  any 
coverture  (c),  with  remainder 

(iii.)  To  THE  USE  of  the  Trustees  in  fee  simple,  Upon  trust  To  Trustees  on 
that  the  Trustees  (which  expression,  where  the  context  so  admits, 
includes  the  survivors  and  survivor  of  them  and  the  executors  or 
administrators  of  such  survivor  or  other  the  trustees  or  trustee 
for  the  time  being  hereof)  shall  after  the  death  of  the  survivor  of 
the  Husband  and  Wife,  sell  the  premises,  with  power  to  retain  the 
whole  or  an)-  part  thereof  unsold  so  long  as  the  Trustees  think 
proper  without  being  liable  to  account,  but  so  that  any  part 
remaining  unsold  shall  be  deemed  personal  estate  and  devolve 
as  such  : 

(iv.)  The    Trustees    shall  be  the   trustees  hereof  for  all   the  Appointment 
purposes  of  the  Settled  Land  Acts,  1882  to  1890  (d).  Trustees'. 

2.  The  Trustees  shall  stand  possessed  of  the  net  money  to  Trusts  of  pro- 
arise  from  sales  under  the  trust  for  sale  aforesaid  and  any  other 

capital  money  arising  hereunder,  after  payment  thereout  of  all 
costs  incidental  thereto  and  also  of  the  net  rents  and  profits  of 
the  premises  until  sale,  after  payment  of  outgoings,  In  trust 
(trusts  for  issue  as  Husband  and  Wife  jointh/  or  the  surriror 
appoint — In  default  for  children — Hotchpot  clause — Form  No.  37). 

3.  (i.)  The  Trustees  may  at  any  time  or  times,  but  with  the  AdvciuLement 
consent  in  writing  of  the  Husband  and  Wife  or  of  the  survivor  of     ' 

them  if  living,  raise  out  of  any  capital  money  or  investments  for 
the  time  being  in  their  hands  or  by  sale  or  mortgage  of  the 
liereditamenls  hereby   conveyed,  or  any  part  thereof,  any  sum 

not  exceeding  the  sum  of  £ in  respect  of  any  one  child  or  other 

issue  of  the  said  intended  marriage,  and  may  pay  or  apply  the 
same  for  the  advancement  or  benefit  of  such  child  or  other  issue 
as  the  Trustees  think  fit,  and  for  the  purposes  aforesaid  may 
revoke  the  uses  hereinbefore  declared  and  appoint  the  heredita- 
ments hereinbefore  conveyed  to  the  use  of  a  purchaser  or 
mortgagee  in  fee  simple  or  for  any  less  estate  or  interest. 

(ii.)  The  Trustees  shall  in  distributing  the  net  money  to  arise 
under  the  trust  for  sale  aforesaid  take  into  account  any  money 

{(■)  See  lie  Lnmletj,  1N96,  2  Ch.  690  ;  65  L.  J.  Ch.  837. 

((/)  If  the  life  estates  are  surrendered  and  the  reversion  becomes  abso- 
liitely  vested  in  a  person  who  elects  to  take  as  real  estate,  a  doubt  might 
arise  whether  there  was  a  subsisting  trust  for  sale  within  S.  L.  Act,  1S90, 
s.   16. 
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(precedents)  settlements  (personal). 


Protection  to 
purchasers  and 
mortgagees. 


Powers  of 
management 
to  Trustees 
after  death  of 
both  tenants 
for  life. 

Investment 
clause. 


Ultimate  trust 
for  Husband  in 
default  of 
issue. 


Powers,  &c. 


advanced  to  a  l)eneficiary  or  to  his  or  her  issue  under  the  said 
power,  and  the  decision  of  the  Trustees  in  rehition  thereto  shall 
be  final. 

4.  No  purchaser,  mortgagee  or  other  person  dealing  with 
the  Trustees  for  money  or  money's  worth  shall  be  concerned  to 
see  to  the  application  of  any  money  paid  to  the  Trustees,  or 
whether  the  money  is  wanted,  or  whether  more  than  is  wanted 
is  raised,  and  no  purchaser  under  the  trust  for  sale  hereinbefore 
contained  shall  be  concerned  to  inquire  whether  the  person  or 
persons  entitled  to  the  proceeds  of  sale  have  elected  to  take  any 
hereditaments  as  real  estate. 

5.  After  the  death  of  the  survivor  of  the  Husband  and  Wife 
the  Trustees  shall  have,  &c.  (continue  as  in  Form  No.  56). 

6.  Capital  money  arising  under  the  Settled  Land  Acts,  1882 
to  1890,  or  under  the  trust  for  sale  hereinbefore  contained,  may 
be  invested  in  the  names  of  the  Trustees  in  any  of  the  invest- 
ments following,  with  power  to  vary  such  investments  for 
others  of  a  like  nature  (that  is  to  say)  : — Form  N^o.  51. 

7.  If  there  shall  not  be  any  child  of  the  said  intended 
marriage  who  attains  a  vested  interest  under  the  trust  herein- 
before declared  in  default  of  appointment,  then,  subject  to  the 
trusts  and  powers  hereinbefore  contained,  the  hereditaments, 
money  and  investments  and  all  other  property  subject  to  the 
limitations  and  trusts  of  these  presents  shall,  after  the  death  of 
the  Wife,  be  held  In  tkust  for  the  Husband  in  fee  simple  or 
absolutely. 

8.  Power  for  'Trustees  to  value,  and  as  to  land  duties  and  death 
duties,  de. — Form,  No.  61,  omitting  preUminary  words  in  square 
brackets. 

9.  Indemnity  to  Trustees,  if  required — Form  No.  62. 

10.  Power  to  employ  agents,  dtc. — Form  No.  66. 

11.  Power  to  appoint  new  Trustees— Form  No.  68. 
In  witness,  &c.  (^0- 


[(I)  If  other  personal  estate  is  settled  and  the  proceeds  of  sale  of  the  land 
are  to  be  held  witli  it,  tlie  land  should  be  conveyed  on  trust  for  sale  (see 
Free.  VI.,  p.  402)  and  the  trusts  of  the  proceeds  declared  by  a  deed  of  even 
date.  The  powers  of  the  trustees  can  under  Form  No.  56a  be  delegated  to 
the  tenants  for  life.     This  is  preferable  to  emploj'ing  a  future  trust  for  sale. 


CONVEYANCE    OF    A    REMAINDER    ON    TRUST    FOR    SALE.  427 

No.  XVII. 

APPLICATION  to  acrompamj  the  last  Precedent  ivhere  the 
Land  Conveyed  is  Registered  under  the  Land  Transfer 
Acts. 

Land  Transfer  Acts,  1895  and  1897. 

District . 

Parish . 

No.  of  title  — . 

{Date.)  A.  B.,  of,  etc.,  hereby  applies  to  the  registrar  to  enter 
the  following  restriction  against  the  title  above  referred  to 
(namely)  : — 

Iiestrietion.  Except  under  an  order  of  the  registrar,  no  transfer 
of  the  land  is  to  be  registered  unless  made  on  sale,  exchange 
or  partition,  the  consideration  money  being  paid  to  E.  F., 
of,  &c.,  G.  H.,  of,  &c.,  and  I.  K.,  of,  &c.  (e),  or  into  Court, 
and  except  under  an  order  of  the  registrar,  no  charge  or 
lien  by  deposit  of  certificate  is  to  be  registered  or  created 
unless  expressed  to  be  for  one  of  the  purposes  for  which  a 
tenant  for  life  is  authorised  by  law  to  raise  money  on 
mortgage  of  settled  land,  the  money  being  paid  to  the 
said  E.  F.,  G.  H.,  and  I.  K. 

No.  XVIII. 

CONVEYANCE  J)i/  the  intended  Husband  of  an  Undivided 
Share  in  Remainder  of  Freeholds  to  Trustees  on  Trust 
for  Sale  after  the  determination  of  the  Prior  Life 
Estate.  The  Proceeds  to  he  held  upon  the  Trusts 
declared  by  a  Deed  o/'Even  Date  ( /'). 

THIS  INDENTURE,  made  the day  of ,  Between  A.  B.,  Parties. 

of,  &c,  (hereinafter  called  the  Husband),  of  the  1st  part,  C.  D., 

(e)  Add,  if  the  registrar  will  permit  it,  "  Or  the  SUrvivors  or  survivor 
of  them  or  the  executors  or  administrators  of  such  survivor  " 
where  under  the  settlement  thej'  have  power  to  give  receipts  for  capital 
money  ;  and  see  prescribed  Form  64,  and  compare  prescribed  Forms  6  and  7. 

(/)  Any  sale  made  during  the  siibsistence  of  the  prior  life  estate  will  be 
made  by  the  tenant  for  life  under  the  S.  L.  Act  powers  and  the  money  paid 
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(precedents)  settlements  (personal). 


Recitals. 

Title  of 
husband  to 
share  in 
remainder. 

Agreement  for 
marriage. 

Witnessing 
part. 

Husband 
conveys  share 
of  freeholds 
(subject  to 
prior  life 
interest)  to 
Trustees. 


Trust  for  sale. 


of,  &c.  (hereinafter  called  the  Wife),  of  the  2nd  part,  and  E.  P., 

of,  &c.,  G.  H.,  of,  &c,,  and  L.  K.,  of,  &c.  (hereinafter  called  the 

Trustees),  of  the  3rd  part : 

Whereas  (Hccite   Will  of  X.  Y.,  under  wkicli  the   Hnshand  is 

e)ititled    to    an    undivided  third    share  in  remainder  of  freeholds 

expeetant  on  the  life  estate  of  R.  B.,  Ids  father)  : 

And  whereas   {agreeinentfor  vtarriafje,  Form  No.  2) : 
And  avhereas  {agreement  for  Settlement,  Form  No.  11)  : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  herehy 
declared  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 
of  the  said  intended  marriage,  the  Husband,  As  Settlor,  hereby 
conveys  unto  the  Trustees 

All  that  the  one  undivided  third  share  of  the  Husband  in 
all,  &c.  (pareels), 

To  HOLD  (subject  to  the  life  estate  tlierein  of  the  said  R.  B.) 
unto  and  To  the  use  of  the  Trustees  in  fee  simple.  In  trust  for 
the  Husband  in  fee  simple,  until  the  said  intended  marriage 
shall  be  solemnised  :  And  after  the  solemnisation  thereof,  Upon 
the  trusts  and  subject  to  the  powers  and  provisions  hereinafter 
declared  concerning  the  same. 

2.  The  Trustees  i^which  expression,  where  the  context  so 
admits,  includes  the  survivors  and  survivor  of  them  and  the 
executors  or  administrators  of  such  survivor  or  other  the 
•trustees  or  trustee  for  the  time  being  hereof)  shall,  with  the 
consent  in  writing  of  the  Husband  and  Wife  during  their  joint 
lives  and  of  the  survivor  of  them  during  his  or  her  life,  and 
after  the  death  of  the  survivor  at  the  discretion  of  the  Trustees, 
sell  the  undivided  share  and  premises  hereby  conveyed  at  any 
time  or  times  after  the  death  or  cesser  of  the  life  estate  of  the 
said  R.  B.,  with  power  to  sell  the  same  share  alone  or  in  con- 
junction with  the  other  undivided  parts  or  shares  of  the  premises, 

to  the  trustees  of  the  Will  creating  the  settlement.  Hence,  notice  of  the 
conveyance  on  trust  for  sale  of  the  share  in  remainder  should  be  given  to 
the  trustees  of  the  Will  so  that  they  will  know  to  whom  to  pay  the  proceeds 
of  any  sale  of  the  share  made  in  the  lifetime  of  the  tenant  for  life.  The 
settlement  of  even  date  (see  next  Precedent)  will  contain  a  power  for  the 
trustees  to  accei)t  the  part  of  the  proceeds  of  any  sale  representing  the  share 
in  remainder  discharged  from  any  liability  for  reinvestment  in  hind,  but  this 
liability  is  really  discharged  by  the  conveyance  on  trust  for  sale. 
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or  any  of  them,  as  the  Trustees  shall  think  fit,  and  shall  stand 
possessed  of  the  net  money  to  arise  from  the  sale  of  the  said 
undivided  share  (after  payment  of  the  costs  and  expenses 
attending  such  sale),  and  of  the  rents  and  profits  of  the  said 
undivided  share  and  premises  (or  such  part  thereof  as  shall  not 
he  sold  in  the  lifetime  of  the  said  li.  B.  under  the  powers 
conferred  by  the  Settled  Land  A.cts,  1882  to  1890,  or  otherwise) 
after  the  death  of  the  said  R.  B.,  or  the  cesser  of  his  life  interest 
and  until  the  sale  of  the  said  share,  Upon  the  trusts  and  subject  ■ 
to  the  powers  and  provisions  declared  concerning  the  same  by 
an  Indenture  already  prepared,  and  intended  to  bear  even  date 
with  these  presents,  and  to  be  made  between  the  same  parties 
as  are  parties  hereto  and  in  the  same  order. 

3.  All  capital  money  arising  under  the  said  Will  or  invest-  As  to  capital 
ments  representing  the  same  received  by  the  Trustees  in  respect  under  the^"^" 
of  the  premises  hereby  conveyed  shall  be  held  Upon  the  same  ^'^^  (^)- 
trusts   as   if    the     same   had    arisen    under   the   trust  for  sale 
aforesaid. 

4.  Powers  of  inaiUKjcDtcnt — Forvi  No.  5Q,  omitthuj  part  in  aquare  Powers  of 

mi-      TT       '  ;        ■  •   •  leasing  and 

brackets,      lliis  ronn  autlionses  a  pavtition.  partitioning, 

5.  Power   to    appoint    new    Trustees — Form    Xo.    68    witli    the    '^' 
addition  at  the  end. 

In  witness,  &c. 

No.  XIX. 

SETTLEMENT  hij  the  intended  Husband  of  the  Proceeds  o/ 
Sale  of  a  Share  in  Eemaindee  o/ Freeholds  eonrei/ed  to 
Trustees  o)i  Trust /oy  Sale  by  Deed  ef  even  Date,  and  by 
the  intended  Wife  of  a  Portion  Charged  on  Pieal  Estate. 

THIS  INDENTURE  {same  jMVties  as  last  Precedent).  Parties. 

.  ,    ,.  •  7 1  A^        n  Recitals. 

Arjreementjor  niarriage—rorni  j\o.  'Z. 

And  whereas  by  an  Indenture  bearing  even  date  with  these  Conveyance  of 

.  T  T       1     ,  ,1  ,•         even  date  by 

presents,  and   made  between  the  same  persons  as  are  parties  Husband  of 
hereto  and  in  the  same  order,  the  Husband  conveyed  his  undi-   f^jj^^'^j/j'^g^.  ^f 
vided  third  share  in  remainder  in  certain  freehold  hereditaments  fieehoids  upon 

_^_    trust  for  sale. 

{y)  Such  capital  money  must,  of  coiirse,  be  paid  to  the  trustees  of  the  Will.    Effect  of 
They  will  account  for  the  same  on  the  cesser  of  the  life  interest.     If  the  Life    surrender, 
interest  is  surrendered,  the  duties  should  be  commuted  before  the  money  is 
handed  over.     If  there  are  any  family  charges  or  duties  to  be  discharged, 
the  STU'render  of  the  life  estate  would  not  destroy  the  statutory  powers  : 
S.  L.  Act,  1882,  s.  oO. 
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therein  mentioned  unto  the  Trustees  in  fee  simple,  subject  to  the 
estate  for  life  therein  of  E.  B.  (the  father  of  the  Husband),  Upon 
trust  that  the  Trustees  should,  after  the  solemnisation  of  the  said 
intended  marriage,  sell  the  said  undivided  share  and  premises  at 
any  time  or  times  after  the  death  of  the  said  E.  B.  or  the 
cesser  of  his  life  estate  and  stand  possessed  of  the  net  money  to 
arise  from  any  such  sale  after  payment  of  costs  and  also  of 
the  rents  and  profits  of  the  premises  until  sale  Upon  the  trusts 
declared  concerning  the  same  by  an  Indenture  of  even  date 
therein  referred  to  (meaning  these  jDresents). 

Title  of  Ulfc  to  a  j)0)iioji  under  a  Will — Form  No.  6. 

Agreement  for  Settlement — Form  No.  11. 

Commencement  of  operative  part — Form  No.  12. 

1.  Assignment  by  Wife  of  portion — Forms  Nos.  14,  18,  and  19. 

2.  Trusts  after  marriage  of  proceeds  of  sale  of  the  share  conveyed 
hij  deed  of  even  date  and  portion,  to  invest  and  vary — Form  No.  28. 

3.  Definition  of  the  ''Husband's  Tnist  Fund'"  and  the  "  Wife's 
Trust  Fund"  and  trusts  thereof— Form  No.  31. 

(i.)  and  (ii.)  Successive  life  interests  to  Husband  and  Wife  in  both 

Fuuds—Form  No.  32. 
(iii.)  and  (iv.)  After  death  of  Husband  and  Wife,  for  issue  as  they 

jointly  or  the  surrivor  appoint — In  default  for  children — 

Hotchpot  clause — Form  No.  37. 

4.  Advancement  clause — Form  No.  39. 

5.  Trusts  in  default  of  children  in  respect  of  both  Funds — Form 
No.  41. 

6.  Provisions  as  to  land  conveyed  on  trust  for  sale  by  deed  oj 
even  date — A2)plication  of  rents  after  the  cesser  of  the  life  estate  of 
Ii.  B.  until  sale — Adaptt  Form  No.  52. 

7.  Investment  clause — Form  No.  51. 

8.  Power  to  invest  in  the  purchase  <f  land  and  j'^'^'c^'^  <\f 
management- — Forms  Nos.  53  and  56. 

9.  Power  to  delegate  powers  of  leasing  to  beneficiaries,  if  required, 
— Form  No.  56a. 

10.  Power  for  Trustees  to  concur  in  partition  of  land  held  upon 
trust  for  sale — Form  No.  58,  addiiig  at  tlic  cud  : — 

And,  further,  the  Trustees  may,  if  the  hereditaments  described 

in  the  recited  Indenture  of  even  date  shall  be  sold  during  the 

in  satisfaction    lifetime  of  the  said  E.  B.  and  the  proceeds  invested  in  personal 

of  share  in  ^  •  i-    c      l'  e 

remainder  if      estate,  accept  any  part  of  such  personal  estate  m  satisfaction   oi 
the  share  in  remainder  comprised  in  the  recited  Indenture  of 


Power  to 
accept 
personal  estate 


sold  in  lifetime 
of  tenant  for 
life. 
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even  date  discharged  from  any  liability  for  the  reinvestment 
thereof  in  the  purchase  of  land. 

11.  Powerfoi'  Trustees  to  value  and  apportion  mixed  Fnnds, 
and  as  to  land  duties,  estate  dnti/,  dc. — Form  No.  61,  including 
pireliminary  words  in  square  brackets. 

12.  Indcmniti)  to  Trustees,  if  required — Form  No.  62. 

13.  Power  to  employ  agoits,  dr. — Form  No.  66. 

14.  Power  to  appoint  new  Trustees — Form  No.  68. 
In  witness,  &c. 

No.  XX. 

SETTLEMENT  hy  intended  Wife  of  a  Eeversionary  Share 
in  the  Proceeds  o/ Residuary  Eeal  and  Personal  Estate 
held  on  Trust /o/-  Sale  under  her  Father's  Will  (/O- 

THIS    INDENTURE    {parties    same    as    in   Precedent   XVIII.,  Parties. 
p.  427). 

Agreement  for  marriage — Form  No.  2.  Recitals. 

Title  of  Wife  to  share  of  residuary  estate  under  her  fatliers  Will 

— Form  No.  5,  saying  **as  one  of  the children  of  the  said 

testator  is  entitled  expectant  on  the  death  of  her  mother  Jane  D. 
and  in  the  meantime  subject  to  her  life  interest." 

Commencement  of  operative  ptO'rt — Form  No.  12.  Operative 

1.  Assignment  hy  Wife  of  her  reversionary  share  under  the    Will  ^^^^- 
— Forms  Nos.  14,  16,  and  19,  and  suh-clanse  (iv.)  of  Form  No.  23. 

2.  Trusts  after  marriage,  to  invest  and  vary — Form  No.  27. 

3.  Definition  <f  tlie  Trust  Fund  and  trusts  thereof — Form  No.  29. 
(i.)    Trusts  for  Wife  and  Husband    .Kueeessively  for  life — Form 

No.  30,  rever.sing  order  of  life  interests. 

(ii.)and(iii.)  After  death  of  Wife  and  Husband,  for  issue  as  they 
jointly  or  the  survivor  appoint — ///  d(fault  fir  children — Hoteh- 
])ot  clause — Form  No.  37. 

4.  Advancement  clause — Form  No.  39. 

5.  Trusts  in  default  (f  children  for  Wife— Form  No.  41,0)11  itti)ig 
first  sub-clause. 

6.  Power  for  Wife  to  niake  Settlement  on  future  marriage,  if 
required — Form  No.  46. 

7.  Investment  clause  and  ancillary  clauses — Form  No.  51. 

(/()  Notice  of  the  asssiginiient  sliould  be  given  to  the  trustees  of  the  Will. 
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8.  Poiver    to    i)ir('st    i)i    tlic  2)iirc]ia.se    of  land   and   iMwers    of 
management — Forms  Noh.  53  and  56. 

9.  Poiver  for  Trustees  to  accept  conrei/ance  of  land  snhject  to  the 
trusts  of  the  Will — Form  No.  57. 

10.  Power  for  Trustees  to  cdloiv  existina  investments  held  on  the 
trusts  of  the  Will  to  remain — Form  No.  63. 

11.  Power  for  Trustees  to  value,  and  as  to  land  and  estate  duties, 
d'C. — Form  No.  61,  omitting  jrreliminarg  words  in  square  brackets. 

12.  Indenuiitg  to  Trustees,  if  required — Form  No.  62. 

13.  Power  to  emploii  agents,  dr. — Form  No.  66. 

14.  Power  to  ajipoint  new  Trustees — Form.  No.  68. 
In  witness,  &.c. 

The  Schedule  above  referred  to. 

Particulars  of  the  residuary  estate  now  subject  to  the  trusts  of 
the  Will  of  the  said . 

First  Part. 

Particulars  of  real  estate  and  leaseholds. 

Second  Part. 

Particulars  of  personal  estate. 

No.  XXT. 

SETTLEMENT  of  Furniture  (i)  belonging  to  the  intended 
Wife  upon  such  Trusts  as  Wife  shall  Appoint  ;  and  in 
Default  of  Appointment,  for  Wife /or  Life  and  then  for 
her  Children  ;  and  if  no  Child,  for  her  Next  of  Kin. 
Variations  wliere  Trust  for  Wife  for  life,  then  for 
Hv^-RKHD  for  life,  and  then  for  C'RiLTTKEn  as  Wife  shall 
Appoint;  and  in  Default  of  Appointment,  equally  ;  and 
if  NO  Child,  for  Appointees  or  Next  of  Kin  o/  Wife. 
Power  of  Sale. 

Parties.  THIS  INDENTUPtE,  made  the day  of ,  Between  C.  D., 

of,  &c.  (hereinafter  called  the  Wife),  of  the  1st  part,  A.  B.,  of,  &c. 
(hereinafter  called  the  Husband),  of  the  2nd  part,  and  E.  F., 

{i)  A  settlement  of  furniture  is  seldom  desirable,  particularly  as,  since 
the  M.  W.  P.  Act,  1882,  it  will,  in  the  absence  of  a  settlement,  remain  the 
wife's  separate  property  ;  see  also  A'e  Mmjnus,  1910,  2  K.  B.  1049.  The  deed 
does  not  require  to  be  registered  as  a  bill  of  sale  :  Bills  of  Sale  Act,  1878, 
8.  4. 
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of,  &c.,  and  G.  H.,  of,  Sec.   (hereinafter  called  the  Trustees),  of 
the  3rd  i3art, 

WITNESSETH  and  declares  as  follows:— 

1.  In   consideration  of  a  marriage  intended    shortlv    to    be  intended  Wife 
solemnised  between  the  Husband  and  Wife,  the  Wife,  As  Settlor,  funntme  to 
with  the  approbation  of  the  Husband,  hereby  assigns  unto  the  trustees. 
Trustees 

All  the  furniture,    chattels    and    effects    in    and    about    the 

messuage  No.  1,  Street,  in  the  Town  of  ,  which  are 

mentioned  in  the  Schedule  hereto, 

To  HOLD  unto  the  Trustees  absolutely,  In  trust  for  such  in  trust  for 
person  or  i^ersons  and  in  such  manner  as  the  Wife  shall  by  oFwlfe^^^ 
any  writing  under  her  hand  or  by  Will  or  codicil  appoint : 

And  in  default  of  and  until  and  subject  to   such  appointment,  and  in  default 
In    trust    to   i^ermit  the  Wife  to  use  and  enjoy    the    premises  appointment 
during  her  life.  And  after  her  death,   In  trust  for  her  child  or  ^"Ji-Ieparlte 
children  who  attain  the  age  of  twenty-one  years,  and  if  more  use  and  then 
than  one  in  equal  shares  :  drenomext 

of  kin  (/). 

{J)  If  desired,  the  following  trusts  may  be  substituted  : — 

In  trust  to  permit  the  Wife  to  use  and  enjoy  the  same  during  Trust  for  Wife 
her  life,  and  after  her  death,  [In  trust  to  permit  the  Husband,  then  for^Hus- 
if  he  survives  her,  to  use  and  enjoy  the  same  during  his  life,  '^'"i'ii!"'^^  ¥^' 
and  after  the  death  of  the  survivor  of  the  Husband  and  Wife]  In  children  of 
trust  for  such  child  or  children  by  any  marriage  of  the  Wife,  shaii'appoint, 
and  in  such  manner  as  the  Wife  shall  by  deed  or  Will  appoint  :     o"appoiut'^" 

And  in  default  of  and  subject  to  such  appointment,  In  trust  ment  equally. 
for  all  or  any  the  children  or  child  by  any  marriage  of  the  Wife 
who  attain  the  age  of  twenty-one  years,  and  if  more  than  one  to 
be  divided  between  them  equally  according  to  value : 

And  if  there  shall  be  no  child  of  the  Wife  who  attains  the  age  if  no  child,  for 
of  twenty- one  years,  In  trust  for  such  person  or  persons  as  the  wii/of^rae, 
Wife  shall  by  Will  appoint.  And  in  default  of  and  subject  to  such  ol'appoS*"^* 
appointment.  In    trust   for    the  Wife  absolutely,   if    she    shall  ^^_e°*  ^^^  "^'f® 
survive  her  now  intended  coverture  :  of  kin. 

But  if  she  shall   die  during  her  coverture,  In  trust  for,  &c. 
{next  of  kill,  as  in  the  text). 

If  the  trusts  are  declared  in  this  way,  the  following  power  of  sale  should 
be  substituted  for  clause  2  : — 

Provided  always,  that  the  Trustees  (which  expression,  where  Power  of  sale, 
the  context  so  admits,  includes  the  survivor  of  them  and  the 
r. — VOL.  II.  28 
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And  if  there  shall  be  no  such  child,  then  In  trust  for  the 
person  or  persons  who  under  the  statutes  for  the  distribution  of 
the  effects  of  intestates  would  have  been  entitled  thereto  at  her 
death  if  she  had  died  possessed  thereof  intestate,  and  without 
ever  having  been  married,  such  persons,  if  more  than  one,  to 
take  as  tenants  in  common  in  the  shares  in  which  the  same 
would  have  been  divisible  between  them  under  the  same  statutes. 

2.  Provided  always,  that  the  Trustees  (which  expression, 
where  the  context  so  admits,  includes  the  survivor  of  them  and 
the  executors  or  administrators  of  such  survivor  or  other  the 
trustees  or  trustee  for  the  time  being  hereof)  may  at  any  time, 
with  the  consent  of  the  Wife  during  her  life,  and  after  her  death  at 
their  discretion,  sell  the  premises  hereby  assigned  or  any  of  them, 
and  in  case  of  any  such  sale  shall  either  apply  the  net  proceeds 
in  purchasing  other  furniture  and  effects  or  shall  invest  the  net 
proceeds  in  any  investments  or  securities  authorised  by  law  as 
investments  for  trust  money,  with  power,  with  such  consent  or 
at  such  discretion  as  aforesaid,  to  vary  the  said  investments 
for  others  of  a  like  nature :  And  shall  stand  possessed  of  the 
said  proceeds  and  the  investments  thereof,  and  the  furniture  and 
effects  (if  any)  to  be  purchased  as  aforesaid.  Upon  the  like  trusts 
and  subject  to  the  like  powers  and  provisions  as  are  hereinbefore 
declared  concerning  the  premises  hereby  assigned  or  such  of 
them  as  shall  be  then  subsisting  or  capable  of  taking  effect. 

3.  Provided  also,  that  while  the  premises  hereby  assigned  or 
any  of  them  shall  remain  in  the  possession  of  the  Wife  {k),  the 

executors  or  administrators  of  such  survivor  or  other  the  trustees 
or  trustee  for  the  time  being  hereof)  may  at  any  time,  with  the 
consent  of  the  Wife  during  her  life,  and  after  her  death  [with  the 
consent  of  the  Husband  during  his  life,  and  after  the  death  of 
the  survivor  of  the  Husband  and  Wife]  at  the  discretion  of 
the  Trustees,  sell  the  premises  hereby  assigned,  or  any  of  them, 
and  either  apply  the  net  proceeds  in  purchasing  other  furniture, 
chattels  or  effects,  or  invest  the  same  in,  &c.  (as  in  the  text), 
and  shall  stand  possessed  of  the  proceeds  and  the  investments 
representing  the  same,  Upon  the  like  trusts  and  subject  to  the 
like  powers  and  provisions  as  are  hereinbefore  declared  concern- 
ing the  premises  hereby  assigned,  or  such  of  them  as  shall  be 
then  subsisting  and  capable  of  taking  effect. 

(n)  If  the  husband  is  given  a  life  interest  in  the  fnrnitnro,  say  "  or  of 
the  husband." 
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Trustees  shall  not  be  bound  to  see  to  the  preservation  thereof,  nor 
be  answerable  for  any  loss  or  injury  which  may  happen  thereto. 

4.  The    Trustees    may    value    and     apportion     any    chattels  Power  to 
hereby    settled  among  the  persons  entitled  thei-eto  under  the  '^pp^^''^'^"- 
trusts  hereof,  and  every  apportionment  and  valuation  shall  be 

as  binding  upon  all  persons  beneficially  interested  as  if  the  same 
had  been  duly  made  by  a  Court  of  competent  jurisdiction. 

5.  The  statutory  power  of  appointing  new  trustees   shall  for  New  trustees, 
the  purjioses  of  these  presents  be  vested  in  the  Wife  dining  her 

life  (0- 

In  witness,  &c. 

No.  XXII. 

POST-NUPTIAL  SETTLEMENT  of  Investments  on  thr 
Wife  gikI  Children  of  the  Settlor  hij  anji  iitarriafic 
triflioiit  con/  Trust  or  Power  of  Revocation  /(d-  fhf 
Settlor  ivith  a  view  to  cradiiuj  Death  Duties  (/»)• 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  &c.  (hereinafter  called  the  Settlor),  of  the  one  part,  and 
C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  (hereinafter  called 
the  Trustees),  of  the  other  part  : 

Whereas  the  Settlor,  being  desirous  of  making  some  provision  Recital  of 
for  his  Wife  and  issue,  has  transferred  the  investments  mentioned  settled'""  *^° 
in  the  Schedule  hereto  into  the  joint  names  of  the  Trustees,  to 

(/)  If  the  husband  is  given  a  life  interest  in  the  furniture,  use  Form  No.  68. 

(m)  As  to  vohuitary  settlements,  see  Dissertation,  Sect.  VI.,  p.  .'ilS,  stqi. 

Per  the  stamps  thereon,  see  Fin.  (1909-10)  Act,   1910,  s.  74  ;  Dissertation,    Stamps. 
Sect.  VII.,   p.   327,  sup.     The  duty  is  sometimes  prohibitory,   though  the 
amount  thereof  may  be  deducted  from  the  settlement   estate   duty  when 
payable. 

Where  a  parent  makos  a  settlement  in  favour  cf  an  unmarried  daughter   Settlement  by 
or  extravagant  son  the  Forms  will  l)e  almost  the  same  as  in  the   case  of  a    ujVmarr^ed 
marriage  settlement,  but  the  child  will  be  given  a  power  (Form  No.   44)   daughter  or 
only  to  appoint  a  life  interest  to  a  husband  and  wife,  and  the  life  interest  of   ^xtravagant 
the  son  will  be  protected  :  Form  No.  ;34a. 

Voluntary  settlements  made  with  a  view  to  evading  dcatli  duties  must  not    Evasion  of 
contain  any  trust,  &c.,  for  the  benefit  of  the  settlor :  Fin.  Act,  1894,  s.  2  (."i)  ;    ^^^'^  income^ 
Fin.  (1909-10)  Act,  1910,  s.  o9 ;  nor  a  power  of  revocation  exercisable  by   tax. 
him ;    such   settlements  may  incidentally  evade  the    super    tax    on    large 
incomes:  Fin.  (1909-10)  Act,  1910,  s.  6(5. 
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be  held  b}^  them  Upon  the  trusts  hereinafter  declared  concerning 
the  same  : 

Witnessing  NOW  THIS  INDENTURE  WITNESSETH  that  the  Settlor,  in 
consideration  of  his  natural  love  and  affection  for  his  Wife  and 
issue,  hereby  directs  and  it  is  hereby  agreed  as  follows  : — 

Trust  to  invest       1.  The    Trustees    sliall    stand   possessed   of   the   investments 

and  vary.  •  i  /  ht       r>  ■     • 

mentioned,  &q.  {continue  as  in  Form  No.  25,  oinitfin<i  consents  of 
Husband  and  Wif(^. 

2.   Definition  of  Trust   Fund  and  trusts  thereof- — Form  No.  29, 
omitting  parts  in  brackets. 
Trusts  for  (f.)  Upon  TRUST  to  pay  the  income  of  the  Trust  Fund  to  X.  B., 

Wife  and  issue.  -r    -^  ' 

the  Wife  of  the  Settlor  (hereinafter  called  the  Wife),  during  her 
life  [until  she  remarries]. 

(ii.)  After  the  death  [or  second  marriage  (which  first  happens)] 

of  the  Wife  the  capital  and  income  of  the  Trust  Fund  shall  be 

held  In  trust  for  all  or  any  one  or  more,  exclusively  of  the  other 

or  others  of  the  child,  children  or  more  remote  of  the  issue  of 

the  Settlor  by  his  present  or  any  future  marriage,  at  such  ages 

or  times  (not  being  earlier  as  to  any  child  than  his  or  her  age 

of  twenty-one  years  or  day  of  marriage),  in  such  shares,  if  more 

than  one,  and  in  such  manner  generally  as  the  Settlor  shall  by 

deed,  revocable  or  irrevocable,  or  by  Will  or  codicil  appoint.    And 

in  default  of,  until  and  subject  to  any  such  appointment,  In  trust 

for  all  or  any  the  children  or  child  of  the  Settlor  by  any  marriage 

who  attain  the  age  of  twenty-one  years,  or  being  female  marry 

under  that  age,  and  if  more  than  one  in  equal  shares. 

(iii.)  Hotchpot  clause — Form  No.  87,  Jast  clause. 

(iv.)  Adva)iceiuent  clause  "  with  the  consent  in  writing  of  any 

person   having  a    life    interest    in    possession    in    the   premises 

affected  " —  adapt  Form.  No.  39. 

Ultimate  trust       3.  If   there   shall   not   be   any  child   of   the    Settlor  by  any 

for  present        marriage  who  attains  a  vested  interest  under  the  trust  hereinbefore 

Wiie  abso-  " 

lately.  declared,  in  default  of  appointment,  then,  subject  to  the  trusts  and 

powers  hereinbefore  contained,  the  Trust  Fund  and  the  income, 

&G.  (continue  Form  No.  41,  sub-clause  (/.),  sai/in;/  at  the  end  of  tJiat 

suJ)-clause  "  In  trust  for  the  Wife  absolutely"). 

Power  for  4.  The  Settlor  may  from  time  to  time  or  at  any  time  by  deed, 

Settlor  to  revocable  or  irrevocable,  or  by  Will  or  codicil  appoint  to  or  in 

appoint  liie  '  ./  i  j. 

interest  to         favour  of  any  after-taken  Wife  who  may  survive  him  during,  S:c. 

future  \Vife.  _  •  . 

{continue  and  adapt  Form  No.  44). 
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5.  Investment  clause  and  ancillary  clauses — Form  No.  51. 

6.  Power  for  Trustees  to  value,  and  as   to  death  duties,  dv. — 
Form  No.  61,  omitting  preliminary  2)art  in  square  brackets. 

7.  Indemnity  to  Trustees,  if  required — Form  No.  62. 

8.  Power  for  Trustees  to  employ  ayents — Form  No.  66. 

9.  The  statutory  power  of  appointing  new  trustees  shall  for  Power  to 

-    .        ,        ^,        ,        J       .  ,   .       appoint  new 

the  purposes  of  these  presents  be  vested  m  the  Settlor  during  Ins  trustees. 
life. 

In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  investments. 


No.  XXIIL 

VOLUNTARY  SETTLEMENT  {n)  by  a  Bachelor  for  the 
benefit  of  Himself  and  any  future  Wife  and  Issue  to 
avoid  future  Creditors  ;  Power  of  Revocation  u-ith  the 
consent  of  the  Trustees. 

THIS  INDENTURE,  made,  &c.  {date  and  parties  as  in  last 
Precedent)  {Recite  Will  under  which  Settlor  is  entitled  to  a  share  of 
the  testator's  residuary  estate,  sxd)jeet  to  the  life  interest  of  the 
testator's  wife,  see  Form  No.  5)  : 

And  whereas  the  Settlor  is  desirous  of  settling  his  reversionary  Recital  of 
share  under  the  said  Will  in  manner  hereinafter  appearing:  Settlement. 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  : — 

1.  For  effectuating  the   said    desire  the  Settlor,  As   Settlor,   Settlor  assigns 

1  ,  .  i       j_i        rn         j_  reversionary 

hereby  assigns  unto  the  Trustees  share  to     " 

All,  &c.  {describe  the  Settlor's  share  intended  to  be  settled,  see  ^^■^^'®^^- 
Form  No.  16), 

(«)  As  to  voluntary  settlements,  see  Dissertation,  Sect.  YI.,  p.  lilS,  snj)., 
UTid  note  to  last  Precedent. 

Notice  of  the  assi_<jnment  shoTild  be  given  to  the  trustees  of  the  "Will. 

This  Precedent  will  not  operate  to  save  death  dutie.s.     It  is  assumed  that   settlor's 
the  settlor's  debts  have  been  paid  for  him  {e.</.,  by  a  parent)  on  condition    liabilities. 
that  he  settles  the  property.      A  statutory  declaration   to  show  that  the 
settlor's  liabilities  have  been  discharged  should  be  obtained. 
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Trust  to  invest 
and  vaiy. 


Definition  of 
the  Trust 
Fund  and 
trusts  thereof. 


Discretionary 
trust  during 
hfetime  of 
Settlor. 


Trusts  for 

issue  by  any 
marriage  and 
in  default  for 
children. 


Ultimate 
trusts  as 
Settlor  shall 
appoint  by 
Will  and  in 
default  to  next 
of  kin. 


To  HAVE  AND  RECEIVE  the  Same  (subject  to  the  life  interest 

therein  of  the  said )  unto  the  Trustees  absolutely,  Upon  the 

trusts  hereinafter  declared  concerning  the  same. 

2.  The  Trustees  shall  stand  possessed  of  the  shares  and 
premises  hereinbefore  assigned  Upon  Trust  {continue  Form 
2\o.  27,  sifhstitntiiKi  "  with  the  consent  of  the  Settlor  during  his 
life  and  after  his  death  at  the  discretion,  &c.,'\for  "  tJie  consent  of 
Hushancl  and  Wife  a)id  survivor'"). 

3.  The  Trustees  shall  stand  possessed  of  the  shares  and 
premises  hereinbefore  assigned  and  the  investments,  &c.  {con- 
tinue Form  No.  29), 

(i.)  Upon  trust  during  the  lifetime  of  the  Settlor  to  apply  the 
annual  income  of  the  Trust  Fund  for  the  maintenance,  support  or 
otherwise  for  the  benefit  of  all  or  any  one  or  more  exclusively  of 
the  other  or  others  of  the  Settlor  and  any  wife  and  issue  of  his  for 
the  time  being  in  existence,  and  any  person  or  persons  wdio  would, 
if  he  were  actually  dead  intestate,  be  entitled  to  the  Trust  Fund  or 
the  income  thereof  as  the  Trustees,  in  their  absolute  discretion, 
without  being  liable  to  account  for  the  exercise  of  such  discretion, 
think  fit : 

(ii.)  And  after  the  death  of  the  Settlor,  and  subject  to  any  life 
or  less  interest  appointed  to  any  wife  of  his  under  the  power  for 
that  purpose  hereinafter  contained,  the  capital  and  income  of  the 
Trust  Fund  shall  be  held  In  trust  for  all,  &c.  (continue  as  in 
clause  2  {ii.)  of  last  Precedent). 

(iii.)   Hotclipot  clause — Form  No.  37,  laat  clause. 

(iv.)  Advancement  clause,  "  with  the  consent  in  writing  of  the 
Settlor  during  his  life  and  after  his  death  of  any  person  having 
a  life  interest  in  possession  of  the  premises  affected  " — adapt 
Form  No.  39. 

4.  {As  in  clause  3  cf  hist  Precedent,  but  sai/iiui  at  the  end  : — ) 
Upon  such  trusts  and  for  such  purposes  generally  as  the  Settlor 
shall  by  Will  or  codicil  appoint,  And  in  default  of  and  until  and 
subject  to  any  such  appointment,  In  trust  for  the  person  or 
persons  who  under  the  statutes  for  the  distribution  of  the  effects 
of  intestates  would  have  become  entitled  thereto  at  the  death  of 
the  Settlor  if  he  had  died  possessed  thereof  intestate  without  ever 
having  been  married,  such  persons,  if  more  than  one,  to  take  as 
tenants  in  common  in  the  shares  in  which  they  would  have  taken 
under  the  same  statutes. 
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5.  (As  in  clause  4  of  last  Precedent,  but  sayinrj  "  any  wife  who  Power  for 

,.,,.'  '  *  Settlor  to 

may  survive  bim.  )  appoint  life 

6.  Investment  and  ancillary  clauses — Form  No.  51.  "vue^*^**'^ 

7.  Provision  as  to  income  of  Settlor,  substituting  '^  Setilov"  for 
"  Husband  ''—Form  No.  60a. 

8.  9,  AND  10.  As  in  7,  8,  and  9,  last  Precedent. 

11.  Power  for  Settlor  to  revoke  icitli  consent  of  Trustees— Form   ^^^^It^on 
No.  71,  substitutinq  "  Settlor"  for  "the  Wife  "  and  the  masculine  with  consent 

.     .  '  '  ■  of  Trustees  (o). 

for  the  feminine. 
In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  property  held  on  the  trusts  of  the  recited  Will. 


No.  XXIV. 

SETTLEMENT  of  a  sum  of  Money  transmitted  to  Trustees 
in  New  Zealand  (  p)  for  the  Benefit  of  the  Widow  and 
Childhen  of  the  Settlor's  deceased  Son. — Ample  Powers 
of  Investment. — Income  to  be  applied  for  the  Benefit  of 
Widow  and  Children  until  Youngest  Child  attains 
Twenty-one,  and  then  Annual  Sum  to  be  paid  to  Widow 
during  Widowhood  ;  and  subject  thereto.  Trust  Fund  to 
go  to  Children. — Power  to  Settlor  to  Eevoke  and 
Declare  New  Trusts  ybr  Benefit  of  same  Objects. 

THIS   INDENTUEE,   made   the  day  of  ,   Between  parties. 

A.  B.,  of ,  in  England,  Esqre,  (hereinafter  called  the  Settlor), 

of  the  one  part,  and  C.  D.  and  E.  F.,  both  of  ,  in  New 

Zealand,  Esqres.  (hereinafter  called  the  Trustees),  of  the  other 
part : 

W^hereas  G.  B.  (a  son  of  the  Settlor)  lately  died    in    New  Recite  death 
Zealand,  leaving  H.  B.,  his  widow,  and  also  four  children  by  her  :  leaXing  widow' 

And  whereas  the  said  A.  B.,  being  desirous  of  making  some  '"'*^  cinidren. 

provision  for  the  wife  and  family  of  his  said  son,   has  lately  has  trans- 
mitted money 

"" '        '  to  Trustees. 

(")  See  notes  to  Form  No.  71  as  to  the  necessity  foi"  a  power  of  revocation. 

(/')  The  New  Zealand  Trustee  Act,  1883,  embodies  most  of  the  provisions 

contained  in  English  Acts  in  relation  to  trustees,  including  provisions  for 

the  appointment  of  new  trustees,  that  receipts  of  trustees  shall  be  sufficient 

discharges,  and  for  indemnity  of  trustees. 
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Witnessinc 
part, 


Settlor  directs 
Trustees  to 
hold  money 
upon  follow- 
ing trusts. 


Trustees  to 
invest  money. 


Definition  of 
"  Trust  Fund ' 
and  trusts 
thereof. 


During 
minority  of 
youngest 
child,  income 
to  be  applied 
for  benefit  of 
widow  and 
children  at 
discretion  of 
Trustees. 


transmitted  the  sum  of  £, to  the  Trustees,  To  the  intent  that 

they  may  stand  possessed  thereof  Upon  the  trusts  hereinafter 
declared  concerning  the  same  : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  herehy 
agreed  as  follows  : — 

1.  The  Settlor,  in  consideration  of  his  natural  love,  and  affec- 
tion for  the  wife  and  family  of  his  said  son,  hereby  directs  and 
the  Trustees  hereby  agree  that  the  Trustees  shall  stand  possessed 
of  the  said  sum  of  £ Upon  the  trusts  hereinafter  contained. 

2.  The  Trustees  (which  expression,  where  the  context  so 
admits,  includes  the  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor,  or  other  the  trustees  or  trustee 

for  the  time  being  hereof)  shall  invest  the  said  sum  of  £ 

in  their  names,  or  under  their  control,  upon  any  Government  (r) 
real  or  personal  securities  or  investments  (other  than  the 
purchase  of  land),  whether  in  the  United  Kingdom  or  in  New 
Zealand,  as  the  Trustees  sliall  in  their  discretion,  without  being 
liable  to  account  for  the  exercise  of  such  discretion,  think  lit,  and 
whether  such  investments  are  authorised  by  law  for  the  invest- 
ment of  trust  money  or  not,  with  power  from  time  to  time  at  the 
like  discretion  to  vary  such  investments  for  others  of  a  like 
nature. 

3.  The    Trustees  shall    stand   possessed  of  the  said   sum   of 

i> and  the  investments  for  the  time  being  representing  the 

same  (hereinafter  called  the  Trust  Fund),  and  of  the  annual 
income  thereof,  Upon  the  trusts  and  subject  to  the  powers  and 
provisions  following  (namely)  : — 

(i.)  Upon  trust  during  the  minority  of  tbe  youngest  child  for 
the  time  being  of  the  said  G.  B.,  deceased,  to  apply  the  whole  or 
such  part  as  they  or  he  shall  think  fit  of  the  income  of  the  Trust 
Fund  for  or  towards  the  maintenance,  support,  and  benefit  of 
the  said  H.  B.  and  the  children  of  the  said  G.  B.,  deceased,  or 
any  one  or  more  exclusively  of  the  other  or  others  of  them  the 
said  H.  B.  and  the  said  children,  in  such  manner  in  all 
respects  as  the  Trustees  shall  in  their  absolute  discretion  think 
fit,  and  sbail  accumulate  the  surplus  (if  any)  of  the  said  income 
by  investing  the  same  and  the  resulting  income  thereof  in  manner 
aforesaid,  To  the  intent  that  the  accumulations  shall  be  added  to 


(r)  Form  No.  ol  may  be  used,  if  desired. 
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the  Trust  Fund  and  follow  the  destination  thereof,  with  power 
nevertheless  for  the  Trustees  at  any  time  or  times  to  resort  to 
the  accumulations  of  any  preceding  year  or  years  and  apply  the 
same  for  the  maintenance,  support,  and  benefit  of  the  said  H.  B. 
and  the  said  children  or  any  one  or  more  of  them : 

(ii.)  If  the  said  H.   13.  shall  be  living  and    shall   not   have  when 
married  again  at  the  time  when  the  youngest  child  for  the  time  attahfr 
being  of  the  said  G.  B.,  deceased,  attains  the  age  of  twenty-one  a^nuS  sum 
years,  the  Trustees  shall  thenceforth  out  of  the  income  of  the  to  be  paid  to 

•'  '  _  _  _  _  widow  during 

Trust  Fund  (including  the  said  accumulations,  if  any)  pay  to  the  widowhood. 

said  H.  B.  the  annual  sum  of  £ during  her  life  if  she  shall 

so  long  continue  the  widow  of  the  said  G.  B.,  deceased  : 

(iii.)  Subject  to  the  said  annual  sum  hereinbefore  directed  to  Subject  to 
be  paid  to  the  said  H.  B.,  the  Trust  Fund  (including  the  said  Trust  Fund' to 
accumulations,  if  any)  shall,  if  and  when  the  youngest  child  for  e°uaih"  ^"^ 
the  time  being  of  the  said  G.  B.,  deceased,  attains  the  age  of 
twenty-one  years,  be  divided  among  all  or  any  the  children  or 
child  of  the  said  G.  B.,  deceased,  who  attain  the  age  of  twenty- 
one  years,  or  being  female  marry  under  that  age,  and  if  more 
than  one,  in  equal  shares  [and  so  that  the  share  of  each  such 
child  shall  be  a  vested  and  transmissible  interest  in  such  child 
being  a  son  upon  his  attaining  the  age  of  twenty-one  years,  or 
being  a  daughter    upon   her   attaining   that   age    or   marrying 
(which  first  happens),  notwithstanding  that  he  or  she  ma}'  die 
before  the  period  of  distribution]  : 

(iv.)  The  Trustees  may  at   any   time   or   times   during    the  Power  for 
minority  of  the  youngest  child  for  the  time  being  of  the  said  J^nSutV*'' 
G.  B.,  deceased,  with  the  consent  in  writing  of  the  said  H.  B.   «'dow,  and 

'='  _  after  her  death 

during  her  widowhood,  and  after  her  second  marriage  or  death  or  second 

(which  first  happens)  at  the  discretion  of  the  Trustees,  raise  out  their  dfscre- 

of  the  Trust  Fund  any  sum  or  sums  and  apply  the  same  for  the  ll°^\eyiov^^ 

advancement  or  benefit  of  any  child  of  the  said  G.  B.,  deceased,  'i<}vancement 

of  ciiildren. 

and  any  sum  or  sums  so  applied  for  the  advancement  or  benefit 
of  any  child  shall  be  taken  in  part  satisfaction  of  the  ultimate 
share  of  such  child  in  the  Trust  Fund  and  be  accounted  for 
accordingly. 

4.  If  no  child  attains  a  vested  interest  in  the  Trust  Fund,  the  if  no  child 
same    (including   the  said  accumulations)   shall,  subject  to  the  ves'tedVuerest, 
trusts  and  powers  hereinbefore  contained,  revert  to  and  be  held  Je7er\^^^  *° 
In  trust  for  the  Settlor  absolutely.  Settlor. 
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Power  for 
Trustees  to 
purchase  any 
property  in 
the  United 
Kingdom  or 
New  Zealand 
as  an  in-\est- 
ment. 


As  to 
occupation. 


Powers  of 
management 
of  land. 


Power  for 
Settlor  to 
revoke  and 
declare  new 
trusts  in 
favour  of  the 
widow  or  issue 
of  deceased 
son  of  Settlor. 


5.  (i.)  The  Trustees  may  at  any  time  or  times  at  their 
discretion  lay  out  the  Trust  Fund  (including  the  said  accumu- 
lations) or  any  part  thereof  in  the  purchase  of  any  real  or 
personal  property  or  things  in  action  in  the  United  Kingdom  or 
in  New  Zealand  of  whatsoever  nature  or  kind,  and  the  Trustees 
shall  stand  possessed  of  any  property  to  be  purchased  as  afore- 
said, Upon  trust  that  they  shall  resell  the  same  or  any  part 
thereof,  with  full  power  at  their  discretion  to  postpone  any 
such  sale,  and  shall  stand  possessed  of  the  net  money  to  arise 
from  such  resale  (after  payment  of  costs)  Upon  the  trusts  and 
subject  to  the  powers  hereby  declared  concerning  the  said  sum 

of  £ ,  including  this  present  power  of  purchasing  property, 

and  shall  in  the  meantime  and  until  such  resale  pay  and  apply 
the  net  rent  or  income  arising  from  the  property  to  be  pur- 
chased as  aforesaid  to  the  person  or  persons  and  in  the  manner 
to  whom  and  in  which  the  income  of  the  money  laid  out  in  the 
purchase  of  such  property  would  for  the  time  being  be  payable 
under  the  trusts  of  these  presents  if  such  purchase  had  not 
been  made  : 

(ii.)  The  Trustees  may  during  the  minority  of  the  youngest 
child  for  the  time  being  of  the  said  G.  B.,  deceased,  permit 
the  said  H.  B.  and  her  children  to  reside  in  or  occupy  any 
messuage  or  hereditaments  so  purchased  upon  such  terms  as 
the  Trustees  may  in  their  absolute  discretion  think  fit : 

(iii.)  The  Trustees  shall  have  and  may  exercise  in  reference, 
&c.  {continue  Form  No.  66,  addhui  after  tiie  words  "tenant  for 
life  in  possession  of  land  "  tJic  words  "  in  England  "). 

{Add  further  powers,  as  required.) 

6.  Provided  always,  that  the  Settlor  may  at  any  time  during 
his  life  by  any  deed  or  deeds,  revocable  or  irrevocable,  revoke  or 
vary  either  wholly  or  partially  the  trusts  and  powers  hereby 
declared  concerning  the  Trust  Fund  or  any  part  thereof  (includ- 
ing any  accumulations),  and  by  the  same  or  any  other  deed  or 
deeds  may  appoint  any  new  or  other  trusts  or  powers  concerning 
the  premises  to  which  such  revocation  shall  extend  as  he  shall 
think  fit  [but  so  that  such  new  or  other  trusts  or  powers  shall 
be  for  the  benefit  of  the  said  H.  B.  and  the  children  and  remoter 
issue  of  the  said  G.  B.,  deceased,  or  some  or  one  of  them]. 

In  witness,  &c. 
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INSTRUMENTS    EELATING    TO    SETTLEMENTS 
(PERSONAL). 

Preliminary  Note  on  Appointments  under  Powers. 

A  POWER  to  appoint  to  childreu  in  siich  shares  and  manner  as  the 
donee  shall  direct  is  effectually  exercised  by  an  appointment  of  a  limited 
interest  to  one  and  of  the  capital  of  the  fund  to  another  :  Alexander  v.  A. 
(1755),  2  Ves.  Sen.  640  ;  Bristow  v.  Warde  (1794),  2  Ves.  336;  by  an 
appointment  of  the  whole  fund  to  one  to  the  exclusion  of  the  other  : 
Lord  Selborne's  Act,  1874  (37  &  38  Vict.  c.  37) ;  by  an  appointment  upon 
such  trusts  as  a  cliild,  being  an  object  of  the  power,  shall  generally  by 
deed  or  Will  (and  if  tlie  child  was  born  at  the  time  of  the  creation  of  the 
power,  but  not  otherwise,  as  such  child  shall  by  Will  alone)  appoint  : 
Jebb  V.  Tiujwell  (1855),  7  D.  M.  t  G.  663  ;  25  L.  J.  Ch.  109  ;  PMpson 
V.  Ttirner  (1838),  9  Sim.  227  ;  Morgan  v.  Gronow  (1873),  L.  R.  16  Eq. 
1  ;  42  L.  J.  Cli.  410  :  Slark  v.  Dakyns  (1874),  L.  R.  10  Ch.  35  ;  44  L.  J.  Ch. 
205 ;  by  an  appointment  to  trustees  in  trust  for  the  objects  of  the  power  : 
Trollope  v.  Linton  (1828),  1  Sim.  &  St.  477  ;  2  L.  J.  (0.  S.)  Ch.  3 ;  or  to 
trustees  upon  trust  to  sell  real  estate  and  divide  the  proceeds  among  the 
objects  :  Kenworthy  v.  Bate  (1802),  6  Ves.  793  ;  Fowler  v.  Colin  (1856), 
21  Beav.  360  ;  Re  Paget,  1898,  1  Ch.  290  ;  87  L.  J.  Ch.  151  ;  Re  Redgate, 
1903,  1  Ch.  356;  72  L.  J.  Ch.  204  ;  Re  Adams  and  Frost,  1907,  1  Ch. 
695  ;  76  L.  J.  Ch.  408. 

Again,  under  such  a  power  the  fund  may  by  the  direction  of  a  child, 
either  in  contemplation  of  or  subsequently  to  marriage,  be  appointed  in 
favour  of  his  or  her  issue,  or  to  the  trustees  of  his  or  her  settlement. 
Such  an  arrangement  is  regarded,  first,  as  an  appointment,  and  then  as 
a  settlement  by  the  object  of  the  power  :  Thonqison  v,  Simpson  (1841), 
1  Dr.  k  War.  459  ;  see  also  White  v.  St.  Barhe  (1813),  1  V.  &  B.  399  ; 
Sug.  Pow.  670  ;  Limbard  v.  6'ro^e  (1832),  1  Mjl.  &  K.  1  ;  2  L.  J.  Ch.  10. 
It  is,  however,  cumbersome,  and  is  not  recommended. 

An  appointment  of  this  kind  made  on  tlie  marriage  of  an  infant 
daughter  by  the  direction  of  her  intended  husband  has  been  held  good  : 
Fitzroy  v.  Dtike  of  Richmond  (1859),  27  Beav.  190;  28  L.  J.  Ch.  752  ; 
see  also  Re  Turner's  S.  E.  (1884),  28  Ch.  D.  205 ;  54  L.  J.  Ch.  690. 

In  Wright  v.  Goff  (1856),  22  Beav.  207  ;  25  L.  J.  Ch.  803,  a  tenant 
for  life  had  a  power  of  appointing  a  fund  amongst  her  children.  A 
married  woman  was  the  only  object  of  the  power,  and  an  arrangement 
was  entered  into  between  the  tenant  for  life  and  the  married  woman  and 
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appointed  to  a 
trustee. 
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lier  husband,  whereby  the  fund  was  appointed  to  her  and  then  resettled, 
giving  an  interest  to  her  children  and  to  a  stranger.  The  husband  sur- 
vived, and  the  transaction  was  held  to  be  binding  on  him. 

Jf  under  a  marriage  settlement  in  the  ordinary  form  the  surviving 
parent  appoints  to  A.,  one  of  the  children,  upon  trust  for  the  benefit  of 
another  child,  the  fund  must  be  retained  by  the  trustees  of  the  settle- 
ment and  not  transferred  to  A.  :  Jhisk  v.  Aldam  (1874),  L.  R.  19  Eq. 
16  ;  44  L.  J.  Ch.  119  ;  followed  in  Re  Tyssen,  1894,  1  Ch.  56  ;  63  L.  J. 
Ch,  114,  and  explained  in  Be  Paget,  mip. 

With  regard  to  the  application  of  the  rule  against  perpetuities 
to  appointments  under  special  powers,  the  following  points  may  be 
noted : — ■ 

Under  a  power  to  appoint  among  issue,  an  appointment  of  a  life 
interest  to  a  child  unborn  at  the  date  of  the  instrument  creating  the 
power,  with  a  gift  over  to  the  children  of  that  cliild,  is  good  as  regards 
the  life  interest  to  the  child,  but  void  as  regarJs  the  gift  over  to  the 
grandchildren,  see  Re  Nash,  1910,  1  Ch.  1  ;  79  L.  J.  Ch.  1. 

An  appointment  to  a  child,  unborn  as  above,  for  life,  or  for  life  deter- 
minable on  marriage  or  on  some  other  event,  with  a  gift  over  to  the  other 
children,  is  valid  throughout,  but  if  the  gift  over  is  to  such  of  the  other 
children  as  shall  be  living  at  the  determination  of  the  prior  interest,  the 
gift  over  would  be  too  remote  :  Waimoright  v.  Miller,  1897,  2  Ch.  255  ; 
66  L.  J.  Ch.  616  ;  Re  Gage,  1898,  1  Ch.  498;  67  L.  J.  Ch.  200. 

A  restraint  on  anticipation  annexed  to  a  life  interest  appointed  to  a 
daughter  is  invalid  if  she  was  unborn  at  the  date  of  the  instrument 
creating  the  limited  power,  but  is  valid  if  she  was  born  before  that  date  : 
Herbert  v.  Webster  (1880),  15  Ch.  D.  610  ;  49  L.  J.  Ch.  620  ;  Re  Ferneley's 
Trusts,  1902,  1  Ch.  543  ;  71  L.J.  Ch.  422;  and  see  Re  Game,  1907,  1 
Ch.  276  ;  76  L.  J.  Ch.  168. 

In  exercising  a  power  of  appointment  among  children  or  other  objects, 
it  must  be  borne  in  mind  that  the  substantial  motive  of  the  appointment 
must  be  the  benefit  of  the  objects  of  the  power,  and  that  an  appointment 
made  to  such  objects  with  a  view,  not  to  tlieir  exclusive  benefit,  but  to  the 
benefit  either  wholly  or  partially  of  the  donee  of  the  power,  or  any  other 
person,  is  void,  as  being  what  is  technically  called  a  fraud  on  the  power  : 
FarA-ell,  2nd  ed.,  403. 

An  appointment  to  a  child,  however  young,  is  not  in  itself  necessarily 
fraudulent,  though  the  efl^"ect  may  be  to  give  the  whole  fund  to  the  donee 
of  the  power  as  administrator;  but  an  appointment  will  be  looked  upon 
with  suspicion  if  from  the  facts  of  the  case,  as,  e.g.,  from  the  child  being 
in  bad  health  at  the  time  and  likely  to  die  soon,  it  seems  to  the  Court 
that  the  intention  of  the  appointor  was  to  benefit  himself,  and  not  the 
appointee,  see  Ilenty  v.  Wrey  (1882),  21  Ch.  D.  332  ;  53  L.  J.  Ch.  667. 
Where  it  is  made  in  favour  of  youtig  children  who  die  soon  afterwai'ds 
(particularly  where  the  child  is  in  bad  health  at  the  time  of  the  appoint- 
ment) very  little  evidence   of  improper  motive  will  induce  the  Court  to 
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set  it  aside:  HinchinbroTce  v  Seymour  (1784),  1  Bro.  C.  C.  395  ;  Re  De 
Hoghton,  1896,  2  Ch.  385,  397  ;  65  L.  J.  Ch.  667. 

It  is  a  fraud  on  the  power  if  the  appointment  is  made  with  a  view  to  Appointmeiit 
benefit  a  stranger  as,  for  instance,  upon  a  secret  understanding  that  the  strangers 
appointee  shall  reassign  the  whole  or  part  of  the  fund  to  a  stranger  : 
Daubeny  v.  CocJcUirn  (1816),  1  Mer.  626.  In  Birley  v.  B.  (1858),  25  Beav. 
299  ;  27  L.  J.  Ch.  569,  an  appointment  made  to  two  children,  who,  a 
year  afterwards,  settled  the  appointed  fund  on  persons  who  were  not 
objects  of  the  power,  the  deed  containing  a  recital  that  when  the  appoint- 
ment was  made  it  was  understood  that  the  appointees  should  consider 
themselves  possessed  of  the  funds  upon  the  trusts  declared  in  the  settle- 
ment, was  held  void,  and  see  F'arwell,  2nd  ed.,  419.  Where  the  donee  Secret  trust  to 
of  a  power  to  appoint  amongst  children  executed  an  appointment  in 
favour  of  two  of  her  children,  and  such  appointment  was  made  on  a 
previous  understanding  that  they  should  i-esettle  the  property  appointed, 
first,  for  the  benefit  of  themselves,  and  finally  for  persons  not  objects  of 
the  power,  the  appointment  was  held  to  be  bad  :  Pryor  v.  P.  (1864),  2 
De  G.  J.  &  S.  205  ;  33  L.  J.  Ch.  441  ;  Knoivles  v.  Morgan  (1909),  54 
Sol.  J.  117. 

In  Duke  of  Portland  v.  Topkam  (1869),  11  H.  L.  C.  32  \  34  L.  J.  Ch. 
113,  606,  certain  appointmants  to  one  of  two  objects  of  a  power  were 
held  void  as  being  frauds  on  the  power,  on  the  ground  that  there  was 
a  secret  understanding  between  the  appointor  and  appointee  as  to  the 
mode  in  which  the  latter  should  deal  with  the  fund. 

Again,  an  appointment  executed  by  parents  ia  favour  of  a  sou  to 
enable  him  to  raise  money  to  pay  the  parents'  debts  is  void  on  the  same 
principle  :  Gloxdte  v.  Storey,  1910,  W.  N.  163,  250. 

If  the  motive  or  object  of  the  appointment  is  to  benefit  a  stranger,  it   Knowledge  of 
is  not  necessary  that  the  appointee  should  be  aware  of  such    motive   f PPO'^tee  of 

''  .  tlie  fraud  not 

or  object.  Thus,  where  a  married  woman,  having  a  power  of  appoint-  requisite, 
ment  among  her  children,  appointed  the  fund  by  Will  to  her  eldest 
daughter,  in  order  that  she  might  thereout  benefit  her  father  (the 
testatrix's  husband),  it  being  arranged  betvveen  the  testatrix  and  her 
husband  that  after  the  death  of  the  former  the  latter  should  inform  the 
appointee  of  the  object  of  the  appointment,  the  appointment  was  held 
bad  :  Re  J/arsden's  Trusts  (1859),  4  Drew.  594 ;  28  L.  J.  Ch.  906.  On 
the  other  hand,  an  appointment  made  to  an  object  of  the  power  with 
this  addition,  "  who  will,  1  am  assured,  settle  the  same  voliuitarily  "  in 
favour  of  persons  not  objects,  was  held  good,  there  being  no  bargain 
on  the  part  of  the  appointee,  and  he  being  therefore  free  from  any 
obligation  to  settle  it:  Re  Crawshay  (1890),  43  Ch.  D.  615;  59 
L.  J.  Ch.  395. 

Mere  suspicion  that  tin;  ap[)ointor's  motive  was  to  benefit   himself  or   Suspicion  of 
others  is  not  sufficient  to  invalidate  the  appointment.  Tlius,  in  M'Qaeen   sufficient. 
v.  Farquhar  (1805),  11  Ves.  at  p.  479,  a  tenant  for  life   entered   into  a 
contract  for  sale,  but,  finding  that  he  could  not  make  a  good  title  without 
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exercising  a  power  reserved  to  him  of  appointing  the  estate  among 
all  or  any  of  his  children,  he  exercised  the  power  in  favour  of  his  eldest 
son  in  fee.  Then  the  father  and  mother  (who  were  entitled  respectively 
to  life  estates),  as  well  as  the  son,  conveyed  the  estate  to  the  purchaser 
in  consideration  of  £8,000  paid  to  the  father,  mother  and  son  (such  an 
appointment  would  not  now  be  reqtiired,  as  title  would  be  made  under 
the  S.  L.  Acts) ;  it  was  held  that  the  power  was  well  executed,  and  that 
the  })urchaser  must  take  the  title.  Lord  Eldon  observed  that  there 
was  nothing  to  show  that  the  son  was  not  to  receive  a  due  proportion  of 
the  money  when  the  contract  was  afterwards  executed  by  the  deed,  see 
also  Green  v.  Fulsford  (1839),  2  Beav.  70  ;  Cockcroft  v.  Sutcliffe  (1856), 
25  L.  J.  Ch.  313;  Hamilton  \.  Kinvan  (1845),  2  Jo.  &  Lat.  393; 
Roach  V.  Trood  (1876),  3  Ch.  D.  429  ;  Saunders  v.  Shafto,  1905,  1  Ch. 
126;  74  L.J.  Ch.  110. 

If  the  appointment  is  made  with  a  view  to  secure  a  benefit  to  all  the 
objects  of  the  power,  the  appointment  is  not  bad,  although  the  donee 
may  to  some  extent  participate  in  such  benefit.  Thus  where  an  apjDoint- 
ment  was  made  to  one  of  the  objects,  and  the  appointor  and  appointee  then 
executed  a  deed  to  enable  building  leases  to  be  granted,  there  being  no 
power  to  grant  building  leases  in  the  original  settlement,  and  subject 
thereto  the  property  was  relimited  substantially  to  the  old  uses,  the 
appointment  was  held  valid  :  Re  Huish's  Charity  (1870),  L.  R.  10  Eq. 
5  ;  39  L.  J.  Ch.  499. 

Nor  does  it  render  an  appointment  bad  that  there  is  a  contemporaneous 
arrangement  with  the  appointees,  provided  that  their  substantial  interests 
in  the  property  are  not  thereby  diminished.  Hence,  where  a  tenant  for 
life,  with  a  power  of  selection  amongst  his  children,  had  received  front 
the  trustees  part  of  the  trust  money  in  breach  of  trust,  and  afterwards 
appointed  to  his  daughters,  in  exclusion  of  his  son,  this  money,  which 
had  been  advanced  to  him,  and  a  sum  of  £500,  and  contemporaneously 
with  the  appointment  the  daughters  exchanged  the  sums  so  appointed 
for  an  estate  of  the  father,  the  transaction  was  supported,  for  the  estate 
was  not  proved  to  be  of  less  value  than  the  amount  given  in  exchange  : 
Askham  v.  Barker  (1853),  17  Beav.  37;  22  L.  J.  Ch.  769. 

Where,  on  the  marriage  of  a  daughter  under  age,  the  father  made  an 
appointment  to  her,  and  by  tlie  settlement  the  appointed  money,  and 
also  a  further  sum  secured  by  the  father's  bond,  was  settled  on  the  usual 
trusts  for  the  daughter  and  her  husband,  and  the  issue  of  the  marriage, 
with  an  tdtimate  trust  in  default  of  issue  for  the  father,  the  appointment 
was  held  good,  on  the  ground  that  all  that  the  father  took  was  the 
husband's  marital  right,  the  daughter  not  being  bound,  see  now  M.  W. 
P.  Act,  1907,  s.  2.  A  similar  appointment  and  settlement  in  the  case 
of  another  daughter  who  was  of  age  was  uplield  by  James,  V.-C,  on  the 
grotmd  that  the  father  gave  a  sufficient  consideration  for  the  reversionary 
interest ;  but  the  fjord  Chancellor  on  appeal  thought  the  transaction  of 
doubtful  validity  :  Cooper  y.  C.  (1869),  L.  R.  5  Ch.  203  ;  39  L.  J.  Ch.  240. 
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Under  a  power  of  distribution  amongst  the  children,  the  fraudulent   Appointments 
appointnieuL  of  one   share  does  not  invalidate  the  appointment  of  the 
remaining  shares  :  Rowley  v.  R.  (1854),  Kay,  242  ;  23  L.  J.  Ch.  275. 

An  appointment  by  Will  to  some  of  the  objects  on  condition  that  they   Fraudulent 
release  the  appointor's  estate   from  certain    claims,  with  a  gift  over  to   condition. 
other  objects   if   the  release  was  not  given,  is  void  in  toto  :  Re  Perkins, 
1893,  1  Ch.  283  ;  62  L.  J.  Ch.  531. 

A  proviso  determining  a  life  interest  in  the   event  of  the  appointee   Condition  as 
marrying  a  person  who  did  not  profess  the  Jewish  religion,  or  becoming  " 

a  Roman  Catholic,  or  a  member  of  a  sisterhood,  is  not  invalid,  either  as 
a  fraud  on  the  power  or  as  contrary  to  public  policy  :  Waimvright  v. 
Miller,  1897,  2  Ch.  255 ;  66  L.  J.  Ch.  616. 

Where  the  object  of  a  power  is  also  entitled  to  a  share  in  default  of  Appointed 

...  ■  c  ^  •       ^  ^     c  ■    j_  i_  ■  i       share  does  not 

apponitment,  an  assurance  or  his  share  beiore  any  appouitment  is  made   ^.^^^  \^y  assign- 
does  not  pass  a  share  acquired  by  him  under  a  subsequent  appointment :   mentof  a 
Sweetapple  v.  Horlock  (1879),  11  Ch.  D.  745  ;  48  L.  J.  Ch.  660  ;  Lorett  v.    default 
Z.,  1898,  1  Ch.  82;  67  L.  J.  Ch.  20  ;  see  also  Re  Walpole,  1903,  1   Ch. 
928  ;  72  L.  J.  Ch.  522. 

A  special  power  of  appointment   may  be   released   by   deed  whether   Release  of 
coupled  with  an  interest  or  not :  Conv.  Act,  1881,  s.  52  ;  provided  that  it   ^^^'^^'^  po\\ei. 
is  not  coupled  with  a  duty  :   Re  Eyre,  49  L.  T.  259  ;  1883,  W.  N.  153  ; 
Weller  v.  Ker  (1866),  L.  R.  1  H.  L.  (Sc.)  11  ;  Send  v.  Pattinson  (1886), 
55  L.  J.  Ch.831. 

A  power  of  appointment  among  children  is  not  a  power  coupled  with  a   Release  of 
duty,  and  wliere  there  is  a  gift  in  default  of  appointment  to  the  children  even  though 
equally,   the   donee  may  release  his  power,  even  where,  by  the  death   of  appointor  is 

•  ,.,.,,  .  Ill  -IT  1  1-1.    benefited  by  it. 

one  or  his  cliildren  intestate,  he  lias  become  entitled  to  a  share  ;  and  it 
in  the  latter  case  he  surrenders  his  life  interest,  the  trustees  will  be 
bound,  at  his  recjuest,  to  transfer  the  fund  to  him  as  the  personal 
representative  of  the  deceased  cliild  :  Re  Radcliffe,  1892,  1  Ch.  227  ;  61 
L.  J.  Ch.  186  ;  ii?e  Somes,  1896,  1  Ch.  250  ;  65  L.  J.  Ch.  262.  A  trustee 
in  bankruptcy  cannot  release  a  special  power  for  the  benefit  of  the 
bankrupt's  estate  :  Re  Rose,  1904,  2  Ch.  348,  per  Farwell,  J. ;  73  L.  J. 
Ch.  726  ;  but  the  order  in  that  case  was  by  consent  discharged  by  the 
C.  A.  on  the  ground  that  the  persons  interested  under  the  power  were 
not  before  the  Court :  1905,  1  Ch.  95  ;  74  L.  J.  Ch.  22. 

A  covenant  by  the  donee  not  to  exercise  a  testamentary  power  so  as  to   Covenant  as  to 
diminish  the  share  which  the  covenantee  would  take  in  default  of  appoint-   !^!!!f.'r„^,.-ov 

■*■  *■  SpCClcll  JjOWGI. 

ment  is  valid  as  a  release  ji>ro  tanfo  :  Dav.ies  v.  Huguenin  (1863),  1  H.  it 
M.  730;  32  L.  J.  Ch.  417.  Sufficient  property  must,  if  necessary,  be 
left  to  devolve  in  default  of  appointment  to  give  effect  to  the  release, 
and  any  appointments  in  excess  of  the  balance  must  abate  rateably  :  Re 
Evered,  1910,  2  Ch.  147  ;  79  L.  J.  Ch.  465,  which  overruled  the  method 
of  working  out  the  result  of  the  release  employed  in  Davies  v.  Hmjxienin, 
sup. ;  but  appointments  might  be  made  which  give  effect  to  the  release  : 
Re  Evered,  sup. 
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Special  power 
is  fiduciary. 


Covenant  to 
charge  a 
jointure. 


Execution  of 
powers  by 
infants. 


A  covenant  to  exercise  a  testamentary  power  in  a  particular  manner 
is  void:  Re  Bradshato,  1902,  1  Ch.  436;  71  L.  J.  Cli.  230;  but  an 
appointment  actually  made  is  not  invalidated  by  reason  of  its  having 
been  made  in  pursuance  of  a  covenant  :  Coffin  v.  Cooj^er  (1865),  2  Dr.  & 
Sm.  365  ;  34  L.  J.  Ch.  629  ;  Palmer  v.  Locke  (1880),  15  Ch.  D.  294  ;  50 
L.  J.  Ch.  113. 

A  special  power  places  the  donee  in  a  fiduciary  position  and  cannot  be 
delegated  :  Farwell,  2ud  ed.,  441,  see  Re  Airey,  1897,  1  Ch.  164  ;  66  L.  J. 
Ch.l52. 

A  covenant  to  charge  a  jointure  on  land  which  may  devolve  upon  the 
covenantor  operates  as  a  defective  execution  of  a  power  to  jointure 
conferred  after  the  date  of  the  covenant,  and  the  Court  will  give  it 
eftect:  Charlton  v.  C,  1906,  2  Ch.  523  ;  75  L.  J.  Ch.  715. 

An  infant  cannot  execute  a  power  over  real  estate,  except  a  power 
simply  collateral  :  Hearle  v.  Greenhank  (1749),  3  Atk.  695;  but,  as  regards 
personalty,  he  may  exercise,  otherwise  than  by  Will,  a  power  over  property 
which,  but  for  the  appointment,  would  belong  to  some  other  person. 
It  follows  that  the  ordinary  power  of  appointment  among  issue  contained 
in  the  marriage  settlement  of  an  infant  may  be  exercised  during  infancy  : 
Re  D'An<jihau  (1880),  15  Ch.  D.  228;  49  L.  J.  Ch.  756,  "  because  the 
authority  to  dispose  pioceeds  from  the  donor  of  the  power,  and  not  from 
the  donee  "  :  Poxiey  v.  Hordern,  1900,  1  Ch.  492,  495  ;  69  L.  J.  Ch.  231 
(a  case  of  a  foreigi.cr),  see  Farwell^  2nd  ed.,    124,  125. 


No.  I. 


Recital  of 
settlement. 


APPOINTMENT  hji  Parents  'under  a  Power  in  their 
Marriage  Settlement  amomj  tJtcir  rsnrvivinf/  Children 
equally,  some  being  of  age  and  othc's  under  age,  with 
Power  eif  Revocation  except  as  to  tJie  share  of  a  Son 
about  to  marry  (a).  Variations  ivhere  there  has  been  a 
Previous  Appointment,  or  icliere  a  Daughter  s  Share  is 
not  to  vest  if  she  dies  unmarried  within  Twenty-one  Years 
from  the  Death  of  tlie  Survivor  of  her  Parents. 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
A.  B.,  of,  &c.,  and  C.  B.,  his  wife  (hereinafter  called  the 
Appointors),  send  greeting  this day  of  —  : 

Whereas   these  presents  are   supplemental  to  an   Indenture 

(a)  For  appointments  made  in  favour  of  a  particular  child  on  marriage, 
see  Free.  IV.,  last  Fart,  p.  398,  sup.  The  object  of  the  aj)pointment  in  the 
text  is  to  dispose  of  the  shares  of  the  children  who  have  died,  compare 
Free.  IV.,  p.  456,  inf.,  where  the  paient  takes  advantage  of  his  child's  death. 
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(hereinafter  called  the  Principal  Indenture)  dated  the day 

of ,  and  made  between  the  said  A.  B.  of  the  1st  part,  the 

said  C.  B.  (then  C.  D.,  Sj^inster),  of  the  2nd  part,  and  E.  F., 
G.  H.,  and  I.  K.,  of  the  3rd  part  (being  a  Settlement  made  in  con- 
sideration of  the  marriage,  shortly  afterwards  solemnised,  between 
the  Appointors),  whereby  it  was  agreed  that  after  the  solemnisa- 
tion of  the  said  marriage  certain  investments  which  had  been 
previously  transferred  into  the  joint  names  of  the  parties  thereto 
of  the  3rd  part,  or  the  investments  for  the  time  being  represent- 
ing the  same  (therein  and  hereinafter  called  the  Trust  Fund), 
should  be  held  Upon  trust  for  payment  of  the  income  thereof  to 
the  Appointors  successively  during  their  respective  lives,  and  after 
the  death  of  the  survivor  of  them  (as  to  both  capital  and  income), 
In  trust  for,  &c.  (set  out  fully  the  trust  for  issue  as  hushaiid  and 
u'lfe  or  survivor  sJioidd  appoint) : 
And  whereas  there  have  been  issue  of  the  said  marriage  eight  That  there 

1NTT-.  TTir-r^iiiii'i     '"^^'^  issue  six 

children  and  no  more  (namely),  L.B.  and  M.  B.,who  both  attained  children,  three 

the  age  of  twenty-one  years  and  died  respectively  on  the  tiirel^under 

day  of and  the day  of ,  and  six  surviving  children  :^|^;jj"q  °"^ 

(namely),  N.  B.,  0.  B.,  P.  B.,  R.  B.,  S.  B.,  and  T.  B.  (h),  of  whom  nwry." 
the  said  X.  B.,  0.  B.,  and  P.  B.  have  attained  the  age  of  twenty- 
one  years,  and  the  said  Pi.  B.,  S.  B.,  and  T.  B.  are  under  that 
age,  and  the  said  N.  B.  is  about  to  marry  X.  Y. : 

And   whereas    the    Trust    Fund   is   now  represented   by  the  state  of  Trust 
investments  mentioned  in  the  Schedule  hereto  now  standing  in 

the  joint  names  of  and  ,  the  present  Trustees  of  the 

Principal  Indenture  : 

And  whereas  the  Ai)pointors  are   desirous   of   making   such  Desire  to 
appointment  as  hereinafter  contained  : 

NOW  THESE  PRESENTS  WITNESS  as  follows  :— 

1.  For  effectuating   the  aforesaid    desire    and  in  exercise  of  Appointment 
the  power  for  this  purpose  conferred  on  them  by  the  Principal  children    ° 
Indenture  and  of  all  other  powers,  the  Appointors  hereby  Appoint  '^^"^^^y- 
that  the  trustees  for  the  time  being  of  the  Principal  Indenture 
shall  after  the  death  of  the  survivor  of  the  Appointors,  and  in  the 
meantime  subject  to  their  respective  life  interests,  stand  possessed 
of  the  Trust  Fund  and  all  other  (if  any)  the  property  now  or 
which  may  by  any  means  hereafter  become  subject  to  the  trusts 

{b)  As  a  general  rule,  it  is  better  to  give  the  date  of  birth  of  each  child. 
P. — VOL.  II.  29 
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Variation 
where  there 
has  been  a 
previous 
appointment. 

Appointment 
to  six  surviv- 
ing children, 
one  child 
bringing  a  pre- 
viously 
appointed 
sum  into 
hotchpot. 


Variation 
where  a 
daughter's 
share  is  not  to 
vest  unless  she 
marries  or 
survives  for 
twenty-one 
years  after  the 
deaths  of  her 
father  and 
mother. 

Gift  over  of 
daughter's 
share  if  she 
dies  within 
twenty-one 
years  from  the 
death  of  her 
surviving 
parent  a 
spinster. 


of  the  Principal  Indenture,  In  trust  for  such  of  them  the  said 
N.  B.,  0.  B.,  P.  B.,  K  B.,  S.  B.,  and  T.  B.  as  have  attained  or 
shall  attain  the  age  of  twenty-one  years,  or  in  the  case  of 
females  marry  under  that  age,  and  if  more  than  one,  in  equal 
shares. 

[Wlierc  there  has  been  a  previous  appointmeni  and  it  is  intended 
that  all  the  children  shall  take  equally  the  appointment  to  N.  B. 
will  he  recited,  and  this  clause  should  run  as  folloas  : — 

In  exercise  of  the  power  for  this  purpose  conferred  on  them  hy 
the  Principal  Indenture  and  of  all  other  powers,  the  Appointors 
hereby  Appoint  that  after  the  death  of  the  survivor  of  them,  and 
in  the  meantime  subject  to  their  respective  life  interests,  the  Trust 
Fund  and  all  other  (if  any)  the  property  now  or  which  may  by 
any  means  hereafter  become  subject  to  the  trusts  of  the  Principal 
Indenture  shall  be  held  In  trust  for  such  of  them  the  said  six 
surviving  children  (including  the  said  N.  B.)  of  the  Appointors 
wlio  attain  the  age  of  twenty-one  years,  or  being  female  marry 
under  that  age,  and  if  more  than  one,  in  equal  shares  : 

Provided  that  the  said  N.  B.  shall  under  the  hotchpot  pro- 
vision contained  in  the  Principal  Indenture  bring  into  account 

the  said  sum  of  £ so  appointed  to  him  as  aforesaid  before 

taking  any  share  in  the  premises  hereinbefore  appointed.] 

[Wltere  a  daughter s  share  is  not  to  vest  unless  she  marries  or 
survives  for  twenty-one  pears  after  the  deaths  of  her  father  and 
mother,  the  following  clause  shoidd  he  inserted : — 

2.  Provided  always,  that  if  any  daughter  of  the  Appointors 
dies  before  the  expiration  of  twenty-one  years  from  the  death  of 
the  survivor  of  the  Appointors  without  ever  having  been  married, 
the  share  or  shares,  as  well  original  as  accruing,  under  this  pro- 
vision of  such  daughter  shall  accrue  to  and  be  held  In  trust  in 
equal  shares  for  the  other  or  others  of  the  said  six  surviving 
children  of  ihe  Appointors  who  attain  the  age  of  twenty-one  years, 
or  l)eing  female  marry  under  that  age,  and  shall  be  living  at 
the  death  of  the  survivor  of  the  Appointors  (not  being  a  daughter 
or  daughters  the  trusts  of  whose  share  have  failed  or  determined), 
And  for  all  or  any  of  the  issue  (if  any)  then  living  of  any  of  the 
said  six  children  dying  in  the  lifetime  of  the  Appointors  or  of 
the  survivor  of  them  who  attain  the  age  of  twenty-one  years  or 
being  female  marry  under  that  age,  such  issue  to  take  through 
all  degrees,  according  to  their  stocks,  in  equal  shares  the  share  or 
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shares  which  his  or  her  parent  would  have  taken  if  living  at  the 
death  of  the  survivor  of  the  Appointors  and  having  then  attained 
a  vested  interest,  and  so  that  no  issue  shall  take  whose  parent  is 
living  at  the  death  of  the  survivor  of  the  Appointors  and  so 
capable  of  taking. 

3.  Provided  also,  that  the  income  of  any  share  or  sluires  of   Application 
a  daughter  which  may  be  liable  to  be  divested  under  the  fore-  daugiltTrV 
going  provision  shall  after  such  daughter  attains  full  age  be  paid   fj^^^*;*^'^^*^ 
to  her  during  her  life.] 

2.  [4]  Provided  always  (d),  that  the  Appointors  during  their  Power  of 
joint  lives,  or  the  survivor  of  them  during  his  or  her  life,  may  from  ^^^'^^"^  ion((j- 
time  to  time  by  any  deed  or  deeds  revoke  or  vary  either  wholly 
or  partially  the  appointments  hereby  made  [except  that  if  the  said 
intended  marriage  between   the  said  N.  B.   and  X.  Y.  shall  be 
solemnised  within  six  calendar  months  from  the  date  hereof,  this 

power  of  revocation  shall  not  apply  to  the  original share  of 

the  said  N.  B.  hereunder]. 

In  witness,  &c. 

The  Schedule  above  referred  to. 

Particulars  of  investments  now  subject  to  the  trusts  of  the 
Principal  Indenture. 

('■)  A  power  of  revocation  ^^houkl  be  reserved  in  this  case,  because  a  cbikl  Reason  for 

of  age  at  the  date  of  the  aj^pointment  might  die  without  having  been  married,  po^^-eVof 

or  miglit  die  leaving  issue,  to  whom  the  appointment  should  be  made  direct  revocation, 
to  avoid  doiible  duties. 

('/)  A  power  of  revocation  and  new  appointment  maj-  be  reserved,  though  An  appoint- 

the  instrument  creating  the  original  power  does  not  expressly  authorise  such  "gvocabk? 

a  reservation  :  Adams  v.  ^l.,  2  Cowp.  651 ;  and  where  the  original  power  is  to  though  the 

two  persons  and  the  survivor,  a  joint  appointment  maybe  made  reserving  }'°fer  ^  °^'' "° 

a  power  of  revocation  and  new  appointment  to  the  survivor  :  IJruileneU  v.  revocation. 
J'^hres  (ISOI),  1  East,  442  ;  Be  Ilardimj,  1894,  3  Ch.  315  ;  03  L.  J.  Ch.  725  ; 
Init  not  to  one  of  them  during  their  joint  lives:  Burnahi/  v.  BaiUie  (1889), 
42  Ch.  D.  282  ;  58  L.  J.  Ch.  842  ;  see  also  Farwell,  2nd  ed.,  269—275. 
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No.  II. 

APPOINTMENT  hj  a  Father  f^' Investments  to  a  Son  and 
Surrender  of  the  Father's  Life  Interest,  lohcre 
Duties  arc  to  he  paid  out  of  the  Unappointed  Invest- 
ments ((')• 

Parties.  THIS  INDENTURE,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.  (hereinafter  called  the  Appomtor),  of  the  1st  part, 
E.  B.,  of,  &c.  («  son  of  the  Appoinior),  of  the  2nd  part,  and 
G.  H,,  of,  &c.,  and  J.  K,,  of,  &c.  (hereinafter  called  the  Trustees), 
of  the  3rd  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.,  and 
made,  &c.  (Ilccite  Settlement  as  in  last  Precedent,  defining  the 
"Trust  Fund''): 

And  whereas  the  said  C.  B.   (u-ife)  died  on  the day  of 

without  ever  having  exercised  the  joint  power  of  appoint- 
ment conferred  on  her  and  the  Appointor  by  the  Principal 
Indenture : 

And   whereas   there   was   issue   of   the   said  marriage   

children  and  no  more  of  whom  the  said  E.  B.,  who  was  born  on 
the day  of ,  is  one  : 

[And  whereas  the  Appointor  was  born  on  the  day  of 

(/)]: 

And  whereas  the  Trust  Fund  is  now  represented  by  the 
investments  mentioned  in  the  Schedule  hereto  now  standing  in 
the  joint  names  of  the  Trustees,  who  are  the  present  trustees  of 
the  Principal  Indenture : 

(e)  If  the  whole  of  the  funds  were  appointed  the  trustees  could  not  safely 
transfer  them  to  the  son  at  once,  because  if  the  father  died  within  three  years 
estate  duty  w<ndd  become  payable:  Fin.  Act,  1900,  s.  11  ;  Fin.  (1909-10) 
Act,  1910,  s.  ,j9.  In  any  Qase  succession  duty  will  be  payable,  and  can  be 
commuted  and  paid  in  advance  under  the  S.  D.  Act,  1853,  s.  40.  If  the 
duties  are  to  be  paid  out  of  the  appointed  fund,  see  next  Precedent.  Except 
as  to  estates  of  £1,000  or  vinder  within  Fin.  Act,  1894,  s.  16  (3),  the  payment 
of  estate  duty  no  longer  clears  the  iiroperty  from  siiccession  duty  :  Fin. 
(1909-10)  Act,  1910,  s.  58  (2),  unless  within  the  provisions  at  the  end  of 
that  siib-section. 
Stamp.  (./)  ^or  the  stamp  on  the  surrender,  see  Fin.  (1909-10)  Act,  1910,  ss.  73, 

74.  The  latter  section  applies  unless  the  surrender  is  made  in  consideration 
of  the  son's  marriage.  This  involves  a  valuation  of  the  life  interest,  and  in 
this  case  the  date  of  birth  of  the  surrenderor  should  be  recited. 


Recital  of 
Settlement. 


Recital  of 
wife's  death. 


That  E.  B.  is 
one  of  the 
children  of 
marriage. 


Particulars  of 
Trust  Fund. 


Duties  on 
appointment 
and  surrender 
of  life  interest. 
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And  wheeeas  the  Appointor  is  desirous  of  making  such 
appointment  and  surrender  in  favour  of  the  said  E.  B.  as  are 
hereinafter  contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  For  effectuating  the  aforesaid  desire  and  in  exercise  of  the  Appointment 
power  for  this  purpose  conferred  on  him  hy  the  Principal  Inden-  ^/^  fi^g^parr*^ 
ture  and  of  all  other  powers,  the  Appointor  hereby  irrevocably  of  schedule 

'-  .,.,-,  PI        "'^®  '^^o'"  costs 

Appoints  that  the  investments  mentioned  ni  the  first  part  of  the  and  death 
Schedule  hereto  shall  be  forthwith  transferred  by  the  trustees 
for  the  time  being  of  the  Principal  Indenture  to  the  said  E.  B., 
absolutely  free  from  the  costs  of  and  incidental  to  these  presents 
and  the  transfers  required  for  giving  effect  to  the  same  and  from 
all  duties  which  may  on  the  death  of  the  Appointor  or  otherwise 
become  payable  in  respect  of  the  premises  hereby  appointed,  and 
so  that  all  such  costs  (except  so  far  as  discharged  by  the 
Appointor)  and  duties  and  the  costs  of  raising  the  same  shall  be 
paid  or  commuted  out  of  the  investments  mentioned  in  the 
second  part  of  the  Schedule  hereto  or  other  the  investments  for 
the  time  being  representing  the  same,  or  out  of  such  of  them  (of 
sufficient  value)  as  the  Appointor  shall  from  time  to  time  direct, 
in  exoneration  of  the  premises  hereby  appointed, 

2.  For  further  effectuating  the  said  desire  the  Appointor,  As  surrender  of 
Settlor,  hereby  assigns  and  surrenders  unto  the  Trustees 

All  that  the  life  interest  of  the  Appointor  in  the  investments 
mentioned  in  the  first  part  of  the  Schedule  hereto,  To  the  intent 
that  such  life  interest  shall  forthwith  merge  in  the  reversionary 
interest  in  the  same  investments  hereinbefore  appointed  to  the 
said  E.  B.  and  be  held  In  trust  for  him  absolutely  (f/). 

In  witness,  &c. 

The  Schedule  above  referred  to. 

Particulars  of  investments  subject  to  the  trusts  of  the  Principal 
Indenture. 

First  Part. 

Particulars  of  the  investments  hereby  appointed. 

Si'coiid  Part. 
Particulars  of  the  remaining  investments  charged  with    the 
payment  of  costs  and  duties. 

Cv)  This  clause  follows  A.-G.  v.  Bierh,  1S99,  A.  C.  o-'J ;  OS  L.  J.  Q.  B.  130. 
The  merger  of  the  lii'e  interest  discharges  the  appointed  fund  from  estate 


life  interest  so 
as  to  merge. 
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Appointment 
of  immediate 
sum  to  son. 


Surrender  of 
life  interest. 


Direction  to 
Trustees  as  to 
payment  of 
estate  and 
succession 


duty. 


Income  of 
retained 
investments 
to  go  to 
appointee. 


No.  III. 

APPOINTMENT  hj  a  Father  of  a  fixed  Sum  to  a  Son 
and  Surrender  of  the  Father's  Life  Interest,  tchcre 
Duties  arc  to  he  paid  out  of  the  Appointed  Money  (//). 

{Parties  and  recitals  as  in  last  Precedent.) 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  For  effectuating  the  aforesaid  desire  and  in  exercise  of  the 
l^ower  for  this  purpose  conferred  on  him  by  the  Principal  Inden- 
ture and  of  all  other  powers,  the  Appointor  hereby  irrevocably 

Appoints  that  the  sum  of  £ shall  forthwith  be  raised  and 

paid  out  of  the  investments  mentioned  in  the  Schedule  hereto,  or 
any  of  them,  and  shall  (subject  to  the  payment  of  the  costs  of 
raising  the  same  and  of  all  duties  payable  in  respect  thereof) 
beheld  In  trust  for  the  said  E.  B.  absolutely. 

2.  {As  in  last  Precedent,  sai/inf/  "  sum  of  money  '^  for  "invest- 
ments" and  "  subject  to  the  payments  aforesaid  "  before  the  words 
"  In  trust.") 

3.  (1)  The  Appointor  and  the  said  E.  B.  hereby  direct  the 
Trustees  (which  expression  hereinafter  includes  the  trustees  or 
trustee  for  the  time  being  of  the  Principal  Indenture)  to  forth- 
with commute  the  succession  duty  (if  any)  payable  in  respect 
of  the  sum  hereinbefore  appointed,  and  to  set  apart  and 
retain  unconverted  until  the  expiration  of  three  years  from 
the  date  hereof,  or  until  the  death  of  the  Appointor  (which 
first  happens),  so  much  of  the  sum  hereinbefore  appointed 
(taking  the  investments  set  apart  at  the  mesne  market  price  at 
the  date  hereof)  as  may  in  the  opinion  of  the  Trustees  be 
required,  if  the  Appointor  shall  die  before  the  expiration  of  three 
years  from  the  date  hereof,  for  discharging  or  commuting  the 
estate  and  any  other  duty,  and  the  costs  of  raising  the  same,  which 
will  then  become  payable  or  be  capable  of  being  discharged  or 
commuted  in  respect  of  the  sum  hereinbefore  appointed : 

(2)  The  income  of  the  investments  hereinbefore  directed  to  be 
set  apart  and  retained  shall,  until  the  investments  are  applied  for 

duty  if  the  appointor  sui'vives  for  three  years  after  the  appointment.  The 
succe.'^sion  duty  can  be  coininuted  at  once. 

(h)  Sec  notes  to  last  Precedent,  which  deals  with  the  case  where  the  duties 
are  to  be  paid  out  (jf  the  unappointed  fund. 
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the  purposes  aforesaid,  be  paid  to  the  said  E.  B.  or  the  persons 
deriving  title  under  him. 

(3)  Subject  to  the  payments  aforesaid,  the  investments  herein-  Surplus  of 
before  directed  to  be  set  apart  and  retained  and  any  money  in  investmeuts 
the  hands  of  the  Trustees  representing  any  part  of   the  sum  appoh°te°e.*^ 
hereinbefore  appointed  shall,  after  the  expiration  of  the  afore- 
said periods  (which  first  elapses),  be  held  In  trust  for  the  said 
E.  B.  absolutely. 

In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  investments  subject  to  the  trusts  of  the  Princii^al 
Indenture. 

No.  IIIa. 

MEMORANDUM    to   he    icrittcn    at   the  foot   of  the    above 
Appointment. 

MEMORANDUM.      On    the  day  of  the  Trustees  of  Sale  of  invest- 

the  Principal  Indenture  raised  the  sum   of  £, by  the  sale  menuo'^'^^ 

of {name  the  investments)  comprised  in  the  above  schedule,  pTOc°eeds^and 

and  thereout  commuted  the  succession  duty  payable  in  respect  retention  of 

•J     -^     '^  J-  other  mvest- 

of  the  sum  appointed  by  the  above  Indenture  and  the  costs  of  nients  for 
such  sale  and  commutation,  and  paid  the  balance  of  that  sum  to  estate  duty, 
the  said  E.  B.  (as  he  hereby  acknowledges),  and  set  apart  and 

retained {name  the  investments),  also  comprised  in  the  above 

schedule,  and  valued  at  the  date  of  the  above  Appointment  at 

Jl, (making,  with  the  said  sum  of  £ (tlie  gross  amount 

raj.s^O,  the  aggregate  sum  above  appointed),  for  the  purpose  of 
discharging  any  estate  or  other  duty  payable  in  respect  of  the 
sum  above  appointed  and  not  already  commuted. 

{Sig)ie(J)       E.  B.  {on  a  receipt  stamp). 

No.  IIIb. 

FURTHER  MEMORANDUM  to  he  written  at  foot  of  deed 
of  appointment  at  the  expiration  of  three  years. 

MEMORANDUM  that  on  the day  of ,  19—  (the  above-   Transfer 

named  A.  B.  being  still  living),   the  Trustees  of  the  Principal  set^part. 

Indenture  transferred  the {name  tlie  investment),  retained  by 

them  in  case  estate  duty  should  become  paj'able,  to  the  said 
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E.  B.,  as  he  hereby  acknowledges,  he  havmg  paid  the  costs  of 

such  transfer  (i). 

{Sifpjed)       E.  B.  (ou  a  receipt  stamp). 


Recitals. 


Release  of 
power. 


No.  IV. 

KELEASE  hij  a  Father  of  lih  Power  of  Appointment 
over  a  Trust  Fund  and  Surrender  of  Itix  Life  Interest 
so  as  to  become  Entitled  in  Possession  to  a  Moiety  of 
the  Capital  as  Administrator  of  a  Deceased  Child,  and 
so  as  to  vest  the  other  Moiety  in  Another  Child  {k). 
Variation  where  the  Eelease  only  Extends  to  the  Share 
of  the  Deceased  Child. 

TO  ALL  TO  WHOM  THESE  PEESENTS  SHALL  COME, 
A.  B.,  of,  &c.  {father  and  donee  of  jjoicer),  sends  greeting 
this day  of ,  19 — : 

Whereas  these  presents  are  supplemental,  &c.  (as  in  Prece- 
dent II.,  jJ.  452): 

And  whereas,  &c.  (Recite  death  (f  infe  without  havinfi  con- 
curred icith  A.  B.  in  exercising  2)ower — that  there  had  been  two 
children  who  attained  twenty-one,  viz.,  D.  B.  and  E.  B. — death 
of  E.  B.  intestate,  f/rant  of  Letters  cf  Administration  to  A.  B., 
and  jiCii'ticulars  of  Trust  Fund  by  reference  to  schedule  and  date 
of  birth  of  A.  B.): 

And  whereas  the  said  A.  B.  is  desirous  of  executing  such 
release  and  surrender  as  are  hereinafter  contained  : 

NOW  THESE  PEESENTS  WITNESS  as  follows:— 

1.  The  said  A.  B.  hereby  releases  the  Trust  Fund  and  all 
other  (if  any)  the  property  now  or  which  may  hereafter  become 
subject  to  the  trusts  of  the  Principal  Indenture  from  the  power 


Variation 
where  estate 
duty  becomes 
payable. 

Releases  of 
powers. 


(t)  If  the  appointor  dies  within  the  three  years,  then  on  his  death  the 
memorandum  should  be  varied  to  show  that  the  investment  has  been  sold, 
the  net  proceeds  api)lied  in  discharge  of  estate  duty,  and  the  balance  jiaid  to 
the  appointee. 

(/.')  S.  52  of  the  Conv.  Act,  1(S81,  enables  the  donee  of  a  power  to  release 
it.  This  release,  although  it  benefits  the  donee,  is  valid  :  lie  Raddiffe,  1892, 
1  C'h.  227  ;  Gl  L.  J.  Ch.  186;  Re  Somes,  1896,  1  Ch.  250;  65  L.  J.  Ch.  262  ; 
and  see  preliminary  note  to  this  Part.  Under  s.  52  a  married  woman, 
though  married  before  1883,  can  release  a  power  by  deed  unacknowledged  : 
y.V  r  7/ /.<.// o//,/'.s  Settlement,  1901,  2  Ch.  82  ;  70  L.  J.  Ch.  5;j:3. 


RELEASE    OF    POWER    OF   APPOINTMENT. 


457 


of  appointment  thereby  conferred  on  him  as  having  survived 
the  said  C.  B.,  his  wife,  as  hereinbefore  appearing,  To  the  intent 
that  the  said  power  may  be  absolutely  extinguished. 

2.  The    said  A.  B.,  As   Settlor,  hereby  surrenders  unto  the   Sm-renderof 
Trustees  (flic  preHcut  Tni.^tces  of  the  Scttloufiif) 

All  that  the  life  interest  of  the  said  A.  B.  in  the  Trust  Fund  and 
other  property  (if  any)  now  subject  to  the  trusts  of  the  Principal 
Indenture,  To  the  intent  that  the  same  may  be  merged  in  the 
capital  of  the  Trust  Fund  and  other  property,  and  that  the  Trustees 
shall  henceforth  stand  possessed  of  the  Trust  Fund  and  other 
property  aforesaid  In  trust  for  the  said  D.  B.  and  A.  B.  (As  the 
Personal  Representative  of  the  said  E.  B.,  deceased),  in  equal 
shares  (0- 

In  witness  whereof  the  said  A.  B.  has  hereunto  set  his  hand 
and  seal  the  day  and  year  first  above  written. 

The  Schedule  above  referred  to. 

Particulars  of  investments  now  subject  to  the  trusts  of  the 
Principal  Indenture. 


(/)  It  is  conceived,  that  the  stamp  would  be  lO.s.  and  wJ  calorem  diitj'  on 
one  moiety  only  of  property,  for  no  surrender  is  required  iii  regard  to  the 
moiety  taken  by  the  father  :  Fin.  (1909-10)  Act,  1910,  s.  74.  It  must  be 
seen  that  all  the  duties  payable  on  the  death  of  the  deceased  child  are  dis- 
charged as  regards  that  child's  moietj'.  It  is  conceived  that  the  Commissioners 
will,  if  desired,  commute  the  estate  duty  as  well  as  the  succession  duty  payable 
in  respect  of  the  surviving  child's  moiety.  If  the  estate  duty  is  not  com- 
muted the  trustees  must  retain  a  sufficient  part  of  this  moiety  to  answer  any 
estate  duty  which  would  become  payable  if  the  father  dies  within  three 
yeai's,  see  notes  to  Precedent  II.,  p.  452,  sup. 

If  the  release  of  the  power  is  to  extend  only  to  the  moiety  of  the  deceased 
child  and  the  father  intends  to  preserve  his  life  interest  in  the  other  moiety 
and  his  right  to  appoint  to  issue  of  his  surviving  child,  then  the  operative 
parts  will  be  as  follows  : — 

1.  The  said  A.  B.  hereby  releases  the  moiety  to  which  the  said 
E.  B.  would  in  default  of  appointment  have  been  entitled  in  the 
Trust  Fund  and  in  all  other  (if  any)  the  property  now  or  which 
may  hereafter  become  subject  to  the  trusts  of  the  Principal 
Indenture  from  the  power  of  appointment  thereby  reserved  to 
the  said  A.  B.  as  having  survived  his  wife  as  aforesaid.  To  the 
intent  that  the  said  moiety  may  become  absolutely  vested  in  the 
said  x\.  B.  (As  the  Personal  Representative  of  the  said  E.  B., 


stamps  E\nd 
death  duties. 


Variation 
where  release 
is  only  to 
extend  to  one 
moiety. 

Release  of 
power  of 
appointment 
in  regard  to 
one  moietj-. 
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Recite  Settle- 
ment. 


Death  of 
Settlor's  wife. 

That  there  are 
two  children. 


That  Settlor 
desires  to 
release  power 
of  revocation. 


Release  of 
power. 


No.  V. 

EELEASE    of  a    Power    of   Eevocation    contained    in    a 
Voluntary  Settlement  (m). 

TO  ALL  TO  WHOM   THESE    PRESENTS    SHALL   COME, 

A.    B.,   of,    &c.    {releasor),    sends    greeting    this day   of 

,  19 —    {Recite   Settlement  wherein/   inrcstments  were  settled 

-upon  trust  for  A.  B.  and  C.  B.,  his  irife,  successively  for  life,  and 
after  the  deatli  of  both  in  trust  for  their  issue,  d-c,  and  power 
for  A.  B.  to  revoke  the  trusts  in  respect  of  the  whole  or  part  of  the 
trust  fund)  : 

And  whereas  the  said  C.  B.  died  on  the day  of : 

And  whereas  there  have  been  two  children  of  the  said  A.  B. 
and  C.  B.  and  no  more  (namely),  D.  B.  and  E.  B.,  born  respec- 
tively on  the day  of and  the day  of : 

And  whereas  the  said  A.  B.  has  not  exercised  the  power  of 
revocation  reserved  to  him  by  the  recited  Settlem.ent,  and  he 
has  now  agreed  to  release  the  same  in  the  manner  hereinafter 
appearing  : 

NOW  THESE  PRESENTS  WITNESS  that  the  said  A.  B. 
hereby  releases  unto  the  said  D.  B.  and  E.  B.  and  the  Trustees, 
and  all  other  persons  interested  in  the  Trust  Funds  and  property 
now  or  hereafter  to  become  subject  to  the  trusts  of  the  recited 
Settlement,  the  power  of  revocation  thereby  reserved  to  the  said 
A.  B.,  To  the  intent  that  the  Trust  Fund  and  property  shall 
henceforth  be  held  Upon  the  trusts  declared  by  the  recited 
Settlement,  wholly  discharged  from  the  said  power  of  revocation. 
In  witness,  &c. 


Saving  of  life 
interest  and 
power  of 
appointment 
in  regard  to 
the  other 
moiety. 


deceased,  or  otherwise),  free  from  the  trusts  and  powers  of  the 
Principal  Indenture. 

2.  Nothing  herein  contained  shall  prejudice  or  affect  the  life 
interest  of  the  said  A.  B.  in  the  other  moiety  of  the  Trust  Fund 
and  premises,  nor  his  power  to  appoint  that  moiety  to  or  for  the 
benefit  of  the  said  D.  B.  or  any  issue  of  his  or  any  one  or  more 
of  them  exclusively  of  the  other  or  others. 

In  witness,  &c. 

[m)  See  note  to  last  Precedent.  Notice  of  this  release  should  be  given  to 
the  trustees  ot  the  settlement. 


REQUESTS    AND    NOTICES. 

No.  YI. 

REQUEST  hy  Trustees  to  a  Company  for  the  Payment 
of  Dividends  arising  from  a  Trust  Investment  to  a 
Bank  (??). 

Addresa  of  one  Trustee. 

Date. 

The  Company,  Limited. 

Sir, 
We  shall  he  ohliged  if  3^011  will,  until  further  order,  pay  all 

dividends  arising  in  respect  of  the  sum  of  £ Stock  of  the 

above  Company,  now  standing  in  our  joint  names,  to  the 

Bank  at . 

Yours  faithfully, 

(J'o  he  signed  hi/  all  tlie   Trustees.) 
The  Secretary, 

Company,  Limited. 


No.  YII. 

PvEQUEST  hy  Trustees  to  a  Bank  to  phice  Dividends  to 
the  credit  of  a  Beneficiary's  Account  (o). 

Address  of  one   Trustee. 
Date. 
Sir, 

We  have  given  instructions  for  the  payment  of  all  dividends 
arising  in  respect  of  the  investments  mentioned  in  the  Schedule 
hereto,  which  are  now  standing  in  our  joint  names,  to  your  Bank, 
and  shall  be  obliged  if  you  will,  until  further  order,  place  the 

{n)  Though  companies  will  register  stock,  &c.,  in  several  names,  they  will 
not  usually  recognise  trusts,  and  accordingly  will  not  pay  dividends  on 
investments  standing  in  the  names  of  trustees  to  a  beneficiary.  Hence  the 
practice  has  arisen  of  requesting  the  company  to  pay  dividends  to  the 
beneficiary's  bank,  followed  by  a  direction  to  the  bank  to  place  the  dividends 
to  the  account  of  the  beneficiary.  It  should  be  ascertained  whether  the 
particular  company  has  a  s})ecial  form  of  request. 

{<>)  See  note  to  last  Precedent. 
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same  as  received  to  the  credit  of  the  account  of  Mr.  {the 

hcneficiarij)  at  your  Bank. 

Yours  faithfully, 
{To  he  sifpicd  hi/  (ill  the  Trustees.) 
The  Manager, 

Bank. 

Schedule. 

No.  YIII. 

NOTICE  te)  Trustees  of  a  Settlement  of  an  AppointxMent  of 
Part  (f  the  Trust  Funds. 

To ,  the  Trustees  of  an  Indenture  dated,  &c.,  and  made,  &c., 

and  to  all  others  whom  it  may  concern. 

We,  a.  B.,  of,  &c.,  and  C.  B.,  his  wife,  HEREBY  GIYE  YOU 
NOTICE,  that  by  a  Deed  dated,  &c.,  we  have,  subject  to  our 

respective  life  interests,  appointed  a share  in  the  \_HiishancVs'\ 

[IFi/c's]  Trust  rund[s]  settled  by  the  above-mentioned  Settle- 
ment to  our  daughter  in  contemplal^ion  of  her  marriage 

with .    [The  appointment  will  be  void  if  the  marriage  is  not 

solemnised  within  six  calendar  months.] 

As  w^iTNESS  our  hands  this  — — ■  day  of ,  19 — . 

No.  IX. 

NOTICE  hy  the  Trustees  of  a  Sub-settlement  to  the 
Trustees  of  a  Principal  Settlement  ef  tlw  Assignment 
ef  a  Share  (jO- 

To ,  the  Trustees  for  the  time  being  of  a  Settlement  (herein- 
after called  the  Settlement  of  18—)  dated  the day  of 

,  18 — ,  and  made  between,  cl'C,  and  to  all  others  whom 

it  may  concern. 

We  HEREBY  GIVE  YOU  NOTICE   that  by  an  Indenture  of 
Settlement  (hereinafter   called    the    Settlement  of  19 — )   dated 

the day  of  ,  19 — ,  and  made  between  A.  B.  of  the  1st 

part,  C.  I),  of  the  2nd  part,  and  E.  F.  and  G.  H.  (hereinafter 
called  the  Trustees)  of  the  Brd  part  (being  a  Settlement  made 

( p)  It  is  usual  to  ask  for  an  acknowledgment  of  the  receipt  of  the  notice 
as  evidence  that  it  was  dvily  given. 
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in  consideration  of  the  marriage  of  the  said  A.  B.  and  C.  D. 
solemnised  on  the day  of ,  19 — ), 

All  the  shares  or  interests  to  which  the  said  A.  B.  was  then 
or  might  at  any  time  thereafter  become  entitled  in  any  of  the 
property  subject  to  the  trusts  of  the  Settlement  of  18 —  have 
been  assigned  by  the  said  A.  B.  to  the  Trustees,  to  be  held  Upon 
the  trusts  of  the  Settlement  of  19 — . 

Dated  this day  of ,  19 — . 

(Signatures  oj  the  Tniatees  of  tJw  Suh-settlciuoit.) 


No.  X. 

DIPiECTION  hi/  Husband  and  Wife  irliosc  consent  is  made 
requisite  to  anji  change  o/'Investment  to  Sell  Investments 
a)id  to  Invest  tlte  Proceeds  on  Mortgage  o/La'sd  or  in 
the  Purchase  of  some  other  Investment. 

To  L.  M.  and  N.  0.  {Trustees  of  Settlement). 

We,  a.  B.,  of,  kc,  and  C.  B.,  his  wife,  hereby  request  that  under  Direction  to 

,1  SL         L^   •  n  ^  1  Til  Trustees  to 

the  power  tor  this  purpose  conierred  on  you  by  an  Indenture  sell  out  stock 
dated  the  day  of  (being   the    Settlement   made   on  ''""^  ""■*^"'' 

-J  \  o  money  on 

our  marriage),  you  will  [sell  the  investments  mentioned  in  the  mortgage 

T  •  1      •  ""^  other 

Schedule  hereto   standmg  in  your  names   and   invest  the   net  investments. 
proceeds]  forthwith,  by  the  sale  of  a  sufficient  part  of  the  sum  of 
£1,000  Consolidated  .:£2  15s.  per  Cent.  Stock,  now  standing  in 
your  names  as  trustees  of  the  said  Indenture,  raise  the  net  sum  of 

£ sterling,  and  invest  the  same  on  mortgage  of  the  farm  and 

lands  called  the Farm,  situated  in  the  Parish  of ,  in  the 

County  of  ,  belonging  to  E.  F.,  of,  kc,  at  interest  at  the 

rate  of  .£1  per  cent,  per  annum  \_or  in  the  purchase  of 

stock] . 

As  witness  our  hands  this day  of . 

A.  B.  and  C.  B.  (Intshand  and  n-ife) 

Schedule. 
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No.  XI. 

DIRECTION  hij  Husband  and  Wife  to  Trustees  to  make 
innnciUatc  paiiment  ^)/'Part  o/" a  Child's  e.vjicctioit  Share 
2)iirsua)it  to  a  Power  o/"  Advancement. 

To  E.  F.  and  G.  H.  (Trustees  of  Settlement). 

We,  a.  B,,  of,  Sec,  and  C.  B.,  his  wife,  hereby  request  that, 
under  the  power  for  this  purpose  contained  in  an  Indenture 
dated,  &c.,  and  made,  &c.  (being  the  Settlement  made  on  our 

marriage),  you  will  forthwith  raise  the  sum  of  i' out  of  the 

[Husband's  or  Wife's]  Trust  Fund  settled  by  the  said  Settlement, 

and  pay  the  same  to  our  daughter ,  as  an  advancement  for 

her  benefit  in  view  of  the  marriage  now  intended  to  be  shortly 

solemnised  between  her  and \_or  will  forthwith  raise  the 

sum  of   i' out  of  the   [Husband's  or  Wife's]   Trust  Fund 

settled   by  the  said    Settlement  and   apply   that   sum  for  the 

advancement  and  benefit  of  our  son ,  in  manner  following 

(that  is  to  say) ] . 

As  witness  our  hands  this day  of . 

A.  B.  and  C.  B.  {Itushand  and  icife). 


No.  XII. 

DEED  POLL  by  a  Trustee  cliargiiuj  an  Amount  j^aid  in 
respect  0/ Increment  Value  Dutyo;-  Reversion  Duty  on 
land  held  Upon  Trust /or  Sale  {q). 

TO  ALL  TO  WHOM  THESE  PRESENTS    SHALL  COME, 
A.  B.  of,  &c.,  SENDS  greeting  this day  of ,  19^. 

Recital  of  Whereas  by  ail  Indenture  of   Conveyance  dated,    kc,   and 

on  tSfoT      made  between  H.  of  the  1st  part,  W.  of  the  2nd  part,  and  C.  D. 

sale. 

{q)  See  Fin.  (1909-10)  Act,  1910,  s.  39,  and  Preliminary  Note  to  Vol.  I. 
This  Precedent  should  only  be  nsed  where  the  duties  cannot  be  paid  out  of 
proceeds  of  sale.  Though  s.  39  apparently  authorises  a  trustee  to  execute  a 
charge  in  respect  of  any  amounts  he  may  be  called  upon  to  pay  in  the  f  utiu'e 
for  increment  value  or  reversion  duty  (see  supplement  to  Key  and  Elphin- 
stone,  9th  ed.,  28),  it  is  conceived  that  trustees  should  only  execute  a  charge 
where  they  pay  duties.     A  charge  in  respect  of  future  duties  must  unneces- 
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(since  deceased)  and  the  said  A.  B.  of  the  3rd  part,  the  heredita- 
ments mentioned  in  the  Schedule  hereto  were  (with  other  heredita- 
ments) conveyed  unto  the  said  C.  D.  and  A.  B.  in  fee  simple 

[subject  to  and  with  the  benefit  of  a  Lease  dated  the day  of 

,  which  expired  on  the day  of ] ,  Upon  trust  for  sale 

as  therein  mentioned : 

And  whereas  the  said  C.  D.  died  on  the day  of (/•) :    Death  of  a 

And  whereas  the  said  A.  B.  paid  on  the day  of the     ^"^'^^'^• 

•^  Paymeut  of 

sum  of  £ in  respect  of  nicrement  value  duty  [reversion  duty  duty. 

payable  upon  the  expiration  of  the  said  Lease]  and  in  respect  of 
expenditure  reasonably  incurred  in  connexion  with  valuations  : 

NOW  THESE  PEESENTS  WITNESS  that  in  exercise  of  the  charge. 
power  for  this  purpose  conferred  on  him  by  section  thirty-nine 
of  the  Finance  (1909-10)  Act,  1910,  and  of  all  other  powers  (if 
any),  the  said  A.  B.  hereby  charges  the  hereditaments  mentioned 
in  the  Schedule  hereto  (s)  with  the  payment  to  the  said  A.  B.  of 

the  said  sum  of  £ ,  with  interest  thereon  at  the  rate  of  Mi 

per  cent,  per  annum  from  the day  of ,  19 — (t). 

In  witness,  &c. 

The  Schedule  above  refeered  to. 

sarily  burden  the  land,  as  it  creates  an  indefinite  contingent  incumbrance, 
and  does  not  place  trustees  in  any  better  position,  as  they  can  execute  a 
charge  concurrently  with  the  payment  of  duties. 

(r)  It  should  be  shown  in  the  instrument  who  are  the  present  trustees  and 
as  such  entitled  to  execute  the  charge. 

(s)  Though  it  would  seem  that  all  the  settled  property  may  be  charged, 
the  charge  should  generally  be  limited  to  the  actual  property  attracting  the 
duties.  The  property  should  not  be  incumbei'ed  unnecessarily,  but  if  land 
has  been  sold  the  charge  must  be  imposed  on  other  property  unless  it  is  paid 
out  of  the  proceeds  of  sale,  which  would  be  the  usual  and  proper  coui'se. 

{t)  It  is  conceived  that  the  land  may  be  charged  with  interest  on  the 
amounts  paid,  for  if  this  cannot  be  done  the  jn-ovision  in  s.  39  (1)  that  the 
charge  may  be  transferred  as  a  mortgage  seems  of  little  use.  No  mortgagee 
would  take  a  transfer  of  a  security  for  a  given  amount  which  did  not  carry 
interest.  It  is  also  conceived  that  interest  paid  to  the  Commissioners  cannot 
be  added  to  the  charge,  see  Ee  Howe,  1903,  2  Ch.  69;  72  L.  J.  Ch.  461,  a 
case  on  estate  duty. 
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Section  I. 
RECITALS. 

Whereas  a  marriage  has  been  agreed  upon  and  is  intended  to       Xo.  1. 
be  solemnised  between  the  Husband  and  Wife.  ■ 

of\ ^  Agi-eement  for 
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No.  2.  And  whereas  upon  the  treaty  for  the  said  intended  marriage 

it  was  agreed  that  such  Settlement  should   be  executed  as  is 


And  whereas   the   said 


Agreement  for 

Settlement  on    hereinafter  contained 

marriage. 

No.  3. 

Agreement  for 
Settlement 
(not  on 
marriage). 


{father)  and 


{aon)    have 


agreed  to  execute  such  Settlement  as  is  hereinafter  contained  (/>). 


Section  II. 


No.  4. 

Commence- 
ment of 
operative  part. 

No.  5. 

Conveyance  of 
freeholds  on 
marriage. 


No.  6. 


Appointment 
of  freeholds  in 
a  resettle- 
ment. 


Variation 
where  on 
marriage. 


Stamp  on 
resettlements. 


Essential 
Forms  in  a 
realty  settle- 
ment. 


Forms  of 
parcels. 


OPEKATIVE  PAETS. 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  (c) : — 

In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  said  intended  marriage,  the  Husband  {or  other  settlor),  As 
Settlor,  hereby  conveys  unto  the  Trustees 

All,  &c.  {referrin;/  {leueraUfi  to  a  schedule  {<!)), 

To  HOLD  unto  the  Trustees  in  fee  simple  [subject  as  to  such 
of  the  premises  as  are  respectively  affected  thereby,  to  the  family 

charges  and   incumbrances   mentioned   in   the    Schedule 

hereto].  To  the  use  of  the  Husband  {or  other  Settlor)  in  fee 
simple  until  the  said  intended  marriage  shall  be  solemnised,  And 
after  the  solemnisation  thereof  {take  Form  No.  7). 

In  exercise  of  the  power  for  this  purpose  conferred  by  the 
recited  Disentailing  Assurance  and  of  all  other  powers,  the  said 
{fatlier)  and {so)i),  As  Settlors,  hereby  appoint  that 

All,  &c.,  and  all  other  the  freehold  and  customary  freehold 
hereditaments  whatsoever  which  may  be  subject  to  the  joint 
power  of  appointment  conferred  by  the  recited  Disentailing 
Assurance,  shall  henceforth  remain  and  be  [until  the  said 
intended  marriage  shall  be  solemnised,  To  the  uses,  Upon  the 

{}>)  In  view  of  the  stamp  imposed  by  the  Fin.  (1909-10)  Act,  1910,  s.  74, 
and  the  consequential  costs  of  valuing  the  land,  a  resettlement  between 
father  and  son  will  now  be  generally  postponed  till  the  marriage  of  the  son. 

{(■)  The  essential  Forms  in  realty  settlements  (apart  from  the  limitations 
creating  the  particular  estates  and  remainders)  are  :  first,  the  appointment 
of  trustees  for  the  purposes  of  the  S.  L.  Acts  and  of  s.  42  of  the  Conv.  Act, 
1881  (see  Form  No.  83);  and,  secondly,  the  provision  as  to  accumulaticms 
made  during  a  minority  (Form  No.  7-5) ;  the  tbaftsman  will  use  the  other 
Forms  according  to  circumstances. 

(d)  For  Forms  of  parcels,  see  Forms  Sect.  II.  in  Purchase  Deeds,  Vol.  I. 
For  Forms  of  schedules,  see  Form  No.  86,  inf. 
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trusts  and  subject  to  the  powers  and  provisions  which  immedi- 
ately before  the  execution  of  these  presents  were  subsisting  or 
capable  of  taking  effect  with  respect  to  the  premises,  But  after  the 
solemnisation  of  the  said  intended  marriage]  {fake  next  Form). 

Section  III. 
LIMITATIONS  OF  FREEHOLDS. 


To  the  uses,  Upon  the  trusts  and  subject  to  the  powers  and 
provisions  hereinafter  declared  concerning  the  same,  and  so  that 
all  estates  for  life  shall  be  without  impeachment  for  waste  [and 
that  where  limited  to  a  female  shall  be  without  power  of  anti- 
cipation during  any  coverture  (*')]  [provided  that  each  tenant 
for  life  shall  be  liable  to  insure  all  buildings  and  mining  plant  to 
an  amount  equal  to  at  least  three-fourths  of  the  amount  required 
to  rebuild  or  replace  the  same  in  case  of  total  destruction  and 
either  to  apply  the  insurance  money  in  reinstating  the  buildings 
and  premises  or  as  capital  money  arising  from  the  freehold  lands 
hereby  settled]    [and  To  the  intent  that  all  powers  of  charging 

given  to  the  said {tenant  for  life)  by  the  Settlement  of  18 — 

shall  be  hereby  discharged  (/')]  (that  is  to  sa}') : — 


No.  7. 

Preliminary 
declaration  of 
uses ;  life 
estates  to  be 
sans  waste, 
&c.  ;  release 
of  powers  of 
charging. 


No.  8. 


To  the  use  that  the  Wife  may  during  the  joint  lives  of  herself 
and  the  Husband  receive  out  of  the  premises  by  way  of  pin-  Ee„t  charo-e(  ) 
money,  without  power  of  anticipation  during  an}'  coverture,  the  for  pin-money. 

yearly  rent-charge  of  i' ,  to  commence  from  the  solemnisation 

of  the  said  intended  marriage  and  to  accrue  from  day  to  day,  but 

(f )  The  words  in  square  brackets  avoid  repetition  where  several  life  estates 
are  limited. 

(,/')  On  a  resettlement  the  powers  of  charging  given  by  the  previous 
settlement  should  he  discharged  and  new  powers  given  in  their  place  ;  any 
charge  created  iincler  the  new  powers  can,  until  money  is  actually  raised, 
be  overreached  under  the  S.  L.  Act  powers  by  any  tenant  for  life  under  the 
resettlement.  If  the  powers  to  charge  portions  in  favour  of  the  younger 
children  of  the  tenant  for  life  are  to  be  increased,  it  is  better  to  give  him  a 
general  power  to  raise  the  additional  money  to  avoid  the  extra  succession 
duty  which  would  ])e  payable  if  a  term  were  limited  for  their  lienefit  by 
their  brotlier,  the  tenant  in  tail. 

(//)  The  remedies  for  the  recovery  of  rent-charges  are  given  by  Conv.  Act, 
1881,  s.  44.  Under  the  M.  W.  P.  Act,  1882,  s.  12,  the  wife  has  the  same 
remedies  as  if  she  were  a  feme  sole,  and  it  is  unnecessary  to  limit  the  rent- 
charge  to  a  trustee  for  her  as  under  the  old  practice. 


Discharge  of 
powers  of 
charging 
having 
jiriority  to  a 
resettlement. 

Increase  of 
portions. 


Remedies  for 
recovery  of 
rent-charges. 
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to  be  paid  without  any  deduction  (//)  by  equal  quarterly  pay- 
ments, the  first  thereof  to  be  made  at  the  end  of  three  calendar 
months  from  ihe  solemnisation  of  the  marriage  if  the  AYife  and 
Husband  be  both  then  living,  And  subject  to  the  said  rent-charge, 
(Fonii  No.dl,  ('iiaJfUiifi  tJtc  Wife  to  release  tlie  re)it-e]iar<ie,  .s]i<rul(l 
he  added  later  in  co)i)iexi<)n  iritli  tills  Foi-iii). 


No.  9. 

Eent-cliarge 
for  son  during 
the  lives  of 
himself  and 
his  father 
in  a  resettle- 
ment (j). 

"  Without' any 
deduction." 

Land  tax. 
Income  tax. 


Estate  and 
settlement 
estate  duty. 


Succession 
duty. 


To  THE  rsE  that  the  said (sou)  may  during  the  joint  lives 

of  himself  and  the  said (fatlier)  receive  out  of  the  premises 

the  yearly  rent-charge  of  £ ,  to  commence  from  the  date 

hereof  and  to  accrue  from  day  to  day,  but  to  be  paid  without  any 

{li)  Eent-charges,  although  no  rate  or  local  assessment  is  payable  in 
respect  of  them,  are  subject  to  deduction  on  account  of  land  tax  (38  Geo.  3, 
c.  5,  ss.  4,  5,  24),  unless  expressly  exempted  as  above,  see  note  to  Givi/iihc  v. 
Ileaton  (1778),  1  Bro.  C  (_'.  at  p.  4,  and  to  3  Dav.  Conv.,  3rd  ed.,  313. 

The  words  "without  any  deduction  "  are  not  sufficient  to  make  a  rent- 
charge  payable  under  a  deed  free  of  income  tax,  the  deed  being  a  contract : 
5  &  evict,  c.  35,  s.  103;  Floijer  v.  Banhes  (1863),  32  L.  J.  Ch.  610,  612; 
A.-G.  V.  Shield  (1858),  3  H.  &  N.  834;  28  L.  J.  Ex.  49;  nor  sufficient  to 
free  an  annual  sum  given  by  a  Will  from  income  tax  :  (fleadmu  v.  LeefJiam 
(1882),  22  Ch.  D.  269;  52  L.  J.  Ch.  102;  unless  there  is  express  mention  of 
"taxes":  Me  Ban  Herman's  Estate  (18S2),  21  Ch.  D.  105;  51  L.  J.  Ch. 
449;  Be  Buckle,  1894,  1  Ch.  286;  63  L.  J.  Ch.  330.  In  Wills  the  words 
"  clear  of  income  tax  "  should  be  used  if  that  is  the  intention. 

The  words  "without  any  deduction"  exempt  the  jointress  from  con- 
tributing to  estate  duty  :  Be  Parker-Jerris,  1898,  2  Ch.  643  ;  67  L.  J.  Ch. 
682;  or  settlement  estate  duty  (if  any  payable) :  Be  Mar ijov- Wilson,  1900, 
1  Ch.  565  ;  69  L.  J.  Ch.  310  ;  and  as  to  what  are  sufficient  words  of  exemji- 
tion,  see  also  Be  Lord  Fitzhardhuje  (1899),  80  L.  T.  376;  Be  Bayer,  1903, 
1  Ch.  685  ;  72  L.  J.  Ch.  230;  Re  Turnhidl,  1905,  1  Ch.  726  ;  74  L.  J.  Ch.438. 
But  if  the  estate  is  in  possession,  and  the  onlj'  life  interest  after  the  death 
of  the  husband  is  the  jointure  to  the  wife,  the  latter  duty  is  not  payable : 
Fin.  Act,  1894,  s.  5  (1). 

In  cases  where  succession  duty  is  payable,  it  has  been  held  that  the  words 
"  without  any  deduction  in  respect  of  any  tax  "  exempt  from  the  duty  :  Flayer 
V.  Bankes  (1863),  3  De  G.  J.  &  S.  306 ;  33  L.  J.  Ch.  1  ;  and  semhle  the  same 
result  would  now  be  arrived  at  without  any  reference  to  taxes  :  cf.  Be  Parker- 
Jtrris,  siqi.  ;  Be  Haini<lers,  189,S,  1  Ch.  17  ;   67  L.  J.  Ch.  55  ;  Be  Tnrnhun,sup. 

Where  a  jointure  is  limited  by  or  charged  under  a  power  in  the  Will  of  a 
person  who  died  on  or  after  the  1st  July,  1888,  succession  duty  is  now 
payable  under  the  Customs  and  Inland  Revenue  Act,  1888,  s.  21  (2), 

{i)  Sometimes  a  rent-charge  is  given  for  the  life  of  the  son,  but  it  is  con- 
ceived that  this  would  not  save  duty.  This  Form  is  for  use  in  a  resettlement 
where  the  son  is  to  bo  provided  for  during  the  joint  lives  of  his  father  and 
himself.     It  will  i)reccde  the  father's  life  estate.      The  words  at  the  end 
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deduction  (A),  except  in  respect  of  income  tax,  by  equal  quarterly 
payments,  the  first  thereof  to  be  made  at  the  end  of  three  calendar 

months  from  the  date  hereof,  if  the  said and (father 

and  son)   shall  be  both  then  living   [and  so  that  the  said 


{fafJwr)  ma}' by  deed,  revocable  or  irrevocable,  from  time  to  time 
appoint  that  the  said  yearly  rent-charge  so  payable  to  the  said 

(.son)  shall  during  the  residue  of  the  joint  lives  of  the  said 

and {father  and  son)ov  for  any  less  period  be  increased 

by  such  amounts  as  the  said (father)  shall  in  his  discretion 

appoint],  And  subject  to  the  yearly  rent-charge   [from  time  to 
time]  payable  to  the  said (soii). 


To  THE  USE  of  the  Trustees  for  the  term  of  ninety-nine  years      No.  10. 

from  the  date  hereof,  if  the  said (settlor)  shall  so  long  live,  Tenu  for 

without  impeachment  for  waste,    Upon   the  trusts  hereinafter  of'^-.o^cfef 
declared  concerning  the  same  (/). 


To  THE  USE  of  the  Husband  during  his  life  [without  impeach- 
ment for  waste  (;0],  With  remainder 

To  THE  USE  of  the  said (tenant  for  life  under  previous  settle- 
ment) daring  his  life,  and  by  way  of  restoration  (o)  only  of  the 
powers  conferred  by  the  Settled  Land  Acts,  1882  to  1890,  on  him 
as  tenant  for  life  in  possession  under  the  recited  Settlement,  [as 
extended  by  that  Settlement]  and  not  so  as  to  revive  any  power 
hereby  expressed   to   be   released   or  to   render   necessary   the 

enable  the  father  to  increase  the  rent-charge  on  the  son's  marriage  without 
demising  his  life  estate. 

(A')  See  notes  to  last  Form. 

(l)  For  trusts  of  the  term,  see  Form  No.  23.  If  used,  the  above  term 
should  precede  the  settlor's  life  estate. 

If  a  term  is  required  for  j^aying  off  iucumbrances  on  the  life  estate  (see 
Form  No.  24),  it  should  be  limited  for  400  or  500  years  certain  at  least. 

{m)  For  forms  creating  protected  life  interests  and  discretionary  trusts, 
see  Forms  in  Wills  (Real). 

((/)  A  tenant  for  life  is  not  liable  for  permissive  waste  :  Be  Cartwri(jht 
(1889),  41  Ch.  D.  532  ;  58  L.  J.  Ch.  590. 

(o)  To  avoid  the  necessity  of  applying  to  the  Coiu't  for  the  appointment  of 
trustees  of  the  compound  settlement,  the  statutory  powers,  and  not  the  life 
estate,  should  be  revived,  see  Re  CormvaUis-West  and  Munro,  1903,  2  Ch. 
150  ;  72  L.  J.  Ch.  499  ;  see  also  Wolst.  Conv.  Acts,  9th  ed.,  320.  This  Form 
assumes  that  all  powers  of  charging  given  to  the  tenant  for  life  by  the 
previous  settlement  will  be  released  and  new  powers  given  in  place  of  them. 


No.  11. 

Life  estate  (/«). 

No.  12. 

Relimitation 
of  a  life  estate 
in  a  resettle- 
ment, but  so 
as  to  avoid 
the  necessity 
of  appointing 
trustees  of 
a  compound 
settlement. 


Term  for 
discharging 
incumbi-ances 
on  life  estate. 

Protected  life 
interests  and 
discretionary- 
trusts. 
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appointment  during  his  lifetime  of  trustees  of  any  compound 
settlement  created  by  the  recited  Settlement,  the  recited  Disen- 
tailing Assurance  and  these  presents,  or  otherwise,  and  so  that  as 
regards  all  the  premises  hereby  settled  [or  agreed  so  to  be]  the 

said  ■ {i cnant  for  life  under  previcvs  settlement)  vaSiy  (subject 

as  hereinafter  mentioned)  exercise  the  said  statutory  powers 
as  extended  and  enlarged  by  these  presents  as  if  he  were  tenant 
for  life  of  a  settlement  created  only  by  these  presents,  but  so  that 

as  regards  the  hereditaments  mentioned  in  the part  of  the 

Schedule  hereto  {e.g.,  hereditaments  affected  by   unreleased 

portions)  the  said  {tenant for  life  under  previous  settlement) 

may  exercise  the  said  statutory  powers  (but  not  as  regards  only 
the  said  extended  or  enlarged  powers  until  either  trustees  of  the 
compound  settlement  are  appointed  by  the  Court  or  the  portions 

mentioned  in  the part  of  the Schedule  hereto  have  been 

released  or  discharged )  {]S)  as  if  he  were  a  person  having  the 
powers  of  a  tenant  for  life  under  the  recited  Settlement  so  as  to 
overreach  those  portions,  and  for  that  purpose  the  power  of  sale 
conferred  by  the  recited  Settlement  shall  remain  exercisable 
during  his  lifetime,  With  remainder 

To  THE  USE  that  the  Wife,  if  she  shall  survive  the  Husband, 
Jointure  rent-    shall  fin  Substitution  for  the  yearly  rent-charge  of  <£ limited 

charge.  Varia-  ,  -,         ,^  -      -,  /    x-i  •  o      i 

tion  where  the    to   her   by   the   recited {q)\  receive   out   of   the  premises 


No.  13. 


No.  13a. 

Provision 
requiring 
release  of  a 
rent-charge. 


"When  wife 
may  join  and 
release. 


{l')  The  enlarged  powers  (see  Sect.  VIII.  of  these  Forms)  cannot  be  exer- 
cised so  as  to  override  a  family  charge  created  under  a  prior  settlement  unless 
either  that  settlement  enlarged  the  statutory  jiowers  or  ti'ustees  are  appointed 
by  the  Court  of  the  compound  settlement  under  S.  L.  Act,  1882,  s.  38. 

[q)  If  a  new  rent-charge  is  given  it  can  be  overreached  by  any  tenant  for 
life  under  the  resettlement,  and  the  following  provision  should,  unless  the 
wife  joins  to  release  her  original  charge,  be  added  at  the  end  of  the  Form  : — 

Provided  always,  that  if  the  Wife  survives  the  Husband,  then 
the  Wife  shall,  within  such  time  after  the  death  of  the  Husband 
as  the  Trustees  may  permit,  execute  at  the  cost  of  the  trust 
premises  such  release  of  the  said  yearly  rent-charge  limited  to 

her  by  the  recited as  the  Trustees  may  reasonably  require, 

and  shall  accept  the  yearly  rent-charge  hereby  limited  to  her  in 
substitution  therefor,  And  subject  to  the  said  rent-charge 
hereby  limited  {go  to  next  limitation). 

If  the  wife  is  not  restrained  from  anticipation,  then  she  can  join  with  her 
husband  in  the  resettlement  and  (by  deed  acknowledged  if  the  rent-charge 
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durine:  the  residue  of  her  Hfe  (r)  the  yearly  rent-charf!;e  of  £ ,  J^'^t^fej^  in 

<=>  V   /  ^  J  D  '    substitution 

to  commence  from  his  death  and  to  be  considered  as  accruing  for  a  prior 
from  day  to  day,  but  to  be  paid  ^Yithout  any  deduction  [except 
in  respect  of  death  duties  (s)]  by  equal  half-yearly  payments,  the 
first  payment  thereof  to  be  made  at  the  end  of  six  calendar 
montbs  from  his  death  if  the  Wife  shall  then  be  living  {t),  And 
subject  to  the  said  rent-charge, 

(Form  No.  31,  enabling  the  Wife  to  release  the  rcnt-clianje,  sJioiild 
be  used  in  connexion  u'itli  this  Form  if  she  is  restrained  from 
anticipation). 

To  THE  USE  of  tlie  Trustees  [or  where  a  separate  set  of  Trustees      js^q.  14. 
are  to  take  the  term,  say : — To  the  use  of  the  Portion  Trustees]  (?f) 


Term  to  secure 

for  a  term  of  years  to  commence  from  the  death  of  the  portions. 

Husband  without  impeachment  for  waste  on  the  trusts  herein-  where  the  term 
after  declared  [and  so  that  the  term  hereby  limited  shall  be  in  s^ti"ution'for 

substitution  so  far  as  may  be  for  the  portions  term  of ■  years  another. 

limited  by  the  recited ]  [and  that  the  trustees  or  trustee   for 

the  time  being  of  that  term  shall  as  soon  as  such  trustees  or 
trustee  can  lawfully  do  so  at  the  cost  of  the  trust  premises 
execute  such  release  of  the  original  term  as  the  Trustees  may 

was  created  before  1883)  release  the  original  rent-charge ;  in  this  case  the 
above  proviso  will  not  be  required. 

(?•)  See  notes  to  Form  No.  8,  sup.     The  words  in  bar  of  dower,  &c.,  are    "  g.^^.  ^f 
omitted,  as  the  husband  can  always  bar  his  wife  of  dower  bj'  deed  or  Will,    dower." 
It  used  not  to  be  the  practice  to  limit  a  jointure  rent-charge  to  the  wife    Restraint  on 
without  power  of  anticipation,  though  it  was  alwaj's  capable  of  alienation  by   anticipation, 
her  by  deed  acknowledged  with  the  concurrence  of  the  husband.     Now 
inider  the  M.  W.  P.  Acts  it  becomes  her  separate  property,   and  can  be 
disposed  of  by  her  alone  ;  but  this  does  not  seem  to  be  a  sufficient  reason  for 
giving  the  rent-charge  without  power  of  anticipation  ;   but  where  that  is 
the  intention,  see  Fonn  No.  8. 

(*•)  The  words  in  brackets  should  be  used  when  the  rent-charge  is  not  to 
be  free  from  death  duties.  As  to  the  method  of  contributing  to  estate  duty 
and  settlement  estate  duty  (if  any),  see  Re  Parker -J  enis,  cited  in  note  to 
Form  No.  8,  where  the  effect  of  the  words  "  without  any  deduction  "  is 
discvTSsed. 

{t)  If  the  proviso  requiring  a  release  to  be  executed  is  used  it  will  come  in 
here. 

[ii)  Executors  and  administrators  are  not  mentioned  ;  they  take  the  term   Executors, &c. 
without    being    specially    named.      For    trusts    of    the   term,   see   Form   on^'tted. 
No.  22. 
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reasonably  require  and  accept  the  term  hereby  Hmited  in  substi- 
tution therefor  (,r)] ,  And  subject  thereto, 


No.  15. 

Limitations 
in  inarriiigc 
Settlement. 

Sons  in  tail 
male  and  in 
tail. 

Daughters 
tenants  in 
common  in 
tail. 


To  THE  USE  of  the  first  and  other  sons  of  the  said  intended 
marriage  successively  according  to  seniority  in  tail  male,  with 
remainder  To  the  use  of  the  same  sons  successively  according  to 
seniority  in  tail  general,  with  remainder  To  the  use  of  all  the 
daughters  of  the  said  intended  marriage  in  equal  shares  as 
tenants  in  common  in  tail  general,  with  cross  remainders 
between  them  as  to  accruing  as  well  as  original  shares  in  tail 
general,  and  if  there  shall  be  but  one  such  daughter,  then  as  to 
the  entirety  To  the  use  of  such  only  daughter  in  tail  general  (y), 
with  remainder  To  the  use,  &c. 


No.  16.  To   the   use   of   or   In  trust    for   all   or   such  one  or  more 

exclusively  of  the  others  or  other  of  (z)  the  sons  or  of  the  issue 


Release  of  a 
portions  term. 


As  to  limita- 
tions to 
devolve  with 
a  peerage,  or 
to  tenants  in 


No.  16a. 

Variation 
where  Hus- 
band and  Wife 
may  appoint  to 
issue  of  tlieir 
marriage. 


(.r)  If  the  younger  children  taking  under  the  original  term  are  not  all  sni 
jar  is,  and  the  trustees  of  that  term  have  not  been  given  a  power  to  release  it, 
the  release  maj^  have  to  be  postponed.  If  the  portions  are  slightly  increased 
and  the  security  is  sufficient,  the  trustees  can  safely  join  in  the  resettlement 
to  release  the  original  term  because  it  will  be  for  the  benefit  of  the  younger 
children  ;  a  triistee  mortgagee  can  always  release  his  security  and  accept 
another  on  the  ground  that  he  might  otherwise  be  paid  off.  If  the  portions 
are  to  be  largely  increased,  the  father  should  be  given  a  general  power  to 
raise  the  money  so  as  to  save  extra  succession  duty. 

{>/)  These  limitations  are  now  sufficient  to  create  estates  tail :  Conv.  Act, 
18S1,  ss.  51,  o7,  and  Form  No.  IV.  in  Fourth  Schedule  thereto. 

Where  the  land  is  to  devolve  with  a  title  all  the  limitations  should,  as  a 
rule,  be  in  tail  male.  Where  there  is  a  limitation  to  persons  as  tenants  in 
common  the  trustees  should  be  given  a  power  to  revoke  the  uses  and  effect  a 
partition,  see  Form  No.  79. 

(2)  Where  the  husband  and  wife  are  to  have  a  power  of  appointment 
among  the  issue  of  their  marriage  the  form  will  (unless  the  land  is  to  bo 
vested  in  trustees  on  trust  for  sale)  be  : — 

To  the  use  of  or  In  trust  for  all  or  such  one  or  more  exclu- 
sively of  the  others  or  other  of  the  children,  child  or  more  remote 
issue  of  the  now  intended  marriage  for  such  estates  and  interests 
and  charged  with  such  principal  or  annual  sum  or  sums 
(whether  secured  on  a  term  of  years  with  or  without  impeach- 
ment for  waste  or  otherwise)  in  favour  of  any  one  or  more  of 
such  children  or  other  issue,  and  subject  to  such  lawful  condi- 
tions, restrictions,  limitations  and  remainders  over  for  the  benefit 
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male  of  sons  of  the  Husband  for  an  estate  not  greater  than  an  Husband  as  he 
estate  in  tail  male  and  charged  with  such  jn-incipal  or  annual  *'^*  appom  . 
sum  or  sums  (whether  secured  on  a  term  of  years  with  or  with- 
out imi)eachment  for  waste  or  otherwise)  in  favour  of  any  one  or 
more  of  such  sons  or  issue  male  for  any  estate  not  greater  than 
as  aforesaid  and  subject  to  such  conditions,  restrictions,  limita- 
tions and  remainders  over  for  the  benefit  of  all  or  any  one  or 
more  of  such  sons  or  issue  male  for  any  estate  not  greater  than 
as  aforesaid  as  the  said  Husband  shall  from  time  to  time  or  at 
any  time  by  deed,  revocable  or  irrevocable,  or  by  Will  or  codicil 
appoint  ;  And  in  default  of  and  until  and  subject  to  any 
such  appointment,  To  the  use  of  the  first  and  other  sons  of  the  in  default,  to 

.,.,,,  .  .,  Ti  ••i-        use  of  sons  of 

said   nitended    marriage  successively    according  to  seniority  m  marriage  in 
tail  male,  with  remainder    To  the  use    of  the  Husband  in  fee  *'"^  "\'^'''' 

Remainder  to 
Simple.  Husband  in 

fee. 

To  THE  USE  of  the  said  A.  B.  for  his  life  (a),  with  remainder      ^q^  ly^ 
To  THE  USE  of  W.  B.  (the  eldest  son  of  the  said  A.  B.)  for  his 

^  Full  limita- 
tions  in  strict 

of  all  or  any  one  or  more  of  such  children  or  other  issue  for  such  ^not  on  mar- 
estates  and  interests  as  the  Husband  and  Wife  shall  from  time  ^IfSf)  or  in  a 

Will. 

to  time  by  any  deed,  revocable  or  irrevocable,  appoint,   And  in 
default  of  and  subject  to  any  such  appointment,  then  as  the  sur- 
vivor of  them  shall  in  like  manner  or  by  Will  or  codicil  appoint ; 
And  in  default  of  and  until  and  subject  to  any  such  appointment, 
To  THE  USE  of  all  the  children  of  the  said  intended  marriage  in  in  default  to 
equal  shares  as  tenants  in  common  in  tail  general,  with  cross  tan,  witiiTross 
remainders    between   them  as   to  accruing  as  well  as  original  remainders, 
shares  in  tail  general ;  And  if  there  shall  be  but  one  such  child, 
then,  as  to  the  entirety.  To  the  use  of  such  child  in  tail  general, 
with  remainder  To  the  use  of  the  Husband  {or  oilier  .settlor)  in 
fee  simple. 

Thi.s  Form  is  sometimes  used,  biit  is  not  recommended  ;  it  corresiionds    ,,  .,    -, 

'  '  '■  i'roper  metlioa 

with  the  usual  form  of  trusts  in  a  personalty  settlement.     Where  land  is  to   of  settling 

be  divided  between  the  children  it  is  better  to  convey  it  on  trust  for  sale  and   la-"" j^imong 

•'  111       children, 

settle  it  as  personal  estate.     If  Form  No.  Kja  is  used  the  trustees  should  be 

given  a  power  (Form  No.  79),  if  the  limitation  to  the  tenants  in  common  Pai-tition. 

takes  effect,  to  revoke  the  uses  and  effect  a  partition.     Care  must  be  taken  Perpetuities" 

when  an  appointment  is  made  not  to  infringe  the  rules  as  to  remoteness. 

{a)  For  this  limitation  of  a  life  estate  in  a   resettlement  substitute  Form  j^jfg  estate 

No.  12  where  there  are  any  family  charges  subsisting  under  the  previous  where  there 

-ttlement.  ^^ 


476  (forms)  settlements  (real). 

life,  with  remainder  To  the  use  of  the  first  and  other  sons  of  the 
said  W.  B.  successively  according  to  seniority  in  tail  male,  with 
remainder  To  the  use  of  J.  B.  (the  second  son  of  the  said  A.  B.) 
for  his  life,  with  remainder  To  the  use  of  the  first  and  other 
sons  of  the  said  J.  B.  successively  according  to  seniority  in  tail 
male,  with  remainder  To  the  use  of  the  third,  fourth  and  other 
younger  sons  of  the  said  A.  B.  (i.e.,  unborn  sons  {h})  successively 
according  to  seniority  in  tail  male,  with  remainder  To  the  use 
that  the  persons  to  whom  estates  in  tail  male  are  hereinbefore 
limited  may  successively  take  estates  in  tail  general  in  the  same 
order,  with  remainder  To  the  use  of  the  first  and  other  daughters 
of  the  said  W.  B.  successively  according  to  seniority  in  tail  male, 
with  remainder  To  the  use  of  the  first  and  other  daughters  of 
the  said  J.  B.  successively  according  to  seniority  in  tail  male, 
with  remainder  To  the  use  of  all  the  same  daughters  successively 
in  the  same  order  in  tail  general,  with  remainder  To  the  use  of 
C.  W.  (the  eldest  daughter  of  the  said  A.  B.  and  wife  of,  &c.) 
during  her  life,  with  remainder  To  the  use  of  the  first  and  other 
sons  of  the  said  C.  W.  successively  according  to  seniority  in  tail 
male,  with  remainder  To  the  use  of  K.  B.  (the  second  daughter 
of  the  said  A.  B.)  during  her  life,  with  remainder  To  the  use  of 
the  first  and  other  sons  of  the  said  K.  B.  successively  according 
to  seniority  in  tail  male,  with  remainder  To  the  use  of  the  third, 
fourth  and  other  younger  daughters  of  the  said  A.  B.  {i.e., 
unborn  daughters)  successively  according  to  seniority  in  tail  male, 
with  remainder  To  the  use  that  the  several  persons  to  whom 
estates  in  tail  male  are  hereinbefore  limited  in  remainder  after 
the  life  estate  of  the  said  C.  W.  may  successively  take  estates  in 
tail  general  in  the  same  order,  with  remainder  To  the  use  of  the 
first  and  other  daughters  of  the  said  C.  W.  successively  according 
to  seniority  in  tail  general,  with  remainder  To  the  use  of  the 
first  and  other  daughters  of  the  said  K.  B.  successively  according 
to  seniority  in  tail  general,  with  remainder  To  the  use  of  the 
said  A.  B.  in  fee  simple  (c). 

(A)  In  a  Will  the  clause  reducing  the  estates  of  tenants  in  tail  born  in  the 
testator's  lifetime  to  estates  for  life  (see  Forms  in  Wills  (Keal) )  should  be 
added. 

This  Form  (No.  17)  assumes  that  life  estates  are  all  made  unimiieachablc 
for  waste,  see  Form  No.  7. 
Tenant  in  tail         ('')  I'^   the    case  of   a  resettlement   by    father   and  eldest  son,  who  has 
entitled  to  the     disentailed,  the  ultimate  limitation  should  be  to  the  son  in  fee  simple. 

ultimate 
limitation. 
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To  THE  USE  of  the  said (Present  Pee))  during  bis  life  (d),  with      No.  18. 

remainder  To  the  use  of  the  said (eldest  son)  during  his  Hfe,  Limitations  of 

with  remainder  To  the  use  of  the  first  and  other  sons  of  the  fi-eehoidsto 

go  along  witli 

said (eldest  son)  successively  according  to  seniority  m  tail  male,  a  peerage.  . 

with  remainder  To  the  use  of  (take  all  the  sons  of  the  Present 
Peer  in  existence,  girinf/  tJteni  life  estates,  tcitJi  remainder  to  their 
sons  successirely  according  to  seniority  in  tail  male),  with  remainder 
To  THE  use  of  the  fourth  (e),  fifth  and  other  3'ounger  sons  of  the 

said (Present  Peer)  successively  according  to  seniority  in  tail 

male  (t),  with  remainder  To  the  use  that  the  several  persons 
(other  than  the  persons  to  take  under  the  foregoing  limitations) 
who  are  or  shall  be  in  the  line  of  the  heirs  male  (g)  of  the  bod}' 

of ,  first  [Earl]  of ,  may  take  successively  the  following 

estates  and  in  the  following  order  and  manner  (that  is  to  say), 
that  each  of  such  several  persons  (other  than  as  aforesaid)  born 
at  the  date  hereof  shall  take  an  estate  for  his  life,  with  remainder 
immediately  after  his  death  To  the  use  of  his  first  and  other 
sons  (not  being  persons  who  would  also  take  life  estates)  suc- 
cessively according  to  seniority  in  tail  male,  and  so  that  each  of 
such  several  persons  (other  than  as  aforesaid)  shall  take  their 
estates    successively   in  the   order  in   which,  as   heirs  male    of 

the  body  of  the  first  [Earl]  of ,  they  would  succeed  to  the 

[Earldom]    of  ,  with  remainder  To  the    use  of   the  said 

(h)  in  fee  simple. 

To  such  Uses,  Upon  such  trusts,  and  in  such  manner  generally      No.  19. 
as  the  said ( fatlier)  and (son)  shall  from  time  to  time  or  at  ~     ~~; 

'  ^  ^         ^  _        (jreueral  power 

any  time  by  deed,  revocable  or  irrevocable,  jointly  appoint,  And  in  of  appoint- 
default  of  and  until  and  subject  to  any  such  appointment  (/).  resettlement. 

{(I)  Substitute  in  a  resettlement  Form  Xo.  12,  if  required. 

{e)  It  is  assumed  that  there  are  three  sons  of  the  present  peer  in  existence. 
This  is  a  limitation  to  unborn  sons. 

(/)  In  a  Will  use  the  Form  cutting  down  estates  tail  of  persons  born  in 
testator's  lifetime. 

(y)  It  is  assumed  that  the  Letters  I'ateut  granted  the  dignity  to  the  first 
peer  and  the  heirs  male  of  his  body. 

(//)  The  ultimate  remainder  should  be  to  the  settlor,  unless  father  and  sou 
are  resettling,  when  it  should  be  to  the  son.  It  is  assumed  that  life  estates 
are  made  unimpeachable  for  waste,  see  Foi'ui  No.  7. 

(0  In  a  resettlement  on  the  marriage  of  a  son  this  power,  if  inserted, 
sliould  either   come  after  the  provisions  for  the  wife  and  children  of  the 
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No.  20. 

General  power 
ill  a  resettle- 
ment for  son 
and  the  person 
of  fnll  age  next 
entitled  in 
I'emainder  to 
appoint  after 
tlie  death  of 
the  father. 


Provided  always,  that  if  the  said (so)i)  survives  the  said 

{fatlwr),  then  the  said {son)  shall  with  the  person  (if  any) 

of  full  age  entitled  for  an  estate  for  life  or  in  tail  male  by  purchase 
under  the  limitations  hereinbefore  contained  in  remainder 
(whether  defeasible  by  the  birth  of  another  person  or  not)  for 

the  time  being  exjDectant  on  the  estate  for  life  of  the  said {son) 

have  power  after  the  death  of  the  said (father)  by  any  deed 

from  time  to  time  jointly  to  appoint  the  hereditaments  and 
premises  hereby  settled  or  any  part  thereof  To  such  Uses,  Upon 
such  trusts  and  generally  in  such  manner  as  the  two  appointors 
think  fit,  but  subject  to  the  limitations  having  priority  to  the 

estate  of  the  person  who  joins  with  the  said (son)  in  making 

the  appointment  (A). 


No.  21. 

Name  and 
arms  clause. 


No.  19a. 

Power  of 
appointment 
not  to  pre- 
judice jointure 
or  portions. 


The  limita- 
tions 

"  hereinbefore 
contained." 


(i.)  Provided  always,  that  every  person  who  under  the  limita- 
tions hereinbefore  contained  (/)  becomes  entitled  as  tenant  for 
life  or  as  tenant  in  tail  [male  or  in  tail]  by  purchase  to  the 
possession   or   to  the   receipt   of   the  rents  and  profits   of   the 

intended  marriage,  or  if  placed  first  (as  is  more  usiial,  so  as  to  enable  the 
settlement  to  be  varied)  the  following  j^roviso  should  be  added : — 

Provided  always,  that  the  foregoing  power  shall  not  be 
capable  of  being  exercised  so  as  to  prejudice  either  the  yearly 

rent-charge  of  £ hereinafter  limited  to  the  said  (sou's 

icife)  or  the  term  of years  hereinafter  limited  for  raising 

IDortions  for  the  younger  children  of  the  said  intended  marriage 

without  the  respective  consents  in  writing  of  the  said (sons 

u-ife)  and  of  the  trustees  or  trustee  for  the  time  being  of  the  said 
term. 

(A-)  This  power,  if  inserted,  will  come  at  the  end  of  all  the  limitations.  It 
will  not  affect  the  provisions  (if  any)  for  the  wife  and  younger  children  of 
the  son.  It  may  render  unnecessary  the  execution  of  a  disentailing 
assurance. 

(/)  A  person  whose  estate  is  accelerated  by  the  operation  of  the  clause  does 
not,  during  the  accelerated  jjeriod,  become  entitled  under  the  limitations 
Itereiiihefore  contained,  and  is  not  affected  by  the  clause  :  so  decided  by 
Jessel,  M.E.,  in  an  imrcported  case,  llmjtjarth  v.  Mostun,  1880,  II.,  No.  IT II 
(21st  July,  1881);  and  this  should  be  so,  as  such  person  may  not  be  aware 
of  a  "  discontinuance  "  giving  rise  to  a  forfeiture,  and  during  the  accelerated 
period  his  estate  may  be  liable  to  be  divested  by  the  birth  of  issue.  See  also 
as  to  the  construction  of  a  name  and  arms  clause,  Musgrave  v.  i?rooA;e  (1884), 
26  Ch.  D.  792;  M  L.  J.  Ch.  102;  Re  ('or,nmi/Ns  (1886),  82  Ch.  P.  388;  i)o 
L.  J.  Ch.  716;   Jit  dreemroo'/,  19();i,  1  Ch.  749;   72  L.  J.  Ch.  281. 
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premises  hereby  settled  shall,  unless  prevented  by  death  or 
accident,  take,  use  and  bear  and  continue  to  use  and  bear  in  all 
deeds  and  writings   which   he   or  she  shall  sign,  and  upon  all 

occasions,  the  surname  of either  without  any  other  surname 

or  with  and  after  (/;/)  any  other  surname,  and  also  use  and  con- 
tinue to  use  the  arms  of or  quarter    the    same    with  his 

or  her  family  arms,  and  apply  for  and  endeavour  to  obtain  the 
Eoyal  licence,  or  take  such  other  stejjs  as  may  be  requisite  {n)  to 
authorise  the  user  and  bearing  of  the  said  surname  and  arms. 

(ii.)  Provided  also,  that  in  case  any  person  becoming  so  entitled 
shall  refuse  or  neglect  (»»)  to  take,  use  and  bear  the  surname  and 
arms  aforesaid,  or  to  take  such  steps  as  aforesaid,  or  shall  at  any 
time  discontinue  to  use  and  bear  the  surname  and  arms  aforesaid, 
then,  and  in  every  such  case,  if  the  person  who  shall  so  refuse 
or  neglect  or  discontinue  as  aforesaid  shall  be  tenant  for  life,  the 
estate  for  life  of  that  person  and  all  powers  annexed  thereto,  and 
in  the  case  of  a  female  every  rent-charge  already  appointed  in 
favour  of  her  husband,  shall  absolutely  determine  and  become  void 
and  the  premises  hereby  settled  shall  immediately  go  and  remain 
To  THE  USE  of  the  Trustees,  their  heirs  and  assigns,  during  the 
residue  of  the  life  of  the  person  whose  estate  for  life  so  determines, 
Upon  trust  from  lime  to  time  during  the  residue  of  the  life  of  that 
person  to  pay  the  rents  and  profits  of  the  premises  to  or  permit 
the  same  to  be  received  by  the  person  or  persons  who  would  for 
the  time  being  be  entitled  thereto  under  the  limitations  herein- 
before contained  if  that  person  were  dead  (o),  but  not  so  as  to 
accelerate  any  jointure  or  portions  already  aj^pointed  or  charged 
by  that  person  ;  and  if  the  person  who  shall  so  refuse,  neglect 
or  discontinue  as  aforesaid  shall  be  tenant  in  tail  [male  or  in 


{m)  See  Be  Evershi/,  1900,  1  Ch.  96  ;  69  L.  J.  C'h.  14;  Re  Drax  (1906),  94 
L.  T.  611 ;  Td  L.  J.  Ch.  317,  as  to  what  is  a  sufficient  compliance. 

[ii)  To  give  effect  to  the  requirements  of  the  clause  a  grant  sliould  be 
obtained,  if  practicable,  from  the  College  of  Arms,  but  the  impossibility  of 
obtaining  such  a  grant  does  not  create  a  forfeiture  :  Aasteu  v.  Coll  ins,  1886, 
W.  N.  91  ;  Re  Croxon,  1904,  1  Ch.  252 ;  7:J  L.  J.  Ch.  170. 

{rni)  An  infant  cannot  "refuse  or  neglect,"  so  is  not  bound  by  the  con- 
dition:  Re  Ediranh,  1910,  1  Ch.  541  ;   79  L.  J.  i;h.  281. 

(o)  As  to  the  effect  of  this  clause,  see  Re  Mirliell,  1892,  2  Ch.  87;   61  L.  J.    Appointment 
Ch.  326.    "When  new  trustees  are  appointed  any  estate  limited  to  trustees  bv   ^^  "^"' 
a   name   and   arms    clause   should   be   vested   in   the  new  and  continuing 
trustees. 
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tail] ,  then  the  estate  in  tail  [male  or  in  tail]  of  that  person 
shall  absolutely  determine,  and  the  premises  hereby  settled  shall 
immediately  go  to  the  person  next  in  remainder  under  the 
limitations  hereinbefore  contained  in  the  same  manner  as  if  the 
Ijerson  whose  estate  in  tail  [male  or  in  tail]  is  so  made  to 
determine  were  dead  and  there  were  a  general  failure  of  issue 
inheritable  to  the  estate  which  is  so  made  to  determine : 

(iii.)  Provided  further,  that  the  obligations  to  take,  use  and 
bear  and  continue  to  use  and  bear  the  surname  and  arms 
aforesaid,  and  to  take  such  steps  as  aforesaid,  and  the  proviso 
for  cesser  of  estates  hereinbefore  contained,  shall  not  apply  to  a 
peer  or  peeress,  or  to  an  infant  unless  and  until  the  infant  attains 
the  age  of  twenty-one  years,  or  to  a  person  who  would  forfeit 
another  estate  by  compliance  with  the  obligation,  or  (except  so 
far  as  relates  to  a  discontinuance  to  use  and  bear  the  surname 
and  arms  aforesaid)  to  a  person  who  already  uses  and  bears  the 
same,  or  (except  as  next  hereinafter  provided)  to  a  female  during 
coverture : 

(iv.)  Provided  also,  that  the  obligations  aforesaid  shall  apply 
to  the  husband  of  every  female  (not  a  peeress)  who  becomes 
entitled  as  aforesaid  (p)  and  whose  estate  has  not  before 
marriage  determined  under  the  proviso  for  cesser  aforesaid,  if 
and  so  far  as  such  obligation  would  have  applied  to  him  in  case 
he  had  himself  become  so  entitled,  and  notwithstanding  that  his 
wife  may  have  previously  complied  with  the  same,  and  shall  so 
apply  to  him  as  from  the  marriage  or  the  time  when  his  wife 
becomes  so  entitled,  whichever  event  last  happens ;  and  any 
refusal,  neglect  or  discontinuance  by  any  such  husband  shall  be 
deemed  to  be  a  refusal,  neglect  or  discontinuance  by  his  wife,  and 
the  aforesaid  proviso  for  cesser  of  estates  shall  apply  to  her 
accordingly : 

(v.)  Provided  also,  that  in  every  case  (except  a  case  of  discon- 
tinuance to  use  and  bear  the  surname  and  arms  aforesaid)  one 
year  from  the  date  when  the  obligations  become  binding  shall 
be  allowed  for  compliance  therewith,  and  (except  in  a  case  of 
discontinuance  as  aforesaid)  the  proviso  for  cesser  of  estates 
shall  be  postponed  accordingly,  but  shall  take  effect  immediately 


Females  (^')  ^^  ^^  ^°^  usually  expedient  to  apjily  the  clause  to  females  wlio  take  as 

taking  as  tenants  in  common  :  see  Yaizey  on  Settlements,  12G9. 

tenants  in 
common. 
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upon  the  expiration  of  such  one  year  if  the  obhgations  have  not 
then  been  complied  with  {q). 

Section   IV. 

TRUSTS    OF    TEEMS. 

The  Trustees  [or  if  there  is  a  separate  set   of  trustees  "  The       No.  22. 
Portion  Trustees,"  and  so  tJiroufihoiit]  (which  expression,  where  TrustTof 
the  context  so  admits  inchides  the  survivor  of  them  and  the  portions  term 

m  marriage 

executors    or    administrators    of    such    survivor    or    other  the   Settlement, 
trustees    or    trustee  for  the  time  being  hereof   or  if   there  are 

separate  trustees  of  the  said  term  of  years  hereby  limited) 

shall  stand  possessed  of  the  said  term  of  years  [herein- 
before limited  in  substitution  for  the  term  of years  limited 

by  the  recited and  for  the  trusts  thereof  (s)] , 

(i.)  Upon  trust  if  there  shall  be  any  child  or  children  of  the 
said  intended  marriage  who  attain  the  age  of  twenty-one  years, 
or  being  female  marry  under  that  age  {t)  (other  than  and  besides 
a  first  (//)  or  only  son  or  any  other  son  or  sons  [or  any  daughter  or 
daughters  {x)~]  who,  before  attaining  the  age  of  twenty-one  years 
[or  being  female  before  marrjdng  under  that  age  (.*")]>  shall  or 
would  if  of  full  age  be  or  become  [indefeasibly  (?/)]  entitled  under 

(g)  For  a  Form  applying  the  clause  independently  to  personal  estate  so  as 
to  prevent  a  tenant  in  tail  by  purchase  from  becoming  indefeasibly  entitled 
on  attaining  twenty-one  and  barring  the  entail  in  the  freeholds,  see  Re 
CorniuaUis  (1886),  32  Ch.  D.  388;  55  L.  J.  Oh.  716. 

(s)  For  limitation  of  the  term,  see  Form  No.  14  ;  where  a  substituted  term    Variations 
is  limited,  the  trusts  of  the  new  term  may  be  more  beneficial  to  the  children,    "  K^'^rf^t  i 
but  in  other  respects  should  follow  the  trusts  of  the  term  intended  to  be    term  is  limited 
superseded.  in  a  resettle- 

,  .  .  ....  .  „  .  meut. 

[t)  As  to  the  impoi'tance  of  bmitmg  a  time  for  the  vestmg  of  portions,  see 

Hemming  v.  Griffith  (1860),  2  Giff.  403  ;  Knapp  v.  A".  (1871),  L.  R.  12  Eq.  238 ; 
Hrnty  V.  Wretj  (1882),  21  Ch.  D.  332  ;  53  L.  J.  Ch.  667  ;  Re  De  Ho;/}doii,  1896, 
2  Oh.  at  p.  396 ;  65  L.  J.  Ch.  667. 

{u)  See  Re  StuicelFs  Trust,  1909,  1  Ch.  534  ;  2  Ch.  239 ;  78  L.  J.  Ch.  289, 
677. 

(x)  Omit  these  words  in  brackets  if  the  daughters  take  as  tenants  in  common 
in  tail,  as  in  Form  No.  15.  The  words  should  only  be  used  if  the  daughters 
take  successively. 

(?/)  The  word  "indefeasibly"  should  bo  used  when  a  daughter  is  to  be    "  Inde- 
excludcd  from  taking  a  portion  (see  lust  note),  or  if  there  is  a  power  of  appoint-    '•^'^^''^^y- 
ment  among  issue,  as  in  Form  No.  16.     If  a  wide  j)ower  of  appointment  is  used 
(Form  No.  16a)  there  may  be  no  need  for  a  portions  term.  When  the  settlement 
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the  limitations  hereinbefore  contained  to  the  possession  of  or  an 
estate  of  freehold  in  remainder  immediately  expectant  on  the 
estate  for  life  of  the  Husband  in  the  freehold  premises  hereby 
settled),  then  after  the  death  of  the  Husband,  or  in  his  lifetime 
with  his  consent  in  writing  (z),  by  mortgage  or  sale  or  demise  of 
the  premises  or  any  part  thereof  for  all  or  any  part  of  the  same 
term,  or  by  receipt  of  the  income  thereof,  or  by  sale  of  timber  or 
minerals,  or  by  all  or  any  of  those  means  or  by  any  other  reason- 
able means,  to  raise  for  the  portion  or  portions  of  such  child  or  of 
all  or  any  one  or  more  exclusively  of  the  others  or  other  of  such 
children,  or  of  the  issue  of  any  such  child  or  children,  the  sum  of 
money  hereinafter  mentioned,  with  interest  thereon  at  the  rate  of 
£2  10s.  per  cent,  per  annum  from  the  death  of  the  Husband  (that 

is  to  say).  The  sum  of  £ if  there  shall  be  only  one  such  child, 

The  sum  of  £ if  there  shall  be  two  such  children  and  no 

more,  And  the  sum  of  £ if  there  shall  be  three  or  more  such 

children  ;  such  portion  or  portions  to  be  vested  in  and  payable 
to  such  child  or  children  or  issue  at  such  age  or  time  (not  previous 
in  case  of  a  child  to  the  age  of  twenty-one  years,  or  being  a 
daughter  to  marriage  under  that  age),  or  any  one  or  more 
exclusively  of  the  other  or  others  of  such  children  or  issue  at  such 
age  or  time  (but  in  case  of  a  child  not  previous  as  aforesaid),  and 
if  more  than  one  in  such  shares  and  with  such  provisions  for 
maintenance,  advancement  and  otherwise  at  the  discretion  of  any 
person  or  persons  and  with  such  trusts  over  and  generally  in  such 
manner  for  the  benefit  of  such  child  or  children  or  issue,  or  any 
of  them,  as  the  Husband  shall  by  deed,  revocable  or  irrevocable, 
or  by  Will  or  codicil  appoint ;  And  in  default  of  and  until  and 
subject  to  any  such  appointment  to  be  paid  to  such  child  or 
children,  and  if  more  than  one,  in  equal  shares  after  the  death  of 
the  Husband  or  in  his  lifetime  with  his  consent : 
Hotchpot  (ii.)  Provided  always,  that  a  child  who,  or  whose  issue,  shall 

take  any  money  by  appointment  shall  not,  in  the  absence  of  any 
direction  to  the  contrary,  take  any  share  in  money  unappointed 

contains  a  name  and  anns  clause,  or  other  shifting  clause,  and  the  word 
" indef easibly "  is  used,  it  should  be  qualified  "except  by  the  operation 
of,"  &c. 

(z)  If  a  tenant  for  life  desires  that  money  should  be  raised  for  portions  or 
advancements  during  his  life,  he  can  concur  in  a  mortgage  by  the  trustees 
of  the  portions  term  and  demise  his  life  estate. 
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without  bringing  the  amount  appointed  to  such  child,  or  his 
or  her  issue,  into  hotchpot  and  accounting  for  the  same 
accordingly  : 

(iii.)  Upon  further  trust,  after  the  death  of  the  JIusband,  to  Trust  for 
raise  out  of  the  income  of  the  premises  or  by  the  sale  of  timber  anXeducaWon. 
and  pay  or  apply  for  or  towards  the  maintenance  (a)  or  education 
of  any  child  or  other  issue  for  the  time  being  presumptively 
entitled  to  a  portion  under  the  trusts  aforesaid,  and  until  such 
portion  becomes  payable  such  yearly  sum  (not  exceeding  interest 
at  the  rate  of  i^S  lO.s.  per  cent,  per  annum  on  the  then  presump- 
tive portion  of  such  child  or  other  issue)  as  the  Husband  shall  in 
manner  aforesaid  appoint ;  And  in  default  of  any  such  appoint- 
ment, then  such  sum  as  the  Trustees  shall  deem  proper,  not 
exceeding  the  amount  hereinbefore  authorised  to  be  appointed  by 
the  Husband  for  the  like  purposes,  such  yearly  sum  to  be  clear  of 
all  deductions  [except  for  death  duties  (h)']  and  to  be  applied  by 
the  Trustees  or  to  be  paid  to  the  guardians  or  guardian  of  such 
child  or  other  issue  for  the  purposes  aforesaid,  and  so  that  in  the 
latter  case  the  Trustees  shall  not  be  concerned  to  see  to  the 
application  thereof : 

(iv.)  Provided  that  the  Trustees  may  at  any  time  or  times  after  Advancement 
the  death  of  the  Husband  or  in  his  lifetime,  with  his  consent  in  '^  **^®'^" 
writing,  raise  by  any  of  the  means  hereinbefore  authorised,  and 
at  their  discretion  apply,  for  the  advancement  or  benefit  of  any 
son  or  other  male  issue  (<■)  presumptively  entitled  to  a  portion 
under  the  trusts  of  the  said  term,  any  part  or  parts  not  exceeding 
together  one-half  of  the  presumptive  portion  of  any  such  son  or 
other  male  issue,  so  that  the  amount  so  raised  be  taken  in  part 
discharge  of  the  portion  in  respect  of  which  it  is  raised  in  case 
such  son  or  other  male  issue  eventually  becomes  entitled  to  a 
portion  : 

(v.)  Provided   also,  that  no  more  than  the  total  principal  sum  Maximum 

of  Jo (tlic  largest  of  the  three  sums  named)  shall  be  raisable  ralsailie!""^ 

under  the  trusts  aforesaid  for  portions  and  advancements,  but  the 

(a)  In  the  absence  of  express  provision  the  Court  may  order  maintenance   Maintenance. 
when  the  term  has  commenced  to  run:   Re  Greaves'  S.  E.,  1900,  2  Ch.  683; 
69  L.  J.  Ch.  596. 

(/')  See  note  to  Form  No.  8,  p.  470,  sup. 

{<■)  Sometimes  the  power  of  advancement  is  now  extended  to  "  any  child   Extension 
or  other  issue "  presumptively  entitled.  ^  advancement. 

31—2 


484 


(forms)  settlements  (real). 


SiirpUis  rents 
and  profits. 


No.  23. 

Trusts  of  a 
determinable 
term  of  years 
for  the  upkeep 
of  policies  (d). 


Provision  as  to 
the  application 
of  income 
under  the 
trusts  of  the 
policy  term. 


excess  which  would,  but  for  this  provision,  have  been  raisable  for 
portions  and  advancements  shall  sink  into  the  estate : 

(vi.)  Subject  to  the  trusts  hereinbefore  declared  and  to  the 
right  of  the  Trustees  to  raise  by  any  of  the  means  aforesaid  all 
costs  and  expenses  incurred  in  relation  thereto,  the  rents  and 
profits  of  the  premises  comprised  in  the  said  term  shall  be 
received  by  the  person  or  persons  for  the  time  being  entitled 
in  remainder  immediately  expectant  upon  that  term  : 

(vii.)  (Add  poivcr  to  sttrrcudcr  term,  Form  No.  32.) 

(i.)  The  Trustees  {definiiui  them  as  in  last  Form)  shall  stand 
l^ossessed    of  the  said  term  of  ninety-nine  years  determinable 

on  the  death  of  the  said  (settlor),  Upon  trust  during  the 

life  of  the  said  (settlor),  and  upon  the  request  in  writing 

of  any  person  beneficially  interested  in  the  money  secured  by 

the   policies   mentioned   in    the   Schedule    hereto    or    of 

the  guardian  or  guardians  of  any  such  person,  to  raise  out  of 
the  rents  and  profits  of  the  premises  comprised  in  the  said 
term  all  money  payable  as  premiums  or  otherwise  by  the  said 

(settlor)   in   respect   of    the   maintenance    or    restoration 

of  the  policies  aforesaid,  or   any  policies    substituted  therefor, 

pursuant  to  the  covenant  for  that   purpose   by   the   said  

(settlor)  hereinafter  contained  (but  without  prejudice  to  the  right 

of  the  said (settlor)  to  require  that  any  future  bonuses  shall 

be  applied  in  or  towards  reduction  of  premiums) : 

(ii.)  (^4(7(7  a  covenant  hi/  tlie  settlor  to  keep  up  the  piolicies  ;  see 
Settlements  (Personal),  Form  No.  49,  clause  (i.),x>.  369): 

(iii.)  The  Trustees  may  at  any  time  in  their  absolute  discretion 
apply  any  rents,  profits  or  income  arising  under  the  trusts  of 
the  said  term  of  ninety-nine  years  in  making  any  payments 
proper  for  keeping  on  foot   or   restoring   any   of   the   policies 

mentioned  in  the Schedule  hereto,  or  for  effecting,  keeping 

on  foot  or  restoring  any  substituted  policy  ;  And  every  policy  so 
effected,  and  the  money  payable  thereunder,  shall  be  held  and 
applied  Upon  the  trusts  and  subject  to  the  powers  and  provisions 

hereby  declared  (e)  concerning  the  policies  mentioned  in  the 

Schedule  hereto  and  the  money  payable  thereunder : 

('/)  For  liinitiition  of  the  term,  see  Form  No.  10.  If  the  policies  are  not 
already  vested  iu  the  tru.stees  they  should  be  assigned  to  them,  see  Form 
No.  43. 

(e)  The  trusts  of  the  policy  money  will  generally  be  declared  later,  with 
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(iv.)  It  shall  not  be  obligatory  on  the  Trustees  to  enforce  any   indemnity  to 

^       •  ,  .  .  ,.  the  Trustees  111 

covenant  hereinbefore  contained  in  reference  to  any  policy,  respect  of  the 
whether  original  or  substituted,  or  to  apply  any  income  under  '^'°  ^^^'^ 
the  trusts  of  the  said  term  of  ninety-nine  years  in  making  pay- 
ments for  keei3ing  on  foot  or  restoring  any  policy,  unless  when 
required  so  to  do  in  any  specific  case  by  writing  signed  by  some 
person  or  the  guardian  of  some  person  beneficially  interested. 
And  unless  also  due  provision  be  made  to  the  satisfaction  of  the 
Trustees  for  payment  of  the  costs  of  any  proceedings  required  to 
be  taken ;  And  any  omission  or  neglect  by  the  Trustees  in  any  of 
the  matters  aforesaid  (except  when  required  and  upon  due  pro- 
vision made  as  aforesaid)  shall  not  constitute  a  breach  of  trust, 
and  the  Trustees  shall  not  be  responsible  on  account  of  any  policy 
becoming  void  through  any  means  except  their  owai  omission  or 
neglect  when  so  required  and  upon  due  provision  made  as 
aforesaid. 

(v.)   {Add  poicer  to  surrender  term,  Form  No.  32.) 

(i.)  The   Trustees  {defining   them  as   in   Form   No.  22)  shall       No.  24. 

stand   possessed  of   the  said  term   of years   Upon    trust  ^^        ^ 

from  time  to  time,  or  at  any  time  at  the  request  in  writing  of  the  of  years  to  pay 

•  1  /    ■     7       X     1   •  n       •     •    1       i  1  off  charges  on 

said  {Jather),  his  executors  or  administrators,  by  mortgage  ufe  estate  (/). 

the  trusts  of  any  capital  money  and  investments  settled  to  devolve  with  the 
land,  see  Forms  Nos.  44  and  45. 

(/)  This  Form  is  intended  for  use  where  father  and  son  are  resettling  and 
the  father's  life  estate  under  the  previous  settlement  has  been  incumbered. 
The  term  will  be  limited  to  the  trustees  from  the  date  of  the  resettlement 
without  impeachment  of  waste,  and  the  terra  should  precede  the  father's  life 
estate,  see  note  to  Form  No.  10. 

A\liere  parts  of  property  subject  to  incumbrances  in  fee  are  brought  into 
settlement  the  following  form  should  be  used  : — 

All  principal  money  and  interest  secured  by  the  Mortgages      No.  24a. 
mentioned    in    the   Schedule   hereto    shall    be    primarily  7r~.  ' 

i  •'     Mortgage 

charged  upon  and  payable  out  of  the  hereditaments  now  charged  debts  on  lands 

i.1  -,1  -,      T  ,  ,     1       •  .•  ..      r    11         ^?  brought  into 

tnerewitli    and    hereby    settled    in    exoneration    ot    [all    other  settlement  to 

property  belonging  to  the  said  (father)  and  now  charged  thereon^fn 

therewith  and  of]  the  said {father),  his  heirs,  executors  or 

administrators,  estate  and  effects. 

Unless  there  is  to  be  a  trust  to  accumvilate,  no  term  need  be  limited  for   Mortgages 

raising  money  to  discharge  incumbrances  affecting  the  inheritance :  S.  L.    ^ffectaig  the 
.    .  ^  °  mhentance. 

Act,  1890,  s.  11. 


exoneration 
of  Settlor. 
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(forms)  settlements  (real). 


Costs  to  be 
approved  by 
trustees. 


To  give 
mortgagees 
further 
security. 


or  demise  of  the  premises  or  any  part  thereof  for  all  or  any 
part  of  the  said  term,  or  by  any  other    means,  to    raise  any 

sum  or  sums    not   exceeding  in  the  whole  the  sum  of    £ , 

which    when    raised    shall    be   apj^lied    in    paying    off    all    or 

any   of    the   mortgage    debts   mentioned  in  tbe  Schedule 

hereto,    and   amounting   together   to   the    sum  of  Jt— 


Subsequent 
incumbrancers 
not  to  marshal 
prior  secu- 
rities. 


,  And 
also  in  paying  the  costs  and  expenses  of  or  incidental  to  the 

execution  of  the  trusts  of  the  said  term  of years  ;  And  also 

all  costs  and  expenses  of  or  incidental  to  any  transfers,  reconvey- 
ances, releases  or  other  dealings  with  the  same  mortgage 
debts  which  may  be  deemed  expedient,  all  such  costs  and 
expenses  to  be  first  admitted  and  ajDiDroved  by  the  Trustees, 
which  admission  or  approval  shall  in  all  respects  be  conclusive 
as  against  all  persons  claiming  under  these  presents : 

(ii.)  And  also  if  necessary  and  in  the  meantime  Upon  further 
trust  from  time  to  time  or  at  any  time  at  the  like  request  to 
assign  or  demise  the  same  premises  or  any  part  tbereof  by  way 
of  mortgage  to  or  in  trust  for  the  person  or  respective  persons 
for  the  time  being  entitled  to  the  aforesaid  mortgage  debts 
amounting  to  M——,  or  to  such  of  them  as  may  not  for  the  time 
being  have  been  paid  off  as  aforesaid,  To  the  intent  that  by  such 
assignments  or  demises  by  way  of  mortgage  or  in  trust  a  further 
security  may  be  made  for  all  or  any  of  the  same  mortgage  debts 
in  consideration  of  the  rate  of  interest  thereon,  or  on  such  of 
them  as  shall  be  so  furtber  secured,  being  reduced,  or  that  the 
same  may  be  otherwise  secured  on  more  favourable  terms,  or  that 
the  persons  entitled  thereto  may  be  induced  not  to  call  in  the 
same,  or  with  a  view  to  any  other  purpose: 

(iii.)  Provided  alwaj'S,  that  if  after  any  such  further  security 

shall  have  been  given  under  the  trusts  aforesaid  the  said  

{father)  shall  further  moitgage  or  incumber  his  life  interest  in 
tbe  premises  hereby  settled,  the  persons  claiming  under  such 
further  mortgages  or  incumbrances  shall  not  be  entitled  to 
marshal  the  securities  of  the  prior  incumbrancers  so  as  to 
throw  the  incumbrances  of  such  prior  incumbrancers  on  the  said 

term  of years  in  exoneration  of  the  life  estate  of  the  said 

(fatJier)  in  the  aforesaid  premises,  but  such  life  estate  and 

any  j^olicy  of  assurance  included  in  the  mortgage  thereof  shall 
remain  and  be  primarily  charged  with  tbe  iucumbiances  now 
affecting  the  same  resjpectively  in  exoneration  of  the  said  term  of 
years  and  the  premises  tbereiu  comprised. 
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Section  V. 

POWEES    OF    CHAEGING. 

Notwithstanding  the  limitations  hereinbefore  contained,  the       No.  25. 
said mav  from  time  to  time  or  at  any  time  by  deed,  revocable   ~       : 

"  _  ....  .      Power  to 

or  irrevocable,  or  by  Will  or  codicil  specially  referring  to  this  ciiarge  a 
power,  charge  all  or  any  of  the  premises  hereby  settled  with  any  sum(^)'. 

sum  or  sums  not  exceeding  in  the  whole  the  sum  of  £ and 

interest  thereon  at  a  rate  not  exceeding  M4:  per  cent,  per 
annum  for  his  own  use,  and  may  by  the  same  or  any  other  deed 
or  by  Will  or  codicil  appoint  the  premises  charged  for  any  term 
of  years  with  or  without  impeachment  of  waste.  Upon  usual 
trusts  by  mortgage  or  otherwise  to  raise  the  principal  money  and 
interest  charged  and  the  costs  and  expenses  (if  any)  of  raising 
the  same,  and  every  such  charge  and  appointment  shall  take 
priority  over  all  the  uses  and  estates  hereby  limited. 

Notwithstanding  the  limitations  hereinbefore  contained,  the      No.  26. 
said may  from  time  to  time,  or  at  any  time  during  his  life,  ;;       :      '. 

•^  .  o  '    Power  to  raise 

raise  by  mortgage  of  the  premises  hereby  conveyed,  or  any  part  money  by 
thereof,  any  sum  or  sums  not  exceeding  in  the  whole  the  sum  of  ^-^ority  to'the 

limitations  of  a 


£ for  his  own  use,  and  for  that  purpose  may  from  time  to  seTtiement°/i) 

time,  or  at  any  time,  appoint  and  convey  the  hereditaments  to  be 
mortgaged  to  any  intending  mortgagee  or  mortgagees,  either  in 
fee  simple  or  for  any  term  of  years  witli  or  without  impeachment 
of  waste,  and  by  wa}^  of  mortgage  for  securing  payment  of  the 
sum  advanced  and  interest  thereon  not  exceeding  £4t  per  cent, 
per  annum,  and  every  such  mortgage  may  confer  on  the 
mortgagee  or  mortgagees  all  such  powers  and  may  contain  all 
such  provisions  as  may  be  required  for  better  securing  or  for 
enabling   the   recovery   of   the   principal    money    and    interest 

(^)  This  power  is  desirable  in  the  case   of  a  resettlemeut  in  preference  to    Succession 
increasing  portions  to  any  large  extent,  as  it  saves  the  extra  succession  dutj'   ^^^J,  o" 
payable  when  the  eldest  son  is  in  effect  the  settlor.     The  father  can  raise  the 
money  for  himself  under  this  power  and  then  settle   it   on   the  younger 
children. 

(/t)  This  is  an  alternative  Form  to  the  last.  Where  this  Form  is  used  the 
mortgage  has  immediate  priority  to  the  settlement.  This  Form  is  used  when 
it  is  unlikely  that  there  will  be  capital  monej'  in  hand  to  pay  otf  the 
incumbrance. 
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(forms)  settlements  (real). 


expressed  to  be  secured,  and  every  mortgage  so  made  shall 
(subject  to  the  provisions  thereof)  have  priority  over  the 
limitations  herein  contained. 


No.  27.  (i.)  PnoviDED  always,  that  the  said 


{liitdxind)  may,  at  any 


Power  to 
jointure  future 
wife. 

Variations 
where  power 
is  given  to 
son  in  a 
resettlement 
to  jointure 
any  wife. 


time  either  before  or  after  any  marriage  contracted  by  him  sub- 
sequent to  the  now  intended  marriage  [said (son)  may  at 

any  time  either  before  or  after  marriage] ,  by  deed,  revocable  or 
irrevocable,  or  by  Will  or  codicil  appoint  to  his  wife  by  such 
[any]  marriage,  if  she  survive  him,  for  her  life  or  for  any  less 
period,  any  yearly  rent-charge  or  yearly  rent-charges  not  exceed- 
ing in  the  whole  the  yearly  sum  of  £ without  any  deduc- 
tion (i)  [except  for  death  duties] ,  to  commence  from  his  death 

[whether  the  said {father)  be  then  living  or  not  (Jij] ,  and 

to  be  issuing  out  of  all  or  any  of  the  premises  hereby  settled,  and 
to  be  paid  at  such  times  and  in  such  manner  as  he  [the  said 

(so»)]  shall  direct : 

(ii.)  Any  such  appointment  may  be  made  as  often  as  the  said 
{husband)  [or  soif\  shall  marry,  but  so  that  the  premises,  or 


any  of  them,  shall  not  under  this  power  be  at  any  one  time  (/) 
subject  to  the  payment  of  yearly  rent-charges  which  in  the  whole, 

[including  the  said  rent-charge  of  £ in  favour  of  the  said 

■ {wife  or  intended  irife)]  shall  be  in  excess  of  the  annual 

sum   of   £ ;    but   any  rent-charge  or  rent-charges  or   any 

part  of  any  rent-charge  which,  but  for  this  proviso,  would  have 
occasioned  or  formed  such  excess  shall  from  time  to  time 
during  the  continuance  of  such  excess  not  be  raisable  out  of  the 
premises  (m) : 

(iii.)  The  provisions  of  section  forty-five  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  shall  apply  to  all  rent-charges 
appointed  under  the  foregoing  power. 

{Form  No.  31,  enabling  the  rent-charge  to  be  released,  shoidd 
be  used  in  connexion  with  this  Form.) 

[i)  See  notes  to  Forms  Nos.  8  aud  13. 

{h)  On  a  resettlement  the  eldest  son  should  be  given  an  absolute  power 
to  jointure.  If  the  jointure  is  not  to  commence,  if  the  father  survives  him, 
till  the  father's  death  some  other  provision  should  be  made  for  the  son's  wife. 

(0  See  Re  Beckett  (1905),  i)3  L.  T.  74(5. 

[m)  The  last  part  of  this  clause  is  required  to  provide  against  a  second  full 
jointure  in  case  of  a  divorce:  see  Marlborough  v.  M.,  1901,  1  Ch.  165  ;  70 
L.  J.  Ch.  244.  The  donee  of  a  power  to  jointure  may  make  a  bargain  when 
exercising  it :  Haunders  v.  Shafto,  1905,  1  Ch.  12G;  74  L.  J.  Ch.  110. 
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Provided  also,  that  the  said (liushand)  may  at  any  time       ]^o.  28, 

either  before  or  after  any  marriage  contracted  by  him  subsequent 


a  son  m  a 
resettlement. 


.  .  Power  to 

to  the  now  intended  marriage  : —  charge 

[Provided  also,  that  the  said (.sou)  may  at  any  time  either  I'utVre"*^  °" 

before  or  after  marriage]  :—  ...  VarStfons 

(i.)  By  deed,  revocable  or  irrevocable,  or  by  Will  or  codicil  (but  where  the 

1  •  (•  1  •     1     r  T      -x     1       7  •  power  to 

subject  to  the  term  of years  herembetore  limited  {the  purtion  charge  on  any 

term  created  by  the  Settle inoit)  charge  all  or  any  of  the  premises  ^ven  to'^  ^^ 
hereby  settled  with  the  payment  of  a  sum  of  money  not  exceed- 
ing the  amount  hereinafter  specified,  with  interest  thereon  at  a 
rate  not  exceeding  .^3  10s.  per  cent,  per  annum  from  his  death 

[whether  the  said (father)  be  then  living  or  not  (n)] ,  for  the 

portion  or  portions  of  his  [the  said {sonsy]  child  or  of  all  or 

any  one  or  more  exclusively  of  the  other  or  others  of  his  children 
by  any  [such  subsequent]  marriage  who  attain  the  age  of  twenty- 
one  years,  or  being  female  marry  under  that  age  (o),  or  for  the 
portion  or  portions  of  the  issue  of  any  such  child  or  children  (that 

is  to  say),  The  sum  of  £ if  there   shall  be  only  one  such 

child,    The  sum  of  i^ if  there  shall  be  two  such  children  and 

no  more,    And  the  sum  of  £ if  there  shall  be  three  or  more 

such  children  ;  such  portion  or  portions  to  be  vested  in  and  pay- 
able to  such  child  or  children  or  issue  at  such  age  or  time  (not 
previous,  in  case  of  a  child,  to  the  age  of  twenty-one  years,  or 
being  a  daughter  to  marriage  under  that  age),  or  any  one  or 
more  exclusively  of  the  other  or  others  of  such  children  or  issue 
at  such  age  or  time  (but  in  case  of  a  child  not  previous  as  afore- 
said), and  if  more  than  one,  in  such  shares  and  with  such 
provisions  for  maintenance,  advancement  and  otherwise  at  the 
discretion  of  any  person  or  persons,  and  with  such  trusts  over, 
and  generally  in  such  manner  for  the  benefit  of  any  such  child 

(/t)  On  a  resettlement  the  eldest  son  should  be  given  an  absolute  power 
to  charge  portions.  If  the  interest  does  not  run  till  after  the  father's  death, 
some  other  provision  should  be  made  for  the  son's  children.  A  power  of 
charging  portions  may  be  impliedly  released  by  dealings  clearly  inconsistent 
with  its  exercise  ;  see  Noitidye  v.  Derimj,  1910,  1  Ch.  297  ;  79  L.  J.  Ch.  439. 

(o)  If  the  limitations  of  the  estate  are  not  confined  (as  in  Form  No.  15)  to 
issue  of  the  intended  marriage,  any  child  of  a  subsequent  marriage  taking 
the  estate  should  be  excluded,  as  in  Form  No.  22. 

Also,  where  the  power  is  given  to  a  son  in  a  resettlement,  then  his  issue   Variation  to 
who  take  under  the  limitations  should  be  excluded,  as  in  Form  No.  22,  and   ^^^]ji„|r  settled 
the  necessary  addition  made  to  Form  No.  2S.  estate. 
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Maintenance 
and  education. 


Advancement. 


Power  to 
appoint  a 
term. 


or  children  or  issue,  or  any  of  them,  as  the  said  {Itushand) 

[or  so)i^  shall  in  manner  aforesaid  appoint : 

(ii.)  By  the  same  or  an}^  other  deed  or  hy  Will  or  codicil  (but 
subject  as  aforesaid)  charge  the  premises  charged  with  such 
portion  or  portions  with  the  payment  of  any  annual  sum  or  sums 
not  exceeding  interest  on  the  principal  sum  so  charged,  or  any 
part  thereof,  at  the  rate  of  i:!3  lO.s.  per  cent,  per  annum,  for  or 
towards  the  maintenance  or  education  of  the  child,  children  or 
other  issue  for  the  time  being  presumptively  entitled  thereto 
until  the  same  becomes  payable,  such  annual  sum  or  sums  to  be 
clear   of   all    deductions    [except   for   death    duties  (j))]   and  to 

commence  [not  earlier  than  the  death  of  the  said  (son)  if 

the  said (fatlier)  be  living]  from  such  time,  and  to  be  raised 

and  paid  in  such  shares  and  manner,  and  be  applied  for  the 
purposes  aforesaid  at  the  discretion  of  such  person  or  persons  as 
the  said {ItashcDul)  [_or  son]  shall  in  manner  aforesaid  appoint : 

(iii.)  By  the  same  or  any  other  deed  or  by  Will  or  codicil  (but 
subject  as  aforesaid)  charge  the  premises  with  any  sum  or  sums 
not  exceeding  together  one-half  of  the  presumptive  portion  of  any 
son  or  other  male  issue,  to  be  raised  for  his  advancement  or 
benefit,  so  that  the  amount  raised  be  taken  in  part  discharge  of 
the  portion  in  respect  of  which  it  is  raised  in  case  such  son  or 
other  male  issue  eventually  becomes  entitled  to  a  portion ;  And 
every  sum  charged  as  lastly  provided  for  the  advancement  or 
benefit  of  a  son  or  other  male  issue  may  be  paid  [after  the  death 

of  the  survivor  of  the  said (fatJicr)  and (.s-o»)]  in  such 

manner  or  applied  at  the  discretion  of  such  person  or  persons  as 
the  said (JiiidHDid)  [or  soi^  shall  in  manner  aforesaid  direct: 

(iv.)  By  the  same  or  any  other  deed  or  by  Will  or  codicil  (but 
subject  as  aforesaid)  appoint  the  premises  so  charged  for  any 
term  of  years  without  imj)eachment  of  waste  Upon  usual  trusts 
by  mortgage,  sale  or  otherwise  to  raise  the  principal  and  interest 
and  annual  and  other  sums  charged  and  all  costs  of  raising  the 
same ;  And  any  charge   and   appointment  under  the  aforesaid 

power  may  be  made  so  often  as  the  said {litishaiid)  [or  son] 

shall  marry,  so  that  the  premises,  or  any  of  them,  be  not 
ultimately  liable  to  the  payment  of  principal  money  in  excess  of 
the  sum  hereinbefore  authorised  to  be  charged  according  to  the 
event. 


{p)  See  notes  to  ITonns  Nos.  8  and  13. 
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(Add  j^owcr  to  accept  new  term,  Form  No.  32.) 

(i.)  Provided    always,   that    every  person    (except    the    said  No.  29. 

—  (q) )  hereby  made  tenant  for   life  of  the  premises  hereby  contincrent 


settled  may  at  any  time  or  times,  either  before  or  after  becoming,  po«"?r  for  suc- 

...  .  .  .  °      eessive  tenants 

under   the   limitations   hereinbefore   contained,  entitled    to  the  for  life  (other 
possession    or   to    the    receipt  of  the  rents  and  profits   of   the  settlors)  to 
premises  (qq) ,  and  either  before  or  after  any  marriage  contracted  by  ci"ar4Tto 
him  [or  lier]  (but  subject  to  the  limitations,  powers  and  charges  iiusbands 
having  priority  to  the  estate  of  the  appointor)  by  deed,  revocable 
or  irrevocable,  or  by  Will  or  codicil,  appoint  to  any  person  the 
appointor  may    marry  during  the  residue  of   the  life  of    such 
person,  if  surviving  the  Appointor,  or  for  any  less  period  any 
yearly  rent-charge  or  rent-charges  not  exceeding  in  the  whole 

for  any  one  such  person  the  yearly  sum  of  £, without  any 

deduction  [except  for  death  duties  (;•)]  to  be  issuing  out  of  all 
or  any  of  the  premises  hereby  settled,  and  to  be  paid  at  such 
times  and  in  such  manner  as  the  appointor  may  in  manner 
aforesaid  direct,  and  any  such  appointment  may  be  made  as  often 
as  the  appointor  shall  marry  : 

(ii.)  Provided    that    any    rent-charge    appointed    under   the  Charge  to  be 
power  last  aforesaid  is  not  to  become  a  lien  upon  the  premises,   '^^"^^"g^^*- 
or  be  payable  unless  and  until  either  the  appointor  shall  be  or 
become  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits   of   the   premises   hereby  settled,   or  some  issue  of  the 
appointor  shall  or  if  of  full  age  would  be  so  entitled  (s)  : 

(iii.)  Provided  also,  that  the  premises,  or  any  of  them,  shall 

not  under  the  power  lastly  hereinbefore  contained  be  at  any  one 

time  subject  to  the  payment  of  yearly  rent-charges  appointed  by  Limit  of  rent- 
charges. 

{q)  E.g.,  the  husband  in  a  marriage  settlement  where  there  is  a  jointure    Persons 
for  the  intended  wife  and  power  to  charge  (Form  No.  27)  on  a  remarriage ;    ®^'^<^P*'^<i- 
or   a    soti  whose  wife  (if   any)  is   provided   for   or    who  has  been  given 
(Form  No.  27)  an  absolute  power  to  jointure.     The  general  rule  is  that  the  , 

settlors  arrange  to  take  absolute  powers  to  create  familj-  charges. 

{qq)  A  tenant  for  life,  who  while  his  estate  was  in  remainder,  disposed  of 
his  life  estate  nevertheless  became  entitled  to  the  "possession"  of  the 
property  on  the  determination  of  the  prior  life  estate  so  as  to  be  able  to 
exercise  powers  conferred  by  the  settlement :  i?e  Lord  Petre,  1910,  1  Ch.  290; 
79  L.  J.  Ch.  145. 

(r)  See  notes  to  Forms  Nos.  8  and  13. 

(s)  The  power  is  here  contingent  because  the  appointors  are  not  the 
settlors. 
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any  one  appointor  (t)  which  in  the  whole  shall  be  in  excess  of 

the   annual    sum    of    £ ,    nor    to    any   yearly    rent-charges 

which  in  the  whole  shall  be  in  excess  of  the  annual  sum  of 

i* ,    but    any    rent-charge    or    rent-charges    or    any    part 

of  any  rent-charge  which  but  for  this  proviso  would  have 
occasioned  or  formed  such  excess  shall  from  time  to  time  during 
the  continuance  of  such  excess  not  be  raisable  out  of  the  premises, 
and  the  several  rent-charges  appointed  are  to  have  the  like 
priority  as  the  estates  of  the  persons  by  whom  they  are  appointed. 

(iv.)  The  provisions  of  section  forty- four  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  shall  apply  to  all  rent-charges 
appointed  under  the  foregoing  power. 

{Form  No.  31,  enabling  the  rent-charges  to  he  released,  sJtoiild  he 
used  in  connexion  icitJi  this  Form.) 

No.  30.  Provided  always,  that  every  person  (except  the  said (u) ) 

Contingent        hereby  made  tenant  for  life  of  the  premises  hereby  settled  may 
power  for  sue-    ^^  ^^^y  Lj^^g  Qr  times,  either  before  or  after  becoming  under  the 

ceosive  tenants  ''  '  c> 

for  life  (other     limitations  hereinbefore  contained,  entitled  to  the  possession  or 

than  the  •  o     ^  n  /»  p     i  •  t      •  i 

settlors)  to        to  the  receipt  of  the  rents  and  profits  of  the  premises,  and  either 
portions.  boforo  or  after  marriage  (but  subject  to  the  limitations,  powers 

and  charges  having  priority  to  the  estate  of  the  person  making 
the  charge) : 

(i.)  By  deed,  revocable  or  irrevocable,  or  by  Will  or  codicil 
charge  all  or  any  of  the  premises  hereby  settled  with  the  pay- 
ment of  a  sum  of  money  not  exceeding  the  amount  hereinafter 
specified,  with  interest  thereon  at  a  rate  not  exceeding  MS  10s. 
per  cent,  per  annum  from  the  death  of  such  person  making  the 
charge,  for  the  portion  or  portions  of  the  child  or  all  or  any  one 
or  more  exclusively  of  the  others  or  other  of  the  children  of  such 
person  who  attain  the  age  of  twenty-one  years,  or  being  female 
marry  under  that  age  (other  than  and  besides  a  first  or  only  son, 
or  any  other  son  or  sons  [or  any  daughter  or  daughters  (j;)], 

{t)  See  last  note  to  Fonn  No.  27.  In  Jie  Morrieson  (1888),  40  Ch.  D.  30  ;  58 
L.  J.  Ch.  80  (a  case  on  a  Will),  Kay,  J.,  held  that  a  divorced  wife  cannot  be  "  a 
wife  "  who  survives.  It  is  conceived  that  the  form  in  the  text  prevents  such 
a  question  arising,  but  see  per  Eomer,  L.J.,  MarlhoroiKjIt  v.  i/.,  1901,  1  Ch. 
at  p.  17:3 ;  70  L.  J.  Ch.  244. 

{ii)  Generally  the  settlors  reserve  to  themselves  absolute  powers  to  create 
family  charges,  see  Forms  Nos.  27  and  28. 

(rr)  Omit  the  words  in  square  brackets  if  the  daughters  take  as  tenants  in 
common  in  tail,  as  in  Form  No.  15. 
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who  before  attaining  the  age  of  twenty-one  years  [or  being  female 
before  marrying'  under  that  age]  shall  or  would,  if  of  full  age,  be  or 
become  [indefeasibly  (?/)]  entitled  under  the  limitations  herein- 
before contained  to  the  possession  of,  or  an  estate  of  freehold  in 
remainder  immediately  expectant  on  the  estate  for  life  of  the 
person  making  the  charge  in  the  same  premises),  or  for  the 
portion  or  portions  of  the  issue  of  any  such  child  or  children 

(that  is  to  say),  The  sum  of  M if  there  shall  be  only  one  such 

child,  The  sum  of  £ if  there  shall  be  two  such  children  and 

no  more,  And  the  sum  of  £ if  there  shall  be  three  or  more 

such  children  ;  such  portion  or  portions  to  be  vested  in  and 
payable  to  such  child  or  children  or  issue  at  such  age  or  time 
(not  previous,  in  case  of  a  child,  to  the  age  of  twenty-one  years, 
or  being  a  daughter  to  marriage  under  that  age),  or  any  one  or 
more  exclusively  of  the  other  or  others  of  such  children  or  issue, 
at  such  age  or  time  (but  in  case  of  a  child  not  previous  as  afore- 
said), and  if  more  than  one,  in  such  shares  and  with  such  pro- 
visions for  maintenance,  advancement  and  otherwise  at  the 
discretion  of  any  person  or  persons,  and  with  such  trusts  over 
and  generally  in  such  manner  for  the  benefit  of  any  such  child 
or  children  or  issue  or  any  of  them  as  the  person  making  the 
charge  shall  in  manner  aforesaid  direct : 

(ii.)  By  the  same  or  an}^  otlier  deed  or  by  Will  or  codicil  (but  Maintenance 

,.,  »  -1X1  ii  •  1  1        •L^  1      and  education. 

subject  as  atoresaid)  charge  the  premises  charged  with  such 
portion  or  portions  with  the  payment  of  any  annual  sum  or  sums, 
not  exceeding  interest  on  the  princij)al  sum  so  charged  or  any 
part  thereof  at  the  rate  of  £'d  10s.  per  cent,  per  annum,  for  or 
towards  the  maintenance  or  education  of  the  child,  children  or 
other  issue  for  the  time  being  presumptively  entitled  thereto 
until  such  principal  sum  becomes  payable,  such  annual  sum  or 
sums  to  be  clear  of  all  deductions  [except  for  death  duties  (™~)] 
and  to  commence  from  such  time,  and  to  be  raised,  paid  and 
applied  in  such  shares  and  manner  as  the  person  making  the 
charge  shall  in  manner  aforesaid  direct : 

(iii.)  By  the  same  or  any  other  deed  or  by  Will  or  codicil  (but  Advancement, 
subject  as  aforesaid)  charge  the  premises  with  any  sum  or  sums 
not  exceeding  together  one-lialf  of  the  presumpti\e  portion  of 
any  son  or  other  male  issue,  to  be  raised  for  his  advancement  or 

{//)  See  as  to  the  use  of  the  word  "  indefeasibly  "  note  to  Form  No.  22. 
(z)  See  notes  to  FormsNos.  8  and  13. 
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benefit,  so  that  the  amount  raised  be  taken  in  part  discharge  of 
the  portion  in  respect  of  which  it  is  raised  in  case  such  son  or 
other  male  issue  eventually  becomes  entitled  to  a  portion  ;  And 
every  sum  charged  as  lastly  provided  for  the  advancement  or 
benefit  of  a  son  or  other  male  issue  shall  be  paid  in  such  manner 
or  applied  at  the  discretion  of  such  person  or  persons  as  the 
person  making  the  charge  shall  in  manner  aforesaid  direct : 

(iv.)  By  the  same  or  any  other  deed  or  by  Will  or  codicil  (but 
subject  as  aforesaid)  appoint  the  premises  so  charged  for  any 
term  of  years  without  impeachment  of  waste,  Upon  usual  trusts  by 
mortgage,  sale  or  otherwise,  to  raise  the  principal  and  interest  and 
annual  and  other  sums  charged,  and  all  costs  of  raising  the  same  : 

(v.)  Provided  that  any  principal,  interest  or  annual  sum 
charged  under  the  power  aforesaid  shall  not  become  a  lien  upon 
the  premises  or  any  part  thereof,  or  be  payable  unless  and  until 
either  the  person  making  the  charge  shall  be  or  become  entitled 
to  the  possession  or  to  the  receipt  of  the  rents  and  profits  of  the 
premises  hereby  settled  or  some  issue  of  that  person  shall  or  if 
of  full  age  would  be  so  entitled  : 

(vi.)  Provided  also,  that  the  premises  or  any  of  them  shall 
not  under  the  power  lastly  hereinbefore  contained  become 
ultimately  liable  to  the  payment  of  principal  money  in  excess  of 

the  sum  of  Jd ,  but  any  charge  or  charges  or  any  part  of  any 

charge  which,  but  for  this  proviso,  would  have  occasioned  or 
formed  such  excess  shall  not  be  raisable  out  of  the  premises, 
and  the  several  principal  sums  charged  shall  have  the  like 
priority  as  the  estates  of  the  persons  by  whom  they  are  charged. 
(Use  power  to  accept  new  term,  Form  No.  32.) 
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Section   VI. 

POWERS     TO     RELEASE     RENT-CHARGES    AND    SUR- 
RENDER   TERMS. 

Every  female  who  under  the  limitations  hereof  or  under  any 
exercise  of  the  powers  of  charging  herein  contained  shall  be  or 
become  entitled  (whether  in  possession  or  contingently)  to  any 
rent-charge  may,  notwithstanding  any  restraint  on  anticipation 
imposed  upon  her,  and  on  being  satisfied  that  sufficient  provision 
is   otherwise   made    for    her  (subject    to  the  like  restraint  on 

(o)  This  power  enables  a  woman  to  release  a  rent-charge  in  consideration 
of  a  new  one  being  limited  to  her  on  a  resettlement.      If  the  rent-charge 
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anticipation)  in  substitution  for  any  rent-charge  made  payable  to 
her,  release  every  such  rent-charge  in  such  manner  in  all  respects 
as  she  may  think  fit. 

Subject  to  an}^  disposition  which  may  have  been  made  for       No.  32. 
raising  any  money  under  the  trusts   of  the   said  term  [of  any  po^ver  for 
term  created  under  any  limitation  or  power  herein  contained!,  the  Trustees 

•^  ^  _  _  -•       or  a  term  to 

the  Trustees  [the  trustees  or  trustee  for  the  time  being  of  any  surrender  any 
such  term]  may,  upon  being  reasonably  satisfied  either  that  the  comprised  in 
property  intended  to  remain  subject  to  the  trusts  of  the  term  certa!n™events. 
will  be  amply  sufficient  to  answer  all  the  purposes  of  the  term,  Variations 
or  that  other  property  of  sufficient  value  to  answer  the  purposes  terms  maybe 
aforesaid  has  been  or  will  be  or  become  vested  in  the   Trustees  subsistmg. 
[such  trustees  or  trustee] ,  surrender  or  release  all  or  any  of  the 
property  for  the  time  being  subject  to  the  trusts  of  the  term,  and 
the  Trustees  [such  trustees  or  trustee]  shall  not  in  or  about  the 
exercise  of  this  present  power  be  liable  to  account  b}^  reason 
only  of  any  mistake  made  in   good   faith  as  to  the  value  of  the 
property  or  otherwise,  and  any  purchaser,  lessee,  mortgagee  or 
other    person    dealing   for   valuable  consideration  in  money  or 
money's  worth  shall  (subject  to  express  notice  to  the  contrary) 
be  entitled  on  the  production  of  any  document  purporting  to  be 
a  surrender  or  release  of  any  of  the  property  comprised  in  the 
term  and  appearing  to  be  executed  by  the  Trustees  [such  trustees 
or  trustee]  to  assume  that  the  same  was  duly  executed  after  all 
proper  valuations  had  been  made  and  was  valid  and  effectual  (b). 


Section  VII. 

SETTLEMENT  OF  COPYHOLDS,  LEASEHOLDS, 
INVESTMENTS,  POLICIES  AND  HEIRLOOMS. 

In  further  pursuance  of  the  said  agreement  and  for  the  con-       No.  33. 
sideration  aforesaid,  the  said (settlor),  As  Settlor   [with  the  covenant  to 

— ■ surrender 

T    ■    f  1-1  !••  copyholds  (c). 

cannot  be  released,  it  trcquentlj^  involves  an  application  to  the  Court  for  the 

appointment  of  trustees  of  the  compound  settlement. 

{h)  As  to  the  powers  of  trustees  not  expressly  authorised  to  discharge  j^art 

of  the  property  comprised  in  a  term  on  being  satisfied  with  the  remaining 

security,  see  Lewin,  Uth  ed.,  725;  Davidson,  4th  ed.,  Vol.  2,  Part  II.,  285  ; 

Pell  V.  De  Winton  (1858),  6  W.  R.  179. 

(c)  Having    regard   to   the   doubt  expressed   in  Vaizey  on  Settlements,    Estate  tail  in 

copyholds. 
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(forms)  settlements  (real). 


approbation  of  the  said 


{wifey]   hereby  covenants  with  the 


Trustees  and  with  each  of  them  that  he  and  all  other  necessary 
parties  will  forthwith  [after  the  solemnisation  of  the  said  intended 
marriai:;e],  and  at  the  cost  of  the  trust  premises,  surrender  into 
the  hands  of  the  lord  or  lady  of  the  manors  of  which  the  same 
are  respectively  holden,  and  according  to  the  customs  thereof 

All  and  singular  the  copyhold  hereditaments  described  in  the 

Schedule    hereto  (to    which  the  said was  admitted 

tenant  on  the day  of ), 

To  THE  USB  of  the  Trustees  and  their  heirs  according  to  the 
customs  of  the  respective  manors  of  which  the  same  are  parcel 
and  at  the  accustomed  rents,  suits  and  services,  Upon  trusts,  &c. 
(continue  as  in  Form  No.  34  or  Form  No.  37). 


No.  33a. 

Appointment 
of  equitable 
interest  in 
copyholds  (in  a 
resettlement) . 


Covevant  to 
surrender  to 
Trustees  of 

resettle- 
ment (e). 

where  no 
custom  to 
entail. 

Devolution 
of  powers  in 
regard  to 
copyholds. 


Disentailing 
assurance  of 
copyholds. 


(i.)  In  exercise  of  the  power  for  this  purpose  conferred  by  the 
Second  (d)  Disentailing  Assurance  and  of  all  other  powers  the 
said [father)  and  — —  (son),  As  Settlors,  hereby  appoint 

All,  &c.,  and  all  other  the  copyhold  hereditaments  whatsoever 
which  may  be  subject  to  the  joint  power  of  appointment  conferred 
by  the  Second  Disentailing  Assurance  unto  the  Trustees  and  their 
heirs,  to  be  held  by  them  [subject  to  any  family  charges  or  powers 
of  charging  having  priority  over  the  said  power  of  ai^pointment], 
Upon  trusts,  &c.  {continue  as  in  Form  No.  34)  : 

(ii.)  The  said (father)  and (son)  hereby  jointly  and 

severally  covenant  with  the  Trustees  and  with  each  of  them  that 


p.  1307,  as  to  whether  copyholds  in  a  manor  where  there  is  no  custom  to 
entail  can  be  equitably  entailed,  such  copyholds  are  sometimes  settled  by 
way  of  trust  for  sale,  the  proceeds  being  treated  as  capital  money. 

In  the  case  of  realty  settlements  the  powers  as  regards  the  copyholds 
should  not  be  made  exercisable  by  the  devisees  or  heirs  of  the  deceased 
trustee  because  his  personal  representatives  will  be  the  trustees  for  the 
purposes  of  the  8.  Tj.  Acts,  and  the  tenant  for  life  can  be  made  the  proper 
person  to  deal  with  the  land,  even  if  it  is  held  on  trust  for  sale  :  see  Form 
No.  37,  sub-clause  (iii.). 

(d)  The  copyholds  will  usually  be  disentailed  by  a  separate  disentailing 
assurance  or  surrender  to  avoid  the  necessity  of  enrolling  a  long  deed  on  the 
court  rolls.  It  is  assumed  that  in  the  recitals  the  disentailing  assurance 
of  the  freeholds,  &c.,  will  be  defined  as  the  first  and  that  of  the  cojiyholds 
as  the  second  disentailing  assiu'ance. 

(e)  This  covenant  will  not  be  required  if  the  trustees  of  the  old  settlement 
and  the  i-esettlement  are  the  same  persons, 
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the  trustees  of  the  recited  Settlement  and  all  other  necessary 
parties  will  [forthwith  (,/")]  surrender,  &c.  {continue  as  in  Form 
No.  33). 

Upon  trusts  and  subject  to  powers  and  provisions  as  nearly      j^q.  34. 
corresponding  with  the  uses,   trusts,  powers  and  provisions   [to 


.  Trusts  of 

take  effect  after  the  solemnisation  of  the  said  mtended  marriagej    copyholds  to 
hereby  declared  concerning  the  freehold  premises  hereinbefore  with  uses  of 
settled   as    the    different  tenure   will  permit,  but  not  so  as  to  ^^'^eiioids. 
increase  or  multiply  charges  or  powers  of  charging  [but  so  that  Variation 
in  the  case  of  copyhold  hereditaments  held  of  a  manor  in  which  is  no  custom 
there  may  be  no  custom  to  entail  the  Trustees  shall  hold  the  *°  "'*'^'^- 
same  Upon  trust  for  sale,  with  fall  power  to  postpone  the  sale, 
and   shall    stand  possessed  of  the  net  proceeds  of  sale,  and  of 
the  rents   and   profits    until   sale.    Upon  the  trusts  hereinafter 
respectively  declared  concerning  capital  money  or  investments 
representing  the  same  and  the  income  thereof  (r/)] . 

In  further  pursuance  of  the  said  agreement  and  for  the  con-     No.  34a. 
sideration   aforesaid,   the    said  (settlor)   As  Settlor,    [with 


Assignment  of 

the  privity  of   the  said  (""'Z'^')]'  hereby  assigns  unto  the  leaseholds. 

Trustees 

All  the  leasehold  messuages,  lands  and  hereditaments  com- 
prised in  the  several  Leases,  the  dates  of,  the  parties  to  and  the 
terms  granted  and  rents  reserved  by  which  and  short  particulars 

of  the  hereditaments  thereby  demised  are  contained  in  the 

Schedule  hereto, 

To  HOLD  UNTO  the  Trustees  for  the  residues  of  the  respective 
terms  granted  by  the  said  Leases  respectively  at  the  respective 
rents,  and  subject  to  the  lessee's  covenants  and  the  conditions  by 
and  in  the  said  Leases  respectively  reserved  and  contained  and 
henceforth  to  be  paid  and  observed  (continue  as  in  Form  No.  36 
or  Form  No.  37). 

(/)  If  there  are  cbarji:es  or  powers  of  charging  subsisting  under  the  old 
settlement  this  word  will  be  omitted  and  the  covenant  will  be  to  surrender 

After    the    satisfaction    of   all    family    charges    or    powers    of 
charging  having  priority  over  the  said  power  of  appointment. 

{(/)  See  note  to  Form  No.  33.  If  no  personal  estate  is  separately  settled 
as  capital  money,  then  Form  No.  37  must  be  used  here  in  place  of  the  trust 
by  reference ;  and  see  Form  No.  44. 

P. — VOL.  II.  32 
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(forms)  settlements  (real). 


No.  35. 

Appointment 
of  equitable 
interest  in 
leaseholds  (in  a 
resettlement) 
and  assign- 
ment by  the 
bead  Trustees. 


In  exercise  of  the  power  for  this  purpose  conferred  by  the 
recited  Disentailing  Assurance  (h)  and  of  all  other  powers  the 

said  (fcttlwr)   and  (son),  As  Settlors,  hereby  appoint 

and  the   said and  (trnstces  of  lyrcvious  settlement  (i)), 

As  Trustees,  and  at  the  request  of  the  said (father)  and 

(son)  hereby  assign  and  confirm  unto  the  Trustees 

All,  &c.  (as  in  last  Form),  and  all  other  (if  any)  the  leasehold 
hereditaments  now  subject  to  the  joint  power  of  appointment 
conferred  by  the  recited  Disentailing  Assurance, 

To  HOLD,  &c.  (continue  as  in  last  Form). 


No.  36. 

Trusts  of 
leaseholds 
to  correspond 
with  uses  of 
freeholds. 


Upon  teust  that  the  Trustees  shall  out  of  the  rents  and  profits 
of  the  same  premises  pay  the  rents  and  sums  reserved  and  made 
payable  in  respect  thereof  and  observe  and  perform  the  covenants 
and  conditions  which  on  the  lessee's  part  ought  to  be  observed 
and  performed.  And,  subject  thereto,  shall  hold  the  said  leasehold 
premises  Upon  trusts  and  subject  to  powers  and  provisions  as 
nearly  corresponding  with  the  uses,  trusts,  powers  and  provisions 
hereby  declared  concerning  the  freehold  premises  hereinbefore 
settled  as  the  different  tenure  will  permit,  but  not  so  as  to 
increase  or  multiply  charges  or  powers  of  charging,  And  so  that 
such  of  the  said  leasehold  premises  as  are  held  for  years  [or  any 
undivided  share  thereof  (A)]  shall  not  vest  absolutely  in  any 
person  hereby  made  tenant  in  tail  [male  or  in  tail]  by  purchase 
of  the  said  freehold  premises  [or  any  undivided  share  thereof  (i.) 
who  dies  under  the  age  of  twenty-one  years,  or  (ii.)  who  dies 
before  he  [or  she]  becomes  entitled  to  the  actual  possession  or 
the  receipt  of  the  rents  and  profits  of  the  said  leasehold  heredita- 
ments (or  would  be  entitled  but  for  the  trusts  aftecting  the  same 
by  virtue  of  any  term  created  by  or  under  these  presents  or  under 
any  statutory  power),  or  (iii.)  who  dies  before  the  expiration  of 


(A)  The  leaseholds  held  for  years  do  not  require  to  be  disentailed,  but  they 
are  sometimes  assigned  by  the  disentailing  deed,  with  any  leaseholds  held 
for  lives. 

(^)  If  the  trustees  of  the  previous  settlement  are  the  same  persons  as  the 
trustees  of  the  resettlement,  this  assignment  bj'  them  will  not  be  required. 

If  there  are  any  charges  subsisting  under  the  previous  settlement  having 
priority  over  the  joint  i)owcr  of  appointment,  the  trustees  must  retain  the 
leaseholds  until  the  charges  have  determined. 

{k)  Insert  these  words  if  there  are  any  limitations  to  females  as  tenants  in 
common. 
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twenty-one  years  from  the  determination  of  all  estates  for  life 
preceding  his  or  her  estate  in  tail  male  or  in  tail  without  in  either 
of  the  two  last-mentioned  cases  having  with  the  consent  of  the 
protector  of  the  Settlement  (if  any)  either  barred  the  entail  in  all 
the  freehold  hereditaments  for  the  time  being  subject  to  the 
limitations  hereof  or  declared  by  deed  that  the  said  leasehold 
hereditaments  or  any  of  them  should  (without  prejudice  to  any 
prior  estate,  interest  or  charge)  vest  in  him  or  her  absolutely  (/), 
but  on  the  death  of  any  such  person  before  attaining  an  absolutely 
vested  interest  in  the  said  leasehold  premises  the  same  shall 
devolve  in  the  same  manner  as  if  they  had  been  freehold  of 
inheritance  and  included  in  the  limitations  of  the  freehold 
hereditaments  hereinbefore  settled  (»i). 

(i.)  The  Trustees  shall  sell  the  copyhold  [leasehold]  heredita-       No.  37. 
ments   hereinbefore   covenanted    to    be  surrendered    [assigned]    ~r      T 

'-      ,  -■     Alternative 

[appointed],    but    so    that    every  sale   be   made    only  with    the  Form.   Trusts 
consent  of  the  tenant  for  life  (if  of  full  age  and  capacity)  for  the  holds  or  lease- 
time  being  of  the  freehold  hereditaments  hereby   settled,  with  ^e^ttiedTon 
power  for  the  Trustees  to  postpone   such  sale  so  long  as  they  trust  for  sale, 

••^    _  ■■■         ^  o  J     ^]jg  proceeds 

think  proper  :  to  be  held  as 

(ii.)  The  Trustees  shall  stand  possessed  of  the  net  money  to  "^"^  ' ' 
arise  from  sales  under  the  trust  for  sale  aforesaid  after  payment 
thereout  of  all  costs  incidental  thereto,  Upon  the  trusts  and 
subject  to  the  powers  and  provisions  upon  and  subject  to  which 
capital  money  arising  under  the  Settled  Land  Acts,  1882  to  1890, 
from  the  freehold  premises  hereby  settled  [or  investments 
representing  the  same]  would  be  held  [and  so  as  to  be 
primarily  (»)  liable  to  be  invested  in  the  purchase  of  freehold 
hereditaments  for  an  estate  in   fee  simple  to  be  conveyed  and 

{I)  See  notes  to  clause  (2)  of  Form  No.  47,  and  (/.  S.  L.  Act,  1882,  s.  24. 
{m)  If  the  settlement  contains  a  name  and  arms  clause  or  other  shifting 
clause,  add  : — - 

And    so   that  the  proviso   for    cesser   of    [oy    shifting]    estates  Variation 

hereinbefore  contained  shall  cease  to  apply  to  the  said  leasehold  ^  name  and '" 

premises  after  the  same  shall,  or  would  but  for  such  proviso,  l^ll^^°l 

have  ve&ted  absolutely.  clause. 

Some  such  qualification  is  required  in  order  to  avoid  infringing  the  rule 
against  perpetuities,  cf.  Miles  v.  Harford  (1879),  12  Ch.  D.  691,  a  case  on  a 
Will. 

(»0  See  lie  Walker,  1908,  2  Ch.  705;  77  L.  J.  Ch.  755. 

32—2 
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(forms)  settlements   (real). 


Statutory 
powers  to 
reinaiu 
exercisable 
in  equity 
notwithstand- 
iiit(  the  trust 
for  sale. 


No.  38. 

Direction  as 
to  assignment 
of  leaseholds 
subsequently 
acquired. 


No.  39. 

Term  to  merge 
in  reversion 
purchased. 


No.  40. 

Trusts  for 
renewal  of 
leases  or 
grants  (r). 


settled    in     like    manner    as    the    freehold    premises    hereby 
settled  (o)  ] . 

(iii.)  The  person  or  persons  for  the  time  being  having  the 
statutory  powers  of  a  tenant  for  life  under  these  presents  in 
regard  to  the  freehold  hereditaments  hereby  settled  shall  (without 
any  order  of  the  Court)  have  and  may  exercise  in  reference  to 
any  copyhold  [leasehold]  messuages  or  hereditaments  for  the  time 
being  remaining  subject  to  the  trusts  of  these  presents  (continue 
and  adapt  pon-ers  of  management  as  in  Settlements  {Personal), 
Form  No.  56,  p.  380,  including  uoirls  in  square  brackets.  And,  add, 
at  the  end,  "And  the  Trustees  shall  be  bound  to  give  effect  to 
any  disposition  made  in  exercise  of  any  of  such  powers.") 

If  and  whenever  any  leasehold  hereditaments  shall  at  any 
time  hereafter  be  acquired,  the  same  shall  be  assigned  on  trusts 
corresponding  as  nearly  as  may  be  with  the  trusts  declared  con- 
cerning the  leasehold  hereditaments  hereinbefore  assigned 
[appointed],  and  section  twenty-four  of  the  Settled  Land  Act, 
1882,  shall  be  varied  accordingly  (p). 

If  and  whenever  the  reversion  in  fee  simple  of  any  leasehold 
hereditaments  for  the  time  being  subject  to  the  trusts  herein 
contained,  whether  held  for  years  or  life  or  years  determinable 
on  life,  sball  be  purchased,  then  and  in  every  such  case  the  term 
shall  be  assigned  or  surrendered  by  the  Trustees  so  as  to  merge 
in  the  freehold  (^). 

(i.)  The  Trustees  shall  from  time  to  time,  as  occasion  requires 
in  the  ordinary  course  of  renewal,  obtain  or  endeavour  to  obtain, 
on  the   accustomed   and   reasonable   terms,  renewed  leases   or 

(o)  Omit  these  words  when  the  Form  is  required  several  timers  iu  the 
course  of  a  draft,  and  insert  Form  No.  45. 

{p)  If  the  coi^y holds  are  settled  on  trust  for  sale  this  clause  should  be 
extended  to  them. 

(2)  This  is  merely  to  prevent  any  question  arising  on  8.  L.  Act,  1882, 
s.  21  (vi.),  as  to  whether  the  term  ought  to  be  kept  on  foot,  see  note  to  the 
sub-section ;  Wolst.  Conv.  Acts,  9th  ed.,  367. 

(r)  The  T.  Act,  1893,  s.  19,  gives  power  to  renew  renewable  leaseholds  and 
to  raise  money  by  mortgage  for  renewals ;  but  the  section  does  not  alter  the 
equitable  rules  as  to  how  the  expense  is  to  be  ultimateh^  borne  as  between 
tenant  for  life  and  remainderman  :  Jle  Baring,  1893,  1  Ch.  61  ;  62  L.  J.  Ch. 
50;  see  also  Lewin,  lUh  ed.,  435  et  seq.,  and  article  in  (1899),  15  L.  Q.  R., 
378.  It  seems  better  to  enable  the  tenant  for  life  to  raise  the  money  in  the 
case  of  a  settlement  of  realty. 
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grants  for  lives  or  years  of  such  of  the  leasehold  and  copyhold 
hereditaments  for  the  time  being  subject  to  the  trusts  of  these 
presents  as  are  held  by  lease  or  grant  for  lives  or  years  renewable 
or  ordinarily  renewed ;  And  may  make,  execute  and  do  all  such  sur- 
renders, assurances  and  things  as  may  be  expedient  for  effectuating 
any  renewal  as  aforesaid,  but  shall  not  be  chargeable  for  a  breach 
of  trust  by  reason  of  any  omission  or  neglect  to  obtain  any 
renewed  lease  or  grant  as  aforesaid  ;  And  the  fines  and  expenses 
of  renewals  may  be  paid  out  of  capital  money  arising  under  the 
Settled  Land  Acts,  1882  to  1890,  from  the  premises  hereby 
settled,  and  section  eleven  of  the  Settled  Land  Act,  1890,  shall  be 
deemed  to  authorise  the  raising  of  such  fines,  expenses  and  the 
costs  of  raising  the  same  : 

(ii.)  Provided  always,  that  the  proportions  (s)  in  which  such 
fines  and  expenses  are  to  be  ultimately  borne  according  to  the 
rules  of  equity  by  the  persons  beneficially  entitled  shall  not  be 
altered  by  the  money  for  that  purpose  being  in  the  first  instance 
raised  by  mortgage  or  paid  out  of  capital  money  as  aforesaid  : 

(iii.)  Peovided  further,  that  if  any  question  shall  arise  as  to  the 
proportions  in  which  such  fines  and  expenses  shall  be  borne,  the 
Trustees  shall  decide  the  same,  and  their  decision  shall  be  final 
and  binding  upon  all  parties  interested  as  if  made  by  a  Court  of 
competent  jurisdiction. 

The  Trustees  shall  stand  possessed  of  the  money  and  invest-      No.  41. 
ments  mentioned  in  the  Schedule  hereto  which  have  on 


Declaration 

or  before  the  execution  jjereof  been  paid  or  transferred  or  caused  of  trusts  of 
to  be  paid  or  transferred  to  the  Trustees  bv  the  said (settlor),  investments 

Upon,  &c.  (takr  Form  No.  44).  '  t^tSiLKi. 

In  exercise  of  the  power  for  this  purpose  conferred   by  the      No.  42. 
recited  Disentailing  Assurance  and  of  all  other  powers,  the  said  a  j  joiutment 

(father)  and {son),  As  Settlors,  hereby  aj)point  [that  o^  investments 

the  trustees  of  the  recited  Settlement  shall,  as  soon  as  iwssible,  money  (<). 
transfer  (^^)]  to  the  Trustees 

(s)  See  last  note. 

{i)  It  is  assumed  that  the  capital  money  under  the  previous  settlement 
was  disentailed  and  limited  upon  such  trusts  as  father  and  son  should 
appoint,  discharged  from  liability,  to  be  invested  in  land.  Form  No.  4G 
should  also  be  used  when  the  investments  cannot  be  transferred  at  once. 

('/)  These  words  will  be  required  if  the  trustees  of  the  previous  settlement 
and  the  resettlement  are  not  the  same  persons. 


502 


(forms)  settlements  (real). 


All  and  singulak  the  money  and  investments  mentioned  in 

the Schedule  hereto,  and  all  other  (if  any)  the  money  and 

investments  which  or  the  produce  of  which  were  or  was  imme- 
diately hefore  the  execution  of  the  recited  Disentailing  Assurance 
\_or  if  the  investments  are  to  remain  as  eapital  moneij  on  aecount  of 
existing  family  charges  wliieJi  are  not  released,  say  "  are  or  is  "] 
liable  to  be  laid  out  in  the  purchase  of  hereditaments  to  be  con- 
veyed to  the  uses  of  the  Settlement  of , 

To  BE  HELD  by  the  Trustees  (take  Form  No.  44). 


No.  43. 

Assignment 
of  policies  to 
be  held  as 
capital  money. 


said   agreement   and    for   the 
—  (settlor),  As  Settlor,  hereby 


No.  44. 

Trusts  of  per- 
sonalty to  go 
along  witli 
freeholds. 


No.  45. 

Trusts  of 
capital 
money  to  go 
along  with 
freeholds. 
A  general 
Form  [z). 


In   further   pursuance   of    the 
consideration  aforesaid,  the  said  - 
assigns  (r)  unto  the  Trustees 

All  those  policies  of  assurance  on  his  own  life  mentioned  in 

the schedule   hereto,    and    the   respective   sums    thereby 

secured,  and  all  other  money  to  become  payable  thereunder,  and 
the  full  benefit  of  the  said  policies, 

To  HAVE  AND  RECEIVE  the  Same  unto  the  Trustees  absolutely, 
Upon  trust  to  get  in  and  receive  all  money  to  become  payable 
under  the  said  policies,  and  after  payment  of  the  costs  incidental 
thereto,  to  stand  possessed  of  the  net  money  (take  Form  No.  44). 

Upon  the  trusts  and  subject  to  the  powers  and  provisions 
upon  and  subject  to  which  capital  money  arising  under  the 
Settled  Land  Acts,  1882  to  1890,  fi'om  the  freehold  premises 
hereby  settled  [or  investments  representing  the  same]  would  be 
held  [and  so  as  to  be  primarily  (x)  liable  to  be  invested  in  the 
purchase  of  freehold  hereditaments  for  an  estate  in  fee  simple  to 
be  conveyed  and  settled  in  like  manner  as  the  freehold  premises 
hereby  settled  (y)] . 

All  money  [and  investments]  the  trusts  of  which  are  hereby 
declared  by  reference  to  capital  money  arising  under  the  Settled 

(r)  Notice  ill  -writing  of  the  assignment  must  be  given  to  the  assurance 
societies.  A  recital  should  be  inserted  stating  that  "  the  settlor  is  entitled 
to  the  policies  on  his  own  life  hereinafter  mentioned  and  assigned." 

(x)  See  Re  Walker,  1908,  2  Ch.  705  ;  77  L.  J.  Oh.  755. 

(?/)  Omit  these  words  when  the  Form  is  required  several  times  in  the 
course  of  the  draft,  and  insert  the  next  Form. 

(z)  This  Form  is  for  use  where  trusts  by  reference  to  capital  money  (see 
first  part  of  Form  No.  44)  are  to  be  declared  in  respect  of  several  different 
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Land  Acts,  1882  to  1890  [or  investments  representing  the  same] , 
shall  be  primarily  liable  to  be  invested  in  the  purchase  of  free- 
hold hereditaments  for  an  estate  in  fee  simple,  to  be  conveyed 
and  settled  in  like  manner  as  the  freehold  premises  hereby 
settled. 

If  at  the  death  of  the  said {father)  there  shall  be  in  the      No.  46. 

hands  or  standing  in  the  names  or  name  of  the  trustees  or  trustee  ~    TT. 

*=>  ...  Capital  money 

of  the  [power  of  sale  and  exchange  contained  in  the]  recited  arising  under 
Settlement,  any  money  or  investments  liable  to  be  laid  out  in  the  to  be  paid  to 
l^urchase  of  hereditaments  to  be  conveyed  and  settled  as  aforesaid,  resettienient 
such  money  and  investments  shall  (subject  and  without  prejudice  ?"  ^^ffoi.°iife 
to  any  estates  or  charges  subsisting  under  the  recited  Settlement  under  old 

J  u       •  ■      -L  L\  J.         i.  1  •    •  settlement  {a). 

and  havmg  priority  over  the  uses,  trusts,  powers  and  provisions 
herein  contained)  be  paid  and  transferred  to  the  Trustees,  whose 
receipt  shall  be  a  complete  discharge  for  the  same,  and  shall  be 
held  by  the  Trustees 

Upon,  &c.  {take  Form  No.  44). 

(1)  The  said (settlor),  As  Settlor,  hereby  assigns  unto  the      No.  47. 

Trustees 


Assignment 

All  and  singular  the  chattels  and  effects  referred  to  in  the  and  settlement 

,    .        ,  n,   T      -,  o^  Heulooms 

Inventories  mentioned  m  the Schedule  hereto,  referred  to  in 

To  HAVE  AND  RECEIVE  the  premises  unto  the  Trustees  absolutely, 
Upon  the  trusts  and  subject  to  the  powers  and  provisions  herein- 
after declared  concerning  the  same : 

(2)  The  Trustees  shall  stand  possessed  of  the  said  chattels  and  Trusts  of  the 
effects  lastly  hereinbefore  assigned  (hereinafter  called  the  Heir-     ®'^°°"^^^ 
looms).  Upon  trust  to  allow  the  Heirlooms  to  devolve  and  be 
enjoyed,  so  far  as  the  law  will  permit,  as  Heirlooms  along  with 
the  freehold  premises  hereby  settled,  or  any  mansion  or  other 
houses  hereb}^  settled  in  which   the   same  may  be  placed,  but  so 

kinds  of  property,  &c.,  e.g.,  policies,  proceeds  of  sale  of  leaseholds  and  invest- 
meuts.     It  avoids  the  repetition  of  the  last  part  of  Form  No.  44  in  the  draft. 

(a)  This  Form  is  required  where  by  reason  of  family  charges  nuder  the  old 
settlement  not  being  capable  of  being  released  the  trusts  of  that  settlement 
cannot  be  wound  up. 

(h)  If  desired,  a  trust  for  sale  of  the  heirlooms  can  be  inserted  and   the    Trust  for  sale 
proceeds  treated  as  capital  money  as  in  the  case  of  leaseholds,  Form  No.  37.    °^  lieu-looms. 
If  the  heirlooms  are  settled  under  a  power  of  appointment.  Form  No.  42  can 
be  adapted, 
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(forms)  settlements  (eeal). 


Sales  and  other 
dealings  with 
the  Heirlooms 
and  conse- 
quent altera- 
tions in  the 
Inventories  or 
X^reparation 
of  new 
Inventories. 


nevertheless  that  the  Heirlooms  [or  any  undivided  share  thereof] 
shall  not  vest  absolutely  in  any  person  hereby  made  tenant  in 
tail  [male  or  in  tail]  by  purchase  (c)  (i.)  who  dies  under  the  ap;e 
of  twenty-one  years,  or  (ii.)  who  dies  before  he  [or  she]  becomes 
entitled  to  the  actual  possession  of  the  Heirlooms,  or  (iii.)  who 
dies  before  the  expiration  of  twenty-one  years  from  the  determi- 
nation of  all  estates  for  life  preceding  his  [or  her]  estate  in  tail 
male  or  in  tail  without  in  either  of  the  two  last  mentioned  cases 
having  with  the  consent  of  the  protector  of  the  Settlement  (if 
any)  either  barred  the  entail  in  all  the  freehold  hereditaments  for 
the  time  being  subject  to  the  limitations  hereof  or  declared  by 
deed  that  the  Heirlooms  or  any  of  them  should  (without  prejudice 
to  any  prior  interest)  vest  in  him  [or  her]  absolutely  ;  but  on  the 
death  of  any  such  person  before  attaining  an  absolutely  vested 
interest  in  the  Heirlooms  the  same  shall  devolve  in  like  manner 
as  if  they  had  been  freeholds  of  inheritance  and  had  been  hereby 
settled  accordingly  (d) : 

(3)  A  SALE  of  the  Heirlooms  or  any  of  them,  and  any  other 
Heirlooms  for  the  time  being  subject  to  the  trusts  hereof,  and  a 
purchase  of  other  chattels,  may  be  made  under  section  thirty- 
seven  of  the  Settled  Land  Act,  1882  [with  the  consent  of  the 
Trustees] ,  without  any  order  of  the  Court  (e),  and  the  tenant 
for  life  may  direct  the  Heirlooms  to  be  kept  in  such  mansion, 
houses  and  other  places  as  he  thinks  lit,  and  may  exchange  the 


Variation 
where  there 
is  a  name 
and  arms  or 
shifting 
clause. 


(c)  It  is  conceived  that  the  words  in  the  text  meet  the  difficulties  raised  in 
Scarsdale  v.  Curzon  (1859),  1  J.  &  H.  40;  29  L.  J.  Ch.  2-J9,  and  in  Be 
Avgerstein,  1895,  2  Ch.  883  ;  65  L.  J.  Ch.  57 ;  see  also  Be  FotJiergill,  1903, 
1  Ch.  149;  72  L.  J.  Ch.  164 ;  Be  Dayrell,  1904,  2  Ch.  496;  73  L.  J.  Ch.  795  ; 
Be  Chesham,  1909,  2  Ch.  329  ;  78  L.  J.  Ch.  692  ;  Be  Parl-er,  1910, 1  Ch.  581 ; 
79  L.  J.  Ch.  161. 

(d)  If  the  settlement  contains  a  name  and  arms  clause  or  other  shifting 
clause,  add : — 

And  so  that  the  proviso  for  cesser  of  [or  shifting]  estates 
hereinbefore  contained  shall  cease  to  apply  to  the  Heirlooms 
after  the  same  shall,  or  would  but  for  such  proviso,  have  vested 
absolutely. 

(e)  See  S.  L.  Act,  1882,  s.  37  ;  Be  Hope  (1910),  26  T.  L.  E.  413.  The 
effect  of  the  power  of  sale  in  the  Act  is,  in  certain  cases,  to  alter  the  devo- 
lution of  the  property — e.g.,  where  the  proceeds  of  sale  are  applied  in 
discharge  of  incumbrances  on,  or,  sernhle,  improvements  to,  or  the  purchase 
of,  freeholds,  see  Wolst.  Conv.  Acts,  9th  ed.,  394,  and  cases  there  cited. 
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Heirlooms  or  any  of  them,  or  alter  the  form  or  fashion  thereof, 
or  substitute  other  articles  therefor  at  his  own  expense,  so 
nevertheless  that  before  making  such  alteration  or  substitution 
the  tenant  for  life  shall  obtain  the  opinion  of  some  expert 
aj)pointecl  by  him  that  the  proposed  alteration  or  substitution 
will  not  diminish  the  value  of  the  Heirlooms  for  the  time  being 
subject  to  the  trusts  hereof ;  And  upon  every  sale,  purchase, 
exchange  or  substitution  of  Heirlooms  the  Inventories  mentioned 
in  the Schedule  hereto  shall  be  altered  and  signed  in  dupli- 
cate by  the  tenant  for  life  and  the  Trustees,  and  one  copy  of 
each  shall  be  kept  1)}^  tbe  tenant  for  life  for  the  time  being 
entitled  to  the  use  and  possession  of  the  Heirlooms  and  the 
other  by  the  Trustees,  or  a  new  Inventory  or  Inventories  referring 
only  to  the  Heirlooms  for  the  time  being  subject  to  the  trusts 
hereof  may  be  prepared  at  any  time,  signed  in  duplicate,  and 
copies  kept  in  place  of  the  original  Inventories  at  the  cost  of  the 
trust  estate,  and  thereupon  the  original  Inventories  may  be 
destroyed  ;  and  the  new  Inventories  so  signed  as  aforesaid  shall 
be  conclusive  evidence  as  regards  all  persons  interested  under 
these  presents  as  to  what  chattels  for  the  time  being  are  held  as 
Heirlooms  on  the  trusts  hereof,  and  upon  any  change  in  the  Heir- 
looms the  new  Inventories  shall  be  altered  and  re-signed  as 
aforesaid  or  new  Inventories  made,  as  may  be  convenient: 

(4)  After  the  death    of  any  tenant  for    life    and   upon  the  Receipts  to  be 
Heirlooms  being  handed  over  to  the  jDerson  for  the  time  being  usufructuaries 
entitled  to  the  use  and  possession  thereof,  such   person   shall  loof^lg  ^re^' 
sign   a  receipt  for  the  same  at  the  foot  of   the  copy  of   each  ^'".Y^®'^  °'''^^' 
Inventory  retained  by  the  Trustees  ; 

(5)  The  Trustees  are  hereby  empowered  from  time  to  time  to  Power  for 
inspect  and  examine  the  state  of  the  Heirlooms  and  to  require  inspect  Heir- 
(subiect  to  the  provisions  hereinafter  contained  as  to  insurance)  i°o."is  and  see 

\         0  L  /    to  insurance 

that  the  same  be  insured  (/')  against  loss  or  damaijie  by  burglary,   and  preserva- 

^''  ^      ^  .  .  &        J  '    tion,  and  to 

theft   or  fire,  so  far  as  they  are  capable  of  being  so  insured,  and  make  arrange- 

,T,i-  1  Tiii  iiT     meuts  as  to  the 

to    be   otherwise   properly  preserved,  and  to    be   restored   and  Heirlooms 

during  a 
minority. 

(/)  Apart  from  this  direction  the  trustees  can  under  s.  IS  of  the  T.  Act, 
1893,  insure  out  of  income  if  the  tenant  for  life  refuses  to  do  so :  Be  E.  of 
Egmont's  Trusts,  1908,  1  Oh,  821  ;  77  L.  J.  Ch.  479.  Where  chattels  have 
been  insured  out  of  income  by  trustees  diuing  the  minority  of  a  tenant  for 
life,  he  is  entitled  to  the  policy  money  :  Jle  Quickens  Trnsfs,  1908,  1  Ch.  887  ; 
77  L.  J.  Oh.  523. 
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(forms)  settlements  (real). 


Protection  to 
the  Trustees 
and  applica- 
tion of  insur- 
ance money. 


Settlement  not 
to  be  regis- 
tered as  a 
bill  of  sale  of 
the  Heirlooms. 


repaired  at  the  expense  of  the  usufructuary  thereof  for  the  time 
heing,  but  except  during  a  minorit}^  or  at  any  other  time  while 
the  Heirlooms  are  in  the  actual  custody  of  the  Trustees,  it  shall 
not  be  obligatory  on  the  Trustees  to  inspect  and  examine  the 
Heirlooms  or  to  require  that  the  same  be  insured,  preserved, 
restored  or  repaired ;  but  during  a  minority  the  Trustees  may 
apply  any  rents,  profits  and  income  of  the  premises  hereby 
settled  for  any  of  the  aforesaid  purposes,  or  for  paying  any 
person  or  persons  for  acting  as  custodian  or  custodians  of  the 
Heirlooms,  and  may  in  their  discretion,  without  being  liable  to 
account  for  any  loss  which  may  arise  by  reason  of  the  exercise 
of  such  discretion,  permit  any  person  who,  if  of  full  age,  would 
be  entitled  to  have  the  use  and  enjoyment  of  the  Heirlooms,  or 
his  guardian  or  guardians,  to  have  such  use  and  enjoyment  of 
the  Heirlooms,  or  any  of  them,  during  the  minority  of  such 
person,  or  may  permit  the  Heirlooms  to  be  kept  in  any  mansion 
house  or  other  place  in  which  they  have  hitherto  been  kept  and 
to  be  used  and  enjoyed  therewith  : 

(6)  So  long  as  the  Heirlooms  have  been  handed  over  to  the 
person  for  the  time  being  entitled  to  the  use  and  enjoyment 
thereof,  or  to  such  infant  or  guardians  as  aforesaid,  or  to  the 
persons  occupying  such  mansion,  houses  or  other  places  as 
aforesaid,  the  Trustees  shall  not  be  liable  in  any  way  for  any 
theft,  loss,  damage  or  depreciation  or  for  any  omission  or  any 
unauthorised  dealing  therewith  or  disposition  thereof,  nor  shall 
the  tenant  for  life  or  other  person  having  the  use  and  enjoy- 
ment of  the  Heirlooms  be  liable  for  any  theft,  loss  or  damage  if 
he  complies  with  the  provisions  herein  contained  as  to  insurance 
and  repairs ;  but  all  money  received  in  respect  of  any  such 
insurance  shall,  until  the  same  is  laid  out  in  acquiring  other 
chattels  to  be  held  as  Heirlooms  or  in  restoring  any  Heirlooms, 
be  treated  as  capital  money  arising  from  the  freehold  heredita- 
ments hereby  settled  and  be  primarily  liable  to  be  laid  out  in 
the  purchase  of  freehold  land  to  be  conveyed  to  the  uses  declared 
concerning  the  said  freehold  hereditaments; 

[(7)  This  Indenture  is  not  to  be  registered  as  a  bill  of  sale  of 
the  Heirlooms  (^)]  : 

(v)  The  words  in  square  brackets  are  not  required  in  the  case  of  a  marriage 
settlement,  which  is  excepted  from  the  operation  of  the  Bills  of  Sale  Act, 
1878,  see  s,  4. 
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(8)  The  Heirlooms,  or  any  of  them,  may  be  let,  together  with  Power  to  let 
any  mansion  house  or  other  house  for  the  time  being  subject  to 
the  limitations  of  these  presents  in  which  any  Heirlooms  may 
be  kept,  by  the  person  or  persons  (if  any)  for  the  time  being 
entitled  to  let  such  mansion  or  other  house,  provided  that  the 
Tenant  sign  an  inventory  and  covenant  or  agree  with  the  tenant 
for  life  or  the  Trustees,  as  the  case  may  require,  to  keep  the 
same  during  his  tenancy  in  repair,  and  not  to  assign,  underlet 
or  part  with  his  interest  under  such  tenancy  without  the  consent 
in  writing  of  the  tenant  for  life  or  the  Trustees,  as  the  case  may 
require,  and  during  any  such  tenancy  neither  the  tenant  for 
life  nor  the  Trustees  shall  be  liable  for  any  loss,  damage  or 
depreciation  in  resj)ect  of  the  Heirlooms  delivered  to  the  Tenant. 

The  following  provisions  shall  have  ejffect  with  respect  to  the     ]^o.  47a. 
Heirlooms  hereinbefore  assigned  on  trust  for  sale  (namel}')  : — 


money  (h). 


Alternative 

(i.)   So  long  as  any  tenant  for  life  in  possession   hereunder  clause  if  the 

shall  be  of  full  age  and  capacit}^  the  Heirlooms  shall  not  be  sold  assigned  on 

or  otherwise  dealt  with  without  his  consent :  amftheVi? 

(ii.)  The  use  of  the  Heirlooms,  or  any  of  them,  may  be  leased  ceeds  are 

^  ■  ■'  -'    _  ...  directed  to  be 

with  any  mansion  or  other  house   subject   to  the  limitations  held  as  capital 

hereof  by  the  person  or  persons  (if  any)  for  the  time  being 

entitled  to  let  such  house,  and  the  Trustees  shall  not  be  concerned 

to  see  to  the  preservation  or  insurance  of  the  Heirlooms  during 

any  tenancy,  nor  l)e  liable  for  an}^  loss,  damage  or  depreciation 

during  any  such  tenancy  : 

(iii.)  Until  sale  and  subject  to  any  such  tenancy  the  person 
(if  any)  of  full  age  for  the  time  being  entitled  to  possession  or  to 
the  rents  and  profits  of  the  premises  hereby  settled  shall  be 
entitled  to  the  use  of  the  Heirlooms,  and  shall  provide  for  the 
repair,  insurance  and  safe  custody  of  the  same : 

(iv.)  Except  during  a  minority  the  Trustees  shall  not  be 
concerned  to  see  to  the  rei3air,  insurance  or  safe  custody  of  the 
Heirlooms,  nor  be  liable  for  any  loss,  damage  or  depreciation 
to  the  same  or  in  respect  of  any  unauthorised  dealing  with  or 
disposition  of  the  Heirlooms  or  any  of  them : 

(v.)  It  shall  not  be  obligatory  to  make  or  sign  any  inventory 
of  the  Heirlooms : 

(A)  A  clause  on  these  lines  considerably  shortens  the  trusts,  and  may  be 
employed  where  the  heirlooms  are  not  of  great  value. 
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(forms)   settlements   (real). 


No.  47b. 

Clause 

where  fanning 
live  and  dead 
stock  are 
assigned  to  the 
Trustees  on 
trust  for  sale, 
the  proceeds 
to  be  held  as 
capital  money. 


The  following  provisions  shall  have  effect  with  respect  to  the 
farming  live  and  dead  stock,  and  effects  hereinbefore  assigned 
on  trust  for  sale,  and  to  any  other  similar  stock  purchased  under 
the  power  for  that  purpose  hereinafter  contained  (hereinafter 
called  the  Farming  Stock)  (that  is  to  say) : — 

(i.)  So  long  as  any  tenant  for  life  in  possession  hereunder 
shall  be  of  full  age  and  capacity  the  Farming  Stock  shall  not  be 
sold  or  otherwise  dealt  with  without  his  consent : 

(ii.)  Until  sale  the  person  (if  any)  of  full  age  for  the  time 
being  entitled  to  possession  or  to  the  receipt  of  rents  and  profits 
of  the  premises  hereby  settled  shall  be  entitled  to  the  use  of  the 
Farming  Stock,  and  shall  have  power  to  exchange  or  dispose  of 
any  of  the  Farming  Stock  on  replacing  articles  of  the  like  nature 
and  of  equal  or  greater  value,  and  shall  provide  for  the  repair 
and  safe  custody  and  upkeep  of  the  same  at  his  own  expense : 

(iii.)  Except  during  a  minority  the  Trustees  shall  not  be  con- 
cerned to  see  to  the  repair,  safe  custody  or  maintenance  of  the 
Farming  Stock,  nor  be  liable  for  any  loss,  damage  or  depreciation 
to  the  same  or  in  respect  of  any  unauthorised  dealing  with  or 
disposition  of  the  Farming  Stock  or  any  part  thereof : 

(iv.)  On  the  death  of  any  tenant  for  life  or  in  tail  in  possession, 
if  his  personal  representatives  shall  hand  over  to  the  Trustees 
Farming  Stock  equal  in  value  (according  to  a  valuation  made  in 
the  usual  way)  to  the  sum  of  £—  (being  the  agreed  value  of  the 
Farming  Stock  hereby  settled),  together  with  the  value  (estimated 
according  to  the  purchase  price)  of  any  Farming  Stock  purchased 
under  the  power  for  that  purpose  hereinafter  contained,  and 
after  deducting  from  such  gross  value  any  money  paid  to  the 
Trustees  in  respect  of  sales  of  Farming  Stock,  such  handing  over 
of  Farming  Stock  as  aforesaid  shall  be  a  sufficient  discharge  to 
the  estate  of  the  deceased  tenant  for  life  or  tenant  in  tail : 

(v.)  In  case  the  Farming  Stock  so  handed  over  shall,  in  the 
opinion  of  the  Trustees,  be  insufficient  in  value,  then  the  deficiency 
(the  amount  whereof  shall  be  determined  by  the  Trustees)  shall 
be  made  good  in  money  out  of  the  estate  of  the  deceased  : 

(vi.)  Any  capital  monej  arising  from  the  sale  of  any  Farming 
Stock  may  from  time  to  time  be  laid  out  in  the  purchase  of  other 
stock  of  a  like  nature  : 

(vii.)  It  shall  not  be  necessary  to  make  or  keep  any  Inventories 
of  Farming  Stock. 
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Section  VIII. 

PROVISIONS    BY    WAY    OF    EXTENSION    OF    THE 
SETTLED   LAND   ACTS   (i). 

In  these  presents,  unless  the  contraiy  appears  : —  j\o.  48. 

(i.)  Words  and  exi^ressions  have  the  same  meanings  as  those  ~ 

attached  by  the  Settled  Land  Acts,  1882  to  1890,  to  similar  words  woixis  used  in 
and  expressions,  and  the  Interpretation  Act,  1889,  shall  apply  to  t^^^  Settled 

■^                    .          .                              '-                                                                   1  1    J  Land  Acts, 

these  presents  in  like  manner  as  it  applies  to  the  Settled  Land  i882toi890, 

Acts,  1882  to  1890  :  pl^tltion  Act^ 

(ii.)  The  expression  "Settled  Land  Acts"  means  the  Settled  ]^^^' 

Land  Acts,  1882  to  1890,  and  includes  any  Act  extending,  amend-  Land  Acts." 
ing  or  consolidating  the  same. 

Notwithstanding   any   restriction   contained   in   the    Settled  No.  49. 

Land  Acts,  the  following  powers  additional  to  or  larger  than  the  lutroductor 

powers  conferred  by  those  Acts  are  hereby  conferred  on  a  tenant  clause. 
for  life  of  the   premises   hereby   settled,  and  on   every  person 
having  the  powers  conferred  on  a  tenant  for  life  by  those  Acts, 
and  on  the  Trustees  of  the  Settlement  (that  is  to  say) : — 

Capital  money  arising  under  the  Settled  Land  Acts,  1882  to  No.  50. 

1890,   or  the  powers  herein  contained,  or  money  representing  r~~.    :      r 

^                                     _                    _          _                      .'1                       o  Interim  mvest- 

surplus  rents  and  profits  during  a  minority,  or  any  other  money  meut  of 

liable  to  be  invested  under  the  trusts  hereof,  may  be  invested  in  money  (k). 
the  names  of  the  Trustees  :  — 

(i.)  In  or  on  any  investments  for  the  time  l)eing  authorised  as  investment 
investments  for  trust  money  or  on  real  or  leasehold  securities  in 


England  or  Wales  (whether  by  way  of  registered  charge  or 
otherwise),  and  also  in  or  on  the  stock  or  securities  (not  payable 
to  bearer)  of  any  British  Colony  or  Dependency  or  any  foreign 
Government  or  State,  or  of  any  municipal  corporation,  gas,  electric 


(t)  The  draftsman  will  select  such  (if  any)  of  the  Forms  under  this  heading 
as  may  be  required. 

It  is  no  longer  necessary  to  provide  for  the  case  of  a  lunatic  tenant  for   Lunatic  tenant 
life  not  so  found  :  Lunacy  Act,  1908.  s.  L  [°^^JJ^  "^"^  ^° 

(A-)  See  y.  L.  Act,  1882,   s.   21.     This  is  a   wide  range  clause,  which  can 
readily  be  cut  down  to  meet  the  circumstances  of  each  case. 
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Additional 
powers  to 
acquire  land 
and  redeem 
charges. 


Power  to  vary 
investments. 

Power  to  lend 
money  for  a 
term  certain. 


Dealings  with 

leasehold 

interests. 


light,  harbour  or  local  authority  in  Great  Britain,  and  also 
in  or  on  [the  stock  or  shares,  ordinary  or  otherwise,  or]  the 
bonds,  mortgages,  debentures  or  debenture  stock  or  guaranteed 
or  preference  stock  (not  payable  to  bearer)  of  any  company, 
whether  public  or  private,  incorporated  in  the  United  Kingdom, 
or  any  British  Colony  or  State,  under  the  Companies  Acts  or 
under  any  special  Act  of  the  Imperial  Paidiament  or  of  any 
Colonial  Legislature  or  Royal  Charter,  and  whether  trading  or 
otherwise  carrying  on  business  in  Great  Britain,  India  or  any 
British  Colony,  State,  or  Dependency  or  elsewhere  [which  shall 
have  paid  dividends  on  its  ordinary  stock  or  shares  for  at  least 
three  years  prior  to  the  date  of  investment],  or  on  the  security 
of  any  life  interest  in  any  real  or  personal  property,  together 
with  an  insurance  on  the  life : 

(ii.)  In  the  purchase  or  acquisition  of  freehold,  copyhold  or 
leasehold  mines,  minerals,  easements,  rights,  privileges,  un- 
divided shares  in  land  and  other  hereditaments,  but  in  the  case  of 
leaseholds  held  for  a  term  of  which  not  less  than  forty  years  (l) 
is  unexpired  at  the  time  of  purchase,  or  in  the  purchase  or 
redemption  of  any  perpetual  rent-charge  or  annual  sum  for  the 
time  being  charged  on  the  premises  hereby  settled,  or  any  part 
thereof : 

(iii.)  Any  such  investments  may  be  changed  from  time  to  time 
for  others  of  a  like  nature  : 

(iv.)  A  CONTRACT  may  be  made  that  money  invested  on  any 
security  shall  not  be  called  in  during  any  period  not  exceeding 
five  years,  provided  interest  be  paid  within  thirty  days  after  the 
half-yearly  or  other  day  on  which  it  becomes  due : 

(v.)  In  the  case  of  leasehold  investments  or  securities  the 
investigation  of  the  lessor's  title  may  be  dispensed  with,  and 
neither  the  Trustees  nor  tenant  for  life  shall  be  liable  for 
omitting  to  make  such  investigation  (in). 


Sinking  fund 
policy. 


(/)  If  desired,  provisions  maybe  added  directing  the  purchase  out  of  capital 
money  of  a  sinking  fund  policy  at  a  single  premium,  if  leaseholds  having 
less  than  sixty  years  to  run  are  purchased,  for  an  amount  equal  to  the 
purchase-money  for  the  lease  ;  or  directions  may  be  made  for  keeping  up 
the  policy  out  of  the  income  of  the  property.  In  any  case  the  insurance 
money  should  be  made  to  devolve  as  capital  money. 

(m)  .See  also  the  Forms  in  Settlements  (Personal)  relating  to  investments, 
which  may  be  adapted  here. 
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Capital  money  arising  under  the  Settled  Land  Acts  from  the      No.  51. 

premises    hereby    settled   may    be   applied    in    the   purchase  of  purchase  and 

hereditaments  in  Ireland  :  exchange  not 

rn  •  1  1  11  1  o  1  •  limited  to 

IHE  premises  herel)y  settled,  or  any  part  thereof,  may  be  given  EngUind(7i). 
in  exchange  for  hereditaments  in  Ireland. 

Fines  received  on  the  grant  to  a  copyholder  of  a  licence  to      ^ 
demise  or  on  the  acceptance  of  a  surrender  of  a  lease  may  be 


paid  to  the  tenant  for  life,  but  shall  be  accounted  for  by  him  to  ,^™^''  '^^  * 

■*•  _  -'  hcence  or 

the  Trustees  as  capital  mone}^  surrender. 

Where    the    tenant  for   life   directs  (o)  capital  money    to    be 
invested    on    any    security    or    investment    ajDpearing    to    be       No.  52. 
authorised,  the  Trustees  shall  give  effect  to  his  directions  and  Extension  of 
shall  not  be  liable  for  the  acts  of  any  agent  (7))  employed  by  the  s-  -la  of 
tenant  for  life  in  connexion  with  tlie  transaction  or  for  not  employ-  1882,  for  the' 
ing  a  sej)araLe  agent  in  or  about  the  acquisition  or  valuation  of  the  Trustees. 
the  security,  or  the  investigation  of  the  title  (q)  thereto,  or  for 
the  disposition  of  the  security,  if  it  purports  to  vest  the  same  in 
the  Trustees  in  the  usual  way  ;  and  in  the  case  of  any  sale,  mort- 
gage or  other  disposition  by  the  tenant  for  life  of  settled  land  or 
of  any  easement,  right  or  privilege  over  the  same,  the  Trustees 
shall  not  be  liable  for  consenting  to  the  payment  or  application 
of  the  money  thereby  arising  for  any  purpose  appearing  to  be 
authorised,  and  the  Trustees  shall  not  be  lial)le  in  any  way  on 
account  of  the  documents  of  title  relating  to  the  settled  land,  or 
of  these  presents  being  placed  in  the  custody  of  the  tenant  for 
life  (r)  or  a  person  having  the  powers  of  a  tenant  for  life. 

The  power  of  sale  conferred  by  the  Settled  Land  Acts  shall      No.  63. 
include  and  authorise  (.s)  a  sale  for  a  nominal  consideration  or  Power  to  g*ive 

""     " — -    sites  for 

(rt)  See  S.  L.  Act,  1882,  ss.  4  (8),  23.  churches,  &c. 

(0)  The  trustees  are  not  bound  to  follow  the  directions  of  the  tenant  for  Position  of 
life  if  they  have  evidence  that  the  investment  is  undesirable:  Re  ffunf's  trustees  in 
S.  E.,  1906,  2  Ch.  11 ;  75  L.  J.  Ch.  496. 

{p)  The  trustees  may  select  their  own  broker:  Re  I),  of  VIevclamVs 
8.  E.,  1902,  2  Ch.  350 ;  71  L.  J.  Ch.  763. 

[q)  The  trustees  are  not  bound  to  invest  on  mortgage  unless  satisfied  that 
the  direction  of  the  tenant  for  life  was  given  upon  a  proper  investigation  of 
title,  a  proper  report  as  to  value,  and  proper  advice  as  to  the  form  of  mortgage  : 
Re  Hotham,  1902,  2  Ch.  575 ;  71  L.  J.  Ch.  789. 

(r)  See  Re  Burtiah/s  S.  E.  (1889),  42  Ch.  D.  621 ;  58  L.  J.  Ch.  664  ;  Re  Custody  of 
Wythes,  1893,  2  Ch.  369  ;  62  L.  J.  Ch.  663  ;  Re  Beddoe,  1893,  1  Ch.  547  ;  62  *^"''  '^^®*^'- 
L.  J.  Ch.  233  ;  Re  Newen,  1894,  2  Ch.  297  ;   63  L.  J.  Ch.  763. 

(s)  This  power  will  be  exercised  in  the  same  mode  as  the  power  of  sale, 
see  S.  L.  Act,  1882,  s.  57  (2). 


regard  to 
investments. 
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otherwise  of  hereditaments  for  all  or  any  one  of  the  following 
purposes,  but  not  exceeding  in  extent  two  acres  for  any  one 
purpose  (namely),  as  a  site  for  a  church,  chapel  or  any  yard 
thereto,  parsonage  house,  school  house  or  garden  or  playground 
thereto,  or  for  a  burial  ground,  whether  in  connexion  with  the 
Church  of  England  or  not,  or  for  the  construction  of  any  railway, 
canal,  road  (public  or  private),  dock,  drain,  watercourse, 
reservoir,  town  hall,  market  house,  market  place,  hotel,  public- 
house,  recreation  ground,  race  course,  drill  ground,  rifle  range, 
golf  links,  cricket,  tennis  or  croquet  grounds,  fiats,  v>7aterworks, 
electric  power  or  gas  works,  hospitals,  dispensaries,  libraries, 
clubs,  public  works,  buildings  or  institutions,  or  for  any  purpose 
connected  with  any  such  building  or  works,  or  for  any  other 
public  or  charitable  purpose  in  connexion  with  the  premises 
hereby  settled,  or  tending  to  the  benefit  of  the  persons  residing 
or  for  whom  dwellings  may  be  erected  on  the  premises,  but  so 
that  money  or  other  valuable  consideration  (if  any)  in  the  nature 
of  capital  received  on  any  such  sale  shall  be  deemed  capital 
money  arising  under  the  Settled  Land  Acts,  or  an  investment 
representing  such  capital  money,  and  shall  be  received,  applied 
and  dealt  with  accordingly. 

No.  54.  Any  sale  or  other  disposition  may  be  made  at  a  price  to  be 

Power  to  sell  fixed  by  arbitration  (t)  [and  the  tenant  for  life  may  agree  that 
^•^/"^  P"°^  ^"^  ^®  any  dispute  arising  under  or  in  connexion  with  any  lease  or 
arbitration.       grant  shall  be  submitted  to  arbitration]. 

No.  55.  Where  an  incumbrance  (not  being  an  annual  or  periodical 

sum  payable  only  during  a  life  or  lives  or  during  a  term  of  years 

charge  by  way    absolute  or  determinable)  affects  any  part  of  the  premises  hereby 

of  additional  ,     t     ,i  i     p         i-e  -n      i_i  i        p    ,i        • 

or  substituted  Settled  the  tenant  tor  hie  may,  with  the  consent  of  the  incum- 
secuuty  (u).  }3j.aiicer,  charge  that  incumbrance  on  any  other  part  of  tbe 
settled  land,  whether  already  charged  therewith  or  not,  by  way 
of  additional  or  substituted  security,  and  raise  the  money 
properly  required  for  payment  of  the  costs  of  the  transaction  on 
mortgage  of  the  settled  land  or  of  any  part  therof,  and  by 
conveyance  of  the   fee  simple,  or  other  estate  or  interest  the 


[t)  See  Be  E.  o/  Wilton's  S.  E.,  1907,  1  Ch.  50;  76  L.  J.  Ch.  37. 
Further  (")  ^^^^^  power  saves  the  costs  of  stamp  duty,  &c.,  incidental  to  paying  off 

security.  a  mortgage  and  advancing  the  money  again  under  s.  1 1  of  the  S.  L.  Act, 

1890. 
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subject  of  the  Settlement,  or  by  creation  of  a  term  of  years  in 
the  settled  land,  or  otherwise,  make  provision  accordingl3\ 

A  MORTGAGE  of  the  premises  hereby   settled,   or  of  any  part       No.  56. 
thereof,  may  from  time  to  time  or  at  any  time  be  made  : —  ^        I 

•'        _  'f  -Power  to 

(i.)  For  raising  any  sum  or  sums  of  money  [not  exceeding  in  i-aise  money  for 

,  ,,  iji-  '-  n  iraproveiueuts. 

the  whole  under  tins  present  power  the  sum  of  £ J  requn-ed  aud  other 

for  paying  the  cost  of  improvements  the  cost  of  which  could  ^'^^p"'''^'" 
be  paid  out  of  capital   money  if   there  were  any  such   money 
in  the  hands  of   the  Trustees,   and  the   expenses   incurred  in 
raising  the  same  : 

(ii.)  For  the  payment  of  any  succession  duty,  estate,  settle-  Death  duties, 
ment  estate,  or  other  death  duties  (x),  or   increment  value    or  *'^' 
reversion  duties  which  may  at  any  time  become  a  charge  on  or 
be  payable  in  respect  of  the  jjremises  hereby  settled,  or  any  part 
thereof  : 

(iii.)  For  any  other  purpose  for  which  capital   money,  if  in  General 
hand,  might  be  paid  or  applied  (//).  purposes. 

A  MORTGAGE  of  the  premises  hereby  settled,  or  of  any  part      ]s[q,  57. 

thereof,  may  from    time  to  time  or  at   any  time  be  made  for  

raising  any  sum  or  sums   [not    exceeding  in  the  whole  under  raise  money  for 

this  present  power    the  sum  of  £> ],and  the  sum  or  sums  lanr&c!"*^"^ 

so  raised  shall  after  payment  thereout  of  all  costs  and  expenses 
incurred  in  raising  the  same  be  held  Upon  the  trusts  {continue 
as  in  Form  No.  44). 

(i.)  Provided    that    all    principal    money    raised    under   any      No.  58. 

power  herein   contained    for  the  purpose    of   (^'.//.,    "  dis-  principal  to  be 

charging  succession  duty")    or   any   other   purpose    which  the  ppai<iby 

1 11 S  till  lllCll.  t  s 

tenant  for  life  may    not    consider    will  be  for    the    permanent  in  case  of 

benefit  of  the  inheritance  shall  be  repaid  to  the  Trustees  by temporary 

equal  half-yearly  instalments,  the  first  half-yearly  instalment  to  be  P"'^p°^'^^- 
paid  at   the  end  of  half  a  year  from  the  date,  or   the  respective 
dates,  when  the  money  is  raised,  and  all  sums  received  by  the 

{x)  See  Fin.  Act,  1894,  s.  9.  The  charge  of  estate  duty  is  automatic : 
Lord  Advocate  v.  Countess  of  Moraij,  1905,  A.  C.  531  ;  "4  L.  J.  P.  C.  122. 
Interest  on  the  dutj'  cannot  be  raised  by  mortgage,  and  must  be  borne  by  the 
tenant  for  life  apart  from  express  dii-ections :  Re  Howe,  1903,  2  Ch.  69 ;  72 
L.  J.  Ch.  461.     Estate  duty  can  be  raised  under  S.  L.  Act,  1890,  s.  11. 

(//)  This  would  enable  money  to  be  raised  for  the  purchase  of  land;  and 
see  next  Form. 
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Trustees  in  respect  of  such  instalments  shall  be  held  by  them 
Upon  (continue  as  in  Form  No.  44) : 
Rent-charge  to  (ii.)  If  and  as  often  as  any  money  shall  be  raised  for  any  such 
l^urpose  as  aforesaid  the  hereditaments  for  the  time  being  subject 
to  the  limitations  of  these  presents  shall  stand  charged  with  the 
payment  to  the  Trustees  of  a  yearly  rent-charge  sufficient  in 
amount  to  discharge  the  half-yearly  instahnents  aforesaid,  such 
yearly  rent-charge  to  commence  from  the  date  when  such  money 
is  raised,  and  to  continue  payable  half-yearly  on  the  same  dates 

as  such  half-yearly  instalments  during  the  period  of  {i.e., 

one  year  for  every  two  ivstalnunts)  years,  and  the  [appointment 
and]  conveyance  hereinbefore  contained,  shall  operate  To  the  use 
to  create  and  to  give  effect  to  the  said  rent-charge,  and  to  confer 
on  the  Trustees  all  statutory  {z)  and  other  powers  for  recovery 
thereof  : 

[  (iii.)  Provided  always,  that  any  power  to  raise  money  for  the 
purpose  aforesaid  may  be  exercised  from  time  to  time  as  and 
when  any  money  previously  raised  has  been  discharged  by  means 
of  the  half-yearly  instalments  hereinbefore  directed  to  be  paid  in 
respect  thereof,  so  that  no  greater  sum  in  the  whole  than  the 
sum  of  £ be  at  any  one  time  undischarged  (a).] 

No.  59.  Capital   money  arising  under  the  Settled  Land  Acts  [or  under 

t;        \       T   anv  power  herein   contained]  may  be  ai^plied  by  the  direction  of 

Power  to  make  ''    '-  _  j  ./  i  i  j 

improvements  a  tenant  for  life,  or  person  having  the  powers  of  a  tenant  for  life, 
money '^^vith'out  of  tlio  premises  hereby  settled  in  or  towards  payment  for  an 
subm'itted'f^"!^  improvement  authorised  by  the  said  Acts  [or  these  presents] 
without  any  scheme  being  first  submitted  for  approval  to  or 
approved  by  the  Trustees,  and  solely  upon  the  certificate  of  a 
competent  engineer  or  able  practical  surveyor  nominated  by  the 
Trustees  certifying  that  the  work  or  operation,  or  some  specified 
part  thereof,  has  been  properly  executed,  and  what  amount  is 
properly  payable  in  respect  thereof  [or  may,  at  the  discretion 
of  the  Trustees,  be  paid  to  the  person  for  the  time  being 
entitled  to  the  possession  or  receipt  of  the  rents  and  protits  of 
the  premises  hereby  settled  for  the  purpose  of  being  so  applied 

(z)  See  Conv.  Act,  1881,  s.  44. 

((i\  This  sub-clause  will  only  be  used  where  the  power  to  raise  the  money- 
is  expresoly  limited  to  a  fixed  amount. 

(h)  S.  L."  Act,  1882,  s.  26 ;  S.  L.  Act,  1890,  s.  15. 
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without  the  Trustees  being  bound  to  see  to  or  being  in  any  ^Yay 
responsible  for  the  due  apphcation  thereof]. 

Improvements  on  which  capital  money  may  be  expended  shall      No.  60. 
for  the  purposes  of    these  presents    include    any  improvement  ^^.^^  ^^^^^^ 
or  work  from  time  to    time  authorised  at    the    request    of  the  sion  of 
tenant  for  life  by  the  Trustees  as  being  likely  to  permanently  improVements. 
enhance  the  value  of  the  premises  hereby  settled,  as  well  as  all 
improvements  authorised  by  the  Settled  Land  Acts  (c). 

Any  principal  mansion  house  and  the   pleasure  grounds  and       No.  61. 
park    and    lands    usually    occupied    therewith    may    be    sold,  j^~^^7"^^ 
exchanged    or  leased  without    any  consent  of   the  Trustees  or  may  be  sold, 

1  (.1^1  TT-i  n  p     ^^  L        ^^-i  without 

any  order  of  the  Court,      [lor  the  j)urposes  of  these  presents  consent ((?). 
the  following  houses  shall  be  deemed  principal  mansion  houses  : — 
{add  descriptions).^ 

a.)  A  LEASE  for  building  purposes,  including  a  lease  contain-       No.  62. 
ing    a   covenant  to    effect  or   expend   any   money   in  effecting  r;     r. 

*="  ....  Provisions  as 

imjirovements  or  to  maintain   any  buildings,  maybe  made  for  to  building 
any  term  not  exceeding  999  years.      \_Add,  if  any  special  con-     ' 
ditions  are  required : — "And  subject  to  the  following  conditions   temi(e). 
in  addition  to  or  substitution  for  those  mentioned  in  the   Settled 
Land  Act,  1882  ;  "] 

(ii.)  The  rent  (whether  a  fhie  is  taken  or  not)  may  be  fixed  Varying  rents. 
or  made  to  vary  in  such  manner  as  the  tenant  for  life  thinks 
fit,  and  any  rent  may  be    reserved  out    of  or  charged  on  any 

(c)  Or  the  Form  may  run  : — 

Improvements,  &c.  (as  aJmve),  include,  besides  the  improvements     No.  60a. 
authorised  by  the  Settled  Land  Acts,  the  following  improvements 


Another  form. 

and  works  (namely)  : — 

(i.)  The  providing  and  fixing  of  heating  apparatus  to  any 
mansion  or  other  house  : 

(ii.)  The  erection  of  an  agent's  house. 

{Here  set  out  ani/  fiirtlier  contemplated  iNiprovenients  u-hiclt 
are  not  covered  hi/  the  Acts.) 

{d)  S.  L.  Act,  1890,  s.  10. 

(e)  The  S.  L.  Act,  1882,  s.  0,  ouly  authorises  ninety-nine  years,  and  see 
s.  8  as  to  regulations  respecting  building  leases;  for  meaning  of  "  building 
purposes,"  see  s.  2. 

33—2 
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(forms)  settlements   (real), 


S.  L.  Act 
restrictions 
not  to  apply. 


Option  to 
purchase. 


Land  not  to  be 
built  upon. 


Extension  of 
building  lease 
term. 


other  real  or  pei'sonal  property  either  temporarily  or  per- 
manently, whether  belonging  to  the  lessee  or  any  other  person 
or  corporation,  besides  the  hereditaments  demised,  or  solely  out 
of  or  on  such  other  real  or  personal  property  to  the  exclusion 
of  the  hereditaments  demised,  or  in  any  other  way  the  tenant 
for  life  thinks  fit : 

(iii.)  The  restrictions  imposed  by  sub-section  three  of  section 
eight  of  the  Settled  Land  Act,  1882,  shall  not  apply  to  any  lease 
or  agreement  for  a  lease  of  the  premises  hereby  settled  : 

(iv.)  An  option  to  purchase  the  reversion  (with  or  without 
reservations)  may  be  conferred  in  any  lease  for  building 
pm'poses,  whether  at  a  fixed  price  or  at  a  price  to  be  fixed  by 
valuation  or  otherwise,  so  nevertheless  that  such  option  shall 
be  exercised  within  twenty-one  years  from  the  grant  of  the 
lease  : 

(v.)  Any  lease  for  building  purposes  may  include  land  which 
is  not  to  be  built  on,  and  may  contain  such  covenants  and  provisions 
generally  as  the  tenant  for  life  may  think  proper,  and  a  further 
lease  may  be  granted  to  the  owner  of  a  building  lease  of  land, 
which  is  not  to  be  built  on  for  a  term  equal  to  that  subsisting 
under  the  original  building  lease  and  by  way  of  variation 
thereof  : 

(vi.)  Any  lease  for  building  purposes  for  the  time  being  sub- 
sisting may  l)e  extended  for  a  term  not  exceeding  twenty-one 
years  from  tlie  time  when  the  original  term  would  have  ceased 
(and  notwithstanding  that  such  extension  may  in  effect  involve 
the  *  grant  of  a  lease  to  take  effect  in  reversion),  or  the  original 
term  may  be  merged  or  surrendered  and  a  new  term  granted  for 
the  whole  period  subject  to  covenants  and  conditions  corre- 
sponding to  those  in  the  original  lease  (/). 


Invalidity  of 
reversionary 
leases. 


(/)  A  reversionary  lease  should  be  made  to  take  effect  in  possession 
within  twenty-one  years  from  the  date  thereof  to  avoid  the  doubt  whether 
the  term  would  otherwise  be  loo  remote:  Preston,  Estates,  63;  Sanders  on 
Uses,  5th  ed.,  207;  Beard  v.  JFestcott  (1822),  5  Barn.  &  Aid.  801;  L.  & 
S.  W.  Rij.  V.  (fomm  (1882),  20  Ch.  D.  562;  51  L.  J.  Ch,  530;  j^er  contra, 
Shep.  Touchstone,  ii.,  1821  ed.,  2T2  ;  Smith  v.  Day  (1837),  2  M.  &  W.  684; 
6  L.  J.  Ex.  219  ;  article  in  50  Sol.  J.  760  ;  rf.  Leivis  v.  Ikxh-r,  1905,  1  Ch.  46; 
74  L.  J.  Ch.  39. 

To  avoid  the  grant  of  a  reversionary  lease  the  lessee  must  surrender  or 
merge  the  original  term:  Doe  v.  Walher  (1826),  5  13.  &  C.  Ill;  4  L.  J. 
(0.  S.)  K.  B.  93  ;  c/.  Bacon's  Abrid.  iv.,  7th  ed.,  186—188. 
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A  GEANT  for  building    or    any    other    purposes    whatsoever       Xo.  63. 
(whether  any   buildinos,   erections    or  improvements  are   to  be   i     ~ 

^  ''  .  .  ...  Grants  in 

made  or  not)  of  any  hereditaments   subject  to  the  hmitations  consideration 
hereof,  or  of  any  easement,  right  or  privilege  over  or  in  relation  charges  (</). 
to  the  same,  may  without  any  Order  of  the  Court  be  made  in  fee 
simjjle,  with  or  without  a  fine  in  consideration,  either  wholl}'  or 
partially  of  a  perpetual  rent-charge  either  fixed  or  varying,  and 
payable  yearly,  half-yearly  or  otherwise. 

(i.)  A  LEASE  of  mines  and  minerals,  with  or  without  the  surface      No.  64. 

thereof  or  other  hereditaments,  may  be  made  for  mining  purposes  provisions  as 

for  a  term  not  exceeding  100  years  :  to  mining 

(ii.)  The  whole  of   the  rent  and  royalties  under  every  lease  Royalties, 

for  mining  purposes    shall    be  received  and    may  be    retained  Longer  term. 

by  the  person    for  the    time    being  entitled    to  the    receipt   of  mh^hi^^-ent  to 

the  rents  and  profits  of  the  premises    hereby    settled,  or  shall  be  capital  (O. 

otherwise  be  applied  as  income  (k)  [or  The  whole,  &c.,  may  be  Variation 

.  where  tlie 

received  in  the  first  instance  by  the  tenant  for  life,  who  shall  be  tenant  for  life 
liable    to    account  to    the  Trustees  in  accordance   with   section  but°recerve\he 
eleven  of  the  Settled  Land  Act,  1882,  but  the  lessee  shall  not  be  '''^^''^^  ^■"^'^• 
concerned  to  see  to  the  application  of  any  money  paid  to  the 
tenant  for  life]  : 

(iii.)  Capital  money  may  be  applied  in  payment  of  compensa-   Compensar 
tion  for  subsidence  or  other  damage,  which  may  have   occurred  sldeneeand' 
or  arisen,  or  which  may  at  any  time  hereafter  occur  or  arise  by  damage, 
reason  of  any  act  or  default  (whether  committed  or  to  be  com- 
mitted) by  any  tenant  for   life  hereunder  or  his  ^predecessors  in 
title,  or  any  of  his  or  their  respective   lessees  or  agents,  und  the 
tenant  for  life  shall  have  power  to   direct  compensation   to    be 
paid  notwithstanding  that  a  doubt  may  be  entertained  whether 
the  claim  therefor  is  enforceable. 


{y)  See  S.  L.  Act,  1882,  s.  10 ;  S.  L.  Act,  l69u,  b.  'j. 

(A)  See  S.  L.  Act,  1882,  ss.  G,  10. 

(0  SeeS.  L.  Act,  1882,  s.  11. 

(/>■)  If  a  rent- charge  is  limited  to  the  trustees  for  accumulation  in  lieu  of    Stamp  in 

the  payments  under  s.  11,  and  there  is  a  i)rovision  for  the  cesser  of  the  rent-    ^^spect  ot 

'■    •'  ^  .  .  determniable 

charge,    when    a  maximum  sum  has  been  set  aside  as  capital,  the  Inland   rent-charge  to 

Revenue  claim  the  ad  valorem  settlement  stamp  duty  on  the  maximum  sum    be 'xccumu- 

.  lated. 

to  be  set  aside,  though  it  is  ditftcult  to  see  how  the  claim  can  be  upheld. 
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(forms)  settlements   (real). 


No.  65. 

Power  to  make 
any  lease  with 
consent  of 
Trustees  or 
under  order  of 
Court  (/). 

No.  66. 

Provision 
authorising 
dealings  witli 
the  tenant  for 
life. 


Any  lease  (not  otherwise  authorised  under  the  Settled  Land 
Acts  or  these  presents)  may  be  made  for  any  term  for  any 
purpose,  and  subject  to  such  rent  and  conditions  generally  as 
may  be  approved  of  in  writing  by  the  Trustees  or  under  an  order 
of  the  Court. 

Section  twelve  of  the  Settled  Land  Act,  1890,  shall  apply 
and  have  effect  with  respect  to  leases  and  any  other  dispositions 
or  dealings  which  are  by  the  Settled  Land  Acts  or  by  these 
presents  authorised,  and  the  Trustees,  or  where  the  tenant  for  life 
is  one  of  the  Trustees  the  other  trustees,  may  take  any  proceed- 
ings against  the  tenant  for  life  in  respect  of  the  breach  of  any 
covenant  entered  into  by  him. 


No.  67. 

Provisions  as 
to  payment  of 
land  duties 
and  death 
duties. 

Land  duties. 


As  to  death 
duties. 


As  to  licensed 
property. 


(i.)  All  duties  imj)osed  by  the  Finance  (1909-10)  Act,  1910,  as 
amended  by  any  subsequent  enactment,  on  or  in  respect  of  the 
premises  hereby  settled,  and  the  costs  of  discharging  the  same 
and  of  making  any  valuations  in  connexion  therewith,  may  be 
discharged  out  of  capital  money,  and  the  tenant  for  life  or  the 
Trustees  may  either  accept  or  dispute  the  valuations  of  the 
Commissioners  of  Inland  Revenue,  and  may  generally  make  such 
arrangements  with  respect  to  any  claims  for  such  duties  as  may 
be  considered  expedient: 

(ii.)  The  person  or  persons  for  the  time  being  having  the 
statutory  powers  of  a  tenant  for  life  hereunder  may,  in  exercise  of 
the  powers  conferred  by  section  fifty-six  of  the  said  Act,  convey 
any  hereditaments  for  the  time  being  subject  to  the  limitations 
hereof  to  the  Commissioners  in  or  towards  satisfaction  of  any 
death  duties  which  may  become  payable  in  respect  of  the  trust 
premises : 

(iii.)  The  person  or  persons  for  the  time  being  having  the 
statutory  powers  of  a  tenant  for  life  hereunder  may  at  their  or  his 
discretion  either  surrender  any  licence  connected  with  any  hotel, 
public-house  or  other  licensed  property  from  time  to  time  sub- 
ject to  the  limitations  hereof  which  by  reason  of  the  duties 
imposed  thereon  he  or  they  may  consider  it  undesirable  to  retain, 
or  may  pay  all  duties  required  for  renewing  or  keeping  on  foot 

(/)  This  power  would  be  useful,  e.(j.,  to  enable  a  lease  to  a  golf  club,  or  to 
an  electric  lighting  company,  to  be  made  for  developing  the  estate.  This 
Form  is  not  required  if  Form  No.  71  is  used. 


PROVISIONS  BY  WAY  OF  EXTENSION  OF  SETTLED  LAND  ACTS.  519 

any  such  licence,  notwithstanding  that  the  amount  of  the  duties 
may  be  in  excess  of  the  enhanced  value  of  the  property  attribut- 
able to  the  existence  of  the  licence,  whether  with  a  view  to  the 
ultimate  reduction  of  such  duties  or  not,  and  may  take  or  defend 
any  proceedings  in  connexion  with  any  licensed  property  or  the 
licences  or  duties  connected  with  the  same  (m)  : 

(iv.)  Any  increment  value  duty  or  reversion  duty  payable  in  Power  for 
respect  of  the  hereditaments  for  the  time  being  subject  to  the  iffe'^to  inort- 
limitations  of  these  presents  shall  be  deemed  an  incumbrance  gage  for  pay- 
within    the  meaning  of  section  eleven  of  the  Settled  Land  Act,  increment 
1890  (u). 


value  and 
reversion 
duties. 


Any  [sale,  exchange,  partition]  lease  [mortgage  or  charge]    or      No.  68. 

any  contract  for  the  same  may  be  made  without  any  previous  ^^~7~ 

notice  of  an  intention  to  make  the  same  being  given  to  any  dispensed 
trustee  hereof,  or  any  solicitor  of  any  such  trustee. 


with  (o). 


All  money  paid  as  deposit  in  part  discharge  of  the  considera-      No.  69. 
tion  money,  and  all  other  money  payable  under  any  covenant  or  po^er  for 
provision  contained  in  a  disposition  or  instrument  (including  any  tenant  for  life 
mining  lease),  to  which  the  Trustees  may  not  be  parties,  may  be  certain  capital 
paid  in  the  first  instance  to  the  tenant  for  life,  notwithstanding  ™°ount^^  the 
that  the  same  may  be  capital  money  for  the  purposes  of  the  Trustees. 
Settled  Land  Acts,  and  the  tenant  for  life  shall  account  for  the 
capital  money  so  received  to  the  Trustees,  but  the  person  paying 
the  same  shall  not  be  concerned  to  see  that  the  money  is  so 
accounted  for. 

(1)  After  three  years  from  the  time  when  any  application  or      No.  70. 
investment  of  capital  money  shall  have  been  made,  the  Trustees  

.  As  to  liability 

shall  not  be  bound  to  show  that  the  same  was  made  m  accord-  of  the  Trustees 

ance  with  the  directions  of  the  tenant  for  life  or  shown  in  any  tL^teimnUor 

account  signed  by  him,  but  the  same  shall  (unless  objection  shall  life  has  given 

have  been  taken  in  the  meantime)  be  deemed  to  have  been  so  to  application 

made  or  shown  :  mo^fe'y.'^ 

(2)  Provided  that  the  Trustees  may  be  required  to  justify  any 
application  or  investment  made  during  the  minority  of  a  tenant 

{m)  This  sub-clause  should  only  be  used  where  licensed  property  is  subject 
to  the  limitations  of  the  settlement. 

(?i)  This  provision  will  enable  the  tenant  for  life  to  raise  the  duties  by 
mortgage. 

(o)  S.  L.  Act,  1882,  s.  id;  S.  L.  Act,  1884,  s.  o ;  S.  L.  Act,  1890,  s.  7  (i.). 
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(forms)  settlements   (keal). 


for  life  within  three  years  from  the  expiration  of  the  minority,  and 
not  after. 


No.  71. 

Power  for  the 
Trustees  or  the 
Court  to  con- 
sent to  any 
deahng  or  dis- 
position not 
expressly 
authorised  (^). 


Dii'ection  to 
the  Trustees 
as  to  the  giving 
of  their  con- 
sent and 
exoneration 
from  liabihty, 
and  as  to  the 
power  of  tlie 
Court  to  make 
the  required 
order. 


(1)  As  regards  any  sale,  enfranchisement,  exchange,  reconvey- 
ance, surrender,  partition,  mortgage,  charge,  grant,  reservation, 
lease  (for  any  term  or  purpose)  or  other  disposition,  covenant 
(restrictive  or  otherwise),  or  contract,  or  any  purchase  or  other 
acquisition  of  property,  real  or  personal,  or  investment  or  appli- 
cation of  capital  money,  or  as  regards  any  dealing  or  arrange- 
ment with  respect  to  any  part  of  the  premises  hereby  settled,  or 
any  easement,  right  or  j)rivilege  over  or  in  respect  of  the  same 
or  any  share  therein,  or  any  mines,  minerals  or  surface  which  is 
not  hereby  or  by  the  Settled  Land  Acts  otherwise  authorised, 
such  disposition,  covenant,  contract,  acquisition,  investment, 
application,  dealing  or  arrangement  may  be  made  or  given  effect 
to  at  any  time  and  from  time  to  tune  by  the  tenant  for  life, 
either  with  the  consent  of  the  Trustees  in  writing  or  under  an 
order  of  the  Court. 

(2)  Provided  always,  that  in  giving  such  consent  as  aforesaid 
the  Trustees  shall  consider  whether  or  not  the  proposed  disposi- 
tion, covenant,  contract,  acquisition,  investment,  application, 
dealing  or  arrangement  will  be  for  the  benefit  of  the  premises 
hereby  settled  or  of  the  tenant  for  life  or  his  successors  in  title, 
but  shall  not  be  liable  to  account  in  respect  of  any  such  consent 
given  in  good  faith  which  shall  be  binding  on  all  persons  then 
or  thereafter  interested  under  these  presents,  and  the  Court  may 
make  the  order  if  in  its  opinion  an  Act  of  Parliament  might 
be  obtained  authorising  the  transaction  which  could  have  been 
effected,  if  the  premises  had  not  been  settled,  without  obtaining 
an  Act  of  Parliament  (p). 


No.  72. 

Power  for 
tenant  for  life 
to  act  by 
attorney. 


(1)  Any  tenant  for  life  may  by  deed  from  time  to  time  appoint 
any  person  or  persons  to  be  his  attorney  or  attorneys  and  in  his 
name  and  as  his  act  and  deed  to  sign,  seal  and  deliver  or  other- 
wise execute  any  deed,  agreement  or  other  instrument  for  enter- 
ing into  any  contract  authorised  under  the  powers  hereby  or  by 
the    Settled   Land  Acts   conferred,  or  for  giving  effect  to  any 


{p)  Tbis  is  an  exceptionally  wide  form,  and  is  used  iu  the  case  of  large 
estates  where  the  dealings  are  coni2)licated  and  it  cannot  be  predicted  with 
any  certainty  what  poweis  will  he  recjuired. 
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transaction  so  authorised,  or  for  giving  any  consent  or  direction,  or 
doing  any  other  act  or  thing  which  under  the  Settled  Land  Acts 
or  these  presents  is  required  to  be  done  by  the  tenant  for  life  : 

(2)  The  attorney  or  attorneys  so  aiJpointed  shali  in  every  case  As  to  matters 
involving    the  exercise  of  the  discretion  of  the  tenant  for  life  cretion.  ° 
communicate  with  and  take  instructions  (whether  by  cablegram, 
telegram  or  otherwise)  from  him  before  acting,  but  no  purchaser, 

lessee  or  other  person  dealing  or  intending  to  deal  with  the 
attorney  or  attorneys  for  money  or  money's  worth  shall  be 
concerned  to  see  that  the  tenant  for  life  has  been  communicated 
with  or  has  given  instructions,  and  the  attorney  or  attorneys 
may  act  on  any  cablegram  or  telegram  appearing  to  be  sent  by 
the  tenant  for  life  : 

(3)  The  tenant  for  life  may  give  general  instructions  to  his  Power  to  give 
attorney  or  attorneys  respecting  the  course  to  be  adopted  in  ftructlons  and 
matters  of  frequent  occurrence,  and  may  make  any  such  power  of  ?'°  »'^'^  f] 

^  '  ''  •J  i-  irrevocable 

attorney  irrevocable  for  any  period  not  exceeding  one  year,  and  power  of 
the  power  of  attorney  may  be  enrolled  at  the  Central  Office  or  at 
the  Land  Registry,  or  otherwise  as  required  : 

{4)  Where  the  donee  of  any  such  power  of  attorney  produces  As  to  evidence 
the  same  (whether  after  the  expiration  of  the  period  for  which  it  attomej°being 
was  expressed  to  be  irrevocable  or  not)   such  production  shall,  in  u'^revoked. 
favour  of  any  purchaser,  lessee  or  other  person  dealing  or  intend- 
ing to  deal  with  the  attorney  or  attorneys  for  value  in  money  or 
money's  worth,  be  sufficient  evidence  that  the  power  of  attorney 
is  valid  and  unrevoked,  notwithstanding  that  such  purchaser  or 
other  person  may  have  notice  that  the  tenant  for  life  is  suffering 
from  illness  or  other  temporary  incapacity. 


Section  IX. 

PROVISIONS  AS  TO  ACCUMULATIONS,  APPOINTMENT 
AND  POWERS  OF  TRUSTEES,  AND  MISCELLA- 
NEOUS   PROVISIONS. 

(i.)  Accumulations  made  under  section  forty-two  of  the  Con-       No.  73. 
veyancing  and  Law  of  Property  Act,  1881,  during  the  minority 


Destination  of 
accumulati 
i.    "in  1  1  11  I.  during 

tailj  by  purchase,  or  so  much  thereof  as  may  not  have  been  minorities. 


of  any  person  hereby  made  tenant  [for  life  or]  in  tail  [male  or  in  .iccumuiations 

during 


522 


(forms)  settlements  (heal). 


No.  74. 

Trustees  may 
present  to 
livings  during 
minorities. 


No.  75. 

Lands  acquired 
under  old 
settlement  to 
be  made  sub- 
ject to  com- 
pound settle- 
ment {it). 

Accumula- 
tions. 


applied  under  any  statutory  power,  shall,  if  the  infant  should  die 
under  the  age  of  tweniy^-one  years,  and  being  a  female  also 
without  having  been  married  (q),  be  deemed  capital  money  arising 
under  the  Settled  Land  Acts,  1882  to  1890,  from  the  freehold 
premises  hereby  settled,  [and  shall  be  primarily  liable  to  be  laid 
out  in  the  purchase  of  freehold  hereditaments  for  an  estate  in 
fee  simple  to  be  conveyed  and  settled  in  like  manner  as  the  free- 
hold hereditaments  hereinbefore  conveyed,  and  shall  be  applied 
and  dealt  with  accordingly  (r)]. 

(ii.)  The  powers  conferred  by  section  forty- two  aforesaid  may 
be  exercised  during  the  minority  of  any  infant  married  woman 
notwithstanding  her  coverture. 

Provided  always,  that  during  the  minority  of  any  person  who 
under  the  limitations  hereinbefore  contained  is  or  would  if  of  full 
age  be  entitled  for  the  time  being  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  premises  hereby  settled 
[or  any  share  thereof  («)!  as  tenant  for  life  or  as  tenant  in  tail 
[male  or  in  tail]  by  purchase  the  Trustees  may  present  a  fit 
person  to  any  vacant  ecclesiastical  benefice,  either  absolutely  or 
subject  to  such  lawful  terms  (t)  (if  any)  as  to  resignation  as  the 
Trustees  deem  proper. 

(i.)  Hereditaments  acquired  by  purchase,  or  in  exchange  or 
on  partition,  under  [any  of  the  powers  contained  in  the  recited 
Settlement  or  under]  any  statutory  power  annexed  to  the  life  estate 
of  the  said  — —  {father)  under  the  recited  Settlement,  shall  be 
conveyed  and  settled  in  manner  following  (that  is  to  say),  freehold 

(g)  See  Conv.  Act,  1881,  s.  42  (5)  (iii.). 

(r)  If  the  general  Form  (No.  45)  is  used  these  words  in  brackets  will  not  be 
reqi;ired.  The  Acciimulation  Act,  1892,  does  not  apply  to  accumulatious 
during  minority  :  s.  1 ;  or,  it  would  seem,  where  the  accumulations  are  to  be 
held  as  capital  money  arising  under  the  S.  L.  Acts  :  Re  Danson,  1895,  W.  N. 
102;  but  see  Re  (Jfnttn-hiick,  1901,  2  Ch.  285;   70  L.  J.  Ch.  614. 

(s)  Omit  these  words  if  there  are  no  limitations  to  tenants  in  comiiion. 

{t)  See  Benefices  Act,  1898.  This  provision  does  not  make  the  trustees 
patrons  for  the  purpose  of  giving  consent  on  a  sale  of  glebe  land.  The 
consent  must  be  given  by  the  guardian  of  the  infant:  Leigh  v.  L.,  1902,  1 
Ch.  400;  71  L.  J.  Ch.  195. 

(»)  This  Form  is  only  required  in  a  resettlement  when,  by  reason  of  the 
existence  of  family  charges  under  the  old  settlement,  the  latter  cannot  be 
determined.  For  the  corresponding  provision  {is  to  capital  money,  see 
Form  No.  46,  suj). 
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hereditaments  shall  be  convej^ed  To  the  uses,  Upon  the  trusts 
and  subject  to  the  powers  and  provisions  which  under  the  recited 
Settlement  and  Disentailing  Assurance  and  these  presents,  or  by 
reason  of  the  exercise  of  any  power  of  charging  contained  in  the 
recited  Settlement  (and  not  released)  or  these  presents,  shall  for 
the  time  being  be  subsisting  or  capable  of  taking  effect  with 
respect  to  freehold  hereditaments  hereby  settled,  but  not  so  as  to 
increase  or  multiply  charges  or  powers  of  charging,  And  copy- 
hold, customary  or  leasehold  hereditaments  shall  be  conveyed  to 
and  vested  in  the  trustees  or  trustee  for  the  time  being  of  the 
[power  of  sale  and  exchange  contained  in  the]  recited  Settlement 
Upon  trusts  and  subject  to  powers  and  provisions  as  nearly  cor- 
resjionding  with  the  uses,  trusts,  powers  and  provisions  to,  upon 
and  subject  to  which  freehold  hereditaments  are  hereinbefore 
directed  to  be  conveyed  as  the  different  tenure  (coittinne  Furm 
No.  36  to  end,  sai/inn  "  leasehold  hereditaments  "  and  "  the  free- 
hold hereditaments  hereby  settled  "]: 

(ii.)  Provided  alavays,  that  if  and  when  all  the  charges  and 
powers  of  charging  subsisting  under  the  recited  Settlement  shall 
have  been  discharged  or  released,  the  said  copyhold  or  customary 
and  leasehold  hereditaments  shall,  at  the  cost  of  the  trust 
premises,  be  duly  vested  in  the  Trustees,  to  be  held  on  the 
trusts  hereby  respectively  declared  concerning  the  copyhold  and 
leasehold  hereditaments  hereby  settled,  but  not  so  as  to  increase 
or  multiply  charges  or  powers  of  charging  (a). 

Any  trustee  (including  a  term  trustee)  may  by  deed  delegate      No,  76. 
all  or  any  of  the  trusts  or  powers  discretionary  or  otherwise  -p^^^^^  f^^. 
conferred  on  or  implied  in  these  presents  or  under  any  statute  to  Trustees 

.  during  tem- 

his  co-trustee  or  co-trustees  with  a  view  to  his  temporary  absence  porary  absence 
from  the  United  Kingdom,  and  any  such  power  of  attorney  may  attorney", 
be    made   irrevocable   during    such   absence    for    a   period   not 
exceeding  one  year,  and  the  trustee  giving  the  power  of  attorne}' 
shall  not  be  answerable  for  the  acts  or  defaults  of  the  attorney  or 
attorneys. 

Any  trustee  (including  a  term  trustee)  in  the  conduct  of  the      No.  77. 
trust  business  may,  instead  of  acting  personally,  employ  and  pay  p^^-ev  for 
an  agent,  whether    being  a    solicitor    or   any   other   person,  to  Trustees  to 

(h)  If,  as  is  desirable,  the  same  persons  act  as  trustees  of  both  settlements, 
then  no  further  assurance  will  be  required  when  the  old  settlement  is  spent. 
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employ  agents, 
and  for  pro- 
fessional 
trustee  to 
charge  {ij). 


No.  78. 

Power  to 
value  and 
apportion. 


No.  79. 


transact  all  business  and  do  all  acts  required  to  be  done  in  the 
trust,  including  the  receij^t  and  payment  of  money;  And  any 
trustee  (including  a  term  trustee)  being  a  solicitor  or  other 
person  engaged  in  any  profession  or  business  shall  be  entitled  to 
be  paid  all  usual  professional  or  proper  charges  for  business 
transacted,  time  expended,  and  acts  done  by  him  or  any  partner 
of  his  in  connexion  with  the  trusts  hereof,  including  acts  which 
a  trustee  not  being  in  any  profession  or  business  could  have 
done  personally. 

In  the  execution  of  any  of  the  trusts  or  powers  hereof  the 
Trustees  may  [as  between  the  representatives  of  a  deceased 
tenant  for  life  and  his  successors  in  title  or  otherwise]  decide 
what  money  represents  income  and  what  represents  capital,  and 
may  on  the  winding  up  of  all  or  any  of  the  trusts  allot  or 
apportion  any  money  or  investments  [heirlooms  or  other 
chattels]  the  trusts  whereof  are  hereby  declared  to  or  between 
the  persons  entitled  thereto  at  the  mesne  market  price  of  the 
day,  or  at  a  valuation,  in  such  manner  as  the  Trustees  shall  deem 
just  and  reasonable  according  to  the  respective  rights  and 
interests  of  the  persons  interested,  and  notwithstanding  that 
funds  held  on  different  trusts  have  been  blended,  and  for  the 
purposes  aforesaid  may  ascertain  and  fix  the  value  of  the 
respective  parts  of  the  said  investments  [and  chattels] ,  and  every 
such  decision,  allotment,  apportionment  and  valuation  shall  be 
as  binding  upon  all  persons  then  or  thereafter  to  be  interested 
in  the  premises  as  if  the  same  had  been  duly  made  by  a  Court  of 
competent  jurisdiction. 


If  any  hereditaments  subject  to  the  limitations  hereof  shall 
become  vested  in  possession  in  any  persons  as  tenants  in  common 
in  tail,  the  Trustees  may  allot  such  hereditaments  between  the 


Power  for 
Trustees  to 
p)ai-tition 

among  tenants  parties  entitled  thereto  at  a  valuation  in  such  manner  as  the 
Trustees  shall  deem  just  and  reasonable,  and  every  such  allot- 
ment shall  be  binding  on  the  persons  interested  as  if  made  by  a 
Court  of  competent  jurisdiction,  and  for  the  purpose  of  giving 


in  common  in 
tail  (z) 


(y)  See  notes  to  the  similar  Form  in  Pornis  iu  Settlements  (Personal), 
p.  387  sup. 

(z)  This  Form  may  be  used  where  there  are  limitations  to  daughters  as 
tenants  in  common  in  tail,  see  Form  No.  lo,  or  where  the  settlor  has  a  power 
of  appointment,  see  Forms  Nos.  16  and  KlA. 
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effect  to  any  such  allotment  the  Trustees  may  revoke  the 
limitations  creating  the  estates  tail  and  appoint  the  heredita- 
ments allotted  to  each  person  in  severalty  for  an  estate  in  tail 
corresponding,  so  far  as  may  be,  with  the  estate  in  tail  of  such 
person  in  the  entirety  immediately  before  such  revocation,  and 
may  for  the  purpose  of  effecting  an  equality  of  partition  charge 
any  such  hereditaments  with  a  principal  sum  and  interest  thereon 
in  favour  of  any  such  person  as  aforesaid  and  limit  a  term  of 
years  with  or  without  impeachment  of  waste  to  trustees  for 
securing  the  same,  but  such  principal  sum  shall  be  deemed  to  be 
capital  money  arising  from  the  estate  tail  of  the  person  in  whose 
favour  it  is  charged  and  be  primarily  liable  to  be  laid  out  in  the 
purchase  of  freehold  land  to  be  settled  in  like  manner  as  that 
estate  tail :  Provided  always,  that  all  remainders  and  limita- 
tions over  expectant  on  any  revoked  estate  tail  shall  remain  in 
force  in  regard  to  the  substituted  estate  tail. 

Where  a  tenant  for  life  or  a  trustee,  in  the  purported  exercise      No.  80. 
of  the  trusts  and  powers  hereby  or  by  any  statute  conferred,  acts  Pi-otection  of 
on  the  advice  of  any  counsel,  solicitor,  engineer,  surveyor,  land  [^"^Tmstee? 
agent,   actuary,  cashier,  accountant  or  other  expert,   the  tenant  who  act  on 

,xin,i  Ml       expert  advice. 

for  life  or  trustee  (as  the  case  may  be)  shall  not  be  responsible 
for  any  loss  which  may  result  from  acting  on  such  advice,  but 
tbe  act  or  omission  shall  be  deemed  to  be  authorised  and  proper, 
and  the  advice  shall  operate  to  protect  the  tenant  for  life  or  the 
trustee  in  like  manner  as  if  the  act  or  omission  had  been 
directed  or  authorised  under  an  order  of  a  Court  of  competent 
jurisdiction. 

In  the  professed  execution  of  the  trusts  and  powers  of  these      No.  81. 
presents  or  of  any  statutory  power,  neither  a  tenant  for  life  nor  General  wici7 
a  trustee  shall  be  liable  for  any  loss  to  any  property  hereby  '^f^^ll™^^]^^ 
settled  arising  by  reason  of  any  improper  investment  made  in  life  and 
good  faith,  or  for  the  negligence  or  fraud  of  any  agent  employed 
by  any  of  them,  although  the  employment  of  such  agent  was 
not  strictly  necessary  or  expedient  or  by  reason  of  any  mistake 
or  omission  made  in  good  faith   by  a  tenant  for  life  or  by  a 
trustee,  or  by  reason  of  any  other  matter  or  thing  except  wilful 

(rt)  This  Form  should  only  be  used  in  special  cases. 
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and  individual  fraud  or  wrong-doing  on  the  part  of  the  tenant 
for  life  or  trustee  who  is  sought  to  be  made  liable. 

No.  82.  The  said (settlors)  hereby  jointly  and  severally  covenant 

with  the  Trustees  and  with  each  of  them  that  if  by  reason  of 


Covenant  for  .        -in 

farther  assiir-  the  provisious  of  the  Benefices  Act,  1898,  or  otherwise  it  shall  at 
sons  and  lights  ally  time  hereafter  be  ascertained  that  these  presents  did  not 
t/oiry^"**"       operate  to  pass  any  of  the  advowsons  or  rights  of  presentation 

to  which  the  said  (settlors)   became  entitled    under    the 

recited  Settlement ,  or  any  disposition  to  the  uses  or  upon 

the  trusts  thereof,  then  the  said ■  (settlors)  or  the    persons 

deriving  title  under  them  will,  at  the  cost  of  the  trust  estate, 
execute  all  such  further  assurances  [and  obtain  such  further 
assurances  (if  any)  from  the  trustees  of  the  recited  Settlement] 
as  may  be  necessary  or  proper  for  the  purpose  of  effectually  con- 
veying any  such  advowsons  or  rights  of  presentation  to  the  uses 
hereinbefore  expressed  to  be  declared  concerning  the  same. 

No.  83.  (i.)  The    Trustees  and  the  [survivors  and]  survivor  of  them, 

T      ~      'T  and  the  executors  or  administrators  of  such  survivor  or  other  the 

Appointment 

of  Trustees  for  trustees  or  trustee  for  the  time  being  hereof  (all  of  which  persons 

s.  L.  Acts  and  are  in  these  presents,  where  the  context  so  admits,  included  in 

Cotiv°Actr       ^^^^  expression  "  the  Trustees  "),  are  hereby  appointed  to  be  the 

18S1,  &c.  (c).      Trustees  hereof  for  all  the  purposes  of  the  Settled  Land  Acts,  1882 

to  1890,  and  also  for  all  the    purposes  of  section  forty-two  of 

the  Conveyancing  and  Law  of  Property  Act,  1881  [and  so  that 

it  shall  be  obligatory  on  the  Trustees  during  a  minority  to  enter 

on  the  hereditaments  hereby  settled  and  manage  the  same  in 

accordance  with  the  statutory  powers  and  provisions]: 

Capitaitobc         (ii.)  If  and  so  long  as  there  is  only  one  trustee  hereof,  capital 

and  powers       iiioney  arising  uudor  the  Settled  Land  Acts,   1882  to  1890,   or 

sole  Trustee.      Under  tliese  presents  may,  notwithstanding  anything  in   those 

•    Acts  contained,  be  paid  to  such  one  trustee  alone : 

(iii.)  All  the  powers  conferred  on  trustees  by  the  said  Acts 


(b)  This  Form  is  required  where  an  advowsoii  is  settled  and  by  reason  of  a 
recent  admissicni  of  an  incumbent  to  the  benefice  the  advowson  cannot  be 
convoyed  till  the  exijiration  of  a  year  :  Benefices  Act,  1898,  s.  1  (1)  (c). 

(c)  The  provision  appointing  trustees  for  the  purposes  of  these  Acts  must 
be  inserted  in  every  realty  settlement.  As  to  the  insertion  of  the  words 
"  and  the  survivors,"  &c.,  see  Dissertation,  p.  262,  sup. 
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may  be  exercised  by  one  trustee  only,  and  all  the  provisions  of 
those  Acts  applicable  to  trustees,  including  notices,  sliall  be 
satisfied  though  there  may  be  only  one  trustee  for  the  time  being 
in  existence  hereof  (d) : 

(iv.)  Subject  to  any  order  of  the  Court  and  to  any  statutory  Provision  as  to 
enactment  hereafter  passed  to  the  contrary,  the  persons  or  person   3^°""^^^ 
who  shall  for  the  time  being  be  the  trustees  or  trustee  hereof  Trustees, 
for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  shall  be 
the  trustees  or  trustee  for  the  same  purposes  of  every  compound 
settlement  consisting  of  these  presents  and  of  any  instrument  or 
instruments  whicli  may  be  executed  at  any  time  hereafter  (e). 

The  said (jirst  tenant  for  life)  during  his  life,  and  after       No.  84. 

his  death  the  person  (if  any)  of  full  age   for  the   time   being  p^^^.^j.  ^^ 
entitled  to  the  i^ossession  or  the  receipt  of  the  rents  and  profits  appoint  new 

'■  ^  ,  trustees. 

of  the  premises  hereby  settled,  shall  have  power  from  time  to 
time  to  appoint  a  new  trustee  or  new  trustees  of  these  presents 
and  of  any  compound  settlement  consisting  of  these  presents 
and  of  any  instrument  or  instruments  which  may  be  executed  at 
any  time  hereafter  [and  of  any  term  limited  by  these  presents] . 

The  marginal  notes  to  these  presents  are  for  convenience  of      No.  85. 
reference  only,  and  shall  not  affect  the  construction  thereof.  ^^^^  ^^^ 

——' notes. 

(d)  Whether,  having  rej^ard  to  ss.  20  and  22  of  the  T.  Act,  1893,  a  sole    Whether 

■  '111 

trustee  would  have  power  to  give  a  receipt  for   capital  money  (S.  L.  Act,    Power  snouia 

1882,  s.  39),  and  accept  notices  (S.  L.  Act,  1882,  s.  45  (2)),  apart  from  any    to  a  single 

express  declaration  may  be  a  question.     If  it  is  desired  that  a  sole  trustee   trustee  to  act. 

should  not  act,  omit  sub-clauses  (ii.)  and  (iii.)  and  substitute  the  following: — 

"  But  these  presents  shall  not  be  deemed  to  authorise  a  sole 
trustee  to  receive  capital  money,  nor  to  accept  any  notice  required 
to  be  served  under  the  Settled  Land  Acts,  1882  to  1890.'' 

(e)  This  clause  avoids  the  necessity  of  appointing  trustees  for  the  piu'poses  Trustees  of 
of  the  Acts  of  the  settlement  and  any  subsequent  instrument.  The  trustees  ""^^^f^^^^^^ 
cannot  be  appointed  trustees  of  the  settlement  and  of  a  prerious  settlement 

for  the  purposes  of  the  Acts:  Be  Spencer's  S.  E.,  1903,  1  Ch.  To  ;  72  L.  J.  Ch. 
59;  except  where  a  tenant  for  life  in  possession  and  tenant  in  tail  are 
resettling  estates  unfettered  by  charges  or  powers  of  charging:  Be  Spear- 
man S.  E.,  1906,  2  Ch.  502 ;  75  L.  J.  Ch.  829 ;  but  in  this  case  there  is  no 
object  in  keeping  alive  the  old  settlement. 
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No.  86. 

Headings  of 
schedules. 


Freeholds 


The  [First]  Schedule  above  refeered  to. 

First  Part. 
Particulars  of  freehold  land  and  buildings  hereby  settled  (y). 


No.  on  Plan. 


Description  of  Property. 


Tenant's  Name. 


Acreage. 
A.  R.   P. 


Part. 

Perpetual  Particulars  of  perpetual  yearly  rent-charges  [and  tithe-rent- 

rent-charges.     ^j^^rges]  hereby  settled. 


Amount  of  Rent-e]iar"e. 


Date  of  Grant. 


Property  on  which  the  Rent-charge 
is  secured. 


Copyholds. 


The  [Second]  Schedule  above  referred  to. 
Particulars  of  copyholds  hereby  settled. 

First  Part. 
Description  on  the  court  rolls  ('/). 


Incorporeal  (/)  ^"7  manor,  ov  advowsons  will  be  described  in  the  iiarcels  or  placed  in 

hereditaments,    a  separate  part  of  the  schedule. 

((/)  Eeference  should  be  made  after  each  set  of  pai'cels  to  the  last  admission, 
thus : — 

"  to  which  hereditaments was  admitted  on  the day 

of ." 
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Second  Part. 
Modern  description. 


Copyholcls. 


No.  on  Plan. 


Description  of  Property. 


Tenant's  Name. 


Acreage. 
A.  R.  P. 


The  [Third]  Schedule  above  referred  to. 
Particulars  of  leasehold  hereditaments  hereby  settled  (li). 


Leaseholds. 


Date  of  Lease. 


Parties  to  Lease. 


Property  demised. 


Yearly  Rent  [or 
minimum  Rent]. 


The  [Fourth]  Schedule  above  referred  to. 
Particulars  of  personal  estate  settled  as  capital  money.   • 

First  Part. 
Investments  and  money  transferred  to  the  Trustees. 

Second  Part. 

Policies  of    assurance    on    tlie    life   of  assigned    to   the  Policies. 

Trustees. 


Livestments. 


Date  of 
Policy. 


No.  of 
Policy. 


Office  in  whicli 
eft'ected. 


Annual 
Premium. 


Amount  secured  ex- 
clusive of  Bonuses. 


(/i)  If    different    classes  of  leaseholds  are   settled,   e.(j.,   building  leases,    As  to  settle- 
miniug  leases,  and  leases  for    lives,  the    schedule  should  be  divided  into   "lent of mniing 
parts.     If  mines  are  to  be  worked  by  trustees  during  a  minority  with  capital   worked  by 
money,  special  powers  must  be  given.     A  mining  lease  may  involve  heavy   tenant  for  life, 
liabilities,  and  in  this  case  arrangements  must  be  made  for  allowing  it  to 
stand  in  the  nume  of  the  tenant  for  life  instead  of  the  trustees. 

P. — VOL.  II.  34 
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(forms)  settlements   (real). 


The  [Fifth]  Schedule  above  referred  to. 

Heirlooms.  Parfciculai'S  of  chattels  hereby  settled  as  heirlooms. 

{'These  may  either  be  described  or  be  merely  referred  to  by  refer 
ence  to  signed  inventories.) 


Family 
charges. 


Incumbrances 
aifecting  the 
inhentance. 


The  [Sixth]  Schedule  above  referred  to. 
First  Part. 

Particulars  of  family  charges  having  priority  to  the  Settlement 
hereby  made. 

,  a.     Jointure  rent-charge  payable  to  during  the 


1.  £- 


2.  £— 


residue  of   her    life    affecting  the   hereditaments 

numbered  —  in  the Schedule  hereto  appointed 

to  her  by  Deed  dated  under  a  power  in  a 

Settlement  dated . 

Portions  secured  by  a  term  of years  (affecting 

the    hereditaments    numbered    —    in   the  

Schedule   hereto)    created  by  an  Indenture 

for  the  benefit  of  the younger  children  of  the 

late ,  with  interest  from  the  death  of at 

the  rate  of    £ —  p.  c.  p.  a.,  and  provisions  for 
maintenance  money  and  advancements. 


Second  Part  (?"). 
Particulars  of  incumbrances  affecting  the  inheritance. 


1.  i*- 


2.  £— 


Secured  on  the  hereditaments  in  the  part 

of   the   Schedule   hereto   by   an   Indenture 

of     Mortgage    dated,   &c.,    and    now    vested    in 

under  an  Indenture  of  Transfer  dated , 

with  interest  at  the  rate  of  £■ —  p.  c.  p.  a. 
Secured,  &c. 


Mininc  leases  (')  ^^  there  are  any  mining  leases  subject  to  which  any  part  of  the  pro- 

as ineum-  perty  is  to  be  settled  they  may  be  placed  in  another  part  of  the  inciunbrance 


branees. 


schedule. 


PRELIMINARY    NOTE.  531 


Part  II. 
PRECEDENTS  OF  SETTLEMENTS  (REAL). 

Preliminary  Note. 

Ix    the    prepamtion    of  settlements    of   land   by    deed    or  Will    the   Points  to  be 
following   points   should  be  attended  to  with  reference  to  the  Settled   i^"ended  to 

y        ,    .  Ill  drawing 

Land  Acts  :  —  settlements  of 

(1)  To  declare  by  the  settlement  that  persons  therein  named  are  the   ^^^^\ 

trustees   thereof  for  the  purposes  of  the  S.   L.  Acts,   1882  to   SSf 
1890  :  S.  L.  Act,  1882,  s.  2  (8). 

(2)  To    give    express   authority,   if  so  desired,  for  all  powers  to  be    Sole  trustee. 

exercised  by,  and  for  capital  money  to  be  paid  to,  a  sole  trustee  : 
S.  L.  Act,  1882,  s.  39. 

(3)  To  make  fines  taken  on  licences  to  copyholders  capital  money  :   Fines  on 

S.  L.  Act,  1882,  s.  U,  and  see  Wolst.  Conv.  Acts,  9th  ed.,  356.  licences  to 

K      1  ^      n  ,  -        ,  ^  coijyholders 

And  as  to  hnes  on  a   surrender  of  a  lease,  see  Be  De  Bodes,   to  be  capital. 
1909,  1  Ch.  815;  78  L.  J.  Ch.  434. 

(4)  To  dispense  with  notice  to  the  trustees,  or  their  solicitor,  under   Dispensing 

S.  L.  Act,  1882,  s.  45,  if  so  desired.     In  some  cases  it  may  be  ^^'it-li  notices, 
desired  to  dispense  with  notice  of  leases  only,  and  this  is  already 
provided  for  in  the   case  of  leases  not  exceeding  twenty-one 
years:  S.  L.  Act,  1890,  s.  7  (i.). 

(5)  To  give,  if  so  desired,    a  larger  power  of  interim  investment  of  interim 

capital  money  :  S.  L.  Act,  1882,  s.  21  (i.) ;  T.  Act,  1893,  s.  1.      mvestment, 

(6)  To  specify,  if  so  desired,  any  other  mode  of  application  of  capital   Application  of 

money  besides  those  in  S.  L.  Acts.  capital  money. 

(7)  To  direct  that  where  the  reversion  in  fee  on  a  lease  is  purchased   Lease  to  merge 

(S.  L.  Act,  1882,  s.  21  (vi.))  the  leasehold  term  shall  be  merged,   reyPsimAn  ''^ 
so  as  to  avoid  all  question  on  this  point.  fee. 

(8)  To  enable  the  grant  of  land  in  consideration  of  a  rent-charge  and   Terms,  &c.,  of 

the  grant  of  leases  for  any  longer  term,  or  on  other  conditions  than  leases, 
those  specified  in  the  Act  of  1882,  where  required  by  the  custom 
of  the  district,  so  as  to  avoid  an  application  to  the  Court  under 
s.  10.     (As  to  grants  in  fee  for  building  purposes,  see  S.  L.  Act, 
1890,  s.  9.) 

(9)  If  not  desired  that  any  part   of  mining  rents  should  be  set  aside   Mining  rents. 

as  capital  money  under  S.  L.  Act,  1882,  s.  11,  the  settlement 
should  contain  an  express  direction  for  this  purpose.     This  is  a 

34—2 
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(precedents)  settlements  (real). 


Sale  of 
mansion. 


Raising  money. 


Purchase  out 
of  England. 


Accumulations 

during 

minority. 


Registered 
land. 


usual  clause  in  settlements,  the  tenant  for  life  being  generally 
allowed  to  take  the  whole  rent  under  mining  leases. 

(10)  To  give,   where   desired,    power  to  sell   or  lease  the   principal 

mansion  house  and  lands  occupied  therewith,  without  the 
restrictions  imposed  by  S.  L.  Act,  1890,  s.  10;  or  else  to  define 
the  house  and  lands  to  which  the  section  is  to  apply. 

(11)  To  give,  if  desired,   power  to  raise  by  mortgage  money  required 

for  improvements  or  other  purposes,  but  which  cannot  be  raised 
under  S.  L.  Act,  1882,  ss.  18  or  47,  or  S.  L.  Act,  1890,  s.  11. 

(12)  In  settlements  of  land  in  England  (which  includes  Wales  and 

Berwick-on-Tweed  :  20  Geo.  2,  c.  42,  s.  3)  to  give,  where  desired, 
power  to  invest  capital  money  in  the  purchase  of  Land  elsewhere  : 
S.  L.  Act,  1882,  s.  23  ;  and  to  exchange  land  in  England  for 
land  out  of  England  :  s.  4  (8). 

(13)  To  provide  that  accumulations  of  surplus  rents  during  minority 

shall  be  applicable  as  capital  money,  where  the  infant  dies 
under  age,  and  if  female,  also  munarried.  This  is  the  usual 
course,  otherwise  they  form  part  of  the  infant's  personal  estate : 
Conv.  Act,  1881,  s.  42  (5)  (iii.). 

(14)  No  special  provisions  are  required   in  regard  to  land  registered 

under  the  L.  T.  Acts,  but  the  tenant  for  life  should  be  regis- 
tered as  proprietor  and  an  application  made  for  the  proper 
restrictions,  having  regard  to  the  powers  of  charging,  &c.,  to  be 
entered  on  the  register. 


Parties. 


No.  I. 

ANTE-NUPTIAL  SETTLEMENT  hi/  Absolute  Owner  of 
Freeholds,  Copyholds,  Leaseholds,  Investments, 
Policies,  and  Heirlooms.     Variations  iclwre  the  Land 

is    PiEGISTERED  (a). 


THIS  INDENTUKE,  made  the 


day    of 


Between 


A.  B.,  of,  cl'c.  (hereinafter  called  the  Husband),  of  the  Isfc  part, 
C.  D.,  of,  Sec,  Spinster  (hereinafter  called  the  Wife),  of  the  2nd 
part,  and  E.  F.,  of,  &c.,  G.  H.,  of,  &c.,  and  I.  K.,  of,  &c.  (herein- 
after called  the  Trustees),  of  the  3rd  part,  and  divided  for  purposes 
of  convenient  reference  into  a  Preliminary  and  five  other  Parts. 


stamp.  («)  15eiiig  a  marriage   settlomcnt,  Fin.  (IDOD-IO)  Act,  1!)1(),  s.  74,  docs  not 

apply.     Tlie  stamp  will  be  lOs.  as  regards  the  land,  and  os.  jier  £100  on  the 
value  of  the  personal  estate  other  than  leaseholds. 
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Preliminary  Part. 
Eecitals  Relating  to  the  Property  Settled  and  other  Matters.       Recitals. 

A(in'i')iiciif  for  marriage — Form  Xo.  1. 

And  whereas  the  Husband  is  ^o^Y  seised  in  possession  free  Title  to 
from  iiicuivjhrances  of  the  freehold  hereditaments  mentioned  in  copyholds', 
the  first  Schedule  hereto  for  an  estate  in  fee  simple  and  of  the 
coi)yhold  hereditaments  mentioned  in  the  second  Schedule  hereto 
for  an  estate  of  inheritance  according  to   the   customs  of  the 
respective  manors  of  which  the  same  are  holden : 

And  whereas  the  leasehold  hereditaments  mentioned  in  the  Title  to 
third  Schedule  hereto  are  now  vested  in  the  Husband  free  from 
incumbrances  for  the  residue  of  the  respective  terms  for  which 
the  same  were  granted  : 

And  whereas  with  a  view  to  the  Settlement  intended  to  be  Transfer  of 
hereby  made  the  Husband  has  caused  to  be  transferred  into  the 
joint  names  of  the  Trustees  the  investments  mentioned  in  the 
fourth  Schedule  hereto,  representing  the  sum  of  £ sterling  : 

And  whereas  the  Husband  is  also  entitled  free  from  incum-  Title  to 
brances  to  the  policies  on  his  own  life  mentioned  in  the  fifth  heirlooms." 
Schedule  hereto,  and  also  to  the  chattels  mentioned  in  the  sixth 
Schedule  hereto. 

Aqrccment  for  Settlement — Form  Xo.  2.  Agi-eement for 

.  •111X1     Settlement. 

[And  whereas   the  Husband    is   registered   under   the   Land  variation 
Transfer  Acts,  1875  and  1897,  as  proprietor  with  a  possessory  where  tiie 

\  .  freeholds  and 

title  as  to  the  said  freehold  hereditaments  under  the  heading  leaseholds  arc 

District  ,   Parish   ,    Title  No.  — ,  and  as  to  the  said  under  l.t. 

leasehold    hereditaments    under    the     heading     District , 

Parish    ,    Title    No.    — ,    and    has    agreed    to    sign    and 

deliver  an  application  (/>)  to  the  registrar  for  the  entry  of 
certain  restrictions  against  the  said  title  numbers  to  the  following 
effect  (that  is  to  say)  : — Except  under  an  order  of  the  registrar 
no  transfer  of  the  land  is  to  be  registered  unless  made  on  sale, 
exchange  or  partition,  the  consideration  money  being  paid  to 
the  Trustees  or  into  Court,  and  except  under  the  like  order  no 
charge  or  lien  by  deposit  of  certificate  is  to  be  registered  or 
created   unless  expressed    to    be    for    one   of   the  purposes   for 


{h)  See  L.  T.  Rules,  1908,  r.  G9,  which  enables  leaseholds  to  be  registered 
iu  the  name  of  the  tenant  for  life. 


Acts 
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(precedents)  settlements  (real) 


which  a  tenant  for  life  is  authorised  by  hiw  to  raise  money  on 
mortgage  of  settled  laud,  the  money  being  paid  to  the  Trustees.] 

Operative  part.        Coiniiu'iiceDU'nt  of  opcvative  part — Form  No.  4. 


Conveyance 
and  settlement 
of  freeholds. 


Paet  I. 

Conveyance  and  Settlement  of  Freeholds. 

1.  Coiireijancr  of  freeliolds  in  first  ScJicdnh'  to  Trustees  to  Use 
of  Tlushand  in  fee  simple  until  marriage,  and  then  to  Uses  afterwards 
deelared — Forms  Nos.  5  and  7. 

(1)  Rent-charf/e  to  Wife  for  pin-moneij — Form  No.  8. 

(2)  Term  for  up-keep  of  policies^Form  No.  23. 

(3)  Life  estate  to  Husband — Form  No.  11. 

(4)  Jointure  rent-charge  to  Wife — Form  No.  13. 

(5)  Term,  to  the  Trustees  to  seeure  portions  for  younger 
children — Form   No.  14. 

(6)  Estates  in  tail  male  and  in  tail  to  sons  successively  according 
to  seniority,  and  in  tail  to  daughters  as  tenants  in  common — Form 
No.  15 ;  or  to  issue  as  Husband  and  Wife  or  Husband  alone 
appoints — Form  No.  16  or  No.  16a. 

(7)  With  remainder  To  the  use  of  the  Husband  in  fee  simple. 


Trusts  of 
Portions  Term, 
powers  of 
charging,  and 
provisions  as 
to  releasing 
charges  and 
surrendering 
terms. 


Part  II. 

Trusts  of  Portions  Term,  Powers  of  Charging,  and  Provisions  as 
to  Pieleasing  Charges  and  Surrendering  Terms. 

2.  Trusts  of  Policy  Term — Form  No.  23. 
2a.   Trusts  of  Portions  Term — Form  No.  22. 

3.  Power  for  Husband  to  jointure  future  Wife — Form  No.  27. 

4.  Poiver  for  Husband  to  cliarge  portions  on  future  marriage — 
Form  No.  28. 

5.  Power  for  femedes  restrained  from  anticipation  to  release 
rent-charges — Form  No.  31  (c). 

6.  Power  for  Term  Trustees  to  surrcuder  terms- — Form 
No.  32  (c). 

(r)  These  powers  are  important  for  the  purposes  of  a  resettlement.  They 
enable  the  okl  family  charges  to  be  released  and  new  ones  to  be  substituted, 
thus  enabling  the  tenant  for  life  under  the  new  settlement  to  override 
them. 
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Part  III. 
Settlement  of  Coj^yholds,  Leaseholds  (d),  Investments,  Policies,   Settlement  of 

1   TT    •    1  copyholds, 

and  Hen-looms.  leaseholds, 

investments, 

6.  Covenant  to    surroidcr    copi/Jiohh    in    second    ScJicdiile  caul  policies,  and 

heirlooms. 

trusts  thereof — Forms  Nos.  33  and  3-1. 

7.  Assignment  of  leaseholds  in  third  Sdiedule  and  trusts 
thereof — Forms  Nos.  34a  and  36,  and  add  Forms  Xos.  38,  39,  and 
40,  if  required. 

8.  Declaration  of  trusts  of  investments  in  fourth  Schedule — 
Form  No.  41  and  first  part  of  Form  No.  44. 

9.  Assignment  of  policies  in  fifth  Schedule — Form  No.  43  and 
first  part  of  No.  44. 

10.  Trusts  of  personalty  to  go  along  with  freeliolds — Form 
No.  45  {e). 

11.  Assignment  of  heirlooms  in  sixth  Schedule  and  trusts 
thereof — Form  No.  47. 


Part  IV. 
Provisions  by  way  of  Extension  and  Variation  of  the  Settled      Settled  Land 

Act  extension 

Land  Acts.  clauses. 

12.  Definitions    and    Introdnctory    Clause  —  Forms    Nos.    48 
and  49. 

13.  Interim  investment  of  capital  mo)ieij — Form  No.  50. 

{Add    here    such    Forms    undo'    the    above   heading   as    mag    h<i 
required  i)i  each  case.) 


Part  V. 

Provisions  as  to  Accumulations  and  Appointment  of  and  Powers  Accumuia- 
of  Trustees  and  Miscellaneous  Provisions. 

14.  Destination  of  accumulations  during  minorities — Form 
No.  73. 

(d)  See  Form  No.  37,  wliere  the  alternative  method  of  declaring  a  trust 
for  sale  will  be  found. 

(f)  This  Form  avoids  repetition.  The  parts  of  the  previous  Forms  referred 
to  which  may  be  omitted  whcu  this  Form  is  used  will  be  found  in  square 
brackets  in  those  Forms. 
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Powers  of 
Trustees,  &c. 


15.  To   appoint    atfoniei/s    (Jiirlnr/    temporanj    absence — Form 
No.  76. 

16.  To  emploii  agents,  and    for  professional  trustee    to    charge 
—Form  No.  11. 

17.  To  value   and  apportion — Form  No.  78  ;  and  (if  there  is  a 
limitation  to  tenants  in  common)  to  imrtition — Form  No.  79. 

18.  Protection  of  tenant  for  life  and  Trustees  who  act  on  expert 
advice — Form  No.  80. 

19.  Wide  indemnity  clause    to    tenant  for  life  and  Trustees — 
Form  No.  81  if  required. 

20.  A]ypointment  of  the  Trustees  for  purposes  of  the  S.  L.  Acts 
and  s.  42  of  Conv.  Act,  imi—Form  No.  83. 

21.  Power  for  Husband  to  appoint  new   Trustees — adapt  Form 
No.  84. 

22.  Marginal  notes  (if  inserted) — Form  No.  85. 
In  witness,  &c. 

Schedules  (see  Form  No.  86). 


No.  II. 


Parties. 


ANTE-NUPTIAL  SETTLEMENT  of  Fkeeholds  by  an 
Owner  in  Fee  Simple,  where  the  land  is  subject  to  a 
JoiNTUiiE  Rent-chaege  (wltlch  is  not  released)  limited 
by  a  Peior  Settlement  and  a  Substituted  Pient- 
CHAEGE  is  limited  (f).    Variation  //"  Jointress  joins. 

Parties  (as  in  last  Precedent.     If  the  Jointress  joins  site  will  be 
made  a  party  of  the  third  part). 


Recitals. 


Preliminary  Part. 

Piecitals  Pielating  to  the  Property  Settled  and  other  Matters. 
Agreement  for  marriage — Form  No.  1. 


Settlement  by 
owner  in  fee 
simple  subject 
to  a  jointure 
rent-charge. 


(/)  It  is  assumed  here  that  in  the  lifetime  of  the  settlor's  father  (the 
tenant  for  life  nndcr  the  old  settlement)  the  estate  tail  of  the  settlor  wns 
barred  and  that  ho  is  entitled  in  fee  simple  subject  to  a  jointure  rent-charge 
limited  under  the  old  settlement  which  he  cannot  overreach.  The  jointress 
refuses  to  release  her  rent-chai'ge  in  substitution  for  a  new  one,  but  a  new 
one  is  limited  to  her  so  that  she  can  subsequently  release  the  old  one  and 
enable  the  tenant  for  life  under  the  resettlement  to  overreach  the  rent-charge. 
If,  when  the  property  was  disentailed,  the  powers  of  the  j)resent  settlor  as 
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And  whereas  under  an  Indenture  of  Settlement  (hereinafter  Recital  of  title 

called  the  Settlement  of )  dated,  &c.,  and  made,  &c.,  and  under  unde^i-  oM 

a  Disentailing  Assurance  (duly   enrolled)  dated,  &c.,  and  made,  f^^  D^sentaii- 
Scc,  and  by  reason  of  the  death  of  the  said  X.  B.  (Settlor's  father)  ing  Assurance. 

on  the day  of  • .and  of  the  payment  of  all  money  rais- 

ab!e  as  portions  for  his  3-ounger  children  and  the  satisfaction  of 

the  term  of  years  limited  by  the  Settlement  of  for 

securing  the  same,  the  hereditaments  hereinafter  described  now 
stand  limited  To  the  use  of  the  Husband  (who  was  born  on  the 

day  of ,  as  the  eldest  son  of  the  said  X.  B.)  in  fee  simple, 

subject  to  a  yearly  jointure  rent-charge  of  £. limited  to  the 

said  Jane  B.  (Settlor's  mother)  during  her  life  in  the  event  (which 
happened)  of  her  surviving  her  husband,  the  said  X.  B.,  but 
otherwise  free  from  incumbrances. 

Agreement  for  Settlement — Form  No.  2.  .     Agreement 

Commencement  of  operative  part— Form  No.  4.  IndopeSve'' 


part. 


Part  I. 


Conveyance  and  Settlement  of  Freehold  Land  in  Schedule.      Conveyance 

and  settlement 

1.  Conveyance  of  land  in  schedule  to  Trustees  to  Use  of  Husband  of  freeholds. 
in  fee  simple  until  marriage  (g)  and  then  to  Uses  afterwards  declared,  subject  to  old 
— Forms  Nos.  5  and  7,  saying  in  Form  No.  5,  "  To  hold  unto  the  ^^ent-charge. 
Trustees  in  fee  simple,  subject  to  the  said  jointure  rent-charge 

of limited  by  the  Settlement  of  to  tlie  said  Jane  B. 

during  her  life  and  to  all  powers  and  remedies  for  securing 
the  same,  and  so  subject  To  the  use  of  the  Husband  in  fee 
simple,  &c." 

(1)  To  the  use  that  the  said  Jane  B.  shall  in  substitution  for  Substituted 

the  yearly  rent-charge  of  £- limited  to  her  by  the  Settlement    ™  '^  '  ^^' 

of receive  during  the  residue  of  her  life  the  yearly  rent- 
charge  of  £ ,  to  commence  from  the  execution  of  these  presents 

and  to  be  considered  as  accruing  from  day  to  day,  but  to  be  paid 

tenant  in  tail  under  the  old  settlement  (see  S.  L.  Act,  1882,  s.  58  (1) )  were 
preserved  and  the  power  of  sale  (if  any)  kept  on  foot,  the  same  persons 
should  be  appointed  S.  L.  Act  trustees  of  the  new  settlement  as  are  trustees 
of  the  old  one. 

(g)  If  the  settlor's  mother  joins  to  release  her  jointure,  the  limitations  till    Variation  if 
the  marriage  should  be :— "  To  Uses  for  restoring  the  said  jointure  i°'"t'-e««  Jo'"«- 
rent-charge,  and  subject  thereto  To  the  use  of  the  Husband  in 
fee  simple  until  the  solemnisation  of  the  said  marriage." 
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without  any  deduction,  the  first  payment  or  proportionate  pay- 
ment (//)  thereof  to  be  made  on  the day  of {tlte  daij  on 

which  the  old  rent-charge  is  next  pay ahle)  : 

Provided  always,  that  if  the  said  Jane  B.  shall  execute  such 
release  of  the  said   yearly  rent-charge  limited   to  her  by  the 

Settlement  of as  the  Trustees  shall  reasonably  require  and 

shall  accept  the  rent-charge  hereby  limited  to  her  in  substitution 
therefor,  the  costs  of  and  incidental  to  such  release  shall  be  paid 
out  of  the  trust  premises ;  And  subject  to  the  said  rent-charge, 

(2)  llent-cliarge  to  Wife  for  inn-money — Form  No.  8. 

(3)  Life  estate  to  Husband — Form  No.  11. 

(Add  other  limitations,  as  in  last  Precedent,  clause  1,  sub-clauses 
(4) — (7)  and  Parts  IL,  IV.,  and  V.  cf  last  Precedent,  as  required.) 
In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  the  freehold  hereditaments  hereby  settled. 


Parties. 


Variation 
where  new 
rent-charge 
exceeds  old 
one. 


No.  III. 

KESETTLEMENT  by  Father  and  Son  on   the  Marriage 

of  the    Son    of  Freeholds,    Copyholds,    Leaseholds, 

and   Capital    Money   {i).     Variations    where   Land   is 

Registered. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,of,  &c.  (father), 

(/;)  If  the  new  rent-charge  exceeds  the  old  one,  the  old  amoimt  will  be 
apportioned  up  to  the  date  of  the  settlement  and  a  proportionate  part  of  the 
new  one  paid  from  the  date  of  the  settlement  to  tlie  day  on  which  the  old 
one  is  next  payable. 

Where  the  new  rent-charge  exceeds  the  old  one  the  jointress  should  be 
put  to  her  election,  and  the  following  proviso  will  be  substituted  for  that  in 
the  text : — 

"Provided  always,  that  if  the  said  Jane  B.  shall  accept  the 
yearly  rent-charge  hereby  limited  to  her  in  substitution  for  the 

said  rent-charge  limited  to  her  by  the  Settlement  of ,  then 

she  shall  within  three  calendar  months  from  the  execution 
hereof,  or  such  longer  period  as  the  Trustees  may  allow,  execute 
at  the  cost  of  the  trust  premises  such  release  of  the  said  rent- 
charge  limited  to  her  by  the  Settlement  of ,  as  the  Trustees 

may  reasonably  require." 

(/)  As  to  the  stamp,   see  note  to  Prec.  I.      It  is  assumed  here  that  the 
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of  the  1st  part,  C.  B.,  of,  &c.  (son),  of  the  2nd  part,  Jane  D.,  of, 
&c.,  Spinster  {intended  tvife  of  son),  of  the  3rd  part,  X.,  of,  &c., 
and  Y.,  of,  &c.  {Trustees  of  the  old  Settlement)  (hereinafter  called 
the  Settlement  Trustees),  of  the  4th  part,  and  E.  F.,  of,  &c., 
G.  H.,  of,  &c.,  and  I.  K.,  of,  &c.  (hereinafter  called  the  Trustees), 
of  the  5th  part,  and  divided  for  purposes  of  convenient  reference 
into  a  Preliminary  and  five  other  Parts : 

Preliminary  Part. 
Eecitals  Pvelating  to  the  Property  Settled  and  other  Matters.       Recitals. 

Agreement  for  marrkKje — Form  No.  1. 

And    whereas    under   an   Indenture    (hereinafter   called    the  Recital  of 

Settlement  of )  dated,  &ic.,  and  made,  &c.,  whereof  the  Settle-  FhstDiseu- 

ment  Trustees  are  the  present  Trustees,  and  by  reason  of  the  ^(\^s^^"j|i^ce. 

death  of {johitresH)  on  the day  of ,  having  had  issue 

by  the  said  A.  B,  one  child  and  no  more  (namely),  the  said 

C.  B.  (A),  who  was  born  on  the  day  of  ,  and  under  a 

Disentailing  Assurance  (duly  enrolled,  and  hereinafter  called  the 

First   Disentailing  Assurance)    dated,  &c.,  and  made,   &c.,  the  Title  to 

freehold  hereditaments  hereinafter  described  now  stand  limited, 

free  from  incumbrances  (/),  To  such  uses,  Upon  such  trusts  and 

in  such  manner  generally  as  the  said  A.  B.  and  C.  B.  shall  from 

time  to  time  or  at  any  time  by  deed,  revocable  or  irrevocable, 

jointly  appoint ;  And  in  default  of  and  until  and  subject  to  any 

such  appointment.  To  the  uses,  Upon  the  trusts  and  subject  to 

the  powers  and  provisions  which  immediately  before  the  execution 

of  the  First  Disentailing  Assurance  were  subsisting  with  reference 

to  tlie  said  freehold  hereditaments;  And  [the  leasehold  heredita-   [Title to leasc- 

ments  for  lives  mentioned  in  the  third  Schedule  (/«)  hereto  and]  iivesO°^ 

the  investments  and  money  mentioned  in  the  fourth  Schedule  Title  to  invest- 

ments  and 

father  was  tenant  for  life  and  the  son  tenant  in  tail  under  the  old  settlement,    capital  money, 
and  that  the  property  has  been  disentailed  and  limited  to  such  uses  as  they 

jointly  appoint;  also,  that  there  are  no  family  charges  subsisting  under 
the  old  settlement,  and  that  the  father's  powers  of  charging  were  released 
by  the  disentailing  assiu'ance. 

(/i-)  This  shows  that  no  money  was  raisable  for  younger  childreu. 

(/)  If  there  are  any  mortgages  of  the  freeholds  on  foot  they  should  be 
placed  in  a  part  of  the  first  schedule  or  in  a  separate  schedule,  and  the 
recital  will  run :— "  Subject  to  the  incumbrances  mentioned  in  the 

[part  of  the  first]  Schedule  hereto." 

{m)  The   second   schedule    will   contain    the   copyholds,  which    will    be 
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Chattels. 


Title  to 
copyholds. 


Title  to 
leaseholds  for 
years. 


Agreement  for 
Settlement. 

[Variations 
where  land 
registered 
under  L.  T. 
Acts  (o).] 

Disentailing 
assurance  not 
required  for 
leaseholds  for 
vcars. 


Disentailing 
assurance  to 
be  by  sur- 
render if  estate 
tail  is  legal. 


hereto,  now  standing  in  the  joint  names  of  the  Settlement 
Trustees,  representing  money  arising  from  the  sale  of  heredita- 
ments subject  to  the  limitations  of  the  Settlement  of  ,  and 

also  the  chattels  mentioned  in  the  fifth  Schedule  hereto  are  now 
held  by  the  Settlement  Trustees  (as  to  the  said  investments  and 
money  discharged  from  all  liability  to  be  reinvested  in  the 
l)urchase  of  land),  Upon  such  trusts  and  in  such  manner  generally 
as  the  said  A.  B.  and  C.  B.  shall  in  manner  aforesaid  appoint, 
and  subject  to  any  such  appointment,  Upon  the  trusts  referred 
to  in  the  First  Disentailing  Assurance : 

And  whereas  under  the  Settlement  of and  by  reason  of 

the  events  aforesaid  and  under  aiKjther  Disentailing  Assurance  (») 
(duly  enrolled  on  the  court  rolls  of  the  Manor  of  ■ ,  and  herein- 
after called  the  Second  Disentailing  Assurance)  the  copyhold 
hereditaments  mentioned  in  the  Second  Schedule  hereto,  to  which 

the  Settlement  Trustees  were  admitted  on  the day  of , 

are  now  held  by  them  Upon  such  trusts  and  in  such  manner 
generally  as  the  said  A.  B.  and  C.  B.  shall  in  manner  aforesaid 
appoint : 

And  avheeeas  under  the  Settlement  of and  by  reason  of 

the  events  aforesaid  the  leasehold  hereditaments  held  for  terms 
of  years  mentioned  in  the  third  Schedule  hereto  and  now  vested 
in  the  Settlement  Trustees  are  held  by  them  Upon  trust  for  the 
said  A.  B.  for  life,  with  remainder  In  trust  for  the  said  C.  B. 
absolutely : 

Agfcciiunitfor  Scttloiioit — Form  No.  2  : 

[And  whereas  the  said  A.  B.  is  registered  under  the  Land 
Transfer  Acts,  1875  and  1897,  as  proprietor  with  a  possessory 

separately  disentailed  to  avoid  the  necessity  of  placing  a  long  document  on 
the  court  rolls.  If  there  are  no  leaseholds  for  lives  there  will  probably  be 
no  reference  to  leaseholds  in  the  disentailing  assurance  ;  in  this  case  there 
will  bo  a  sejiarate  recital  stating  that  the  leaseholds  are  vested  in  the  settle- 
ment trustees  upon  trust  for  A.  B.  for  life,  with  remainder  upon  trust  for 
C.  B.  absolutely. 

(h)  If  the  tenant  in  tail  is  on  the  rolls  he  must  surrender  with  the  consent 
of  the  protector  given  by  deed  or  in  the  presence  of  the  steward,  see 
Precedents  of  Disentailing  Assurances  of  Copyholds,  inf. 

(o)  A.  B.,  the  tenant  for  life  under  the  old  settlement,  will  be  on  the  register 
as  j)roprietor  both  of  the  freeholds  and  leaseholds,  subject  to  the  usual 
restriction,  and  all  that  is  required,  if  the  original  restriction  is  ai:)plicable  to 
the  new  settlement,  is  to  substitute  the  names  of  the  trustees  of  the 
resettlement  for  those  of  the  old  settlement. 
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title  as  to  the  said  freehold  hereditaments  under  the  heading 

District  ,  Parish  ,  Title  No.  — ,   and    as    to  the  said 

leasehold    hereditaments     under    the    heading    District    , 

Parish ,  Title  No.  — ,  subject  to  a  restriction  to  the  effect 

that : — Except  under  an  order  of  the  registrar,  no  transfer  of 
the  land  is  to  be  registered  unless  made  on  sale,  exchange  or 
partition,  the  consideration  money  being  paid  to  the  Settlement 
Trustees  or  into  Court,  and  except  under  the  like  order  no  charge 
or  lien  by  deposit  of  certificate  is  to  be  registered  or  created 
unless  expressed  to  be  for  one  of  the  j)urposes  for  which  a  tenant 
for  life  is  authorised  by  law  to  raise  money  on  mortgage  of  settled 
land,  the  money  being  paid  to  the  Settlement  Trustees ;  And  it 
is  intended  that  the  Settlement  Trustees  shall  forthwith  apply 
(see  Form  at  end  of  this  Precedent)  to  the  registrar  to  modify  the 
said  restriction  by  substituting  the  names  of  the  Trustees  for 
those  of  the  Settlement  Trustees.] 

Commencement  of  operative  i)art — Form  No.  4.  Operative 

part. 

Part  I. 
Appointment  and  Settlement  of  Freeholds. 

1.  (Appointment  of  Freeholdn   in    first  ScJtedith'  to  Trustees  to   Appoiutment, 

"  .  '  .  life  estates  to 

former  uses  until  tJie  marriaeie,  and  then  to  uses  afterwards  declared,   be  sans  waste. 
— Forms  Nos.  6  and  7,  saying  "  the  First  Disentailing  Assurance 
in  Form  No.  0.") 

2.  (1)  Rent-charge   to  son  during  joint  lives  of  himself  and  his  Limitations. 
father — Form  No.  9.     Sometimes  a   rent-charge   is  also  given   to 

the  soil's  u'idou-  during  tlie  Joint  lives  of  herself  and  Jier  fatJier- 
in-laiv  i'p). 

(2)  To  THE  USE  of  the  said  A.  B.  during  his  life  (q),  with 
remainder 

(3)  Rent-charge  to  son's  wife  for  jjin-moneg — For>n  No.  8. 

(4)  Life  estate  to  son — Form  No.  11. 

(5)  Jointure  rent-charge  to  son's  uife — Form  No.  13. 

(6)  Term   to   the    Trustees  to   commence   after   the   deatli    of  tlie 

( p)  If  the  first  limitation  is  to  sucli  uses  as  father  and  son  may  appoint, 
take  Form  No.  19  ;  and  see  note  thereto. 

('/)  In  this  case  there  are  no  charges  subsisting  under  the  old  settlement, 
so  that  it  is  not  necessary  to  preserve  the  father's  S.  L.  Act  powers  under 
that  settlement. 
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sun'iror   of  the   father  a)id    son    to   secure   j;orfi()??s  for   younger 
children — Form  No.  14. 

(7)  Estates  in  tail  male  and  i>i  tail  to  sons  of  C.B.  successively 
according  to  seniority,  and  in  tail  to  daughters  as  tenants  i)i  co))nno)i 
— Form  No.  15. 

(8)  With  remainder  To  the  Use  of  the  said  C.  B.  in  fee  simple. 


Part  II. 

Trusts  of  Trusts  of  Portions  Term,  Powers  of  Charging,  and  Provisions  as 

powers  of       '  to  Surrendering  Terms  and  Pveleasing  Charges. 

charging,  and 

provisions  as  3,   Trusts  of  Povtions  Term — Form  No.  22. 

to  surrendering  \ 

terms  and  4.  Powcrjor   iJatlwr  andjso}i   to  jointure   future  ivife — Form 

releasing  \^      Ol 

charges.  1\0.  Z  ( . 

5.  Power  for   ^fatlier  and^   son    to    charge  portions    on  future 
marriage — Form  No.  28. 

6.  Power  for  females  restrained  from  anticipation  to  release  rent- 
charges — Form  No.  31. 

7.  I'ower  for  Term  Trustees  to  surrender  tej-ms — Form  No.  32. 


Appointmeiat 
and  Settlement 
of  copyholds, 
leaseholds,  and 
investments. 


Assignment  of 
leaseholds  for 
years. 


Variation  if 
leaseholds  arc 
subject  to  a 
power  of 
appointment. 


Part  III. 

Appointment  and  Settlement  of  Copyholds,  Leaseholds,  and 

Investments. 

8.  Appointment  of  copyholds  in  second  Schedule  and  covenant  for 
surrender  to  Trustees  (?•)  and  trusts  thereof — Forms  Nos.  33a  and  34. 

9.  In  further  pursuance  of  the  said  agreement  and  in  considera- 
tion of  the  said  intended  marriage,  each  of  them  the  said  A.  B.  and 
C.  B.,  As  Settlors,  and  according  to  their  respective  interests, 
hereby  assign  and  the  Settlement  Trustees,  by  the  direction  of 
the  said  A.  B.  and  C.  B.,  hereby.  As  Trustees,  assign  and  confirm 
unto  the  Trustees 

All,  &c.  {refer  io  leaseholds  in  tliird  Schedide  and  contiinie 
Form  No.  34a.  Talce  Form  No.  36  and  add  Forms  Nos.  38,  39, 
and  40,  (/'  required.  If  the  leaseholds  are  held  for  lives  or  are 
subject  to  the  joi)it  power  (f  appointment,   take  Form   No.  35   in 


(r)  This  covenant  is  required  here  as  the  trustees  of  the  old  settlement  and 
resettlement  are  in  this   case  assumed   not  to  be  the  same  persons.      The 


Separate 
surrender  of 

when\-equircd.    copj'holds  must  be  separately  surrendered  to  the  use  of  the  trustees,  and  they 
should  be  admitted. 
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2)lacc  of  the  above  ass'Kjxmcnt,  htit  join  the  Settlenient  Trustees 
to  assign  the  legal  interest  as  above.  Take  Form  No.  36  and 
add  Forms  Xos.  38,  39,  and  40,   if  required). 

10.  Appointment    of   investments  and   money  {s)   in   the  fourth. 
Schedide  and  trusts  thereof — Forms  Nos.  42  and  44. 

Part  IV. 
Provisions    by  way  of  Extension  and  Variation  of  the  Settled  Settled  Land 

T         1     A    j_  -A-ct  extension 

Land  Acts.  clauses. 

11.  Definitions  and  I)ttroductort/  Clause — Forms  Nos.  48  and  49. 

12.  Interim  invest)nent  of  capital  money — Form  No.  50. 

(Add  Jiere  sucli  Forms  under  tlie  above  lieading  as  may  be  requireel 
in  each  case.) 

Part  V. 

Provisions  as  to  Accumulations  and  Appointment  of  and  Powers  Accumuia- 
of  Trustees  and  Miscellaneous  Provisions.  of°Tr'ustees|^ 

appointment 

(Add  Forms  Nos.  73,  83,  and  84,  and  such  other  Forms  under  of  Trustees  for 

pui-poses  of 

tins  heading,  except  Form  No.  75,  as  may  be  desired.)  s.  L.  Acts, and 

T  c        /.\  power  to 

In  witness,  &e.  (/).  appoint  ne*v 

Trustees. 

Schedules  (see  Form  No.  86). 

//■  tlie  land  is  registered  the  following  application  u-ill  be  made 
for  varying  tlie  restriction. 

Land  Transfer  Acts,  1875  and  1897. 

District 

Parish 

Title  No.  — 

(Date)   ,   of,   &c.,  and ■,   of,    e*cc.  (tlie    Trustees  (f  the  old 

Settlement)   hereby   apply  to   the  registrar    to    modify  the 

restriction  registered  on  the  day  of  against  the 

title  above  referred  to  by  substituting  " ,  of,  &c.,"  and 

" ,  of,  &c."  {the  Resettlement  Trustees),  for  " ,of,  Sec," 

and  " ,  of,  &c."  (the  old  Settlement  Trustees). 

(To  be  signed  by  the  old  Settlement  Trustees.) 

(s)  The  capital  money  and  investments  must  be  separately  transfen-ed  to 

the  trustees  if  they  are  not  the  same  persons  as  the  trustees  of  the  original 

settlement. 

(t)    AVhen  the  trustees  of  tlie  original  settlement  have  transferred  the   Indemnity 

on  winding  up 
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No.  IV. 


Parties. 


Recital  of 
Settlement  and 
Disentailing 
Assurance. 


Land. 


trusts  of  the 

original 

settlement. 


Stamp. 


Continuation 
of  the  same 
trustees. 


Eesettlement  by  Father  and  Son  (Not  on  Marriage  {u)  ) 
of  Freeholds  and  Capital  Money,  wliere  a  Jointress 
releases  her  Jointure  Eent-charge  and  Term  Trustees 
release  a  Portions  Term  and  a  New  Jointure  and 
Portions  Term  are  limited  {x), 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (father), 
of  the  1st  part,  C.  B.,  of,  &c.  (son),  of  the  2nd  part,  Jane  B.,  the 
wife  of  the  said  A.  B.  {joi)itress),  of  the  3rd  part,  M.,  of,  &c.,  and 
N.,  of,  &c.  (hereinafter  called  the  Term  Trustees)  (Trustees  of 
Portions  Term  nnder  old  Settlement),  of  the  4th  part,  and  S.  T., 
of,  &c,,  and  W.  T.,  of,  &c.  (hereinafter  called  the  Trustees  (?/)  ),  of 
the  5th  part,  and  divided  for  the  purpose  of  convenient  reference 
into  a  Preliminary  and  live  other  Parts. 

Preliminary  Part. 

Piecitals  Relating  to  the  Property  Settled  and  other  Matters. 

(hereinafter 


Whereas      under     an     Indenture 
Settlement   of   )   dated,  &c.,  and   made,  &c 


called     the 
and  under  a 


Disentailing  Assurance  (duly  enrolled)  dated,  &c.,  and  made, 
&c.,  the  freehold  hereditaments  (z)   hereinafter    described   now 

investments  and  siirrendered  the  copyholds  to  the  new  trustees,  the  father 
and  son  should  give  them  a  release  and  covenant  to  indemnify  them  in 
regard  to  any  liabilities  incurred  or  to  any  claims  for  death  duties  which  may 
have  attached. 

If  the  liabilities  are  likely  to  be  heavj"  {e.(j.,  in  respect  of  mining  leases  for 
subsidence),  it  may  be  necessary  to  limit  a  term  to  tliem  in  the  resettlement 
on  trusts  for  keeping  them  indemnified. 

{ii)  The  stamp  imposed  by  Fin.  (1909-10)  Act,  1910,  s.  74,  will  be  payable  : 
this  will  involve  a  valuation  of  the  land;  henoe,  if  practicable,  the  date  of  the 
resettlement  should  be  postponed  till  the  son  intends  to  marry. 

(r>;)  In  this  case  the  jointress  and  term  trustees  aie,  it  is  assumed,  able  to 
get  rid  of  the  old  family  charges,  which  are  released  and  relimited,  and  the 
old  settlement  becomes  obsolete.  Compare  next  Precedent,  where  the  old 
family  charges  cannot  be  cleared  off. 

(//)  If  practicable,  the  S.  L.  Act  trustees  of  the  new  settlement  should  be 
the  same  as  those  of  the  old  to  avoid  tlie  necessity  of  transferring  the 
in\estinents  and  altering  the  names  of  the  persons  named  in  the  usual 
restriction  if  the  land  is  registered. 

(?;)  If  the  land  is  registered  the  father  will  be  on  the  register  as  proprietor 
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stand  limited  (subject  to  the  incumbrances  mentioned  in  the 
third  Schedule  hereto),  To  the  use  of  the  said  A.  B.  during 
his  life  without  impeachment  of  waste,  with  remainder,  subject 

to   a   yearly  jointure   rent-charge  of   £, limited  in  favour 

of  the  said  Jane  B.  during  her  life  if  she  should  survive 
her  husband,  and  to  a  term  of  500  years  from  the  death 
of  the  said  A.  B.  limited  to  the  Term  Trustees  without  impeach- 
ment for  waste.  Upon  the  usual  trusts  for  raising  portions 
for  the  younger  children  of  the  said  A.  B.  and  Jane  B., 
To  such  uses,  Uj)on  such  trusts  and  in  such  manner  generally 
as   the   said  A.  B.  and   C.  B.,    his  eldest  son  (who   was   born 

on    the day  of  ),  shall   at    any   time   or  from   time 

to  time  by  deed,  revocable  or  irrevocable,  jointly  appoint, 
And  in  default  of  and  subject  to  any  such  appointment, 
To  the  uses.  Upon  the  trusts  and  subject  to  the  powers  and 
provisions  which  immediately  before  the  execution  of  the  said 
Disentailing  Assurance  were  subsisting  with  reference  to  the 
said  hereditaments  ;  And  the  Term  Trustees  were  by  the  Settle-  Power  to 

ment  of  authorised  (a)  to  surrender  the  said  term  of  500  term."^  ^^ 

years  thereby  limited  to  them  on  being  satisfied  that  heredita- 
ments of  sufficient  value  to  satisfj'  the  trusts  thereof  will  be 
vested  in  them  ;  And  by  tbe  recited  Disentailing  Assurance  investments. 
the  investments  mentioned  in  the  second  Schedule  hereto 
standing  in  the  joint  names  of  the  Trustees,  representing 
capital  money  arising  from  hereditaments  subject  to  the  limita- 
tions of  the  Settlement  of  ,  were  duly  disentailed  and  dis- 
charged so  far  as  might  be  (b)  from  the  said  jointure  rent-charge 
of  the  said  Jane  B.  and  from  the  portions  and  interest  thereon 


with  the  usual  restriction,  and  unless  different  trustees  are  appointed  here, 
no  alterations  on  the  register  are  required,  as  the  father's  life  estate  is 
relimited.  If  different  trustees  are  appointed  an  application  must  be  made 
to  vary  the  restriction  :  see  end  of  last  Precedent.  It  will  only  be  necessary 
to  recite  here  tbat  A.  B.  is  registered  as  proprietor  subject  to  the  restriction, 
and  if  it  has  to  be  varied,  see  recital  in  last  Precedent. 

(a)  See  note  to  Form  No.  32,  p.  495.  It  is  conceived  that  the  term  trustees, 
being  in  the  position  of  mortgagees,  could  surrender  the  term  without  the 
express  power. 

{h)  As  the  jointress  and  portions  term  trustees  were  not  parties  to  tbe 
disentailing  assurance,  this  only  took  effect  so  far  as  regards  the  tenant  for 
life  and  remainderman ;  hence  the  jointress  and  term  trustees  should 
release  the  investments  as  well  as  the  laud  in  the  resettlement,  see  itif. 
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Agreement 
for  release  of 
old  jointure 
and  Portions 
Term. 


charged  for  the  younger  children  of  the  said  A.  B.  by  her,  and 
the  term  of  years  for  raising  the  said  portions  and  from  the 
incumbrances  mentioned  in  the  third  Schedule  hereto,  and  so 
that  the  same  might  be  charged  exchisively  on  the  hereditaments 
hereinafter  described  in  exoneration  of  the  said  investments, 
and  also  freed  from  all  liability  to  be  invested  in  the  purchase 
of  land,  and  are  now  held  Upon  such  trusts  and  in  such 
manner  generally  as  the  said  A.  B.  and  C.  B.  shall  in 
manner  aforesaid  appoint,  and  subject  to  any  such  appoint- 
ment Upon  the  trusts  referred  to  in  the  said  Disentailing 
Assurance  : 

Agreement  for  Settlement — Form  No.  3  : 

And  whereas  the  said  Jane  B.  and  the  Term  Trustees,  being 
respectively  satisfied  with  the  yearly  rent-charge  and  term 
hereinafter  intended  to  be  limited  by  way  of  substitution  for 

the  said  rent-charge  and  term  created  by  the  Settlement  of , 

have  agreed  to  join  in  these  presents  for  the  purpose  of  releasing 
or  surrendering  the  last-mentioned  family  charges : 

Commencement  of  oijerative  part — Form,  No.  4. 

Part  I. 


Appointment 
and  settlement 
of  freeholds 
and  release  of 
jointure  and 
portions. 

Appointment 
of  land. 


Appointment  and  Settlement  of  Freeholds  and  Pielease  of  Join- 
ture and  Portions  Term  limited  by  the  Settlement  of . 

1.  In  pursuance  of  the  said  agreement  and  in  exercise  of  the 
power  for  this  purpose  conferred  by  the  recited  Disentailing 
Assurance  and  of  all  other  powers,  the  said  A.  B.  and  C.  B., 
As  Settlors,  hereby  irrevocably  appoint  that 

All  and  singular  (c)  the  hereditaments  described  in  the  first 
Schedule  hereto  and  all  other  the  hereditaments  whatsoever 
which  may  be  subject  to  the  joint  power  of  appointment 
conferred  by  the  recited  Disentailing  Assurance  shall  hence- 
forth (subject  to  the  incumbrances  mentioned  in  the  third 
Schedule  hereto)  remain  and  be 

To  THE  USES,  Upon  the  trusts  and  subject  to  the  powers  and 
provisions  hereinafter  declared  concerning  the  same. 


Incorporeal 
hereditaments. 


(c)  Add  here  a  description  of  any  mansion  house,  nianors  or  lordships, 
advowsons,  and  other  incorporeal  hereditaments  which  may  not  be  described 
in  the  schedule.  li  there  are  advowsons  the  deed  must  be  registered 
pursuant  to  tlie  Benefices  Act,  1898. 
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2.  In  further  pursuance  of  the  said  agreement  and  in  con-  Release  of 
sideration  of  the  substituted  rent-charge  and  term  hereinafter  Lnd  Portunis 
limited  and  at  the  request  of  the  said  A.  B.  and  C.  B.,  the  said  '''®™^- 
Jane   B.    [with    the    concurrence    of    her    husband,    the    said 

A.  B.  (d),  and],  for  the  purj^ose  of  releasing  all  such  of  the 
hereditaments  hereinbefore  appointed  as  are  affected  thereby 
from  her  jointure  rent-charge  (e),  hereby,  As  Mortgagee, 
releases  [and  disposes  of  and  the  said  A.  B.  hereby  releases  and 
confirms],  and  the  Term  Trustees,  for  the  purpose  of  surren- 
dering the  said  term  of  500  years  so  far  as  it  affects  the 
hereditaments  hereinbefore  appointed,  hereby,  As  Trustees, 
surrender  and  assign  unto  the  Trustees 

All  and  singular  the  hereditaments  hereinbefore  expressed 
to  be  appointed, 

To  HOLD  unto  the  Trustees  in  fee  simple,  subject  to  the 
incumbrances  mentioned  in  the  third  Schedule  hereto  so  far 
as  they  affect  the  premises  but  discharged  from  the  said  jointure 

rent-charge  of  £ limited  by  the  Settlement  of ,  and  so 

that  the  said  term  of  500  years  thereby  limited  shall  forthwith 
merge  and  be  extinguished  in  the  inheritance ;  And  so  released 
and  discharged,  without**''' 

To  THE  USES,  &C.  (Form  No.  7).  impeachment 

'  ^  ^  for  waste,  &c. 

3.  (1)  To  such  Hues  as  father  and  son  Hhall  jointly  appoint — Form  joint  power 
No.  19,  addinrj   the  foUoa-inn  jiroviso  (ser  note,  to  same   Form) : —  meuUo  Mher 
Provided  always,  that  the  foregoing  power  shall  not  be  capable  andson subject 

'  O         O  1  X  totherelimited 

of  being  exercised  so  as  to  prejudice  either  the  yearly   rent-  jointure  and 

charge  of  £ hereinafter  limited  to  the  said  Jane  B.  or  the 

term  of  500  years  hereinafter  limited  for  raising  portions  for 
the  younger  cbildren  of  the  said  A.  B,  and  Jane  B.  without  the 
respective  consents  of  the  said  Jane  B.  and  of  the  trustees  or 
trustee  for  the  time  being  of  the  said  term  ;  And  subject  to  the 
said  rent-charge, 

('/)  If  the  jointress  was  married  before   1883  she  can  ouly  release  her   Where  release 
jointure  with  the  conciuTeuce  of  her  husband  by  deed  acknowledged  under   lequii'es  to  be 
the  Fines  and  Eecoveries  Act,  1833,  as  varied  by  s.   7  of  the  Conv.  Act, 
1882. 

(p)  If  there  is  a  pin-money  rent-charge  subsisting  under  the  old  settlement, 
it  should  also,  if  practicable,  be  released  and  relimited  in  the  same  waj'. 

(./')  This  power  enables  the  father  and  son  to  resettle  on  the  son's  marriage 
without  prejudice  to  the  substituted  joiuture  and  rent-charge. 

35—2 
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Helimitation 
of  jointure 
rent-charge  ((/). 

Relimitation 
of  Portions 
Term  (g). 


Eent-cliarge  to 
son. 

Eelimitation 
of  life  estate 
to  father. 

Life  estate 
to  son. 

Estates  tail 
to  son's  issue 
male,  life 
estates  to  his 
brothers,  &c. 


Name  and 
arms  clause. 


(2)  Jointure  rcnt-chartje  to  Jane  B. — Form  No.  13,  wWi  the 
iroi'd-s  ill  square  brackets,  hut  not  the  provision  in  the  note, 

(3)  To  THE  USE  of  the  Term  Trustees  for  a  term  of  500  years 
(in  substitution  for  the  like  term  limited  to  them  by  the  Settle- 
ment of  ■ — — ),  to  commence  from  the  death  of  the  said  A,  B,, 
without  impeachment  of  waste  on  the  trusts  hereinafter  declared ; 
And  subject  thereto, 

(4)  Fient-charge  to  son  during  joint  lives  of  liiniself  and  Ids  father 
— Form  No.  9, 

(5)  To  THE  USE  of  the  said  A.  B.  during  his  life(//),  With 
remainder 

(6)  To  THE  USE  of  the  said  C.  B.  during  his  life.  With 
remainder 

(7)  Limitations  to  first  and  other  sons  of  C.  B.  in  tail  male 
and  other  limitations,  taking  A.  B.\s  younger  sons  and  their  issue 
according  to  seniority,  as  required  {see  Form  No.  17  (?")),  with 
ultimate  remainder  to  C.  B.  in  fee  simple. 

4.  Name  and  arms  clause,  if  required — Form  No.  21. 


Trusts  of 
Portions  Term, 
piovvers  of 
charging,  and 
provisions  as 
to  surrender- 
ing terms  and 
releasing 
charges. 


Part  II. 

Trusts  of  Portions  Term,  Powers  of  Charging,  and  Provisions  as 
to  Surrendering  Terms  and  Releasing  Charges. 

5.  Trusts  (f  Portions  Temn — Form  No.  22,  hut  following  the 
trusts  of  the  old  term. 

6.  Power  for  father  {k),  after  the  death  of  Jane  B.,  to  charge 
jointures  on  remarriage  and  for  son  to  charge  jointures  on  marriage. 
Adapt  Form  No.  27. 

7.  Power  for  father  {k)  and  son  in  like  events  to  cliarge  portions. 
Adapt  Form  No.  28. 


{(j)  Thet^e  limitations  and  the  trusts  of  the  term  should  follow  the  old 
jointure  rent-charge  and  portions  term  so  far  as  practicable. 

(A)  Here,  as  the  old  settlement  is  made  obsolete,  it  is  not  necessary  to 
preserve  the  father's  H.  L.  Act  powers  under  it,  cf.  next  Precedent  and 
Form  No.  12. 

(i)  See  also  Form  No.  18,  if  the  estate  is  to  follow  a  peerage. 

(/.•)  These  powers  will  generally  be  given  to  the  father  if  he  had  them 
under  the  old  settlement.  It  maj'  be  generally  more  convenient  to  give 
separate  powers  of  charging  to  the  father  and  sou. 
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8.  Poircr,  if  required,  for  .siiceessive  tejiaxts  for  life  (ofiier  than 
tJie  fatlier  and  son)  to  cliaiy/e  jointures — Form  No.  29. 

9.  Poirer,  if  required ,  for  successive  tenants  for  life  {other  tJian 
tlie  fatlier  and  son)  to  eharfie  portions — Form  Xo.  30. 

10.  Power  for  females  restrained  front  anticipation  to  release 
rent-cliarf/es — Form  A^o.  31. 

11.  Power  for  Term  Trustees  to  surrender  terms — For)n  No.  32. 

Part  III. 
Appointment  and  Settlement  of  Investments. 

12.  (1)  Ajypointment  of  inrestnients  iti  second   Scliedule — Form   Appointment 
No.   42,    ending    iritJi :    "  UjDon    the   trusts   and  subject    to  the  °""^^™^"^- 
powers    and   provisions    hereinafter    declared    concerning    the 

same." 

(2)  In  further  pursuance  of  the  said  agreement  the  said  Release  from 
Jane  B.  [with  the  concurrence  of  her  husband,  the  said  A.  B.  (/)  ]  and  portions. 
hereby,  As  Mortgagee,  releases  [and  disposes  of  and  the  said  A.  B. 

hereby  releases  and  confirms  (/)  ]  and  the  Term  Trustees 
hereby,  As  Trustees,  release  and  assign  unto  the  Trustees 

All  and  singular  the  investments  and  money  hereinbefore 
expressed  to  be  appointed, 

To  HAVE  AND  RECEIVE  the  Same  unto  the  Trustees,  discharged 

from    the    said   jointure  rent-charge  of    H limited  by  the 

Settlement  of  and  from  the  trusts  of  the  original  term  of 

500  years  hereby  limited ;  And  so  released  Upon  the  trusts  and 
subject  to  the  powers  and  provisions  following  (that  is  to  say)  :-- 

(3)  Si'ttlement  of  i)irestments — Form  No.  44.  Trusts  oi 

capital  money 


and  invest- 
ments. 


Part  IV 


Provisions  by  way  of  Extension  and  Variation  of  the  Settled  Settled  Land 

T         1     \    i  Act  extension 

Land  Acts.  .clauses. 

13.  Definitions  and  Introductory  Clause — Fortns  Nos.  48  and  49. 

14.  Interim  investment  of  c  a  pit  (d  monei/ — Form  No.  50. 

{Add    here    such    Forms    under    tlie    above   lieadinij   as   may    he 
required  in   each  case.) 

(/)  See  first  note  to  clause  2  of  this  Precedent. 
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Part  V. 
Accuimiia-        Provisioiis  as  to  Accumulations  and  Appointment  of  and  Powers 

tions,  appoint-  i    iir-         n  -n.         •    • 

mentof  01  Trustess  and  Miscellaneous  Provisions. 

Trustees  for 

sT^tctf  ('^'^'^  Forms  Nos.  73,  83  aiuJ  84,  and  such  other  Forms  under 

and  power  to      fltis  ]tca<Un<i,  cxccpt  Fomi  Xo.  75,  as  niaij  he  required.) 

appoint  new 

Trustees,  &c  1n    WITNESS,  OCC.  {))l). 

Schedules  {see  Foim  No.  86). 


No.  V. 

EE SETTLEMENT  htj  Father  and  Son  (Not  on  MarriaCxe) 
of  Freeholds  and  Capital  Money  subject  to  a  Join- 
ture Eent-charge  and  Portions  Term,  u-IiicIl  are  not 
released  (n). 

THIS  INDENTURE  made,  &c.,  Between  A.  B.,  of,  &c.  (father),  of 
the  1st  part,  C.  B.,  of,  &c.  (son),  of  the  2nd  part,  and  M.,  of,  &c., 


Reasons  for 
relimiting  tlie 
family  charges. 


Effect  if  the 
old  family 
charges  are 
not  released. 


(«?.)  The  deed  should  be  acknowledged  under  the  Fines  and  Eecoveries 
Act,  18.33,  as  varied  by  s.  7  of  the  Conv.  Act,  1882,  by  JaneB.,  the  jointress, 
if  she  was  married  before  1883. 

(/()  This  is  the  converse  case  to  that  in  the  last  Precedent,  see  notes  thereto 
as  to  the  staini^.  Here  the  new  settlement  is  made  subject  to  the  family 
charges  under  the  old  settlement,  and  the  S.  L.  Act  powers  of  the  father  are 
kept  alive  to  enable  him  to  override  them.  An  instance  of  a  case  in  which 
this  Precedent  is  required  is  where  a  jointress  under  the  old  settlement  is 
restrained  from  anticipation  and  has  no  power  to  release  her  rent-charge, 
rf.  Form  No.  31.  As  the  old  settlement  must  remain,  there  is  no  object  in 
surrendering  the  old  portions  term.  The  jointure  and  portions  are  relimited. 
here  by  way  of  substitution,  so  as  to  enable  the  old  ones  to  be  released  when 
the  restraint  comes  off,  i.e.,  on  the  death  of  the  husband  of  the  jointress. 
Even  if  the  old  family  charges  are  not  ultimately  released^  the  relimitation 
of  those  charges  is  of  service,  because  the  new  limitations  operate  as  an 
indemnity ;  for  the  capital  money  arising  on  the  exercise  of  the  statutory 
powers  would,  if  paid  to  the  trustees  of  the  resettlement,  be  applicable  in 
their  hands  for  keeping  down  or  discharging  the  charges  so  relimited.  Thus, 
after  tlie  death  of  the  father  a  sale  could  be  made  by  the  son,  luider  a  special 
condition,  without  applying  to  the  Court  for  the  appointment  of  trustees  of 
the  compound  settlement.  The  special  condition  would  be  less  deterrent 
than  if  the  son  merely  offered  his  personal  indemnity  against  claims  in 
resi^ect  of  the  family  charges. 
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and  N.,  of,  &c.  (hereinafter  called  the  Trustees  (o) ),  of  the 
3rd  part,  and  divided  for  the  purpose  of  convenient  reference 
into  a  Preliminary  and  five  other  Parts. 

Preliminary  Part. 

Piecitals  Relating  to  the  Property  Settled. 

Whereas  under  an  Indenture  (hereinafter  called  the  Settle-  Recital  of 

ment  of )  dated,  &c.,  and  made  between  the  said  A.  B.  of  the  andDiseu- 

1st  part,  Jane  H.,  Spinster  (afterwards  and  hereinafter  called  J'^^guiluce. 
Jane  B.)  of  the  2nd  part,  and  X.  and  Y.  of  the  3rd  part  (being  a 
Settlement  made  in  consideration  of  the  marriage,  shortly  after- 
wards solemnised,  between  the  said  A.  B.  and  Jane  B.),  whereof 
the  Trustees  are  the  present  trustees  for  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  and  under  a  Disentailing 
Assurance  dated,  &c.,  and  made,  &c.,  the  freehold  hereditaments  Freeholds. 
hereinafter  described  now  stand  limited  To  the  use  that  the 
said  Jane  B.  shall,  if  she  survives  her  husband,  the  said  A.  B., 
receive  during  the  residue  of  her  life  the  yearly  jointure  rent- 
charge   of    £ ,  without   power  of    anticipation   during  any 

coverture,  and  subject  thereto  To  the  use  of  the  parties  thereto 

of  the  3rd  part  for  a  term  of  500  years  from  the  death  of  the 

said  A.  B.  without  impeachment  for  waste.  Upon  usual  trusts  for 

raising  portions  for  the  younger  children  of  the  said  A.  B.  and 

Jane  B.,  and,  subject  to  the  said  term  and  the  trusts  thereof,  To 

such   uses,    Upon    such   trusts  and    in  such  manner  generally 

as  the  said  A.  B.  and  C.  B.  shall   from  time  to  time  or  at  any 

time  by  deed,  revocable  or  irrevocable,  jointly  appoint;  And  in 

default  of  and  subject  to  any  such  appointment.  To  the  uses, 

Upon  the  trusts  and  subject  to  the  powers  and  provisions  which 

were    subsisting    with    reference    to    the    said    hereditaments 

immediately   before    the    execution    of    the    said    Disentailing 

Assurance  under   which  the  said  A.   B.   is  now  tenant  for  life 

in   possession;    And   by   the    said  Disentailing   Assurance   the  Capital  money. 

money  and    investments   mentioned   in   the    second    Schedule 

hereto,  representing  capital  money  arising  from  hereditaments 

subject   to   the    limitations   of    the    Settlement   of   ,   were 

assigned  to  the  said (grantee  to  uses)  subject  to  the  said 

(o)  The  trustees  of  the  resettlement  should  he  the  same  persous  as  the 
trustees  of  the  old  settlement. 
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jointure  rent-charge  and  the  sum  charged  for  portions  for  the 
younger  children  of  the  said  A.  B.  and  Jane  B.,  and  so 
subject  (;?))  Upon  such  trusts  and  in  such  manner  generally  as 
the  said  A.  B.  and  C.  B.  should  in  manner  aforesaid  appoint ; 
And  by  the  said  Disentailing  Assurance  the  powers  conferred  by 
the  Settled  Land  Acts,  1882  to  1890,  on  the  said  A.  B.  as  tenant 

for  life  in  possession  under  the  Settlement  of  were,  with 

the  power  of  sale,  kept  on  foot  notwithstanding  that  his  life 
estate  was  postponed  to  the  said  joint  powers  of  appointment. 

Agreement  for  Settlement — Form,  No.  3. 

Commencement  of  operative  part — Form  No.  4. 


Appointment 
of  freeholds 
subject  to 
old  jointure 
and  Portions 
Term. 


Life  estates 
without 
impeachment 
for  waste. 

Joint  power  of 
appointment 
to  father  and 
son  subject  to 
the  substituted 
jointure  and 
Portions  Tenn. 


Part  I. 
Appointment  and  Settlement  of  Freeholds. 

1.  Appointment  of  freeholds  referring  to  the  first  Schedule — 
Form  No.  6,  saying  "  shall  (subject  to  the  said  yearly  jointure  rent- 
charge  of  M limited  by  the  Settlement  of  in  favour  of 

the  said  Jane  B.  if  she  survives  the  said  A.  B.  and  to  the  trusts  of 
the  said  term  of  500  years  thereby  also  limited  for  securing  the 
said  portions)  henceforth  remain  and  be  "  (add  Form  No.  7). 

(1)  To  sncJi  uses  as  father  and  son  shall  jointly  appoint  {q)  — 
Form  No.  19,  adding  the  following  j^^'oriso  (see  note  to  same 
Form) : — "  Peoyided  always,  that  the  foregoing  power  shall  not 
be  capable  of  being  exercised  so  as  to  prejudice  either  the  yearly 

rent-charge  of  £ hereinafter  limited  to  the  said  Jane  B.  by 

way  of  substitution,  so  far  as  may  be,  for  the   like  rent-charge 

limited  in  her  favour  by  the  Settlement  of  or  the  term  of 

500  years  hereinafter  limited  for  raising  portions  for  the  younger 
children  of  the  said  A.  B.  and  Jane  B.  in  substitution,  so  far  as 

may  be,  for  the  like  term  limited  by  the  Settlement  of  , 

without  the  respective  consents  of  the  said  Jane  B.  and  of  the 
trustees  or  trustee  for  the  time  being  of  the  term  hereby 
limited  : " 

( p)  In  this  case  the  old  settlement  remains  on  foot ;  hence  the  capital 
money  must  remain  as  capital  money  arising  under  it,  unless  the  family 
charges  are  sufficiently  secured  without  it. 

{<-/)  This  i)ower  enables  the  father  and  son  to  resettle,  but  the  proviso 
makes  any  such  resettlement  take  effect  subject  to  the  substituted  jointure 
and  ])f)rti()ns  term. 
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(2)  SiiJ)stitiitcd  joiiititrc   rent-charge  to  Jane  B. — Form  No.  13,   Substituted 

.     .  ,  .  '  ...,'.  .  7         -j;     j7        jointure  reiit- 

restrainuHi  her  from    ant}ripation  during  coverture,  ana   witli  the   charge  {>•). 
words  in  square  t>rachets  and    Form  Xo.  13a. 

(3)  Substituted  Portions   Term — Form    Xo.   14,   u-itli   icords   in    Substituted 

^    ^  Portions 

square  brackets.  Tenn  (7-). 

(4)  Rent-charqe  to  so)i  durinq  joint  lives  of  liimself  a)id  father  Rent-charge 

-w-i  -.T       ^     "  '  '  to  son. 

— Form  iSio.  9. 

(5)  Relimitation    of    father's    life    estate    icith    his    S.    L.  Act  Reiimitation 

,  ■       '  -77  •  _L-  7         o^  -^i^s  estate 

powers  under  the  old  Settlement,  to  avoid   the  necessity  of  appiii-  to  father 
infi  to  tlie  Court  for  tlie  appointment  ff  Trustees  (f  the  compound  \^^\'^j^\ci 
Settlement— Form  Xo.  12  (continue  limitations  to  son  for  life,  t(x.,   powej-s under 

^  '  '     '  '    t]ie  old 

as    in  last  Precedent).  Settlement. 

other  limita- 
P\RT    II.  tions,  trusts 

of  term, 

(Trusts  of  Substituted  Portions   Term,  Form  Xo.  2^,  pourrs  of  powers  of 

7-7  .7  ^7  7  74  charging,  etc., 

charging  and  p)owers  to   release  rent-cnarges  and  suji'oiaer  terms,   as  in  last 
as  in  Part  II.  of  last  Precedent.) 

Part  III. 
Appointment  and  Settlement  of  Capital  Money.  Appointment 

and  settlement 

12.  Appointment  of  investments  and.  capitcd    mcmey  in    second  °^onev!*'^^ 
Schedule — Form  Xo.    42,  omitting    words    in   first  set  of  square 
brackets,  but  using  those  in  the  second  set  and  saying  : — To  beheld 

by  the  Trustees,   subject  to  the  jointure  rent-charge  of  ,4' 

limited  in  favour  of  the  said  Jane  B.  by  the  Settlement  of 

and  to  the  trusts  of  the  original  Portions  Term  of    500  j^ears 
thereby  limited,  and  so  subject  Upon,  &c.  [add  Form  No.  44). 

13.  Capital  money  arising  n)ider  old  Settlement  to  he  paid  to 
Trustees  of  Resettlement  on  death  cf  father — Form  Xo.  4i). 

Continue  as  i)i  last  Precedent  to  tlie  end,  but  add  in  Part  V. 
provision  as  to  land  acquired  under  old  Settlement  beiio/  made 
subject  to  compound  Settlement — Form  Xo.  75. 

In  witness,  &c. 

(For  scliediiles,  see  Phrm  Xo.  86.) 


(r)  These  limitations  do  not  take  the  place  of  the  old  family  charges.  The 
new  charges  should  corresj^ond  with  or  give  better  terms  than  the  old  ones 
as  an  inducement  for  their  release.  Although  the  jointress  will,  following 
the  old  limitation,  be  restrained  against  anticipation  here,  she  will  be  able 
to  release  the  new  rent-charge  under  the  power  conferred  in  the  text,  and  so 
enable  a  future  resettlement  to  be  made  freed  from  the  rent-charjre. 
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(precedents)  settlements  (real). 


No.  VI. 

EESETTLEMENT  Ini  Father  and  Eldest  Son  of  Settled 
Estates  and  other  Estates,  suhject  as  to  the  Settled  Estates 
to  Pin-money  and  Portions.  Limitation  o/' Advowsons  as 
the  Eather  and  Son  shall  appoint,  and  as  to  the  other 
Hereditaments  for  a  Term  to  raise  Money  to  pay 
Incumbrances.  Limitations  of  Eent-charges  for  the 
Son  ;  of  a  Term  during  Life  of  Father  for  paying  Interest 
on  Incumbrances,  Premiums  on  Life  Policies  and  Fire 
Insurance  ;  and  as  to  all,  To  uses  in  Strict  Settlement, 
and  restoring  Father's  Powers,  a  Jointress  concurring 
and  rrceiring  a  Larger  Jointure.  Power  for  Son  to 
appoint  certain  Advowsons  Uj^on  Special  Trusts  ; 
and  to  charge  a  Sum  for  his  own  Use.  Powers  to 
jointure  and  charge  Portions.  Appointment  of 
Trustees.  Poaver  to  raise  Money  for  purchase  of 
Land  and  for  Improvements.  Assignment  of  Policies 
to  pay  off  Incumbrances  (s). 

Parties.  THIS  INDENTURE  made,  &c.,  Between  F.  B.,  of,  &c.,  of  the  1st 

part,  C.  B.,  of,  &c.,  the  eldest  son  of  the  said  F.  B.,  of  the  2nd 
part,  Jane  B.,  the  wife  of  the  said  F.  B.  of  the  3rd  part,  D.  G.,  of, 
&c.,  and  C.  W.,  of,  &c.  (hereinafter  collectively  called  the  Trustees), 
of  the  4th  part,  the  said  D.  G.  (hereinafter  called  the  Life  Estate 
Term  Trustee)  of  the  5th  part,  and  the  said  C.  W.,  of,  &c. 
(hereinafter  called  the  Policy  Term  Trustee),  of  the  6th  part,  and 
divided  for  the  purpose  of  convenient  reference  into  a  Preliminary 
and  six  other  Parts. 


Recitals. 

Settlement 
of  P.  it  N. 


Advowsons. 


Preliminary  Part. 
Recitals  Relating  to  the  Property  Settled  and  other  Matters. 

Whereas  at  the  date  of  the  Disentailing  Assurance  herein- 
after recited,  and  under  an  Indenture   (hereinafter   called   the 

(s)  This  is  lather  a  complicated  Precedent,  but  covers  certain  points  which 
arise  in  practice  ;  it  shows  how  settled  estates  may  be  dealt  with  on  a 
resettlement  where  the  old  life  estate  is  incumbered. 

Where  an  advowson  is  settled,  the  deed  must  be  registered  pursuant  to  the 
Benefices  Act,  1898,  within  one  calendar  month. 
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Settlement  of ),  dated,  &c.,  and  made,  &c.,  the  manors  and  Estates 

hereditaments  known  as  the  P.  and  N.  Estates,  in  the  County  mortgages  in 
of,  S:c.,  more  particularly  described  in  the  First  Schedule  hereto,  S^frd^slSeduie) 
stood  limited  (subject  to  mortgages  for  securing  a  total  sum  of  f°^"?fg  °4b'e?t 

i^ affecting  the  fee  simple  of  parts  of  the  said  estates  as  to  pin-money 

mentioned  in  the  first  part  of  the  Third  Schedule  hereto)  To  the  portions,' 
use  of  the  said  F.  B.  during  his  life  ^Yithout  impeachment  of 

waste,  subject  to  and  charged  with  an  annual  sum  of   M 

payable  to  the  said  Jane  B.  during  the  joint  lives  of  herself  and 
the  said  F.  B.  for  her  separate  use  without  power  of  anticipa- 
tion as  pin-money,  and  with  power  for  the  said  F.  B.  to  charge 

a  jointure  rent-charge  not  exceeding  4' per  annum  in  favour 

of  any  wife  who  might  survive  him  and  also  to  charge  portions 

for  his  younger  children  not  exceeding  i" for  one  such  child, 

£ for  two  such  children,  and  i' for  three  or  more  such 

children,  which  pin-mone}^  and  which  jointure  to  the  extent  of 

£ and  which  portions  to  an  extent  not  exceeding  in  any 

case  Jo were  charged  by  an  Indenture  (hereinafter  called 

the  Charge  of  )  dated,  &c.,  executed  on  the  marriage    of 

the  said  F.  B.  with  the  said  Jane  B.,  and  in  respect  of  which 

portions  the  sum  of  £ only  is  now  presumptively  raisable, 

there  having  been  only  two  younger  children  of  the  said  marriage 

besides  the  said  C.  B.,  the  eldest  son,  the  life  estate  of  the  said 

F.  B.  being  also  subject  (together  with  the  policies  of  assurance  and  to 

hereinafter  mentioned  and  assigned)  to  the  mortgages  mentioned  his  life  estate 

in  the  second  part  of  the  said  third  Schedule  hereto,  And  sul)ject  j,"  thw^ '^'^'' 

as  aforesaid,  and  at  the  date  aforesaid,  the  said  estates  stood  schedule,  with 

remainder  to 

limited  To  the  use  of  the  said  C.  B.  in  tail  male,  with  remainders  c.  b.  in  tail 

male. 

over : 

And  w'hereas  by  tbe  Disentailing  Assurance  hereinbefore  Disentailing 
referred  to  dated,  &c.  (duly  enrolled  and  perfected  as  a  Dis- 
entailing Assurance),  and  made  between  the  said  F.  B.  of  the 
1st  part,  the  said  C.  B.  of  the  2nd  part,  and  M.  N.  of  the 
3rd  part,  the  said  C.  B.,  with  the  consent  of  the  said  F.  B.  as 
protector,  convej^ed  and  the  said  F.  B.  conveyed  and  released 
All  the  manors  and  hereditaments  then  subject  to  the  subsisting 

limitations  of  the  Settlement  of unto  the  said  M.  N.  in  fee 

simple,  subject  (exclusively  and  in  exoneration  of  the  money  and 
investments  thereinafter  mentioned  and  assigned,  being  certain 
cash  and  investments  of  small  amount  which  were  liable  to  be 


deed. 
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(precedents)  settlements  (real). 


Title  to  here- 
ditaments 
in  second 
schedule, 
subject  to 
mortgage  in 
third  part  of 
third  schedule. 

Title  to 
policies  in 
fourth 
schedule, 
subject  to 
mortgages  in 
second  part  of 
third  schedule. 

Agreement  for 
Settlement. 


Provision  as 
to  costs. 


laid  out  in  the  purchase  of  lands  and  hereditaments  to  be  settled 

to  the  subsisting  limitations  of  the  Settlement  of  )  to  the 

said  pin-money  and  jointure  rent-charge  charged  in  favour  of 
the  said  Jane  B.,  and  to  the  sum  raisable  for  portions  for  her 
younger  children  by  the  said  F.  B.,  and  to  the  terms  of  years  and 
other  securities  for  raising  the  said  jointure  and  portions,  and 
also  subject  to  the  other  incumbrances  affecting  the  said  here- 
ditaments, but  freed  from  the  life  estate  of  the  said  F.  B.  under 

the  Settlement  of  and  all  powers  of  charging  and  other 

powers  annexed  to  or  exercisable  during  the  continuance  of  such 
life  estate,  And  also  freed  from  the  estate  in  tail  male  of 
the  said  C.  B.  and  all  other  estates  in  tail  male  or  in  tail 
of  the  said  C.  B.  or  the  said  F.  B.,  and  all  estates,  rights,  interests 
and  powers  to  take  effect  after  the  determination  or  in  defeasance 
of  such  estates  in  tail  male  or  in  tail  or  any  of  them,  To  such 
uses,  Upon  such  trusts  and  in  such  manner  generally  as  the  said 
F.  B.  and  C.  B.  should  from  time  to  time  or  at  any  time  by  deed, 
revocable  or  irrevocable,  jointly  appoint.  And  in  default  of  and 
until  and  subject  to  any  such  appointment,  To  the  uses.  Upon 
the  trusts  and  subject  to  the  powers  and  provisions  which 
immediately  before  the  execution  of  the  Indenture  now  in  recital 
were  subsisting  with  reference  to  the  premises  thereby  conveyed  : 

And  whereas  the  said  F.  B.  is  seised  in  fee  simple  of  the 
hereditaments  described  in  the  second  Schedule  hereto,  subject 
as  to  part  thereof  to  the  Mortgage  mentioned  in  the  third  part  of 
the  third  Schedule  hereto  : 

And  whereas  the  said  F.  B,  is  entitled  to  the  policies  of 
assurance  effected  on  his  life  mentioned  in  the  fourth  Schedule 
hereto,  subject  to  the  said  Mortgages  mentioned  in  the  second 
part  of  the  third  Schedule  hereto  : 

And  whereas  the  said  F.  B.  and  C.  B.  are  desirous  of  making 
such  Settlement  as  hereinafter  contained,  and  in  consideration 
thereof  and  of  the  increased  jointure  hereinafter  limited  to  the 
said  Jane  B.  she  has  agreed  to  join  in  these  presents  as  herein- 
after appearing  for  the  purpose  of  releasing  the  said  jointure 

rent-charge   of  M charged    in  her  favour  by   the    Charge 

of  : 

And  whereas  uj)on  the  execution  of  the  recited  Disentailing 
Assurance  it  was  agreed  that  the  sum  of  cash  and  the  investments 
conveyed  by  that  deed,  and  then  liable  to  be  invested  in  the 
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l^urchase  of  hereditaments  to  be  conveyed  To  the  uses  of  the 
Settlement  of  18—  should  be  received  by  the  said  C.  B.  and  the 
same  cash  and  investments  were  accordingly  disentailed  by  the 
said  deed  and  limited  to  him  absolutely,  and  it  was  agreed  that 
thereout,  so  far  as  the  same  would  extend,  the  costs  and  expenses 
of  and  incidental  to  the  preparation  and  completion  of  the  said 
deed  and  of  these  presents  should  be  paid  by  him,  And  it  is 
intended  that  the  said  cash  and  investments  shall  be  received  by 
or  transferred  to  the  said  C.  B.  and  applied  b}^  him  accordingly, 
and  that  the  surplus  (if  any)  shall  be  retained  by  him  for  his 
own  use.  And  that  if  the  said  cash  and  investments  should  not 
be  sufficient  to  discharge  all  the  said  costs  and  expenses  the 
balance  should  be  discharged  by  the  said  F.  B.,  and  he  has  agreed 
to  discharge  the  same  accordingly. 


Part  I. 
Appointment,  Conveyance,  and  Settlement  of  Freeholds. 

1.  In  pursuance  of  the  said  agreement,  &c.  Appointment 

^  o  '  of  heredita- 

Appointment  of  freeholds  hy  father  and  son — Forms  Nos.Q  and  7,  ments  in  first 

■,.,  7,  -.-,  ,  .  schedule. 

discharged  Jroni  the  Jather  s  poirers  of  charging.  Grant  and 

2,  In  further    pursuance  of  the  said  agreement  and  for  the  release  of 
consideration  aforesaid,  the  said  F.  B.  and  C.  B.,  As  Settlors,  in  first 
and  each  of  them  As  Settlor,  and  according  to  their  or  his  estate  ^°  ^     ^' 
and  interest  as  hereinbefore  appearing,  hereby  convey,  and  the 

said  Jane  B.  [with  the  concurrence  of  the  said  F.  B.  {t),  and], 
for  the  purpose  of  releasing  from  her  said  jointure  rent-charge 
all  such  of  the  hereilitaments  hereinafter  mentioned  as  are 
charged  therewith,  hereby  releases  [and  disposes  of]  unto  the 
Trustees  : 

First,  All  those  the  manors  or  lordships,  or  reputed  manors  Parcels, 
or  lordships,  of,  &c.,  And  also  All  those  the  capital  messuages  or  ^'^^^.t,  of 

"  manors  and 


mansion  houses  called,  &c..  And  also  All  those  the  advowsons,  hereditaments 
donations  and  rights  of  patronage  of  and  to  the  several  churches  schedule, 
of,  &c..  And  also  All  those  the  impropriate  rectory  of,  &c.,  and 


{t)  If  the  jointress  was  married  before  1883,  she  cau  only  release  her 
jointure  with  the  concurrence  of  her  husband,  by  deed  acknowledged  under 
the  Fines  and   Eecoveries  Act,   1833,  as  varied  by  the  Conv.  Act,   1882, 
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(precedents)  settlements  (keal). 


Secondly,  of 
liereditaments 
in  second 
schedule. 


Habendum 
(subject  to 
mortgages). 


But  freed  from 
jointure. 


Declaration 
of  uses. 


As  to  certain 
advowsons. 

To  such  uses 
as  father  and 
son  appoint. 

And  as 

to  other 

hereditaments 

(except 

advowsons) 

To  D.  G.  for 

1400  years. 


all  rent-charges  now  payable  or  which  shall  from  time  to  time 
become  payable  in  lieu  of  the  rectorial  tithes  or  tenths  issuing, 
growing  or  arising  out  of  and  from  all  the  messuages,  lands 
and  hereditaments  in  the  Parishes  of,  &c..  And  also  All  the 
messuages,  farms,  lands  and  hereditaments  situated  in  the 
Parishes  of,  &c.,  or  one  of  them,  in  the  County  of,  &c.,  all  of 
which  hereditaments  are  more  particularly  described  in  the 
first  Schedule  hereto  ; 

Secondly,  All  those  messuages,  lands  and  hereditaments 
situated  in  the  Parishes  of,  &c.,  in  the  County  of,  &c.,  more 
particularly  described  in  the  second  Schedule  hereto,  and  to 
which  the  said  F.  B.  is  entitled  in  fee  simple  as  aforesaid, 

To  HOLD  unto  the  Trustees  in  fee  simple,  subject  to  the  several 
mortgages  affecting  the  same  as  appears  from  the  third  Schedule 
hereto.  And  also  subject  (in  exoneration  of  all  money  and  invest- 
ments conveyed  by  the  recited  Disentailing  Assurance)  to  the 
same   incumbrances   and    to    the   pin-money  (u)    and    portions 

charged  by  the  Charge  of ,  But  freed  from  the  said  jointure 

rent-charge  in  favour  of  the  said  Jane  B,,  and  so  subject  and  so 
freed  To  the  uses.  Upon  the  trusts  and  subject  to  the  powers 
and  provisions  hereinafter  declared  concerning  the  same, 
and  so  that  all  life  estates  shall  be  without  impeachment  for 
waste. 

3.  The  premises  hereinbefore  appointed  and  conveyed  shall 
henceforth  remain  and  be  To  the  uses,  Upon  the  trusts  and 
subject  to  the  powers  and  provisions  following  (that  is  to 
say)  :— 

(1)  As  to  the  said  advowsons  of,  &c.,  To  such  uses,  for  such 
purposes  and  in  such  manner  generally  as  the  said  F.  B.  and 
C.  B.  shall  by  deed,  revocable  or  irrevocable,  from  time  to  time 
or  at  any  time  jointly  appoint  : 

(2)  And  as  to  all  other  the  premises  hereinbefore  appointed 
and  conveyed  (excej^t  the  said  advowsons  lastly  hereinbefore 
mentioned,  and  also  except  all  other  advowsons  hereinbefore 
appointed  and  conveyed),  [Add  here  relimitation  of  substituted 
term  for  securing  any  existing  portions  not  actually  raised — Form 
No.  14],  To  the  use  of  the  Life  Estate  Term  Trustee  for  the 
term  of  1400  years,  from  the  date  of  these  presents,  without 


(u)  It  is  assumed  that  there  is  a  restraint  on  anticipation  as  regards  the 
pin  money. 
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impeachment  of  waste,  Upon  the  trusts  hereinafter  declared 
concerning  the  same,  And  subject  to  the  said  term  and  the 
trusts  thereof : 

(3)  To  THE  USE  that  the  said  C.  B.  may  during  the  joint  lives  Subject  thereto 
of  himself  and  the  said  F.  B.  receive — Form  No.  9  :  son  may 

(4)  And  subject  to  the  said  rent-charges  hereinbefore  limited,  c^aT'^e  ^^^^ 
To  THE  USE  of   the  Policy  Term   Trustee  for  the  term  of  120  With  re- 
years  from  the  date  of  these  presents  if  the  said  F.  B.  shall  so  c.w.  foriso 
long    live,  without   impeachment   of   waste.    Upon   the    trusts  go^on^Sh-e^^^ 
hereinafter  declared  concerning  the  same : 

(5)  And  as   to   all  the  premises  hereinbefore  appointed  and  And  as  to  all 
conveyed,   including    advowsons,    but   subject   as    to    the   said  mdudfng'' 
advowsons  of,   &c.,   to  the  joint  power  of  appointment  herein-  '^'i^^'soJ^s. 
before    contained  in    relation  thereto,    and    subject    as   to   the 
premises  other  than  advowsons,  to  the  said  terms  of  years  and 
rent-charges  hereinbefore  limited.  To  the  use  of  the  said  F.  B.  To  father  for 
during  his   life — Form  No.  12,   iritli  following  variation: — And  tionof 

so  that  all  the  aforesaid  powers  may  take  priority  over  'tio^.^gi-r^ 
the  said  terms  of  years  and  rent-charges  hereinbefore  limited. 
And  may  be  exercisable  in  like  manner,  in  all  respects,  and 
with  the  same  overreaching  effect  as  if  the  recited  Disentailing 
Assurance  and  these  presents  had  not  been  executed ;  But 
subject  nevertheless  and  without  prejudice  to  any  mortgage 
or  other  disposition  actually  made  at  the  time  of  exercising 
any  such  power  under  the  trusts  hereinafter  contained  of  the 
said  [portions  term  and  the  said]  term  of  1400  years  hereinbefore 
limited. 

(6)  And  after  the  death  of  the  said  A.  B.  as  to  all  the  premises 
except  advowsons : 

Limitation  of  jointure  rent-charge  to  Jane  B. — Form  No.  13,  Jointure  to 

(/  „  •  /  J.      J  \  ))  mother. 

saying     premises  (except  advowsons). 

(7)  And  after   the  death  of  the  said  F.  B.,  and  subject   to  iiemaiuaer 
the  aforesaid  rent-charge.  All  the  premises  hereby  appointed  fo/iife!' 
and  conveyed,  including  advowsons,  shall   remain   and   be  To 

the  use  of  the  said  C.  B.  during  his  life,  with  remainder  To  His  sons  in 
the  use  of  his  first  and  other  sons  successively,    according  to  '''^'  '"'^  *"'  ^'^' 
seniority  in  tail  male,  with  remainder  To  the  use  of  H.  B.,  the 
second  son  of  the  said  F.  B.,  during  his  life,  with  remainder 
{continue  Form  No.  17,  tlie  ultimate  limitation  being  to  C.  B.  in  fee 
simple). 
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Trusts  of  1400 
years  term  to 
pay  off  charges 
on  life  estate. 


Costs  to  be 
approved  by 
Trustees. 


To  give 
mortgagees 
further 
securitv. 


Subsequent 
incumbrancers 
not  to  marshal 


Part  II. 
Trusts  of  the  Terms  hereby  Limited  and  Matters  Eelating  thereto. 

[Add  trusts  of  substituted  j;o^^/o».s  torn  if  reiiuircd. — Adapt 
Form  No.  22.] 

4.  The  Life  Estate  Term  Trustee  shall  stand  possessed  of  the 
said  term  of  1400  years  Upon  the  trusts  following  (that  is  to  say) :  — 

(1)  Upon  trust  from  time  to  time,  or  at  any  time  at  the 
request  in  writing  of  the  said  F.  B,,  his  executors  or  adminis- 
trators, and  either  by  assignment  or  demise  by  way  of  mortgage 
of  all  or  any  part  of  the  premises  comprised  in  the  said  term  for 
all  or  any  part  of  that  term,  or  by  any  other  means,  to  raise 
any  sum  or  sums  of  money  not  exceeding  in  the  whole  the  sum 

of  M ,  which  when  raised  shall  be  applied  in  paying  off  all  or 

any  of  the  mortgage  debts  or  sums  mentioned  in  the  second  part 
of  the  third  Schedule   hereto,  and  amounting  together   to  the 

sum  of  £ ,  and  also  in  paying  the  costs  and  expenses  of  or 

incidental  to  the  execution  of  the  trusts  of  the  said  term  of  1400 
years,  and  also  all  costs  and  expenses  of  or  incidental  to  any 
transfers,  reconveyances,  releases  or  other  dealings  with  the 
same  mortgage  debts  which  may  become  necessary  or  be  proper, 
all  such  costs  and  expenses  to  be  first  admitted  and  approved  by 
the  Trustees,  which  admission  or  approval  shall  in  all  respects  be 
conclusive  as  against  all  persons  claiming  under  these  presents. 

(2)  And  also,  if  necessary  and  in  the  meantime.  Upon  further 
trust  from  time  to  time  or  at  any  time  at  the  like  request  to 
assign  or  demise  the  same  premises  or  any  part  thereof  by  way 
of  mortgage  to  or  in  trust  for  the  person  or  respective  persons 
for   the   time   being   entitled    to  the  aforesaid   mortgage   debts 

amounting  to  £ ,  or  to    such  of  them  as  may  not  for  the 

time  being  have  been  paid  off  as  aforesaid,  To  the  intent  that  by 
such  assignments  or  demises  by  way  of  mortgage  or  in  trust 
a  further  security  may  be  made  for  all  or  any  of  the  same 
mortgage  debts  in  consideration  of  the  rate  of  interest  thereon, 
or  on  such  of  them  as  shall  be  so  further  secured,  being  reduced, 
or  that  the  same  may  be  otherwise  secured  on  more  favourable 
terms,  or  that  the  persons  entitled  thereto  may  be  induced  not 
to  call  in  the  same  or  wdth  a  view  to  any  other  purpose  : 

(3)  Provided  always,  that  if  after  any  such  further  security 
shall  have  been  given  under  the  trusts  aforesaid  the  said  F.  B. 
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shall  further  mortgage  or  incumber  his  life  interest  in  the  prior  secu- 
premises  hereby  api^ointed  and  conveyed,  the  persons  claiming  ^^  '^^' 
under  such  further  mortgages  or  incumbrances  shall  not  be 
entitled  to  marshal  the  securities  of  the  prior  incumbrancers  so 
as  to  throw  tlie  incumbrances  of  such  prior  incumbrancers  on  the 
said  term  of  1400  years  in  exoneration  of  the  life  estate  of  the 
said  F.  B.  in  the  aforesaid  premises,  but  such  life  estate  and  the 
policies  of  assurance  mentioned  in  the  fourth  Schedule  hereto, 
and  any  substituted  policy  or  policies,  shall  remain  and  be 
primarily  charged  with  the  incumbrances  now  affecting  the  same 
respectively  in  exoneration  of  the  said  term  of  1400  years  and 
the  premises  therein  comprised  : 

(4)  Peovided  alw^ays,  that  the  leasehold  properties  of  the  said  Leasehold 

F.  B.  included  in  the  securities  for  the  mortgage  debts  Nos. EathLr^ 

and mentioned   in  the  second   i)art  of  the  third   Schedule  exonerated 

*■  irom  mcuiu- 

hereto  shall  by  means  of  the  trusts  of  the  said  term  of    1400  brances. 
years  be  wholly  exonerated  from  such  debts  and  as  soon  as  may 
be  shall  be  released  and  reassigned  to  the  said  F.  B.  discharged 
from  the  said  securities. 

5.  The  Policy  Term  Trustee  shall  stand  possessed  of  the  said  Trusts  of  120 
term  of  120  years,  determinable  with  the  life  of  the  said  F.  B.  CepVo!™^'' 
hereinbefore  limited  to  him,  Upon  trust  during  the  life  of  the  interest  and 

•  1   T 1    -r.  T  l^  7  •  •    ■  p     T        rn  preniiunis  on 

said  1^.  B.,  and  upon  the  request  m  wntmg  of  the  Trustees  or  of  life  and  fire 
the  said  C.  B.  or  his  assigns,  or  of  any  person  entitled  or 
interested  in  remainder  to  or  in  the  premises  comprised  in  the 
said  term,  or  of  the  guardian  or  guardians  of  any  such  person, 
to  raise  out  of  the  rents  and  profits  of  the  said  premises  all 
money  payable  by  the  said  F.  B.  under  the  covenant  on  his  part 
hereinafter  contained,  and  also  all  other  interest  or  annual  sums 
for  the  time  being  chargeable  on  the  premises  or  the  life  estate 
of  the  said  F.  B.  therein  ;  And  also  all  money  required  for 
paying  the  jDremiums  for  an  insurance  against  loss  or  damage 
by  fire  of  or  to  the  mansion  house  of,  &c.,  with  the  offices  and 

outbuildings  thereto,  to  the  amount  of  £ ,  And  against  loss 

or  damage  by    fire   of   or  to  the  furniture,  chattels  and  efi:ects 
hereinafter  assigned  and  settled  as  heirlooms  which  are  in   or 

about  the  said  mansion  house  of,  &c.,  to  the  amount  of   £ ; 

And  also  all  costs  incurred  incidental  to  the  execution  of  this 
present  trust,  and  all  other  money,  whether  herein  referred  to 
or  not,  which  the  said  F.   B.   during   his   life   may  be  bound 
p. — VOL.  II.  36 
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to  pay  as  between  himself  and  persons  entitled  in  remainder 

after  him. 

Subject  as  6.  SuBJECT  to  the  trusts  hereinbefore  declared  of  the  several 

to  be  received    temis  hereinbefore  limited  the  trustees  or  trustee  thereof  shall 

by  reversioner,  pei^-jjiit  the  rents  and  profits  of  the  premises  comprised  therein, 

or  so  much   thereof  as    shall  not   be  wanted   for  the  purposes 

aforesaid,  to  be  received  by  the  person  or  persons  for  the  time 

being  entitled   to  the  same  premises  in  reversion  immediately 

expectant  upon  the  same  terms. 


Eldest  son 
may  ai^point 
advowsons 
on  certain 
terms  [xx). 


Power  for 
eldest  son  to 
charge  for 
his  own  use. 


Part  III. 

Power  to  Appoint  Advowsons  on  Certain  Trusts,  Powers  of 
Charging  and  Provisions  as  to  Pieleasing  Charges  and 
Surrendering  Terms. 

7.  Peovided  always,  without  prejudice  to  any  previous  exercise 
of  the  joint  power  of  appointment  hereinbefore  conferred  on 
the  said  F.  B.  and  C.  B.  in  regard  to  the  advowsons  of,  &c.,  but 
so  as  to  overreach  the  same  power  so  far  as  it  shall  not  have 
been  exercised,  the  said  C.  B.  may  by  deed,  revocable  or  irre- 
vocable, or  by  Will  or  codicil  appoint  the  same  advowsons 
or  either  of  them  and  all  or  any  of  the  advowsons  of,  &c., 
hereinbefore  mentioned,  To  the  use  of  any  ])erson,  from  the 
death  of  the  survivor  of  the  said  F.  B.  and  C.  B.,  Upon  trust 
for  any  one  or  more  exclusively  of  the  other  or  others  of  the  sons 
of  the  said  C.  B.  (other  than  an  eldest  or  only  son  for  the  time 
being),  or  of  the  husband  or  husbands  of  any  daughter  or 
daughters  of  the  said  C.  B.  with  power  at  any  time  within 
twenty-one  years  from  the  death  of  the  survivor  of  the  said 
F.  B.  or  C.  B.  to  present  to  any  of  the  said  benefices  any  one 
or  more  of  the  said  sons  of  the  said  C.  B.  (other  than  as  afore- 
said), or  if  there  shall  be  no  son  desirous  or  capable  of  being 
presented,  then  any  such  husband  or  husbands  as  aforesaid. 

8.  Provided  ALWAYS,  that  the  said  C.  B.  may  by  deed,  revocable 
or  irrevocable,  or  by  Will  or  codicil  (subject  to  the  said  [por- 
tions terms  and  the  said]  term  of  1400  years  hereinbefore 
limited,  and  to  the  trusts  thereof,  and  to  the  life  estate  herein- 
before   limited    to   the   said   F.    B.    and   to   the   said    jointure 

(.t.t)  As  to  how  far  such  trusts  may  be  valid,  see  note  to  Form  No.  65, 
Settlements  (Personal),  p.  .'579,  suj). 
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rent-charge  hereinbefore  limited  to  the  said  Jane  B.  if  she  shall 
survive  the  said  F.  B.,  but  in  priority  to  all  other  limitations, 
powers  and  provisions  herein  contained  or  to  be  limited  under 
any  powers  of  jointuring  and  charging  portions  herein  contained) 
charge  all  or  any  of  the  premises  hereinbefore  aj^pointed  and 
conveyed  (except  advowsons)  with  any  sum  {continue  as  in  Form 
No.  25,  down  to  "  raising  the  same,"  and  saying  "  (but  subject  as 
aforesaid)  appoint)." 

[Add  here,  [f  required,  power  for  the  father  to  appoint  a  Jointure 
on  a  future  marriage  and  to  charge  portions  on  a  future  marriage 
corresponding  to  the  powers  released  hg  liint,  adapt  Forms  Xos.  27 
and  28.] 

9.  The    said  C.  B.  and  every  other  person  (except   the   said  Power  for 
F.  B.)   hereby   made   tenant   for   life   of   the   premises   hereby  Scepttbe' ^'^' 
appointed  and  conveyed,  may  (co//fi;i«c'  and  adapt  Form  Xo.  29,  f'i'pierto 

'-  ^  .  .  jointure,  etc., 

saying  "(but  in  the  case  of  the  said  C.  B.  subject  to  the  said  terms  the  eldest  son 
of  1400  years  and  120  years  and  to  the  trusts  thereof  and  to  the  to^johTture  ^^ 
jointure  rent-charge  hereinbefore  limited  to  the  said  Jane  B.,  f\"hei?s*ilfe- 
and  to  any  jointure  or  portions  charged  under  any  power  hereby  *""'^' 
conferred  on  the  said  F.  B.,  and  in  the  case  of  every  such  other 
person  subject,  &c.),"  and  saying  "all  or  any  of  the  said  premises 
(except  advowsons),  &c.,"  and  saying  "  Provided  that  any  rent- 
charge  appointed  under  the  power  aforesaid  by  a  person  other 
than  the  said  C.  B.  shall  not  become  a  lien,   &c.,"  and  saying 
"Provided  also,  that  the  premises  or  any  of  them  shall  not,  under 
an  exercise  by  any  person  other  than   the  said  C.   B.,  of  the 
power  lastly  hereinbefore  contained,  be,  &c."): 

Provided  also,  that  the  annual  sum  paj'able  in  resj^ect  of  any  Restrictions  as 
rent-charge  appointed  under  the  power  aforesaid  by  the  said  C.  B.  chiTgldhy 
to  any  wife  of  his  shall  not  during  the  life  of  the  said  F.  B.  ^^^'i'^^*  «°»- 

exceed  the  annual  sum  of  i* ,  and  if  the  said  Jane  B.  or  any 

other  wife  of  the  said  F.  B.  shall  survive  the  said  F.  B.  shall 
not  during  the  residue  of  her  life  exceed  the  annual  sum  of 
i; . 


10.  Provided   always,  that  the    said  C.  B.  and  every   other  Power  for 
person   (except    the    said    F.   B.),   &c.   {as    in    last    clause,    and  tSilrge' 
adapt  Form  Xo.    30    down    to    the    commencement    of    the  first  po^'t'o^s. 
proviso,   saying  "  (but    subject  to  the  exercise  of  the  power  of 
jointuring  hereinbefore  limited  to  him  and  to  any  jointure  rent- 
charge   created  under   that    power  and   to  all    limitations   and 
charges  to  which  it  is  hereinbefore  provided  that  a  jointure  rent- 
charge  so  created  shall  be  subject),"  using  variations  in  last  clause, 

36—2 
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and  saijiiuj   also  "  charge   all   or  any   of    the  premises  herehy 
appomted  and  conveyed  except  advowsons)." 

11.  Power  to  release  rcnt-charfies — Form  No.  31. 

12.  Power  to  surrender  terms — Form  No.  32. 


Assignment 
of  policies. 


Habendum. 


Upon  trust  to 
pay  debts,  &c. 


Covenant  by 
father  to  keep 
up  policies, 
and  pay 
interest  on 
incumbrances 
during  his 
life. 


Part  IV. 

Assignment  and  Settlement  of  Policies  and  Provisions  Pielating 
thereto,  and  to  the  Incumbrances  mentioned  in  the  Second 
Part  of  the  Third  Schedule. 

13.  In  farther  pursuance  of  the  said  agreement  and  for  the 
considerations  aforesaid,  the  said  F.  B.,  As  Settlor,  hereby 
assigns  unto  the  Trustees 

All  those  the  policies  of  assurance  mentioned  in  the  fourth 
Schedule  hereto,  and  all  money  thereby  assured,  or  which  may 
hereafter  become  payable  thereunder,  and  the  full  benefit  of  the 
said  policies, 

To  HAVE  AND  RECEIVE  the  Same  unto  the  Trustees  absolutely, 
subject  to  the  Mortgages  mentioned  in  the  second  part  of  the  third 
Schedule  hereto. 

Upon  trust  that  the  Trustees  shall  enforce  payment  of  and 
receive  the  money  assured  by  or  payable  under  the  said  policies 
as  and  when  the  same  respectively  become  payable,  and 
thereout  in  the  first  place  reimburse  themselves  and  pay  all  costs 
and  expenses  incurred  in  enforcing  payment  of  and  receiving  the 
same,  and  then  apply  such  money  in  or  towards  satisfaction  of 

the  aforesaid  mortgage  debts  amounting  to  £ ,  mentioned  in 

the  second  part  of  the  third  Schedule  hereto,  or  so  much  thereof 
as  may  not  have  been  discharged  out  of  money  raised  under 
the  trusts  of  the  said  term  of  1400  years,  or  otherwise,  and  also 
in  or  towards  satisfaction  of  any  money  raised  under  the  trusts  of 
the  said  term  of  1400  years  and  for  the  time  being  due,  and  so 
that  such  last-mentioned  money  may  be  paid  oS  in  any  order 
witliout  reference  to  the  priorities  thereof ;  And  the  Trustees 
shall  stand  possessed  of  the  surplus  (if  any)  of  the  money 
received  under  the  said  policies,  after  answering  the  purposes 
aforesaid,  Upon  the  trusts  {take  Form  No.  44). 

14.  In  consideration  of  the  premises  the  said  F.  B.  hereby 
covenants  with  the  Trustees  and  with  each  of  them  in  manner 
following  (that  is  to  say),  that  the  said  F.  B.  will  not  by  any  act 
{rotii'nnw  Form  No.  49,  Settlements  {Personal),  j).  369,  sup.  {first 
par.),  sa[iin(j,  "And  will  during  his  life  duly  pay  and  keep  down 
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the  interest  on  all  the  incumbrances  which  shall  for  the  time  being 
affect  the  premises  hereby  appointed  and  conveyed,  or  any  of 
them,  or  the  life  estate  of  the  said  F.  B.  therein,  and  also  from 
time  to  time  duly  pay  all  money,  &c.,"  a)id  sayiufj  "deliver,  or 
if  necessary  assign  (subject  to  such,  if  any,  of  the  mortgages 
mentioned  in  the  second  part  of  the  third  Schedule  hereto  as 
may  affect  the  same)  every  such  substituted  policy,  and  deliver 
the  receipt  for,  or  other  sufficient  evidence  of,  &c.),  and  every 
i:)olicy  so  effected  "  (continue  to  end  of  second  par.). 

15.  Provided  always,  that  the  Trustees  shall  not  be  bound  to  Trustees  not 

.-.,..  (■    i  1  to  be  liable  if 

see  or  inquire  whether  the  said  policies  or  any  or  them  or  any  policies  not 
substituted  policy  or  policies  are  kept  on  foot,  restored  or  ^"^  ^^' 
renewed,  nor  to  enforce  performance  of  the  covenant  herein- 
before contained,  nor  be  in  any  way  answerable  or  liable  on 
account  of  any  omission  or  neglect  to  keep  on  foot,  restore  or 
renew  the  said  policies  or  any  of  them,  or  to  enforce  the  trusts 
of  the  said  term  of  120  years  hereinbefore  limited,  or  otherwise 
with  reference  to  the  said  policies  or  any  of  them,  unless  required 
in  writing  so  to  do  by  some  person  or  the  guardian  of  some 
person  beneficially  interested. 

16.  (1)  From  time  to  time  upon  payment  off  of  the  respective  Ou  discharge 
incumbrances    mentioned   in    the    second    part    of    the   third  brances 
Schedule  hereto,  the  several  terms  and   other  estates   created  gettStob?^ 
or   conveyed    for   securing    the    same   shall    be   assigned   and  heia  to  uses  of 

''  "  .  these  presents. 

surrendered  or  assured  so  that  as  regards  the  hereditaments 
hereby  settled  the  same  may  remain  and  be  To  the  uses  of 
these  presents  and  discharged  from  such  incumbrances,  and  that 
the  limitations  hereinbefore  contained  may  take  effect  in  like 
manner  as  if  the  respective  persons  in  whom  such  terms  and 
other  estates  are  now  vested  had  been  paid  all  money  due  to 
them,  and  had  joined  in  conveying  by  these  presents  the 
hereditaments  hereby  appointed  and  conveyed ;  And  so  that  the  And  estates 
hereditaments  the  property  of  the  said  F.  B.  which  are  not  of^fft\°e^/not 
hereby  settled    may  be  released,  assigned    and  surrendered  to  Jieieby  settled 

■^  _  f  .  ^^  remain  his. 

the  said   F.   B.    discharged    from    any  incumbrances    thereon 
mentioned  in  the  second  part  of  the  third  Schedule  hereto. 

(2)  Provided   always,  that  all    principal    sums  and   interest  indemnity  to 
secured  by  the  Mortgages  mentioned  in  the  third  Schedule  hereto  ^'^ther's  estate. 
shall   be    primarily    charged    upon    and    payable    out    of   the 
hereditaments  now  charged  therewith  and  hereby  settled,  and 
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the  policies  hereby  assigned  in  exoneration  of  the  said  F.  B., 
his  heirs,  executors  and  administrators,  estates  and  effects. 

Part  V. 

Provisions  by  way  of  Variation  and  Extension  of  the   Settled 

Land  Acts. 

(Add  sucJt  Forms  as  maij  he  required  under  tliis  heading.) 

Paet  VI. 

Provisions   as    to   Accumulations,  Appointment  and  Powers  of 
Trustees,  and  Miscellaneous  Provisions. 

{Add  all   Forms   under    this    hcadimj,  including    covenant  for 
further  assurance  of  advowsons,  Form  No.  82.) 
In  witness,  &c. 

The  First  Schedule  above  referred  to. 

Particulars  of  the   estates  first    hereinbefore  appointed   and 
conveyed. 

The  Second  Schedule  above  referred  to. 
Particulars  of  the  estates  secondly  hereinbefore  conveyed. 

The   Third  Schedule  above  referred  to. 
Particulars  of  incumbrances. 

Part  I. 

Incumbrances    on    the   Inheritance  of  the  Estates  described  in 
the  First  Schedule. 


Xo. 

Date. 

rroprrty  iiioiigagiMl. 

Sum 
sceuieil. 

T(i  whom 
due. 

1. 

Total  charge  on  the  inheritance  of   estates  in  the 
First  Schedule £ 
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Part  1 1. 

Incumbrances   Affecting   the  Life  Estate  of    the  said  F.  B.  in 

the  Estate  described  in  the  First  Schedule. 

(As  above.) 

Part  III. 

Incumbrances  Affecting  the  Estates  described   in    the    Second 

Schedule. 
{As  above.) 

The  Fourth  Schedule  above  referred  to. 

Particulars  of  the  policies  hereby  settled. 
{Sec  Form  No.  86.) 

No.  VII. 

INSTKUMENT  of  Transfer  to  accompany  Eesettlements 
ivhere  the  Settled  Land  is  Registered  under  the 
L.  T.  Acts  (x),  and  the  Donees  of  a  Joint  Poaver  of 
Appointment  are  to  be  Registered. 

District . 

Parish . 

Title  No.  — . 
{Date.)    In  pursuance  of  the  provisions  of  the  Settlement  dated, 
&c.,  and  made  between,  &c.,  under  which  the  land  comprised 
in  the  title  above  referred  to  is  limited  to  such  uses  as 

(.t)  This  Precedent  should  not  be  used  unless  the  joint  power  of  appoint-    Why  donees  of 
ment  is  paranaovmt  to  all  the  family  charges.     The  L.  T.  Act,  1897,  s.  6,    Joint  power 
does  not  authorise  the  donees  of  a  joint  power  of  appointment  over  leaseholds    usually  be 
to  be  registered.  registered. 

See  Forms  10  and  24  in  the  fust  schedule  to  the  L.  T.  Eules,  1908. 
To  enable  A.  E.  to  exercise  the  powers  conferred  on  him  by  the  S.  L.  Acts 
as  tenant  for  life  under  the  original  settlement  for  overriding  family  charges 
created  by  that  settlement,  he  alone  should  be  registered  in  respect  of  the  land 
comprised  in  that  settlement  (see  Form  6  or  7  in  the  first  schedule  to 
the  Rules).  The  Precedent  in  the  text  will  only  be  used  in  connexion 
with  freeholds  newly  brought  into  settlement,  and  even  in  regard  to  these 
it  will  usually  be  found  to  be  more  convenient  for  the  tenant  for  life  to  be 
registered  with  a  restriction  in  Form  7  in  the  first  schedule  to  the  Eules, 
with  such  variations  as  may  be  required. 
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I, 


{fatlicr),  of,  &c.,  and  (so»),  of,  &c.,  shall  jointly 


appoint,  and  subject  thereto  to  various  uses  by  virtue  of 
which  I  am  tenant  for  life  under  the  Settled  Land  Acts, 
1882  to  1890,  I  hereby  transfer  to   mj^self   and  the  said 

{son)  all  the  said  land,  and  apply  for  the  entry  on  the 

register  of  the  following  inhibition  (namely)  : — 
{Inhibition.)     After  the  death  of    either  of   the  proprietors  no 
transfer  is  to  be  registered  except  under  an  order  of  the 
registrar. 

{Execution  and  attestation.) 


No.  VIII. 

CONVEYANCE  bij  intended  Husband  of  Freehold  Land  to 
secure  a  Jointure  to  intended  Wife,  and  Portions  for 
all  his  Children  ;  Proviso  enabling  the  Settlor  to 
substitute  other  Property  as  a  Security  for  Jointure  and 
Portions. 


Parties. 


THIS   INDENTURE,  made  the 


day  of 


Between 


Agreement 
marriage. 

Seisin  of 
Husband. 


Agreement 
Settlement 


for 


for 


Husband  con- 
veys freeholds. 

To  use  of 
husband 
for  life ; 

and  after  his 
death  to  the 
use  that  Wife 
shall  have 
a  jointure ; 

and  subject 
thereto  to  use 


A.  B.,  of,  &c.  (hereinafter  called  the  Husband),  of  the  1st  part, 
C.  D.,  of,  Sec,  spinster  (hereinafter  called  the  Wife),  of  the 
2nd  part,  and  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  (hereinafter 
called  the  Trustees),  of  the  3rd  part. 

Agreement  for  marriage — Form  No.  1 : 

And  whereas  the  Husband  is  now  seised  in  fee  simple  in 
possession  free  from  incumbrances  of  the  hereditaments  herein- 
after described  : 

Agreement  for  Settlement — Form  No.  2  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  said  intended  marriage,  the  Husband,  As  Settlor,  hereby 
conveys  unto  the  Trustees 

All,  &c.  {parcels)  : 

To  HOLD  unto  the  Trustees  in  fee  simple  To  the  use  of  the 
Husband  in  fee  simple  until  the  solemnisation  of  the  said 
intended  marriage,  and  after  the  solemnisation  thereof  To  the 
USE  of  the  Husband  during  his  life,  without  impeachment  of 
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waste,  with  remainder  To  the  use  that,  &c.  (Use  that  Wife  shall 
receive  thereout  a  jointure — Form  No.  13): 

And  subject  to  the  said  rent-charge,  To  the  use  of  the  Trustees 
for  the  term  of  500  years  from  the  death  of  the  Husband, 
without  impeachment  of  waste,  Upon  the  trusts  hereinafter 
declared  concerning  the  same. 

And  subject  thereto,  To  the  use  of  the  Husband  in  fee 
simple. 

2.  Trusts  of  Portions  Term — Form  No.  22  ;  adaj^t  so  as  to  extend 
to  all  the  children  of  the  marriage. 

3.  Power  for  Wife,  if  restrained  from  anticipaiion,  to  release 
jointure — Form  No.  31. 

4.  Power  for  Trustees  to  surrender  Portions  Term — Form 
No.  32. 

5.  (i.)  Pkovidbd  always,  that  if  the  Husband  shall  at  any  time 
hereafter  make  other  provision  for  securing  the  said  yearly 
rent-charge  and  the  money  raisable  for  portions  as  aforesaid  to 
the  satisfaction  of  the  Trustees,  either  by  settling  other  freehold, 
coj)yhold  or  leasehold  hereditaments  of  sufficient  value  To  the 
uses.  Upon  the  trusts  and  subject  to  the  powers  and  provisions 
hereinbefore  declared  concerning  the  freehold  premises  hereby 
conveyed,  or  by  investing  in  the  names  of  the  Trustees,  in  or 
upon  any  investments,  or  securities  authorised  by  law  as  invest- 
ments for  trust  money,  such  a  sum  as  in  the  opinion  of  the 
Trustees  will  be  sufficient  for  that  purpose,  then  and  in  such 

case  the  said  yearly  rent-charge  of  £ and  the  term  of  500 

years  hereinbefore  limited  shall  cease  and  be  void  : 

(ii.)  A  certificate  in  writing  of  the  Trustees  that  the  Husband 
has  made  other  provision  for  securing  the  said  yearly  rent-charge 
and  portions  to  the  satisfaction  of  the  Trustees  shall  be  con- 
clusive evidence  of  the  fact  so  stated,  and  no  person  hereafter 
deriving  title  to  the  hereditaments  hereby  conveyed,  or  any  part 
thereof,  shall  be  concerned  to  see  that  such  provision  is  of  the 
nature  and  value  hereinbefore  required,  or  otherwise  as  to  the 
nature  or  sufficiency  of  the  same. 

6.  Appointment  of  S.  L.  Act  Trustees — adapt  Form  No.  83. 
{There  is  no  need  in  this  case  to  appoint  Trustees  for  the  purposes 
of  the  Conv.  Act,  1881,  s.  42.)     And  add  .— 

"  The  provisions  of  section  forty-five  of  the  Settled  Land  Act, 
1882,  shall  not  apply  to  these  presents." 


of  Trustees  for 
term. 


With  re- 
iiiaiuder  to 
Husband. 

Trusts  of 
Portions  Term. 

Power  to 

release 

jointure. 

Power  for 
Trustees  to 
surrender 
Portions  Term. 

Additional 
power  for 
Settlor  to  sub- 
stitute other 
land  or  invest- 
ments as  a 
security  for 
jointure  aud 
portions. 


Certificate  of 
Trustees  to  be 
sufficient 
evidence  of 
due  provision 
having  been 
made  for 
jointure  aud 
j)ortious. 


Appointment 
of  S.  L.  Act 
Trustees;  no 
notices  to  be 
requisite. 
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Power  to 
appoint  new 
trustees. 


7.  The  Husband  during  his  life  shall  have  power  from  time 
to  time  to  appoint  a  new  trustee  or  new  trustees  of  these 
presents. 


In  witness,  &c. 


No.  IX. 


ANTE-NUPTIAL  APPOINTMENT  of  a  Jointure  and 
Charge  0/ Portions  hjj  a  Tenant/o?- Life  m  Possession 
under  a  Settlement  (//).  Variations  where  Settlor 
retains  Power  to  provide  for  Issue  of  Subsequent 
Marriage. 


Parties. 


Kecitals. 

Agreement  for 
marriage. 

Settlement 
giving  powers 
to  charge. 


Agreement  for 
Settlement. 


Appointment 
of  jointure. 


THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (here- 
inafter called  the  Husband),  of  the  1st  part,  Jane  C,  of,  &c., 
spinster  (hereinafter  called  the  Wife),  of  the  2nd  part,  and  M.,  of, 
&c.,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the 
3rd  part : 

Afirccment  for  marriage — Form  No.  1. 

And  whereas  these  presents  are  supplemental  to  an  Indenture 
of   Settlement  (hereinafter  called  the  Principal  Indenture)  dated, 

&c.,  and  made,  Sec,  being  a  settlement  of  the Estates,  in  the 

County  of  -  - —  [including  the  hereditaments  mentioned  in  the 
Schedule  hereto  (z)  ],  under  which  the  Husband  is  now  tenant  for 
life  in  possession  and  has  power  to  make  such  appointments  and 
charge  as  hereinafter  appearing  : 

Agreement  for  Settlement — Form  No.  2  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

] .  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  said  intended  marriage,  the  Husband,  in  exercise  of  the  power 


Variations 
where  only- 
part  of  the 
liind  is  to  bo 
cliarKecl. 


(y)  As  the  donee  of  tlie  power  of  charging  is,  in  this  case,  tenant  for  life  in 
possession,  the  api^ointment  and  charge  must  be  capable  of  taking  effect,  sec 
Porms  Nos.  21  and  28.  If  he  is  tenant  for  life  in  remainder  with  powers  of 
charging  jointures  and  portions  which  take  effect  in  any  event,  see  next 
rrecedeut.  If  he  has  a  remote  life  estate  in  remainder  and  a  power  of 
charging  jointures  and  portions  which  only  become  a  li^n  if  he  becomes 
entitled  in  possession,  see  Precedent  XI. 

(z)  This  and  the  subsequent  variations  in  scjuare  brackets  are  for  use  where 
only  part  of  the  settled  land  is  to  be  charged. 


APPOINTMENT    AND    CHAR(iE    OF    FAMILY    CHARGES.  571 

for  this  purpose  conferred  on  him  by  the  Principal  Indenture 
and  of  every  other  power  enabling  him,  and  As  Settlor,  hereby 
irrevocably  appoints  to  the  Wife,  in  case  the  said  marriage  shall 
be  solemnised  and  she  shall  survive  the  Husband,  during  the 

residue  of  her  life  the  yearly  rent-charge  of   .^ by  way  of 

jointure  to  be  issuing  out  of  all  the  hereditaments  now  subject 
to  the  subsisting  limitations  of  the  Principal  Indenture  [the 
hereditaments  described  in  the  Schedule  hereto],  and  to  com- 
mence from  the  death  of  the  Husband  and  to  be  considered 
{cuntinue  Form  No.  13  down  to  "  living  ")  (a). 

2.  In  further  pursuance  of  the  said  agreement  and  for  the 
consideration  aforesaid,  the  Husband,  As  Settlor : — 

(i.)  Hereby  irrevocably  charges  all  the  hereditaments  now  sub-  charge  of 
ject  to  the  subsisting  limitations  of  the  Principal  Indenture  [the  ^'°^  '°"^' 
hereditaments  described  in  the  Schedule  hereto]  (but  subject  and 
without  prejudice  to  the  jointure  rent-charge  hereinbefore  limited 
and  the  remedies  for  recovery  thereof)  with  the  payment  of  the 
principal  sums  and  interest  and  other  money  hereinafter  directed 
to  be  raised  under  the  trusts  of  the  term  hereinafter  limited.  And 

(ii.)  Hereby  appoints  that  all  the  said  hereditaments  shall  Appointment 

,.  -T  p  -Tx  •  nim°^  term  and 

(subject  and  without  prejudice  as  aforesaid)  remain  and  be  io  trusts 
THE  USE  of  the  Trustees  for  the  term  of  800  years  to  commence  ^^'''"'°^  ^^^• 
from   the   death    of    the    Husband,    without   impeachment    of 


{a)  The   rent-charge  will  have  incident  thereto  the  powers  conferred  by 

Conv.  Act,  1881,  s.  44. 

Of  course  the  operative  parts  in  this  deed  must  depend  upon  the  form  of  Powers  of 

,■1  c  •    J.  J.  aiipointment 

the  power  of  appointment.  „J^J^t  regulate 

If  the  appointor  has  a  general  power  of  appointment  which  has  prioritj^  the  form  of  the 

over  the  powers  to  jointure  and  charge  portions  a  declaration  is  usuallj-  ^PPO'^tment. 

,,  ,  ^  '      1.  1  Overreaching 

added  that   this   power   shall   not   be   exercised,    "except    subject  and  joint  power  of 

without   prejudice    to    the    Appointment   and    Charge    hereby  appomtment. 
made." 

As  a  rule,  however,  such  a  declaration  would  be  unnecessary.    In  the  case 
of  conflicting  powers  that  first  exercised  prevails. 

(b)  Where  the  settlor  desires  to  retain  the  power  to  make  provision  for  his  Variations 

issue  by  any  suhsequent  marriage  several  courses  are  open  to  him  : —  J}'^.^";^  settlor 

(1)  lie  can  charge  part  only    of  the  land  subject  to  the  power.      This  retain  the 

enables  him  to  deal  with  the  excepted  part  ou  a  future  marriage  (see  varia-  po«ci"  to  make 

,„  J1--PT1  1         1  provision  for 

tions  m   the   text)  ;  hut  this  may  be  oi  no  use  to  him  ii  he  has  already  issue  of  a 

charged  the  maximum  sum  authorised.  subsequent 

(2)  lie   can    charc-c  part  only  of   the  aggregate   amount  raisable  under  „,'       """        , 
^   '                               s>     i                J                      CO     o  Charge  of  part 

of  the  land. 
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waste,  Upon  trust  that  the  Trustees  shall  if  there  shall  be  any 
child  or  children  of  the  now  intended  marriage  who  {continue 
and  adapt  Form   No.  22,  and  refer  to  the   "  limitations  of  the 


Charge  of  part 
of  the  total 
amount 
raisable. 

Charge  in 
favour  of  all 
issue  by  any 
marriage, 
protecting 
issue  of 
intended 
marriage. 


Power  to 
Husband  to 
appoint  that 
children  of  a 
subsequent 
marriage  shall 
share  in 
portions. 


But  in  such 
case  the  chil- 
dren of  a 
subsequent 
marriage  not 
to  take  a 
larger  proiior- 
tion  than 
children  of 
intended 


the  power,  e.g.,  where  the  limit  is  £20,000,  charge  only  £10,000  in  favour 
of  issue  of  the  iiitendecl  marriage. 

(3)  lie  can  exercise  the  power  to  the  full  extent,  saying  in  clause  2  (ii.)  in 
the  text : — • 

If  there  shall  be  any  child  or  children  of  the  now  intended 
or  any  subsequent  marriage  of  the  Husband,  and  adding 
the  following  proviso  for  the  protection  of  the  issue  of  the  intended 
marriage : — • 

Provided  always,  that  the  aggregate  amount  of  principal 
money  distributable  among  the  issue  (if  any)  of  the  now  intended 
marriage,  whether  under  or  in  default  of  appointment,  shall  not, 
if  any  child  of  the  now  intended  marriage  becomes  capable  of 
taking  a  vested  interest  in  default  of  appointment,  be  less  than 
the  sum  of  £ . 

(4)  lie  can  exercise  the  power  as  in  the  text,  and  reserve  the  following 
power : — ■ 

(i.)  If  the  Husband  shall  marry  again  he  may  by  any  deed 
or  deeds  or  by  his  Will  or  codicil  appoint  that  his  children  or 
issue  by  any  such  subsequent  marriage  or  marriages  (being  issue 
capable  of  taking  under  the  powers  of  charging  conferred  by  the 
Principal  Indenture)  shall  share  in  the  portions  and  other  money 
hereby  charged  ;  And  in  such  case  the  foregoing  provisions  shall 
take  effect  in  all  respects  as  if  such  children  or  issue  of  any 
such  subsequent  marriage  had  been  issue  of  the  now  intended 
marriage  : 

(ii.)  Provided  always,  that  the  part  of  the  money  hereby  pro- 
vided for  portions  to  which  the  issue  of  any  subsequent  marriage 
shall  become  entitled  under  any  appointment  to  be  made  by  the 
Husband  pursuant  to  the  power  for  that  purpose  hereinbefore 
conferred  on  him  as  extended  by  this  clause  or  otherwise  shall 
not  bear  a  greater  proportion  to  that  part  of  the  money  which 
the  issue  of  the  now  intended  marriage  shall  take  between  them 
than  the  number  of  children  of  any  such  subsequent  marriage 
capable  of  taking  vested  interests  shall  bear  to  the  number  of 
children  of  the  now  intended  marriage  capable  of  taking  vested 
interests. 
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Principal  Indenture  "  and  "  the  premises  subject  to  the  limita- 
tions of  the  Principal  Indenture  "). 

3.  {Add,  power  for  the  Trustees  to  surrender  the  term — Form 
No.  32.) 

4.  The  Husband  during  his  life  shall  have  power  from  time  Power  to 
to    time  to  appoint   a   new   trustee    or    new   trustees  of  these  trastees"^^ 
presents. 

In  witness,  &c. 

[Schedule.] 

[Particulars  of  hereditaments  hereby  charged.] 

No.  X. 

ANTE-NUPTIAL  APPOINTMENT  of  a  Jointure  and 
Charge  of  Portions  %  a  Tenant/o/-  Life  in  Eemainder 
where  the  Power  of  charging  is  Absolute  and  the  Cliarges 
take  effect  in  ainj  er<'nt  (r). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  .^c.  (herein-  Parties, 
inafter  called  the  Husband),  of  the  1st  part,  Jane  C,  of,  &c., 
spinster  (hereinafter  called  the  Wife),  of  the  2nd  part,  and  M., 
of,  &c.,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the 
3rd  part  : 

Agreement  Jor  marriage — Form  Xo.  1  :  Recitals. 

And  whereas  these  presents  are  supplemental  to  an  Indenture  luln-tr^e^^*^  ^°^ 
of  Settlement  (hereinafter  called  the  Principal  Indenture)  dated,  settlement. 

cl'C,  and  made,  &c.,  being  a  settlement  of  the Estates,  in  the 

County  of ,  under  which  F.  B.  {the  father  of  A.  B.)  is  now 

tenant  for  life  in  possession  and  the  Husband  is  tenant  for  life 
in  remainder  immediately  expectant  on  the  death  of  his  father, 
the  said  F.  B.,  and  has  power  to  make  such  appointments  and 
charges  as  hereinafter  apj)earing  : 

Agreement  for  Settlement — Form  Xo.  2:  Agreement  for 

Settlement. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  charge  of 
the  said  intended  marriage,  the  Husband,  in  exercise  of  the  power  •'°'"  ^^^^' 
for  this  purpose  conferred  on  him  by  the  Princi]3al  Indenture 

{<■)  Of.  next  Precedent-,  and  see  last  Precedent  for  variations  where  the 
settlor  retains  the  power  to  provide  for  issue  of  a  subsei^uent  marriage ;  see 
also  variations  in  Forms  Nos.  27  and  28. 
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and  of  every  other  power  enabling  him,  and  As  Settlor,  hereby 

irrevocably  appoints  To,  i'(:c.  («s'   /;/  last  Precedent  (d),  or  if  the 

rent-charge  is  reducible  during  the  lifetime  of  a  i)rior  jointress,  e.g., 

the  Husband's  mother,  either  recite  the  power  when  reciting   the 

Settlement,  cltarge  the  rent-charge  to  the  full  amount,  and  say  at  the 

end  of  the  Clause  : — 

Variation  PROVIDED  ALWAYS,  that  the  ront-charge  hereby  limited  shall  be 

diar^eTs"*^"       reducible  in  the  events  and  in  manner  mentioned  in  the  Principal 

reciu?ibie.         Indenture, 

or  limit  the  rent-cliarge  in  some  such  manner  as  follows,  according 
to  the  requiremoit  of  each  case  : — 

To  THE  USE  that  the  Wife,  in  case  she  shall  be  living  at  the 
death  of    [the  survivor  of]  the  Husband   [and  the  said  F.  B.], 

shall  during  the  residue  of  so  much  of  her  life  as  the  said 

(Husband's   mother)   shall  be  living   receive  the  yearly  jointure 

rent-charge  of  d£2,000,  and  shall  after  the  death  of  the  said 

(Husband's  mother)  receive  during  the  residue  of  her  life  the 
yearly  jointure  rent-charge  of  i^3,000,  the  said  rent-charge  of 
i^2,000  to  commence  from  the  death  of  [the  survivor  of]  the 

Husband  [and  the  said  F.  B.]  if  the  said (Husband's  mother) 

is  then  living  and  the  said  alternative  rent-charge  of  £3,000,  to 
commence  either  from  the  death  of  [the  survivor  of]  the  Husband 

[and  the  said  F.  B.]  if  the  said (Husband's  niotlier)  dies  in 

his  lifetime  [in  the  lifetime  of  such  survivor],  or  if  the  said 

(Husband's  mother)  survives  him  [the  Husband  and  the  said 
F.  B.],  then  from  her  death,  each  of  the  said  rent-charges  (when 
payable)  to  be  considered  as  accruing  from  day  to  day,  but  to  be 
paid  without  any  deduction  (except  in  respect  of  death  duties 
and  income  tax)  by  equal  half-yearly  payments,  the  first  payment 
thereof  to  be  made  at  the  end  of  six  calendar  months  from  the 
date  of  tlie  commencement  of  the  rent-charge  if  the  Wife  shall 
then  be  living  ;  And  so  that  in  case  the  said  rent-charge  of 
i:2,000  takes  effect  and  is  subsequently  replaced  by  the  said 
rent-charge  of  .i*3,000,  then  a  proper  proportion  of  the  said 
rent-charge  of  £2,000  shall  be  forthwith  jDaid  down  to  the  date  of 
the  cesser  thereof). 

The  rest  of  this  Prec.  will  follow  clauses  2  and  3  of  tlie  last  Prec. 

Variation  if  (rZ)  If  the  rcnt-cliarge  is  not  payable  dviring  the  lifetime  of  F.  B.,  the 

dluin^iif^of     father-ill-law,  then  it  shonld  ho  limited  "after  the  death  of  the  sur- 
the  falher-in-       j^,q^.  ^f  ^^^q  Husbaud  and  the  said  F.  B." 

law. 
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If  the  portions  are  reducible  in  certain  events,  the  poicer  to  charge 
will  he  recited  in  the  recital  of  the  Settlement,  the  portions  charged  to 
tliefnll  amount,  and  tlie  following  proviso  added  : — 

Provided  always,  that  the  sums  raisable  for  portions  under  Variation 
the  trusts  of  these  presents  shall  be  reducible  in  the  events  and  portions  are 
in  manner  mentioned  in  the  Principal  Indenture.  reducible. 

In  witness,  &c. 


No.  XI. 

ANTE-NUPTIAL  APPOINTMENT  of  a  Jointure  and 
Charge  0/ Portions  hi/ a  Tenant /oy  Life  in  Piemainder 
ivhere  the  Power  of  Charging  is  Contingent  and  the 
Charges  icill  not  take  effect  unless  the  Settlor  becomes 
entitled  in  Possession  {e). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (here-  Parties, 
inafter  called  the  Husband),  of  the  1st  part,  Jane  C,   of,  &c., 
spinster  (hereinafter  called  the  Wife),  of  the  2nd  part,  and  M., 
of,  &c.,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the 
3rd  part : 

Aqrecment  for  Marriaqe—Form  No.  1  :  Recitals. 

J    1  1  T     1       J.  Agreement  for 

And  whereas  these  presents  are  supplemental  to  an  indenture  marriage. 
of  Settlement  (hereinafter  called  the  Principal  Indenture)  dated,   Settlement 

.  giving  powers 

&c.,  and  made,  &c.,  being  a  settlement  of  the Estates,  in  the  of  charging. 

County  of ,  under  which  the  said  A.  B.  is  now  tenant  for  life 

in  remainder  expectant  on  the  failure  of  certain  prior  limitations 
and  has  power  to  make  such  appointments  and  charge  as  herein- 
after appearing,  but  such  appointments  and  charge  will  not 
become  a  lien  u[)on  the  said  estates  unless  and  until  the 
Husband  shall  be  or  become  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  same  estates  or  some  issue 
of  his  shall  or,  if  of  full  age,  would  be  so  entitled : 

4  J.  J.-       c   111  J       r'  A^      o  Agreement  for 

Agreement  Jor  bettlement — lorni  JSo.  2:  Settlement. 


NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1  AND  2.  {As  in  Precedent  IX.,  the  term  being  made  to  conunenee 
from  tJie  death  of  the  Husband.) 


(f)  Cf.  last  two  Precedents  and  notes  thereto,  and  see  Forms  Xos.  29 
and  30. 
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(precedents)  settlements  (real). 


Charges  not  to 
take  effect 
unless  the 
Settlor  or  his 
issue  become 
entitled. 


Power  to 
appoint  new 
trustees. 


3.  Provided  always,  that  the  appointments  and  charge  hereby- 
made  shall  not  become  a  lien  upon  the  hereditaments  for  the 
time  being  subject  to  limitations  of  the  Principal  Indenture, 
unless  the  Husband  shall  be  or  become  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  profits  of  those  hereditaments 
or  some  issue  of  his  shall  or,  if  of  full  age,  would  be  so  entitled  ; 
And  the  rent-charge  and  term  hereby  appointed  shall  take  effect 
in  the  order  of  limitations  immediately  after  the  life  estate  of  the 
Husband,  and  shall  be  liable  to  reduction  as  provided  by  the 
Principal  Indenture. 

4.  (As  in  clause  4  of  Precedent  IX.) 
In  witness,  &c. 


No.  XII. 


Parties. 


Eecitals. 


Consent  by 
jointress  under 
a  prior  Settle- 
ment given  to 
enable  her 
charge  to  be 
overreached 
by  a  tenant 
for  life  under 
a  subsequent 
Settlement. 


DEED  enahling  Jointure  created  under  a  Prior  Settlemf.nt 
to  he  overreached  hy  a  Tenant  for  Life  under  a  Sub- 
sequent Settlement  when  exercising  Jiis  statutory 
Powers  (/). 

THIS  INDENTUPiE,  made  the ,  Between  A.  B.,  of,  &c.  {the 

jointress),  of  the  one  part,  and  C.  B.,  of,  &c.  (the  tenant  for  life), 
of  the  other  part  {Recite  the  Settlement,  "hereinafter  called  the 
First  Settlement,"  s/to/ci/i(/  the  creation  of  the  joinlure  rent-charge, 
the  devolution  of  the  title  to  the  land,  also  the  Settlement,  "  herein- 
after called  the  Second  Settlement,"  under  tvhich  the  tenant  for 
life  takes  his  estate,  and  the  agreement  hy  A.  B.  that  her  jointure 
shall  he  capahle  of  heing  orerreachcd). 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 
of  the  premises,  the  said  A.  B.,  at  the  request  of  the  said  C.  B., 
hereby  declares  that  the  exercise  from  time  to  time  and  at  any 
time  hereafter  of  the  powers  of  sale  and  other  powers  (as 
extended  by  the  Second  Settlement)  conferred  by  the  Settled 
Land  Acts,  1882  to  1890,  on  the  said  C.  B.  or  other  the  person 

(/)  The  rent-charge  may  also  be  released  in  regard  to  part  of  the  land 
charged,  provided  sufficient  security  is  left  to  anawer  it.  This  deed  can  be 
executed  when  the  jointress  could  not  be  properly  advised  to  release  any 
part  of  the  security. 
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or  persons  for  the  time  being  having  the  powers  of  a  tenant  for 
life  in  possession  of  land  under  the  Second  Settlement  shall,  as 
regards  the  hereditaments  of  every  description  from  time  to  time 

subject  to  the  said  rent-charge  of  £ (and   subject   to   any 

direction  by  the  person  exercising  the  power  to  the  contrary), 
overreach  and  displace  the  said  rent-charge  in  like  manner  as  if 
the  same  had  been  limited  by  the  Second  Settlement  (r/). 

2,  The  said  A.  B.  hereby  declares  that  the  power  conferred  by  Consent  to 
section  five  of  the  Settled  Land  Act,  1882,  on  the  said  C.  B.  or  of  the  joiutlire 
such  other  persons  as  aforesaid  may  from  time  to  time,  and  so  acMsI's^s.  5. 
far  as  regards  the  said  rent-charge,  be  exercised  by  him  or  them 

without  any  further  or  other  consent  on  the  part  of  the  said 
A.  B. 

3.  The  said  C.  B.  hereby  declares  that  in  exercising  any 
power  conferred  on  him  by  the  Settled  Land  Acts,  1882  to  1890, 
he  will  have  regard  to  the  interests  of  the  said  A.  B.  in  like 
manner  as  if  the  said  A.  B.  were  entitled  to  the  said  rent-charge 
under  the  Second  Settlement  (/<)• 

In  witness,  &c. 


{(j)  This   will  enable  tlie   charge  to  be  overreached  in   equity,    and    the   As  to  the 
jointress  will  be  unable,  either  at  law  or  in  equity,  to  recover  her  charge   tenant  for  life 
against  any  land  sold.     A  simple  condition  of  sale  (not  in  any  way  deterrent)    to  overreach 
will  be  sufficient  to  meet  the  case.     A  release  of  the  jointure  could  not,  it   g'Jj'^^!„es. 
seems,  be  framed  without  destroying  it  altogether,  and  it  is  assumed  that 
there  is  no  power  to  limit  a  new  jointure  in  place  of  it  so  as  to  make  it  take 
effect  under  the  second  settlement. 

If  required,  the  charge  may  be  shifted  on  to  other  land  under  s.  5  of  the 
S.  L.  Act,  1882,  and  any  land  purchased  out  of  proceeds  of  the  hereditaments 
now  subject  to  the  charge  may  be  charged  with  the  jointure  :  s.  24  (4). 
Unless  this  Precedent  is  used,  it  would  be  necessary  to  apply  to  the  Court 
for  the  appointment  of  trustees  of  the  "compound  settlement"  created  by 
the  first  and  second  settlements  and  the  disentailing  deed,  if  any.  If  C.  B. 
had  been  tenant  in  tail  in  possession  under  the  first  settlement,  he  would 
have  had  the  powers  of  a  tenant  for  life  under  that  settlement,  and  could 
have  overreached  the  jointure  provided  the  money  was  paid  to  trustees  of  that 
settlement  for  the  purposes  of  the  Acts. 

(A)  In  gome  cases  the  tenant  for  life  is  asked  to  covenant  to  pay  the  rent-  Covenant  by 
charge.  This  is  generally  useless,  for  he  is  personally  liable  to  pay  as  terrt  l^^'''^  tenant 
tenant.  charge. 
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(precedents)  settlements  (real). 


No.  XIII. 

SETTLEMENT  (?)  on  Markiage  o/Perpetual  Eent-charges 
belonging  to  Wife  in  Reversion,  giving  the  Husband  and 
Wife  successive  Life  Estates,  icith  Kemainder  among 
the  Issue  as  Parents  or  Survivor  appoint,  and  in  defaidt 
to  Children  as  Tenants  in  Tail,  with  Cross  Eemainders 
in  Tail  ;  Covenant  to  Settle  after-acquired  Property  to 
the  Uses  of  the  Settlement  ;  Power  to  make  a  Settle- 
ment on  a  Future  Marriage  ;  Covenants  by  Parents  to 
Pay  an  Annuity. 


Parties. 


Recitals. 

Litended 
marriage. 

Settlement  on 
marriage  of 
parents. 


THIS    INDENTURE,    made    the    day    of    ,    19— 

Between  A.  B.,  of,  &c.  (hereinafter  called  the  Husband),  of  the 
1st  part,  CD.,  of,  &c.  (TT^t/e),  spinster,  a  daughter  ofE.  D.,  of,  &c. 
(hereinafter  called  the  Wife),  of  the  2nd  part,  the  said  E.  D.  and 
F.  D.,his  wife,  of  the  3rd  part,  and  W.,  of,  &c.,  X.,  of,  &c.,  Y.,  of, 
&c.,  and  Z.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  4th 
part : 

Agreement  for  marriage — Form  No.  1  : 

And  whereas  under  an  Indenture  dated,  &c.,  and  made,  &c. 
(being  a  settlement  made  in  consideration  of  the  marriage,  shortly 
afterwards  solemnised,  between  the  said  E.  D.  and  F.  D.,  and 

hereinafter  called  the  Settlement  of ),  and  under  a  Deed  Poll 

bearing  even  date  with  but  executed  before  these  presents  under 
the  hands  and  seals  of  the  said  E.  D.  and  F,  D.  (being  an 
api^ointment  executed  under  a  power  contained  in  the  Settle- 
ment of  ^ ),  the  perpetual  yearly  rent-charges  mentioned  in  the 

Schedule  hereto  now  stand  limited  To  the  use  of  the  said  E.  D. 
during  his  life  without  impeachment  of  waste,  with  remainder 
To  the  use  of  the  said  F.  D.  during  her  life  without  impeaeh- 


Trust  for  sale 
usual  when 
children  take 
equally. 


(i)  The  transaction  effected  by  this  Precedent  would  generally  be  better 
carried  out  by  a  conveyance  on  trust  for  sale  and  a  settlement  of  the  net 
proceeds,  see  Forms  and  Precedents  of  Settlements  (Personal). 

This  Precedent  is  given  as  an  illustration  of  the  different  methods  required 
when  real  estate  is  to  be  settled  on  limitations  corresponding  as  nearly  as 
possible  with  trusts  usually  employed  in  a  personalty  settlement. 
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merit  of  waste,  with  remainder  (provided  the  now  intended 
marriage  shall  be  solemnised  within  three  calendar  months  from 
the  date  of  the  said  Deed  Poll)  To  the  use  of  the  Wife  in  fee 

simple ;    And and  are  the   present   trustees,  with    a 

power  of  sale  under  the  Settlement : 

Agreement  for  Settleinent — Form  No.  2  :  Agi-eement for 

Settlement. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of   Conveyance  of 
the  said  intended  marriage,  the  Wife,  As  Settlor,  and  with  the  '^■^"*'"'^  ^'""S®*^- 
concurrence  of  the  Husband,  hereby  conveys  unto  the  Trustees 

All  and  singular  the  perpetual  yearly  rent-charges  or  fee 
farm  rents  mentioned  in  the  Schedule  hereto,  together  with  all 
powers  and  remedies  for  recovering  and  compelling  payment  of 
the  same,  and  with  the  benefit  of  the  covenants  and  provisions 
respectively  contained  in  the  Indentures  of  Grant  mentioned  in 
that  Schedule, 

To   HOLD   unto   the    Trustees   in   fee   simple  (subject   to  the  To  use  of 
respective  life  estates  therein  of  the  said  E.  D.  and  F.  D.)  To  SiSge"^^ 
THE   USE   of   the   Wife   in   fee    simple   until  the  said  intended 
marriage  shall  be  solemnised.  And  after  the  solemnisation  thereof, 
To  the  uses,   Uj^on   the  trusts   and  subject  to  the  powers  and 
provisions  following  (that  is  to  say) : — 

(1)  To  THE  USE  of  the  Wife  during  her  life,  without  power  of  After  mar- 
anticipation  during  any  coverture  and  without  impeachment  of  of  Settlor^ 
waste,  With  remainder  ^°^'  ^^^^ ' 

(2)  To  THE  USE  of  the  Husband  during  his  life,  without  remainder 
impeachment  of  waste,  With  remainder  Husband  for 

(3)  To  THE  USE  of   or    In  trust  for  all  or  such  one  or  more  ''^*^.'  j"*^" 

^    ^  _  mamder 

exclusively  of  the  others  or  other  of  the  issue  of  the  said  intended  to  use  of  issue 

.  .  as  Husband 

marriage  (whether  children  or  remoter  issue),  at  such  time,  and  and  wife  or 

•  »  ,1  •  11  p  -Lii.  ji  1     survivor  shall 

if  more  than  one,  in  such  shares,  tor  such  estates  and  charged  appoint; 
with  such  annual  or  principal  sums  (whether  secured  by  a  term 
or  not)  in  favour  of  any  one  or  more  of  such  issue,  and  with  such 
provisions  for  maintenance,  advancement  and  otherwise,  at  the 
discretion  of  any  person  or  persons,  and  subject  to  such  trusts 
for  sale,  conditions,  restrictions,  limitations  and  remainders 
over,  and  generally  in  such  manner  for  the  benefit  of  such  issue 
or  some  or  one  of  them  as  the  Husband  and  Wife  shall  by  deed, 
revocable  or  irrevocable,  from  time  to  time  or  at  any  time  jointly 

37—2 
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and  in  default 
of  ai^point- 
ment  to  use  of 
children  as 
tenants  in 
common  in 
tail,  with 
cross  re- 
mainders ; 


remainder  to 
such  uses  as 
Wife  shall 
appoint ;  and 
in  defavilt 


to  use  of  Wife 
if  the  survivor 
in  fee  simple, 
and  if  not,  to 
use  of  person 
who  shall  then 
be  her  heir. 


[Hotchpot 
provision  (?«).] 


appoint ;  And  in  default  of  and  subject  to  any  sucli  appointment, 
then  as  the  survivor  of  them  shall  by  deed,  revocable  or  irrevoc- 
able, or  by  Will  or  codicil  appoint,  but  so  that  under  any 
appointment  a  child  shall  not  otherwise  than  by  way  of  advance- 
ment take  a  vested  interest  in  any  principal  sum  except  upon 
attaining  the  age  of  twenty-one  years,  or  upon  marriage,  and 
that  no  estate  in  the  said  hereditaments  greater  than  an  estate 
tail  be  appointed  to  any  infant,  And  in  default  of  and  until  and 
subject  to  any  such  appointment : 

(4)  To  THE  USE  of  all  the  children  of  the  said  intended 
marriage  in  equal  shares  as  tenants  in  common  in  tail  general  (I), 
with  cross  remainders  between  them  as  to  accruing  as  well  as 
original  shares  in  tail  general,  and  if  there  shall  be  but  one  such 
child,  then  as  to  the  entirety  To  the  use  of  such  child  in  tail 
general,  With  remainder 

(5)  To  SUCH  USES  and  for  such  purposes  generally  as  the  Wife 
shall  while  not  under  coverture  by  deed,  revocable  or  irrevocable, 
or  shall  whether  covert  or  sole  by  Will  or  codicil  appoint.  And  in 
default  of  and  until  and  subject  to  any  such  appointm^ent, 

(6)  To  THE  USE  (if  the  Wife  survives  the  Husband)  of  the 
Wife  in  fee  simple  without  power  to  anticipate  her  expectant 
interest,  but  if  she  shall  die  in  the  lifetime  of  the  Husband,  then 
To  THE  USE  in  fee  simple  of  the  person  or  persons  who,  at  the 
time  when  all  the  limitations  hereinbefore  contained  shall  have 
determined  or  become  incapable  of  taking  effect,  shall  answer 
the  description  of  the  right  heir  or  right  heirs  of  the  Wife,  such 
persons,  if  more  than  one,  to  take  in  the  like  shares  as  they 
would  have  taken  on  a  devolution  by  descent  from  her: 

[(7)  Provided  always,  that  (subject  to  any  aiDpointment  to  the 
contrary)  no  child  of  the  said  intended  marriage  who  or  whose 
issue  by  appointment  takes  any  interest  in  the  premises  hereby 
settled  shall  be  entitled  to  take  any  interest  in  the  premises 
devolving    in    default    of    appointment    without    bringing   into 


Rule  as  to 
contingent 
remainders. 


(Z)  By  reason  of  tlie  rules  relating  to  the  vesting  of  contingent  remainders, 
real  estate  cannot  be  given  to  the  children  of  the  marriage  who  attain 
twenty-one,  or,  in  the  case  of  daughters,  marry,  but  this  limitation  has 
practically  the  same  effect. 

(m)  In  this  case  the  hotchpot  provision  is  necessarily  complicated  ;  hence  is 
generally  omitted.  The  matter  has  then  to  be  attended  to  when  any 
appointment  is  made. 
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hotchioot  to  the  satisfaction  of  the  Trustees  the  value  of  the 
interest  so  appointed ;  And  in  case  the  Trustees  shall  in  writing 
certify  that  in  their  opinion  default  has  l)een  made  in  bringing 
such  value  into  hotchpot,  then  any  interest  to  which  such  child 
would  have  been  entitled  in  default  of  appointment  shall  go  and 
be  To  THE  USE  of  the  other  children  of  the  said  marriage  in  equal 
shares  in  tail,  with  cross  remainders  between  them  as  to  accruing 
as  well  as  original  shares  in  tail ;  And  if  there  shall  be  only  one 
such  other  child,  then  To  the  use  of  that  child  in  tail  :  But  this 
provision  shall  not  apply  for  the  benefit  of  any  person  entitled 
on  the  failure  or  determination  of  the  foregoing  limitations  for 
the  benefit  of  the  issue  of  the  said  marriage.] 

2.  Notwithstanding  the  restraint  on  anticipation  hereinbefore  Power  for  wife 
imposed,  the  Wife  may  surrender  her  life  estate  in  the  vested  ilfe  "state  to 
share  or  interest  of  any  child  or  other  issue  of  the  said  intended  '^'"^'^  ("'• 
marriage  in  favour  and  for  the  purposes  of  the  advancement  of 

such  child  or  other  issue  or  so  as  to  bring  such  share  or  interest 
into  possession. 

3.  Poicer  for  Trustees  to  partition  among  tenants  in  tail — Form 
No.  79. 

4.  Appointment  of  Trustees  for  purposes  of  S.  L.  Acts  and  s.  42 
ofConv.  Act,  1S81— Form  No.  83. 

5.  Destination  of  accumulations  during  minorities — Form  No.  73. 
{Add  interim  investment  clause.  Form  No.  50,  if  desired.) 

6.  In  case  by  reason  of  the  exercise  of  the  statutory  powers  Provision  in 
conferred  on  the  tenant  for  life  for  the  time  being  under  the  settie^i'^s'dis'^ 

Settlement  of  ,  or  of  the  power  of  sale  and  other  powers  K^'fl^Jj^L^^"''' 

therein   contained,    the    whole    or    any    part    of   the    premises  possession. 
here1)y  settled  shall  have  been  disposed  of  before  the  same  fall 

into  possession,  and  any  difficulty  shall  arise  in  ascertaining 
what  hereditaments,  money  or  investments  represent  the 
premises  so  disposed    of,    the    Trustees    may  arrange  with  the 

trusteeb  for   the   time  being  of   the  Settlement  of    as  to 

what  property  shall  be  deemed  to  be  subject  to  the  limitation 
of  these  presents,  and  may  condone  any  breach  of  trust  which 
may  have  been  committed   by  the    trustees  of  the    Settlement 

of  ,  and  any  such  arrangement  and  condonation  shall  be 

binding  on  all  persons  interested  under  these  presents. 

(//)  Unless  some  provision  of  this  sort  is  made,  an  advanceniont  will  not 
be  possible  during  the  lifetime  of  the  wife. 


582 


(precedents)  settlements  (real). 


Agi'eement  tor 
settling  after- 
acquired 
property 


7.  (1)  It  is  hereby  agreed   and   the  Wife   hereby   covenants 
with  the  Trustees  and  with  each  of  them  that  if  she  shall  at 
any  time  after  the  now  intended  marriage  and  during  the  same 
coverture  become  entitled  in  any  manner  and  for  any  estate  or 
interest  to  any  real  or  personal  property  exceeding  in  value  £200 
at   one   time,    and   from    one    and    the    same    source   (except 
gifts  from  the  Plusband  of  any  description  and  except  jewels, 
trinkets,  ornaments,  furniture,  plate,  china,  glass,  pictures,  prints, 
books   and  other  chattels  passing    by  delivery   and  not  being 
securities  for  money,  and  except  also  property  as  to  which  an 
express  contrary  direction  is  contained  in  the  instrument  under 
which  it  is  acquired,  which  excepted   properties,  and  also  any 
property  excepted  from  this  covenant  as  not  exceeding  in  value 
i:200it  is  hereby  agreed  shall  belong  to  her  absolutely),  then  and 
in  every  such  case  she  and  all  other  necessary  parties  will  at  the 
cost  of  the  trust  estate  as  soon  as  may  be,  and  to  the  satisfaction 
of  the  Trustees,  convey  such  real  property,  if  consisting  of  freehold 
hereditaments.  To  the  uses,  Upon  the  trusts  and  subject  to  the 
powers  and  provisions  upon  and  subject  to  which  any  freehold 
hereditaments  acquired  with  capital  money  for  the  purposes  of 
the  Settled  Land  Acts,  1882  to  1890,  arising  under  these  presents 
ought  to  be  conveyed,  and  convey  or  surrender  any  copyhold  and 
leasehold  hereditaments  to   the  Trustees  to  be  held  Upon  the 
trusts  and  subject  to  the  powers  and  provisions  upon  and  subject 
to  which  (having  regard  to  section  twenty-four  of  the  Settled  Land 
Act,  1882,  as  amended  by  any  subsequent  enactment)  any  copy- 
hold or  leasehold  hereditaments  (as  the  case  may  be)  acquired 
with  such  capital  money  as  aforesaid  ought  to  be  surrendered  or 
conveyed,  and  transfer  or  convey  such  personal  estate  (other  than 
leasehold  hereditaments)  to  the  Trustees  to  be  held  Upon  the 
trusts  and  subject  to  the  powers  and  provisions  upon  and  subject 
to  which  such  capital  money  as  aforesaid  arising  from  the  free- 
hold hereditaments  hereby  settled  or  investments  representing 
the  same  would  be  held  if  the  premises  hereby  settled  had  fallen 
into  possession,  and  so  as  to  be  primarily  liable  to  be  invested  in 
the  purchase  of  freehold  hereditaments  for  an  estate  in  fee  simple 
to   be   conveyed   and    settled  in    like    manner   as  the  freehold 
hereditaments  hereinbefore  conveyed  are  hereby  settled : 

(2)  Provided  always,  that  any  annuity  or  the  income  of  any 
other  real  or  personal  property  limited  to  or  held  in  trust  for  the 


marriage. 
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Wife  for  her  life  only,  or  for  any  term  of  years  determinable  on  her 
death,  is  to  be  treated  as  income,  and  until  sale  thereof  (if  any)  is  to 
be  paid  to  her  without  power  of  anticipation  during  any  coverture  : 

(3)  Provided  further,  that  the  Trustees  shall  not  be  made  indemnity 
accountable  in  respect  of  any  real  or  personal  property  becoming 
subject  to  this  clause  unless  and  until  the  same  shall  have  been 
actually  conveyed,  assigned,  paid  or  transferred  To  the  uses  or 
Upon  the  trusts  aforesaid,  nor  shall  they  be  chargeable  with 
breach  of  trust,  or  made  liable  in  any  way  for  not  taking  any 
proceedings  to  get  in  the  same  real  and  personal  property,  or  any 
part  thereof,  unless  and  until  required  in  writing  so  to  do  by 
some  person,  or  the  guardian  of  some  person,  beneficially  interested 
under  these  presents,  and  unless  also  due  provision  be  made  to 
the  satisfaction  of  the  Trustees  for  payment  of  the  costs  of  any 
proceedings  required  to  be  taken. 

8.  (1)  Provided  always,  that  if  the  Wife  survives  the  Husband  Power  to 
and  marries  again,  and  at  the  date  of  such  remarriage  there  shall  ment  on  future 
be  in  existence  only  one  child  of  the  now  intended  marriage,  then, 
without  prejudice  to  any  appointment  which  may  have  already 
been  made  under  the  powers  hereinbefore  contained,  she  may 
either  in  contemplation   of  or  after  any  subsequent    marriage 
from  time  to  time  by  deed,  revocable  or  irrevocable,  or  by  W^ill 
or  codicil  revoke  the  uses,  trusts,  powers  and  provisions  herein- 
before declared  concerning  any  part  or  parts  of  the  premises  for 
the  time  being  subject  to  the  limitations  of  these  presents  not 
exceeding  together  one-half  of  the  value  thereof,  such  value  to 
be  ascertained  by  the  Trustees  and  certified  by  them  at  the  date 
of  the  appointment  or  at  the  death  of  the  Wife  (as  the  case  may 
require),  and  so  that  the  Trustees  may  approj^riate  any  property 
to  answer  any  appointment  made  under  this  present  power,  and 
shall  have  such   powers  of  appointment  as  may  be  necessary 
to  give  effect  to  such  appropriation ;  x\nd  the  Wife  may  appoint 
that  the  part  or  parts  to  which  such  revocation  extends  shall 
after  her  death  remain  and  be  To  such  uses.  Upon  such  trusts 
and  sul)ject  to  such  powers  (including  any  powers  corresponding 
with  any  power  herein  contained)  and  provisions,  and  generally 
in  such  manner  for  the  benefit  of  any  husband  who  may  survive 
her  or  any  child,  children  or  other  issue  of  such  subsequent 
marriage  as  the  Wife  may  think  proper,  but  so  that,  subject  To 
the  uses,  trusts,  powers  and  provisions  so  appointed,  the  part  or 
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Future 

husbaud  not  to 
take  more 
than  life 
estate. 


Power  exercis- 
able on  every 
marriage  and 
to  authorise  a 
charge. 


Covenants  by 
parents  of 
intended  wife 
to  pay  annual 
sum(o). 


parts  of  the  premises  to  which  such  revocation  and  appointment 
relates,  or  so  much  thereof  respectively  as  shall  not  have  become 
vested  or  been  appointed  under  any  of  such  uses,  trusts,  powers 
or  provisions,  shall  devolve  under  these  presents  in  the  same 
manner  as  if  no  revocation  or  appointment  had  been  made  under 
this  present  power : 

(2)  Provided  also,  that  under  an  exercise  of  the  power  afore- 
said any  husband  who  may  survive  the  Wife  shall  not  take  more 
than  a  life  estate,  and  that  any  child  of  the  Wife  shall  not,  except 
by  way  of  advancement,  become  entitled  to  any  principal  sum 
charged  on  the  premises  unless  such  child  attains  the  age  of 
twenty-one  years  or  marries  under  that  age,  and  that  no  estate 
in  land  or  hereditaments  greater  than  an  estate  tail  shall  be 
appointed  to  an  infant : 

(3)  Provided  further,  that  the  power  last  aforesaid  may  be 
exercised  as  often  as  the  Wife  shall  marry  and  shall  authorise 
the  creation  of  a  charge  on  the  whole  or  any  part  of  the  premises 
hereby  settled  (whether  secured  by  a  term  or  not),  so  that 
the  total  part  or  parts  of  the  premises  or  any  charge  thereon 
ultimately  appointed  under  all  revocations  and  appointments 
made  pursuant  thereto  shall  not  exceed  in  value  one-half  of  the 
value  of  the  premises  hereby  settled. 

9.  (1)  In  consideration  of  the  said  intended  marriage  the  said 
E.  D.  and  F.  D.  hereby  jointly  and  severally  covenant  with  the 
Trustees  and  with  each  of  them,  and  also  as  a  separate  covenant 
with  the  Wife,  that  if  the  said  intended  marriage  shall  be 
solemnised  within  three  calendar  months  from  the  date  hereof 
the  said  E.  D.  and  F.  D.  will  during  so  much  of  their  joint  lives 
or  of  the  life  of  the  survivor  of  them,  and  as  the  Wife  or  any  of 
the  issue  of  the  now  intended  marriage  shall  be  living,  pay  to  the 
Trustees  the  annual  sum  of  £ ,  such  annual  sum  to  com- 
mence from  the  solemnisation  of  the  said  intended  marriage, 
and  to  be  deemed  to  accrue  due  from  day  to  day,  but  to  be  paid 


Covenant  by 
married 


Life  estates 
should,  when 
practicable,  be 
surrendered  in 
place  of  a 
covenant  to 
pay. 


(o)  Whether  the  covenant  by  the  mother  will  be  of  any  value  will  depend 
on  whether  she  has  any  separate  property  in  regard  to  which  she  is  not 
restrained:  M.  W.  P.  Act,  1893,  s.  1.  If  she  is  not  restrained  as  respects 
her  life  estate  in  the  perpetual  rent-charges,  the  father  and  mother  should 
surrender  tlieir  life  estates  in  a  sufficient  part,  and  thus  avoid  duty,  instead 
of  covenanting  to  pay  an  annual  sum.  To  avoid  estate  duty  they  must  live 
three  years:  Fin.  (1909-10)  Act,  1910,  s.  59. 
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by  equal  half-yearly  payments,  the  first  payment  to  be  made  at 
the  expiration  of  six  calendar  months  from  the  solemnisation  of 
the  said  intended  marriage  : 

(2)  The  Trustees  shall  pay  and  apply  the  said  annual  sum  of 

£ to  the  person  or  persons  and  in  the  manner  to  whom  and 

in  which  the  rents  and  annual  income  of  the  premises  hereby 
settled  shall  be  payable  or  applicable,  or  would  be  payable  or 
applicable  in  case  the  same  had  fallen  into  possession  : 

(3)  Provided  always  (  p),  that  it  shall  not  be  obligatory  on  the  Trustees' 
Trustees  to  enforce  the  foregoing  joint  and  several  covenants, 
unless  when  required  so  to  do  in  any  specific  case  by  w'riting 
signed  by  some  person  or  the  guardian  of  some  person  beneficially 
interested,  and  unless  also  due  provision  be  made  to  the  satisfac- 
tion of  the  Trustees  for  the  payment  of  the  costs  of  any  proceed- 
ings required  to  be  taken,  and  any  omission  by  the  Trustees  to 
enforce  the  said  covenant  (except  when  required  and  upon  due 
provision  made  as  aforesaid)  shall  not  constitute  a  breach  of 
trust. 

10.  Power  to  employ  agents,  dc. — Fonu  No.  11. 

11.  The  Husband  and  Wife  during  their  joint  lives  and  the 
survivor  of  them  during  his  or  her  life  shall  have  power  from 
time  to  time  to  appoint  a  new  trustee  or  new  trustees  of  these 
presents. 

In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  perpetual  rent-charges  hereby  settled. 


Power  to 
appoint  new 
Trustees. 


Sliort  Particuliirs  of  Land 
charged. 


Date  and  Parties  of  Deed 
of  Grant. 


{p)  As   the    wife  is  restrained  from  anticipation,  the  trustees   must,  of 
course,  be  protected  in  this  way. 
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Part  III. 


INSTRUMENTS  RELATING  TO    SETTLEMENTS   (REAL). 


No.  I. 


NOTICE  hy  Tenant  Jor  Life  to  the  Trustees  and  their 
Solicitors  of  Intention  to  make  a  Sale,  Exchange, 
Partition,  Lease,  or  Mortgage  of  Settled  Land 
under  the  Powers  of  the  Settled  Land  Acts,  1882  to 
1890  (g). 

To  C.  D.,  of,  &c.,  E.  F.,  of,  &c..  and  G.  H.,  of,  &c.,  the  Trustees 
for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  of  an 
Indenture  of  Settlement  dated,  &c.,  and  made,  &c.  (state  date 
and  parties), 

— ,  of,  &c.,  the  solicitors  of  the  above-named 


Notice  of 
intention  to 
sell  specified 
lands, 


or  to  sell 
generally ; 


Notices  under 
S.  L.  Acts. 


And  to  Messrs.  ■ 
Trustees. 

I,  A.  B.,of,  &c.,  being  tenant  for  life  under  the  above-mentioned 
Settlement,  HEREBY  GIVE  YOU  NOTICE  that  I  intend,  in 
exercise  of  the  power  for  tliis  purpose  conferred  on  me  by  the 
said  Acts,  to  sell  the  hereditaments  mentioned  in  the  Schedule 
hereto,  being  part  of  the  hereditaments  settled  by  the  said 
Settlement  \_or  to  sell  all  or  any  of  the  hereditaments  for  the 
time  being  subject  to  the  limitations  of  the  said  Settlement  as  and 
when  opportunities  arise]  ; 

{(])  These  notices  are  seldom  given  where  the  trustees  have  to  join  in  the 
transaction,  for  their  concurrence  operates  as  a  waiver.  In  most  cases  the 
settlement  dispenses  with  the  notices. 

The  notice  must  be  sent  separately  to  each  of  the  trustees  in  a  registered 
letter  (to  be  posted  at  least  one  month  before  the  transaction  is  carried  out) 
addressed  to  his  usual  or  last  known  place  of  abode  in  the  United  Kingdom, 
and  also  to  the  solicitor  of  the  trustees  if  known  to  the  tenant  for  life, 
addressed  to  his  place  of  business  :  S.  L.  Act,  1882,  s.  45  (1). 

There  must  be  two  trustees  to  receive  the  notice  unless  the  settlement 
otherwise  (expressly  or  by  implication)  provides:  ih.,  sub-s.  2.  A  person 
dealing  in  good  faith  with  the  tenant  for  life  is  not  concerned  to  inquire 
respecting  the  notice :  ih.,  sub-s.  3.  The  notice,  except  as  to  a  mortgage 
or  charge,  may  be  in  general  terms  :  S.  L.  Act,  1884,  s.  5. 

Where  the  tenant  for  life  is  not  impeachable  for  waste  a  twenty-one 
years  lease  may  be  granted  without  notice  :  S.  L.  Act,  1890,  s.  7. 
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or, 
to  make  an  exchange  of  the  hereditaments  mentioned  in  the  to  exchange; 
Seliedule  hereto,  being  part  of  the  hereditaments  settled  by  the 
said  Settlement,  for  hereditaments  belonging  to  X.  Y.,  of,  &c., 
situated  in  the  said  parish  [and  to  raise  the  money  (if  any) 
which  may  be  required  for  equality  of  exchange  by  a  mortgage 
of  all  or  some  of  the  hereditaments  to  be  received  in  exchange]  ; 

or, 
to  make  a  partition  of  the  hereditaments  comprised  in  the  moiety  to  make 
settled  by  the  said  Settlement  [or  of  the  hereditaments  mentioned  ^^^^ '  ^°"' 
in  the  Schedule  hereto,  being  part  of  the  moiety  settled  by  the 
said  Settlement]  with  the  owner  or  owners  of  the  other  moiety 
thereof  [and  to  raise  any  money  required  for  equality  of  parti- 
tion by  a  mortgage  of  all  or  any  of   the  hereditaments    to    be 
acquired  under  such   partition  or  of  any  other  of  the  heredita- 
ments for  the  time  being  subject  to  the  limitations  of  the  said 
Settlement] ; 

or, 
to  make  a  lease  of  the  land  \_or  messuage  and  land]  mentioned  to  make  a 
in  the  Schedule  hereto,  being  part  of  the  hereditaments  settled     '     ' 

by  the  said  Settlement,  for  a  term  of  years  for  building 

purposes ; 


to  make  building,  mining  and  other  leases  of    the  lands  and  to  make  leases 
hereditaments  settled  by  the  said  Settlement,  or  some  part  or  ^^""^^'^  ^  ' 
parts  thereof  as  and  when  opportunities  arise ; 

or, 

to  make  sales,  exchanges  and  leases  of  the  lands  and  heredita-  to  make  sales, 

ments  settled  by  the  said  Settlement,  or  some  part   or  parts  and  leases 

thereof,  as  and  when  opportunities  arise ;  genera  y , 

or, 

to  raise  the  sum  of  ^ ■  and  the  costs  of  raising  the  same  by  to  raise 

way  of  mortgage  of  the  hereditaments  mentioned  in  the   first  discharging 

incum- 
brances (*•). 

(r)  Under  S.  L.  Act,  1890,  s.  11,  money  requii-ed  to  pay  estate  duty  may 
be  raised  as  well  as  money  required  for  discharging  other  incumbrances 
affecting  the  inheritance  of  the  settled  land. 
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Schedule  hereto  (being  part  of  the  hereditaments  subject  to  the 
hmitations  of  the  said  Settlement)  for  the  purpose  of  discharging 
the  incumbrances  mentioned  in  the  second  Schedule  hereto 
and  affecting  the  inheritance  of  the  settled  land  or  part  thereof. 
As  AViTNEss  my  hand  this day  of ,  19 — . 

(Add  .schedules,  if  required.) 


No.  11. 

GENEEAL   WAIVEK  of  Notice  hi/   Trustees    under   the 
Settled  Land  Act,  1884,  s.  5  (3). 

In  the  matter  of  an  Indenture   of  Settlement  dated,  &c.,   and 
made,  &c.  {.state  date  and  parties). 

To  A.   B.,  of,  &c.,  the    tenant    for    life    in    possession    of    the 
hereditaments  settled  by  the  above-mentioned  Settlement. 

We,  C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.,  the 
Trustees  of  the  above-mentioned  Settlement  for  the  purposes  of 
the  Settled  Land  Acts,  1882  to  1890,  pursuant  to  the  power  for 
this  purpose  conferred  on  us  by  section  five  of  the  Act  of  1884, 
hereby  waive  generally  the  notice  by  section  forty-five  of  the  Act 
of  1882  required  to  be  given  to  us  and  our  solicitors  of  your 
intention  to  make  a  [sale,  exchange,  partition  or]  lease  under 
the  powers  of  that  Act  (.s). 

As  WITNESS  our  hands  this day  of ,  19 — . 

No.  III. 

WAIVER  by  Trustees  of  Statutory  Notice  as  ref/ards  a 
Particular  Sale. 

In  the  matter,  &c.  ]       ■    i    ^  r,        i    ^ 
ToA.  B.,&c.  l^fsmlastFrccedent. 

We,  C.  D.,  of,  &c.,  E.  F.,  of,  cVc,  and  G.  H.,  of,  &c.,  the 
Trustees  of  the  above-mentioned  Settlement  for  the  purposes  of 
the  Settled  Land  Acts,  1882  to  1890,  having  been  informed  that 

(s)  The  mere  receipt  of  the  consideration,  if  any,  would  be  a  sufficient 
waiver  by  the  trustees. 
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you  have  entered  into  a  contract  with  X.  Y.,  of,  &c.,  for  the 
sale  to  him  of  the  hereditaments  mentioned  in  the   Schedule 

hereto   for    the    sum    of    £ ,    hereby    waive    the    notice   of 

intention  to  make  that  sale  which,  under  section  forty-five 
of  the  Act  of  1882,  you  ought  to  have  given  or  to  give  to  us  and 
our  solicitor  (t). 

As  v/iTNESs  our  hands  this day  of  ,  19 — . 

The  Schedule  above  refereed  to. 


No.  IV. 

DEED  POLL  hi/  a  Tenant /or  life  rlianiiii;/  an  Amount  jiaid 
in  respect  of  Increment  Value  Duty  or  Reversion  Duty 
on  Settled  Land  {a). 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
A.  B.,  of,  &c.,  SENDS  greeting  this day  of ,  19 — : 

Whereas  under  an  Indenture  of  Settlement  dated,  &c.,  and  Recital  of 
made,  &c.,  the  hereditaments  mentioned  in  the  Schedule  hereto  ^'^''*^^^^'^"'- 
(with    other   hereditaments)  now  stand  limited   to  uses    under 
which  the  said    A.  B.  is  now  tenant  for  life  in  possession  and 
M.,  of,  ka.,  and  N.,  of,  &c.,  are   the  present  trustees  thereof  for 
the  purposes  of  the  Settled  Land  Acts,  1882  to  1890  : 

And  whereas  increment  value  [reversion]  duty  became  pay- 
able in  respect  of  the  hereditaments  mentioned  in  the  Schedule 

hereto  by  reason  of  the  death  on  the day  of ,  19 — ,  of 

C.  D.  (a  previous  tenant  for  life)    [by  reason  of  the  expiration 

of  a  Lease  dated  the day  of affecting  part  of  the  said 

hereditaments] ,  and  on  the day  of ,  19 — -,  the  said  A.  B. 

paid  the  sum  of  £ — —  in  respect  of  the  said  duty  and  in 
respect  of  expenditure  reasonably  incurred  in  connexion  with 
valuations  in  reference  to  the  said  duty : 


[t)  See  last  note. 

(»)  See  notes  to  Prec.  XII.  of  Instruments  Relating  to  Settlements 
(Personal),  p.  462,  sup.  Notice  of  this  charge  must  be  given  to  the  Settled 
Land  Act  trustees  :  Fin.  (1909-10)  Act,  1910,  s.  39  (2).  This  Precedent 
will  only  be  reqviired  where  there  is  no  capital  monej-  out  of  which  the 
duties  can  be  paid. 


590  SETTLEMENTS    (rEAL). 

NOW  THESE  PRESENTS  WITNESS  that  in  exercise  of  the 
power  for  this  purpose  conferred  on  him  by  section  thirty-nine 
of  the  Finance  (1909-10)  Act,  1910,  the  said  A.  B.  hereby 
charges  the  hereditaments  mentioned  in  the   Schedule   hereto 

with  the  payment  to  the  said  A.  B.  of  the  said  sum  of  £ , 

with  interest  thereon  at  the  rate  of  M —  per  cent,  per  annum 

from  the day  of . 

In  witness,  &c. 

The  Schedule  above  keferked  to. 
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Part  IV. 
DISENTAILING  ASSURANCES. 

Preliminary  Note. 

A  TENANT  in  tail  in  possession  of  freehold  land  may,  nuder  the  Fines   Powers  of 

and   Recoveries  Act,  1833,  s.  15,  dispose  of  the  fee  simple  or  any  less   tenant  m  tail 

'  '         -  ^  -^  in  possession 

estate   by  a  deed  enrolled  in  the  Central   Office   (in  the   case   of  copy-   or  remainder. 

holds  the  assurance  must  be  enrolled  on  the   court  rolls)  ;  but  if  the 

estate    tail    is    preceded  by  an  estate   for  years   determinable   on    the 

dropping  of  a  life  or  lives,  or  any  greater  estate  (not  being  an  estate  for 

years),  created  by  the  same  settlement,   the  tenant  in  tail,  unless  he  is 

also  tenant  in  fee  simple  in  remainder  expectant  on  his  own  estate  tail, 

cannot,   without   the  consent  of  the    person    called    by   the   Act  "  the 

protector  of  the  settlement "  (ss.  22,  34),  create  any  larger  estate  than 

a  base  fee,  i.e.,  an  estate  which  will  be  a  complete  bar  to  his  issue,  but 

not  to  those  in  remainder  or  reversion,  and  during  the  continuance  of 

such  issue  will  devolve  or  be  disposable  by  him  as  a  fee  simple. 

The  general  rule  is  tliat  the  owner  of  the  prior  estate  is  protector  :   General  rule 

ss.    22—31;  Re  Dudson  (1878),   8    Ch.   D.   628;    Re    Aimlie    (1884),    ^s  to  the 

'  \  /'  >  \  /'    person  who 

54  L.  J.  Ch.  8.  shall  be 

Where  there  is  a  tenant  in  tail  under  a  settlement  and  there  is  ^^°  *^'^  °^" 
subsisting  under  the  same  settlement  any  estate  for  years  determinable 
on  the  dropping  of  a  life  or  lives,  or  any  greater  estate  (not  being  an 
estate  for  years),  pi-ior  to  the  estate  tail,  then  the  owner  of  the  prior 
estate,  or  the  first  of  such  prior  estates,  if  more  than  one,  then  subsisting 
under  the  same  settlement,  or  who  would  have  been  so  if  no  absolute 
disposition  thereof  had  been  made  (the  first  of  such  prior  estates,  if  more 
than  one,  being  for  all  the  purposes  of  the  Act  deemed  the  prior  estate), 
is  the  protector  of  the  settlement,  and  is  to  be  deemed  the  owner  of  such 
prior  estate,  although  the  same  may  have  been  charged  by  the  owner 
thereof,  or  by  the  settlor,  or  otherwise  howsoever,  and  although  the 
whole  of  the  rents  and  profits  be  required  for  the  payment  of  the  charges 
thereon,  and  although  such  prior  estate  may  have  been  absolutely  dis- 
posed of  by  the  owner  thereof,  or  by  reason  of  the  bankruptcy  or 
insolvency  of  such  owner,  or  by  any  other  act  or  default  of  such  owner. 
An  estate  by  the  curtesy  in  respect  of  the  estate  tail,  or  of  any  prior 
estate  created  by  the  same  settlement,  is  to  be  deemed  a  prior  estate 
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under  the  same  settlement,  and  an  estate  by  way  of  resulting  use  or 
trust,  to  or  for  the  settlor,  is  also  to  be  deemed  an  estate  under  the 
same  settlement :  F.  &  R.  Act,  1833,  s.  22. 

S.  24  directs  that  where  a  married  woman  would,  if  single,  be  the 
protector  of  a  settlement  in  respect  of  a  prior  estate  which  is  not  thereby 
settled  or  agreed  or  directed  to  be  to  her  separate  use,  she  and  her 
husband  together  shall,  in  respect  of  such  estate,  be  the  protector ;  but 
if  such  prior  estate  shall,  by  such  settlement,  have  been  settled  to  her 
separate  use,  she  alone  shall  be  the  protector ;  see  also  s.  45.  A  married 
woman  is  alone  protector  in  respect  of  a  life  estate  which  is  her  separate 
property  under  the  M.  W.  P.  Act,  1882,  see  M.  W.  P.  Act,  1907,  s.  3  ; 
this  section  applies  to  disentailing  assurances  executed  after  1882. 

Under  s.  27  no  woman  in  respect  of  her  dower  and  (with  a  reservation 
with  regard  to  a  bare  trustee  under  a  settlement  made  before  1834)  no 
bare  trustee,  heir,  executor,  administrator  or  assign,  in  respect  of  any 
estate  taken  by  him  as  such  trustee,  heir,  &c.,  will  be  protector,  and  see 
Be  mighes,  1906,  2  Ch.  642  ;  75  L.  J.  Ch.  784. 

The  settlor  may  appoint  any  person  or  number  of  persons,  not 
exceeding  three,  to  be  protector  or  protectors  in  lieu  of  the  person  who 
woiild  have  been  the  protector  if  there  had  been  no  such  appointment : 
s.  32. 

If  two  or  three  protectors  ai*e  appointed,  the  office  passes  to  the  sur- 
vivors and  survivor  :  Bell  v.  Holthy  (1873),  L.  R.  15  Eq.  178  ;  42  L.  J.  Ch. 
266  ;  notwithstanding  the  fact  that  the  settlement  contains  a  provision 
for  the  appointment  of  new  protectors :  Cohen  v.  Bayley-  Worthington, 
1908,  A.  C.  97  ;  77  L.  J.  Ch.  373.  If  all  the  protectors  die,  and  the 
settlement  contains  no  power  to  perpetuate  the  protectorship,  or,  there 
being  such  a  power,  it  is  not  exercised,  the  tenant  for  life  becomes  pro- 
tector :   Clarke  v.  Chamherlin  (1880),  16  Ch.  D.  176. 

Where  the  protector  is  a  lunatic,  the  Lord  Chancellor  or  other  person 
for  the  time  being  entrusted  with  the  care  of  lunatics  is  the  protector 
in  the  place  of  such  lunatic:  s.  33;  see  also  Re  Blewitt  (1856)^ 
6  De  G.  M.  &  G.  187;  25  L.  J.  Ch.  393  ;  Lunacy  Act,  1890,  s.  180. 

The  consent  of  the  protector  must  be  given  by  the  same  assurance  by 
which  the  disposition  is  effected,  or  by  another  deed  executed  on  or 
before  the  day  on  which  the  assurance  is  made  :  s.  42  ;  and  the  pro- 
tector cannot  revoke  his  consent :  s.  44.  If  the  consent  is  given  by  a 
distinct  deed,  it  should  be  enrolled  at  or  before  the  time  when  the 
assurance  of  the  tenant  in  tail  is  enrolled.  In  Whitmore-Searle  v.  W.-S., 
1907,  2  Ch.  332  ;  76  L.  J.  Ch.  576,  it  was  held  that  the  entail  was 
effectually  barred  where  a  tenant  in  tail  executed  a  disentailing  assur- 
ance and  died  and  the  protector  subsequently  signified  his  consent  by 
executing  the  assurance,  which  was  enrolled  within  six  months  from  the 
execution  by  the  tenant  in  tail. 
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The  barring  of  an  estate  tail  cannot  be  prohibited  :  Dawkins  v. 
Penrhyn  (1878),  4  A.  0.  51. 

A  tenant  in  tail  who  has  created  a  base  fee  may  convert  such  base  fee 
into  a  fee  simple  by  another  enrolled  deed,  so  soon  as  there  ceases  to  be 
a  protector  of  the  settlement :  s.  19  ;  or  during  the  protectorship  with 
the  protector's  consent.  And  if  the  owner  of  a  base  fee  becomes  entitled 
to  the  immediate  reversion  in  fee  simple,  the  estate  is  enlarged  ipso 
facto  :  s.  39.  The  base  fee  will  also  be  enlarged  into  a  fee  simple  if  on 
the  determination  of  the  prior  estates  the  owner  goes  into  possession 
and  holds  for  twelve  years  :  R.  P.  Lim.  Act,  1874,  s.  6.  A  purchaser 
of  a  base  fee  can  call  upon  the  vendor  to  bar  the  entail  when  his  estate 
falls  into  possession  if  the  vendor  has  covenanted  for  further  assurance  : 
Bankes  v.  Sinnll  (1887),  36  Ch.  D.  716 ;  56  L.  J.  Ch.  832,  but  see  Davis 
V.  Tollemache  (1856),  2  Jur.  N.  S.  1181  ;  Sug.,  14th  ed.,  468. 

'I'he  effect  of  a  disentailing  deed  is  to  bar  not  only  the  estate  tail,  but 
all  estates  to  take  effect  after  the  determination  or  in  defeasance  of  the 
estate  tail :  Milhank  v.  Vane,  1893,  3  Ch.  79 ;  62  L.  J.  Ch.  629 ; 
Cardigan  v.  Curzon  Howe,  1901,  2  Ch.  479  ;   70  L.  J.  Ch.  763. 

Whei'e  the  tenant  in  tail  is  a  married  woman,  her  husband  must 
concur,  and  the  deed  must  be  acknowledged  by  her  :  F.  k  K.  Act,  1833, 
s.  40  ;  unless  she  was  married  or  acquired  the  estate  tail  after  1882,  in 
either  of  which  cases  the  husband's  concurrence  is,  by  reason  of  the 
M.  W.  P.  Act,  1882,  unnecessary  ;  nor  need  the  deed  be  acknowledged 
by  her:  Re  Druiumond  and  Davie,  1891,  1  Ch.  524  ;    60  L.  J.  Ch.  258. 

The  acknowledgment  of  the  married  woman  may  be  taken  subse- 
quently to  the  enrolment  of  the  deed,  and  after  the  expiration  of  the  six 
months  limited  for  enrolment:  Exp.  Taverner  (1855),  1  Jur.  N.  S.  1194. 

A  declaration  of  trust  is  not  sufficient  to  bar  an  estate  tail :  Green  v. 
Paterson  (1886),  32  Ch.  D.  95;   56  L.  J.  Ch.  181. 

If  the  tenant  in  tail  was  married  before  1834,  the  grantee  will  take 
subject  to  any  right  to  dower. 

If  a  tenant  in  tail  creates  a  voidable  estate  in  favour  of  a  purchaser 
for  valuable  consideration,  and  afterwards,  under  the  Act,  makes  a  dis- 
position of  the  same  lands,  such  disposition,  whatever  its  object  may  be, 
has  the  effect  of  confirming  the  voidable  estate  to  the  extent  to  which 
the  second  deed  is  an  effective  disposition,  except  that  if  the  second 
disposition  is  made  to  a  purchaser  for  valuable  consideration  who  has  not 
express  notice  of  the  voidable  estate,  then  the  voidable  estate  is  not  con- 
firmed as  against  such  purchaser  and  the  persons  claiming  under  him  : 
s.  38. 

AVhere  a  tenant  in  tail  of  lands  becomes  bankrupt,  tlie  trustee 
appointed  in  the  bankruptcy  is  empowered  to  deal  with  the  lands  in  the 
same  manner  as  the  bankrupt  might  have  dealt  with  the  same :  ss.  56 
to  73. 
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The  deed  must  be  enrolled  within  six  calendar  months  after  its 
execution,  and,  if  so  enrolled,  operates  from  the  time  of  its  execution, 
except  as  against  any  person  claiming  for  valuable  consideration  under 
any  subsequent  deed  duly  enrolled  before  the  enrolment  of  the  first 
deed  :  s.  74  ;  and  see  Cattell  v.  Corrali  (1840),  4  Y.  &  C.  228  ;  9  L.  J.  Ex. 
Eq.  37.  As  to  the  effect  of  the  want  of  enrolment,  see  Morgan  v.  Af. 
(1870),  L.  R.  10  Eq.  99  ;  39  L.  J.  Ch.  493  ;  but  see  now  S.  L.  Act,  1882, 
s.  58;  Hall-Dare  v.  H.-D.  (1885),  31  Ch.  D.  251  ;  55  L.  J.  Ch.  154. 

When  the  right  of  a  tenant  in  tail  to  recover  land  has  been  barred  by 
the  Limitation  Acts,  all  persons  claiming  any  estate,  interest,  or  right 
which  such  tenant  in  tail  might  lawfully  have  barred  are  barred  also, 
and  when  time  has  begun  to  run  against  a  tenant  in  tail  it  continues  to 
run  after  his  death  against  all  persons  whom  he  might  have  barred  : 
E.  P.  Lim.  Act,  1833,  ss.  21,  22  ;  ib.,  1874,  s.  9. 

If  a  tenant  in  tail  makes  an  assurance,  which  is  not  effectual  to  bar 
the  remainders  over,  and  the  person  claiming  by  virtue  of  such  assur- 
ance enters  into  possession  or  receipt  of  the  profits,  the  remaindermen 
are  barred  at  the  end  of  twelve  years  from  the  time  at  which  such 
assurance,  if  it  had  then  been  executed  by  the  tenant  in  tail,  would, 
without  the  consent  of  any  other  person,  liave  operated  to  bar  the 
remainders:  K.  P.  Lim.  Act,  1874,  s.  6;  Mills  v.  Capel  (1875), 
L.  R.  20  Eq.  692 ;  44  L.  J.  Ch.  674. 

But  this  only  applies  to  assurances  which  are  effectual  to  bar  the 
issue,  and  not  to  an  uuenroUed  deed :  Penny  v.  Allen  (1857),  7 
D.  M.  &  G.  409  ;  Morgan  v.  M.,  sup. 

An  order  made  under  the  T.  Act,  1893,  vesting  or  appointing  a 
person  to  convey  the  estate  of  an  infant  tenant  in  tail  in  possession 
bars  the  estate  tail :  Be  Montagu,  1895,  1  Ch.  549  ;   65  L.  J.  Ch.  372. 

The  Court  cannot  direct  the  execvition  of  a  disentailing  assurance  by 
way  of  mortgage  of  the  estate  of  an  infant  tenant  in  tail  :  Be  Hambrough, 
1909,  2  Ch.  620;  79  L.  J.  Ch.  19. 

Capital  money  will  not  be  paid  out  of  Court  to  a  tenant  in  tail  in 
possession  until  he  disentails:  Be  Reynolds  (1876),  3  Ch.  D.  61. 

Where  a  tenant  for  life,  who  was  also  contingently  entitled  to  an 
estate  in  tail  general  in  remainder,  disentailed  under  the  impression 
that  he  was  not  tenant  for  life  but  only  tenant  in  tail  in  possession,  the 
disentailing  assurance  operated  to  bar  his  estate  in  tail  general  :  Re 
Wilmer,  1910,  2  Ch.  Ill  ;  79  L.  J.  Ch.  617. 
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No.  I. 

DISENTAILING  ASSURANCE  hij  a  Tenant  in  Tail  m 
Possession  o/'Fiieeholds  and  CusTOiiARY  Freeholds,  an 
Equitable  Estate  in  Copyholds,  Leaseholds /or  Lives, 
and  Capital  Money  creating  Estates  in  Fee  Simple  and 
Absolute  Interests. 


THIS    INDENTURE,   made   the 


day    of ,  Between  Parties. 


A.  B.,  of,  &c.  {tenant  in  tail),  of  the  one  part,  and  X.  Y.,  of,  &c. 
(grantee  to  uses  (a)  ),  (hereinafter  called  the  Grantee),  of  the  other 
part : 

Whereas  under  an  Indenture  (hereinafter  called  the   Settle-   Eecitaiof 
ment)  dated  &c.,  and  made,  &c.,  and  by  reason  of  the  deaths  of 

F.  B.  {tenant  for  life)  on  the day  of and  of  Jane  B. 

{jointress)  on  the day   of [and  of  the  satisfaction  of 

all  charges  and  powers  of  charging  having  priority  over  the 
estate   in   tail   male   of   the    said   A.  B.],    certain  freehold    and 

customary    freehold    (c)   hereditaments   in    the    County   of 

now  stand  limited  [subject  to  the  family  charges  mentioned  in 

the Schedule   hereto]  To  the  Use  of  the   said  A.  B.  (the 

eldest  [or  elder  or  only]  son  of  the  said  F.  B.,  and  who  was 
born  on  the day  of •  ((/)  )  in  tail  male,  with  remainders 


(a)  It  is  not  necessary  for  the  grantee  to  uses  to  execute  :  lie  Dndson 
(1S78),  S  Ch.  D.  at  p.  631  ;  Nelson  v.  Agntiv  (1871),  Jr.  R.  6  Eq.  232  ; 
though,  in  case  of  a  disclaimer,  he  should  always  do  so  :  Peacock  v.  East/and 
(1870),  L.  E.  10  Eq.  17  ;  39  L.  J.  Ch.  534. 

(&)  As  recitals  do  not  govern  the  operative  parts  of  disentailing  assurances 
(see  P.  &  E.  Act,  1833,  s.  21  ;  Dart,  7th  ed.,  545),  they  are  sometimes 
omitted,  but  a  short  statement  showing  how  the  title  is  derived  is  desirable. 
Sometimes,  in  the  case  of  a  tenant  in  tail  in  remainder,  he  has  no  particulars 
of  the  projjerty,  or  the  settlement  and  recitals  must  be  omitted. 

(c)  Customarj^  freeholds  (not  held  by  copy  of  court  roll,  but  passing  by 
deed  and  admittance)  are  within  the  general  provisions  of  the  F.  &  E.  Act, 
1833  (see  s.  1,  '•  Lands,"  and  s.  15),  and  an  estate  tail  in  land  of  this  tenure 
must  be  barred  in  the  same  way  as  an  estate  tail  in  ordinary  freeholds. 
Where  the  estate  tail  in  customary  freehold  is  equitable,  the  deed  need  not 
be  entered  on  the  coiu't  rolls  under  s.  53,  see  B.  v.  Litijleton  (1840),  8  Dowl. 
P.  Cas.  693 ;  4  Jur.  700. 

(d)  This  shows  that  the  tenant  in  tail  has  attained  twenty-one.  A  person 
attains  twenty-one  the  day  before  the  anniversary  of  his  twenty-first  birth- 
day :  Blackstone's  Com.,  Book  I.,  ch.  17,  para.  2;  Salk  44,  625. 

38—2 
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grantee  to 


Recitals  in 
disentailing 
assurances. 


Bar  of  estate 
tail  in 
customary 
freeholds. 


W^lien  an 
infant  attains 
twenty- one. 
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(precedents)  disentailing  assurances. 


Intention  to 
disentail. 


Freeholds  and 

customary 

freeholds. 

Bar  of  estate 
tail  in  equit- 
able copyholds 


Bar  of  estates 
2}itr  autre  vie 
and  qitasi- 
estates  tail. 


over ;  And  certain  copyhold  hereditaments  (c)  to  which  M. 
and  N.,  the  present  Trustees  of  the  Settlement,  were  admitted 

on    the  day    of  ■,  and    leasehold    hereditaments   held 

during  the  lives  of  certain  persons  (/)  and  of  the  survivors 
or  survivor  of  them  are  now  vested  in  the  said  M.  and 
N.  Upon  trusts  corresponding  so  far  as  may  he  with  the 
limitations  of  the  said  freehold  hereditaments  ;  And  certain 
investments  and  a  sum  of  money  representing  capital  money 
arising  under  the  Settled  Land  Acts,  1882  to  1890,  and  primarily 
liable  to  be  laid  out  in  the  purchase  of  land  to  be  conveyed  To 
the  uses  of  the  Settlement  are  now  standing  in  the  joint  names 
of  the  said  M.  and  N.  : 

And  whereas  the  said  A.  B.  is  desirous  of  executing  such 
Disentailing  Assurance  as  is  hereinafter  contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  For  effectuating  the  said  desire  the  said  A.  B.  hereby 
conveys  and   disposes  of  unto  the  Grantee 

(e)  In  this  case  the  tenaut  in  tail  has  only  an  equitable  estate  in  the  copy- 
holds and  can  bar  by  deed  enrolled  within  six  months  on  the  court  rolls  : 
P.  &  R.  Act,  1833,  s.  53;  Oreea  v.  Patersoii  (1886),  32  Ch.  D.  9a;  56 
L.  J.  Ch.  181.  If  the  disentailing  assurance  of  the  other  property  is 
leugthy,  the  copyholds  should  be  disentailed  by  a  separate  deed  to  save 
expense  in  enrolling  on  the  court  rolls.  Enrolment  on  the  court  rolls  is 
essential,  and  no  other  enrolment  is  necessary  :  P.  &  E.  Act,  1833,  s.  54 ; 
Gibbons  V.  Snape  (1863),  1  De  G.  J.  &  S.  621 ;  33  L.  J.  Ch.  103.  If  the  tenant 
in  tail  has  been  admitted,  the  copyholds  must  be  barred  by  surrender  : 
r.  &  E.  Act,  1833,  s.  50 ;  and  see  next  Precedent. 

(/)  If  an  estate  pur  autre  vie  is  limited  in  the  form  of  an  estate  tail, 
though  it  will  descend  according  to  the  terms  of  the  limitation  during  its 
continuance,  the  qiut si-tenant  in  tail  in  possession  can  bar  the  entail  and  the 
remainders  over  by  any  act  inter  vivos,  without  observing  the  formalities 
prescribed  by  the  Act  of  1833,  but  not  by  Will,  and  the  existence  of  prior 
incumbrances  creates  no  imi:)ediment :  Ailen  v.  A.  (1841),  2  Dr.  &  War. 
327.  The  renewal  by  a  f/»os/'-tenant  in  tail  in  possession  of  a  lease  for  lives 
will  bar  the  entail  and  the  remainders  over,  and  the  result  will  be  the  same 
though  the  surrendered  lease  may  be  vested  in  trustees  and  they  do  not 
concur  in  the  surrender  :  Grey  v.  Maniiock  (1765),  2  ]^]den,  339  ;  Blake  v.  B. 
(1786),  1  Cox,  266;  Campbell  v.  Sandys  (1803),  I  Sch.  &  Lef.  281  ;  The  v. 
Luxton  (1795),  6  Term  Eep.  289.  If  the  (juasi-entnil  is  preceded  by  a  life 
interest,  the  remainders  over  will  not  be  barred  without  the  concurrence  of 
the  tenant  for  life:  Wastneys  v.  Cliappell  (1714),  3  Bro.  P.  C.  50;  though 
without  such  C(n\currence  it  would  seem  that  the  (piasi-tenant  in  tail  in 
remiiindcr  can  bar  hini.solf  and  his  issue:  AJJen  v.  A.,  sup.  See  also 
Theobald,  7th  ed.,  518  et  sc<j. 
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All  and  singular  the  manors  or  lordships  and  reputed 
manors  or  lordshi[)S,  advowsons,  rectories,  messuages,  lands, 
rents,  tithes,  rent-charges  in  lieu  of  tithes,  easements,  rights, 
privileges,  and  other  hereditaments  whatsoever  and  wheresoever 
and  parts  or  shares  thereof  respectively  (other  than  heredita- 
ments of  copyhold  tenure  held  at  the  will  of  the  lord,  hut 
including  hereditaments  of  customary  freehold  tenure)  to  which 
the  said  A.  B.  is  entitled  [under  the  Settlement  or  any  disposition 
To  the  uses  or  Upon  the  trusts  thereof  (r/)]  for  any  estate  in  tail 
male  or  in  tail  in  possession,  legal  or  equitable. 

To  HOLD  unto  the  Grantee  in  fee  simple,  discharged  from  all  Habendum, 
estates  in  tail  male  or  in  tail  of  the  said  A.  B.  [under  the  Settle- 
ment or  any  such  disposition  as  aforesaid  (/y)],  and  all  estates, 
rights,  interests  and  powers  to  take  effect  after  the  deteimina- 
tion  or  in  defeasance  of  such  estates  in  tail  male  or  in  tail  or 
any  of  them,  and  so  discharged  To  the  use  of  the  said  A.  B.  in 
fee  simple  (/<)• 

2.  The  said  A.  B.  hereby  conveys  and  disposes  of  unto  the  Grantee  Disentail  of 

1        J  J   u  equitable 

All  and  singular  the  copyhold  or  customary  lands  and  here-  interest  in 

ditaments    parcels    of   the   respective    Manors    of ,    in    the  ^opyiocs. 

Counties  of ,  to  which  the  said  A.  B.  is  beneficially  entitled 

for  any  estate  in  tail  male  or  in  tail  in  possession  [under  the 
Settlement  or  any  such  disposition  as  aforesaid  (;/)]  other  than 
lands  and  hereditaments  to  which  the  said  A.  B.  has  been 
admitted  as  tenant  on. the  Court  rolls  of  any  manor, 

To  HOLD  unto  the  Grantee  and  his  heirs  according  to  the 
customs  of  the  respective  manors  of  which  the  same  are  holden, 
discharged,  &c.  {(ts  in  clause  1),  In  trust  for  the  said  A.  B.,  his 
heirs  and  assigns. 

3.  The  said  A.  B.  hereby  conveys  and  disposes  of  unto  the  Leaseholds  for 

lives  {/). 

Grantee 

[(])  The  words  in  square  brackets  will  come  out  if  no  recitals  are  used  and   Variation 
it  is  intended  to  bar  generally  any  estate  tail  to  which  A.  B.  may  be  entitled,    ^.ggj^j^ig 

(A)  No  new  estate  except  a  fee  simple  or  a  base  fee  must  be  created,  other-    g^j^j^jp  under 
Mase  the  ad    vaJoiem    stamp    imposed    by   Fin.    (1909-10)  Act,    1910,    will   Fin.  Act,  1910. 
become  payable. 

Even  if  there  were  family  charges  on  foot  under  the  settlement  there  is   Effect  on  S.  L. 

no  objection  in  this  case  to  limiting  an  estate  in  fee  simple,  for  the  tenant  in    *  '^  powers. 

tail,  being  in  possession,  will  under  S.  L.  Act,  1882,  s.  58,  retain  his  statutory 

powers  and  thus  be  able  to  overreach  the  charges,  but  in  that  case  the  power 

of  sale  must  be  kept  on  foot. 

(0  liCaseholds  for  years  under  the  ordinary  trust  (Settlem  ents  (Real),  Form  Leaseholds 

for  years. 
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Assignment  of 
money  and 

securities  {k). 


Habendum, 


All  and  singular  the  leasehold  hereditaments  held  during  the 
life  or  lives  of  any  person  or  persons,  or  of  the  survivors  or 
survivor  of  them,  to  which  the  said  A.  B.  is  beneficially  entitled 
for  any  estate  in  tail  male  or  in  tail  or  in  qiiasi-entBiil  in 
possession  [under  the  Settlement  or  any  such  disposition  as 
aforesaid  (j)], 

To  hold  unto  the  Grantee  and  his  heirs,  discharged  from  all 
estates  in  tail  male  or  in  tail  or  in  qKasi-entnil  of  the  said  A.  B. 
[under  the  Settlement  or  any  such  disposition  as  aforesaid  (j)], 
and  all  estates,  rights,  interests  and  powers  to  take  effect  after 
the  determination  or  in  defeasance  of  such  estates  in  tail  male 
or  in  tail  or  (/(^r/sZ-entail,  or  any  of  them,  and  so  discharged  To 
THE  USE  of  or  In  trust  for  the  said  A.  B.,  his  heirs  and  assigns. 

4.  The  said  A.  B.  hereby  conveys  and  disposes  of  unto  the 
Grantee 

All  and  singular  the  money  and  investments  mentioned  in 

the Schedule   hereto,  And    all  other  (if   any)   the   mone}^ 

investments  and  other  personal  estate  which,  or  the  proceeds  of 
which,  are  or  may  be  liable  to  be  laid  out  in  the  purchase  of 
hereditaments  [to  be  conveyed  To  the  uses  of  the  Settlement  (j) 
or']  to  be  settled  on  the  said  A.  B.  for  any  estate  in  tail  male  or 
in  tail  in  possession,  legal  or  equitable. 

To  HOLD  unto  the  Grantee  absolutely  (/)  discharged  from  all 
estates  in  tail  male  or  in  tail  of  the  said  A.  B.  [under  the  Settlement 


Money  liable 
to  be  invested 
in  land 
to  be  settled 
should  be  dis- 
entailed. 


No.  36)  vest  in  the  tenant  in  tail  in  possession  of  full  age,  and  no  disentailing 
assurance  is  required  in  regard  to  them. 

(./)  See  note  {g). 

{k)  Land  to  be  sold,  where  the  money  arising  from  the  sale  thereof  is 
liable  to  be  primarily  invested  in  the  purchase  of  land  to  be  settled,  so  that 
any  person,  if  the  lands  were  purchased,  would  have  an  estate  tail  therein, 
and  also  monej'  liable  to  be  invested  in  the  inirchase  of  lands  to  be  settled, 
so  that  any  person,  if  the  lands  were  purchased,  would  have  an  estate  tail 
therein,  require  to  be  disentailed,  and  they  are,  for  this  purpose,  considered 
subject  to  the  same  estates  as  the  lands  to  be  purchased  would,  if  purchased, 
have  been  actiially  subject  to;  but  where  the  property  consists  of  leasehold 
lands  for  years  held  on  trust  for  sale,  the  proceeds  to  be  invested  in 
freeholds,  or  of  money,  such  leasehold  lands  or  money  are,  if  and  when 
disentailed  and  as  to  the  person  in  whose  favour  or  for  whose  benefit  the 
disentailing  disposition  is  made,  treated  as  personal  estate  :  F.  &  E.  Act, 
1833,  s.  71 ;  and  see  Carson,  2nd  ed.,  313. 

(1)  If  there  are  family  charges  these  should  be  charged  primarily  on  the 
land  in  exoneration  of  the  personal  estate,  see  Prec.  III.,  p.  (iOo,  inf. 
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or  any  such  disposition  as  aforesaid  (m)] ,  and  all  estates,  rights, 
interests  and  powers  to  take  effect  after  the  determination  or  in 
defeasance  of  such  estates  in  tail  male  or  in  tail  or  any  of  them, 
And  also  discharged  from  all  liability  to  investment  in  the 
purchase  of  lands  or  hereditaments,  In  trust  for  the  said  A.  B. 
absolutely  as  personal  estate. 

[5.  Nothing   herein  contained    shall  operate    to    destroy    the    [Provision  for 
power  of  sale  or  the  power  to  ajipoint  new  trustees  conferred  by  the'powei-'of 
the  Settlement,  but  the  said  power  of  sale  shall  (during  the  life-  ^^leorfor 

'  »■  \  o  maintaining 

time  of  the  said  A.  B.  and  so  long  as  any  charge  or  power  of  the  s.  l.  Act 

n        V 1        ri        1  1   •    1     1       1  •      'i        trustees  (n).] 

chargmg  created  by  or  under  tiie  Settlement  which  had  priority 
over  the  estate  tail  of  the  said  A.  B.  shall  remain  undischarged) 
remain  exercisable  so  as  to  enable  the  said  A.  B.  to  exercise  his 
statutory  powers  without  applying  to  the  Court  for  the  appoint- 
ment of  trustees  for  the  purposes  of  the  Settled  Land  Acts,  1882 
to  1890,  of  the  Settlement,  or  of  any  compound  settlement 
consisting  of  that  Indenture  and  these  presents  or  otherwise  ; 

or 
Nothing  herein  contained  shall  operate  to  prejudice  or  affect  the 
power  to  appoint  new  trustees  conferred  by  the  Settlement,  or  to 
discharge  the  trustees  or  trustee  for  the  time  being  of  the  Settle- 
ment from  being  the  trustees  or  trustee  thereof  for  the  purposes 
of  the  Settled  Land  Acts,  1882  to  1890,  but  they  or  he  shall 
(during,  as  above,  down  to  "  undischarged  ")  remain  and  be  the 
trustees  or  trustee  for  the  purposes  aforesaid  so  as  to  enable 
{continue  as  above).] 
In  witness,  &c.  (o) 

{Add  schedules,  if  required.) 


{in)  See  note  {(j),  p.  597,  sup. 

(«)  This  clause  is  only  requii'ed  when  there  are  family  charges  or  powers 
of  charging  which  have  priority  over  the  estate  tail  which  is  barred. 

{(>)  This  deed  must  be  enrolled  (in  the  Enrolment   Department   of   the   Enrolment 
•  'antral  Office,  E.  8.  C,  O.  61,  r.  9,  and  as  regards  copyholds  on  the  rolls  of  and  registra- 
the  manors)  as  a  disentailing  assurance,  within  six  calendar  months  after  its 
execution,  under  the  F.  &  E.  Act,  1833,  s.  41.     If  any  of  the  land  is  within 
the  jurisdiction  of  the  Middlesex  or  Yorkshire  Eegistries  a  memorial  should 
also  be  registered. 

If  an   advowson  is  disentailed  the  deed  should,  it  seems,   be  registex'ed   Advowsons. 
within  one  month  under  the  Benefices  Act,  1898,  see  the  definition  "  creating 
any  .  .  .  interest  "  in  s.  1  (6). 
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No.  II. 

SURRENDER  hy  Tenants  in  Common  in  Tail  in  Possession 
of  Legal  Interests  in  Copyholds  to  bar  the  Entail  (_/>). 


Surrender  by 
tenants  in 
common. 


Parcels. 


Mode  of 

disentailing 

copj'liolds. 


Effect  of  en- 
franchisement. 


Legal  interest 
must  be  barred 
by  surrender. 


Unadmitted 
surrenderee, 
devisee,  or 
cnstoniary 
lieir  lias  a 
legal  interest. 

New  admission 
not  required. 


The  Manor  of \BE  IT  REMEMBERED,  that  on  this 

in  the  County  of J  day  of -,  19 — ,  A.  B.,  of,  &c.,  and  C.  B., 

of,  &c.  [being  the  two  only  daughters  of  X.  B.,  late  of,  &c.,  who 

died  on   the day   of ],  came   before   L.    M.,    of,   etc., 

steward  of  the  said  Manor,  out  of  court,  and  for  the  purpose 
of  barring  their  respective  estates  tail  in  the  hereditaments 
hereinafter  mentioned,  and  all  remainders,  estates  and  powers 
to  take  effect  after  the  determination  or  in  defeasance  of  such 
estates  tail  respectively,  surrendered  into  the  hands  of  the  lord 
of  the  said  Manor,  by  the  hands  and  acceptance  of  his  steward, 
according  to  the  custom  thereof. 

All  that,    &c.   {jxircels),    To   which   hereditaments  the  said 

A.  B.  and  C.  B.  were  on  the day  of  ,  19 — ,  admitted 

out    of    court    to    them    and    the    heirs    of    their    respective 

{p)  The  powers  of  disposition  given  to  tenants  in  tail  are  applicable  to 
copyholds,  except  that  the  disposition  in  the  case  of  the  custoniarj^  legal 
estate  is  to  be  made  by  surrender,  and,  in  the  case  of  an  equitable  estate,  by 
surrender  or  deed  entered  on  the  court  rolls  of  the  manor,  instead  of  being 
enrolled  in  the  Central  Office.  The  protector's  consent  (see  Prec.  IV.,  inf.) 
to  a  disposition  of  copyholds  may  be  by  deed,  to  be  produced  to  the  lord  of 
the  manor  at  or  before  the  time  when  the  disentailing  surrender  is  made, 
and  then  entered  on  the  court  rolls,  or  it  may  be  given  to  the  person  taking 
the  surrender,  in  which  case  the  fact  of  the  consent  must  be  mentioned  in 
the  memorandum  of  surrender  :  F.  &  E.  Act,  1833,  ss.  50 — 54. 

An  estate  tail  in  copj'holds  is  barred  by  a  deed  of  enfranchisement,  the 
effect  of  an  enfranchisement  being  to  merge  the  copyhold  estate  in  the  free- 
hold:  Chalhmer  v.  Murhull  (1795),  2  Ves.  524;  Exp.  Un,<h,v  Srh.  B,l.  (1889), 
41  Ch.  D.  547 ;  58  L.  J.  Ch.  752. 

A  legal  tenant  in  tail  must  bar  by  surrender,  but  an  equitable  tenant  in 
tail  may  bar  either  by  deed  or  surrender  entered  on  the  court  rolls  within 
six  calendar  months :  F.  &  E.  Act,  1833,  ss.  50,  53,  54  ;  (rneit  v.  Patersvti 
(1886),  32  Ch.  D.  95;  56  L.  J.  Ch.  181.  It  is  usually  more  convenient  for 
an  equitable  estate  to  be  barred  by  deed. 

An  unadmitted  surrenderee  or  a  devisee  or  heir  of  a  tenant  on  the  rolls 
has  an  inchoate  legal  interest:  Waineioright  \.  Ewell  (1S16),  1  Madd.  627; 
Phillips  V.  /'.  (1832),  1  Myl.  &  K.  649,  664  ;   1  L.  J.  Ch.  211. 

If  the  tenant  in  tail  has  been  admitted,  no  now  admission  is  required  by 
reason  of  the  surrender  to  bar  the  entail. 


BY    TENANT    IN    REMAINDER.  601 

bodies  as  tenants  in  common  in  equal  shares  [To  which 
hereditaments  the  said  X.  B.  was  admitted   tenant  at  a  com't 

holden  in   and    for  the  said  Manor  on  the day  of  , 

18 — ,  and  which  hereditaments  were  (with  other  heredita- 
ments)  devised    by    the   Will    of    the    said    X.    B.    dated   the 

day   of   — — ,    18 — ,    unto   his   daughters   as   tenants   in 

common  in  tail,  with  remainders  over],  And  all  other  (if 
any)  the  copyhold  hereditaments  held  of  the  said  manor  of  or 
to  which  the  said  A.  B.  and  C.  B.  are  seised  or  entitled  as 
tenants  in  common  in  tail  [under  the  said  Will  or  otherwise] , 

To  THE  USE  of  the  said  A.  B.  and  C.  B.  and  their  heirs  in  equal   To  use  of 

,  ,  i    J.1         surreuderors 

shares  as  tenants  m  common,  according  to  the  custom  oi  tne   as  tenants  in 
said  Manor,  by  and  under  the   rents,  suits  and  sei'vices  therefor  fr""fro"/" 
due  and  of  right  accustomed,  but  discharged  from  the  respective  estates  tail,  &c. 
estates  tail  of  the  said  A.   B.  and  C.  B.   and  all  remainders, 
estates  and  powers  to   take  effect  after  the  determination  or  in 
defeasance  of  such  estates  tail  respectively. 
This  surrender  was  taken  andj 

accepted  the  day  and  year-         (Signed)     L.  M.  {Steward). 

first  above  written,  by  me    I 


No.  III. 

DISENTAILING  ASSURANCE  hi/  a  Tenant  in  Tail  in  Ee- 
MAiNDER,  icith  consent  of  tlie  'Protector  of  t lie  Settlement, 
0/ Freeholds  and  Customary  Freeholds,  an  Equitable 
Estate  in  Copyholds,  and  Capital  Money  [and  assign- 
ment of  Leaseholds  for  years  and  Heirlooms  (q)] 
(jivinii  ajinnt  Poicer  oj  Ajipointment. 

THISINDENTUEE  made,  &c.,  Between  F.  B.,   of,  &c.  (tenant  Parties. 
for  life),  of  the  Ist  part,  A.  B.,  of,  &c.  {tenant  in  tail),  the  eldest 

(q)  See  Preliminary  Notes  and  notes  to  Prec.  I.,  sup. 

The  leaseholds  and  heirlooms,  if  settled  in  accordance  with  Eorms  Nos.  36    As  to  lease- 
and  47  (Settlements  (Eeal) ).    would  vest  in  the  tenant  in  tail  subject  to   holds  and 

llGll'lOOlTlS 

the  prior  life  interest  if  all  the  freeholds  were  disentailed  and  limited   to  settled  under 

the  tenant  in  tail  in  fee  simple,  but  they  are  assigned  here  merely  to  give  a  the  modern 

power  of  appointment  for  effecting  the  resettlement ;  su1)ject  to  the  exercise 

of  this  power,  the  original  trusts  are  kept  alive.     Under  the  forms  formerly  Pormerly 

in  use  the  leaseholds  and  heirlooms  vested  in  the  first  tenant  in  tail  who   vested  in  first 

.  .  ,  ...     tenant  m  tail 

attained  twenty-one.     Thus,  if  he   died  w^ithout  making  a   resettlement  it    ^f  f^^w  ^gg. 
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son  of  the  said  F.  B.,  of  the  2ncl  part,  and  X.,  of,  &c.,  and  Y.,  of, 
&c.  (hereinafter  called  the  Trustees)  (r),  of  the  3rd  part: 

Recitals.  Whereas  by  an  Indenture  (hereinafter  called  the  Settlement) 

dated,  Sec,  and  made  between,  &c.  (whereof  the  Trustees  are 
the  present  trustees  for  the  purposes  of  the  Settled  Land  Acts, 
1882  to  1890),  the  manor,  park  and  mansion  of  P.,  in  the  County 
of  D.,  the  advowson  of  T.,  the  impropriate  rectory  of  M.,  and 
the  other  lands  and  hereditaments  in  the  same  county,  were 
appointed  and  conveyed    (subject  to  the  several    incumbrances 

mentioned  in  the Schedule  to  the  Settlement  and   affecting 

the  premises  or  parts  thereof)  To  the  Use  of  the  said  C.  G. 
{a  term  trustee)  for  the  term  1,000  years  without  impeachment 
of  waste,  upon  certain  trusts  thereinafter  declared  and  since 
satisfied,  and  subject  thereto  and  to  rent-char^^es  limited  to  the 
said  F,  B.  during  the  joint  lives  of  himself  and  his  father,  the 

said  W.  B.  (who  died  on  the day  of ),  and  to  a  term 

for  securing  the  same  To  the  Use  of  the  said  D.  F.  {another 
term  trustee)  for  the  term  of  100  years  if  the  said  W.  B.  should 
so  long  live,  without  impeachment  of  waste,  upon  certain  trusts 
thereinafter  declared  and  since  satisfied,  and  subject  as  aforesaid 
To  the  Use  of  the  said  W.  B.  during  his  life,  with  remainder 
(subject  to  a  joint  rent-charge  to  the  said  Mary  B.  for  her  life 
if  she  should  survive  the  said  W.  B.,  which  has  now  'Ceased  by 

her  death   on  the day  of ),    To   the  Use  of  the  said 

F.  B.  during  his  life  without  impeachment  of  waste,  with 
remainder  To  the  Use  of  the  first  and  other  sons  of  the  said 
F.  B.  successively  according  to  seniority  in  tail  male,  with 
remainders  over :  And  the  Settlement  contained  powers  for 
the  said  F.  B.  to  appoint  a  jointure  and  charge  portions  for 
his  younger  children  which  have  been  jjartially  exercised  in 
favour  of  Jane  B.,  his  present  wife,  and  his  younger  children 
by  her,  and  powers  to  create  other  charges  on  the  said  heredita- 
ments thereby  conveyed,  including  a  power  to  raise  money  by 
mortgage  to  be  applied  in  the  purchase  of  lands  and  heredita- 
ments to  be  conveyed  To  the  uses  declared  by  the  Settlement 

resulted  in  the  leaseliolds  and  heirlooms  devolvin<j^  in  a  different  way  to 
the  freeholds. 

(r)  The  trustees  of  thn  settlement  are  made  grantees  to  use.-^,  as  they  are 
here  given  directions  as  to  the  future  applicntion  of  the  capital  money, 
leaseholds,  &c. 
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concerning  the  freehold    hereditaments    thereby    settled :    And 

certain  copyhold  hereditaments,  parcel  of  the  Manors  of  

(to  which  the  Trustees,  as  the  present  Trustees  of  the  Settlement, 

were  admitted  on  the da}^  of  ),  were  directed  to  be 

held  Upon  trusts  corresponding  so  far  as  might  be  with  the 
limitations  of  the  said  freehold  hereditaments  [And  certain  [Modem  trust 
leasehold  hereditaments  held  for  years  and  chattels  directed  to  iioWsaud 
be  held  as  heirlooms,  which  are  now  also  vested  in  the  Trustees,  ^^*'"^'^ooi"*^-] 
were  directed  to  be  held  on  usual  trusts  to  devolve  with  the 
said  freehold  hereditaments,  and  it  was  thereby  provided  that 
the  same  should  not  vest  absolutely  in  any  person  thereby 
made  tenant  in  tail  by  purchase  of  the  freehold  jDremises  (i.)  who 
died  under  the  age  of  twenty-one  years,  or  (ii.)  who  died  before 
he  became  entitled  to  the  actual  possession  or  the  receipt  of  the 
rents  and  profits  of  the  said  heirlooms  and  leaseholds,  or  (iii.)  who 
died  before  the  expiration  of  twenty-one  years  from  the  determina- 
tion of  all  estates  for  life  preceding  his  estate  in  tail  male 
without  in  either  of  the  two  last-mentioned  cases  having  with 
the  consent  of  the  protector  of  the  Settlement  (if  any)  either 
barred  the  entail  in  all  the  freehold  hereditaments  for  the  time 
being  subject  to  the  limitations  thereof  or  declared  by  deed  that 
the  said  leasehold  hereditaments  and  heirlooms  or  any  of  them 
should  (without  prejudice  to  any  prior  estate,  interest  or  charge) 
vest  in  him  absolutely,  but  that  on  the  death  of  any  such 
person  before  attaining  an  .absolutely  vested  interest  in  the 
said  leaseholds  and  heirlooms  the  same  should  devolve  as  if 
they  had  been  freehold  of  inheritance  and  included  in  the 
limitations  of  such  freeholds  thereinbefore  contained  (s)]: 

And  whereas  on  the day  of the  said  F.  B.  married  Marriage  of 

the  said  Jane  B.  (then  Jane   S.,  spinster)  and  there  has  been  *^"''^"t  ^°^  i'^^-' 
issue  of  the  said  marriage  an  eldest  son,  the  said  A.  B.,  who  was  Bhthof 
born  on  the  day  of ,  and  two  other  children  :  **^"*"* '"  **'^- 

[And  wfiEREAS  in  the  year tlie  Corporation  of  M.  under    [Sale  and 

an    Act   of   Parliament    enabling    them,    and  incorporating  the  cXtf '"^^ 
Lands  Clauses  Consolidation  Act,    1845,  required   and   took    for 

(.s)  This  recital  and  all  references  to  the  leaseholds  for  years  and  heirlooms    Variations  not 

should  be  omitted  from  this  deed  if,  being  settled  under  the  old  forms,  they    y^quircd  if 
1  1  T_     1    i    1  i    1    •      i,       ,  .-,•,-,,.  Icasenolas  and 

nave   become  absolutely  vested  m  the  tenant  in  tail.      In  this  ease  on  a   chattels  have 

resettlement  they  will  be  assigned  by  the  tenant  for  life  and  tenant  in  tail   "tested  in 

■       1     n  1    •  •    i    1  tenant  in  tail, 

instead  ot  being  appointed. 
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the  purposes  of  their  said  Act  certain  lands  and  hereditaments, 
part  of  the  hereditaments  comprised  in  the  Settlement,  and  the 

purchase-money  for  the  same,  amounting  to    £ ,  was  paid 

into  Court  under  the  Lands  Clauses  Consolidation  Act,  1845,  and 
invested  in  Consolidated  Stock,  part  of  which  has  since  heen 
sold  and  the  proceeds  have  been  invested  in  the  purchase  of 
lands  and  hereditaments,  which  have  been  duly  conveyed  to 
the  uses  of  the  Settlement,  and  there  is  now  in  Court  to  the 

Credit  of  Ex  parte,  &c.,  a  balance  of  £ £^1  10s.  per  Cent, 

Consolidated  Stock  :] 

And  whereas  divers  sales  and  dispositions  have  been  made 
under  the  powers  conferred  by  the  Settled  Land  Acts,  1882  to 
1890,  and  with  the  money  arising  thereby,  and  with  money 
raised  for  the  purpose  under  the  power  contained  in  the 
Settlement,  other  hereditaments  liave  been  purchased  and 
conveyed  to  the  uses  of  the  Settlement,  and  there  now  remains 
in    the    hands    of   the    Trustees    the   investments   and    money 

mentioned   in   the  Schedule  hereto  liable  to  be  invested 

in  the  purchase  of  hereditaments  to  be  conveyed  to  the  uses 
of  the  Settlement : 

And  whereas  the  said  F.  B.  and  A.  B.  are  desirous  of 
executing  such  Disentailing  Assurance  as  is  hereinafter  con- 
tained : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows  :- 

1.  In  consideration  of  the  premises  the  said  A.  B.  (with  the 
consent  of  the  said  F.  B.  as  protector  of  the  Settlement,  testified 
by  his  executing  these  presents)  hereby  conveys  and  disposes  of, 
and  the  said  F,  B.  also  {t)  conveys,  releases  and  confirms  unto 
the  Trustees, 

All  the  manors  or  lordships,  reputed  manors  or  lordships, 
advowsons,  rectories,  messuages,  lands,  minerals,  rents,  tithes, 
rent-charges  in  Heu  of  tithes,  easements,  rights,  privileges 
and  other  hereditaments  or  any  part  of    or    share  therein  (w) 

{t)  The  tenant  for  life  should  convey  in  order  that  the  joint  power  of 
api)oiiitnient  may  overreach  the  life  estate,  which,  subject  to  any  exercise  of 
llie  ])()wor,  is  restored. 

[ii)  A  disentailiiif^  deed  need  not  contain  any  description  of  the  property  ; 
in  fact,  it  is  better  omitted,  as  the  C(jst  of  enrolment  is  increased,  and  also 
nseful  information  is  given  facilitating'  loans  to  tlie  son  on  his  reversion 
without  the  consent  of  the  father. 
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comiDrised  in  or  expressed  to  be  assured  by  the  Settlement,  and 
now  remaining  unsold,  or  which  by  purchase,  exchange,  allot- 
ment, enfranchisement  or  by  any  otlier  means  have  become 
and  are  now  subject  to  the  sul:)sisfcing  limitations  of  the 
Settlement  (other  than  hereditaments  of  copyhold  tenure  held 
at  the  will  of  the  lord,  but  including  hereditaments  of  customary 
freehold  tenure,  and  also  including  any  hereditaments  held 
during  the  life  or  lives  of  any  person  or  persons  or  of  the 
survivors  or  survivor  of  them), 

To  HOLD  unto  the  Trustees  in  fee  simple,  Subject  [(exclusively  Habendum. 
and  in  exoneration  of  the  money  and  investments  hereinafter 
mentioned  and  assigned  (x)  )]  to  the  jointure  rent-charge 
appointed  in  favour  of  the  said  Jane  B.,  wife  of  the  said  F.  B., 
and  to  the  sum  charged  for  portions  for  his  younger  children 
by  her,  and  to  the  term  of  years  for  raising  the  said  portions, 
and  also  Subject    to  such  of    the  incumbrances  mentioned  in 

the Schedule  to  the  Settlement  as  now  remain  undischarged 

and  to  the  incumbrances  created  under  the  powers  of  the 
Settlement  and  now^  sul)sisting,  But  freed  from  the  life  estate 
of  the  said  F.  B.  under  the  Settlement  and  all  powers  of 
charging  and  other  powers  annexed  to  or  exercisable  during  the 
continuance  of  such  life  estate.  And  also  freed  from  the  estate  in 
tail  male  of  the  said  A.  B.  under  the  Settlement,  and  all  other 
estates  in  tail  male  or  in  tail  (if  any)  of  the  said  A.  B,  or  the 
said  F.  B.,  and  all  estates,  rights,  interests  and  powers  to  take 
effect  after  the  determination  or  in  defeasance  of  such  estates  in 
tail  male  or  in  tail  or  any  of  them,  and  so  subject  and  freed  : 

To    SUCH  USES,    Upon    such    trusts,    and    in    such   manner  Uses  giving  a 
generally  as  the  said  F.  B.  and  A.  B.  shall  from  time  to  time  or  at  j^poifZent"^ 

In  this  case,  as  no  estate  is  created  in  any  advowson,  it  is  conceived  that   Advowsons. 
the  deed  need  not  be  registered  under  the  Benefices  Act,  1898. 

On  no  account  must  any  new  estate  (except  a  fee  simple)  be  created  by  a    Stamp;  Fin. 
disentailing  deed,    otherwise  an  ad  valorem  stamp  will  be  required  under      ^  ' 
Fin.  (1909-10)  Act,  1910,  s.  74. 

(x)  It'  the   estates  are  large  and  personal  funds  small,  this  exoneration    As  to  when  the 
enables  the  Court  and  the  trustees  to  part  with  these  funds   safely  and   ^\^^l^\^  be*^^"^^ 
properly  notwithstanding  the  charge  of  jointure  and  portions,  the  duties,  if   charged 
any,  being  commuted.     Where  the  capital  money  is  disentailed  to  be  held  in   ^|^g"*j\jj" 
trust  for  the  tenant  in  tail  absolutely,  these  words  are  required,  but  not,  as 
in  the  present  case,  where  the  capital  money  is  to  be  held  upon  such  trusts, 
&c.,  as  the  tenant  for  life  and  tenant  in  tail  may  appoint. 
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any  time  by  deed,  revocable  or  irrevocable,  jointly  appoint,  And  in 
default  of  and  until  and  subject  to  any  such  appointment, 
To  THE  USES,  Upon  the  trusts,  and  subject  to  the  powers  and 
provisions  which  immediately  before  tbe  execution  of  these 
presents  were  subsisting  with  reference  to  the  premises  hereby 
conveyed  and  so  to  restore  the  same  (xx). 

2.  In  further  consideration  of  the  premises  the  said  A.  B. 
(with  the  consent  of  the  said  F.  B.  as  protector  of  the  Settlement, 
testified  as  aforesaid)  hereby  conveys  and  disposes  of,  and  the 
said  F.  B.  also  conveys,  releases  and  confirms  unto  the 
Trustees, 

All  the  singular  the  cojjyhold  or  customary  lands  and 
hereditaments  (other  than  hereditaments  of  customary  freehold 
tenure)  comprised  in  or  expressed  to  be  settled  by  the  Settle- 
ment and  now  remaining  unsold  or  unenfranchised,  or  which 
by  purchase,  exchange  or  any  other  means  have  become  and 
are  now  subject  to  the  subsisting  limitations  of  the  same 
Settlement, 

To  HOLD  unto  the  Trustees  and  their  heirs  according  to  the 
customs  of  the  respective  manors  of  which  the  same  are  holden 
Subject,  &c.  {continue  as  in  clause  1  down  to  the  words  "  and  so 
subject  and  freed").  Upon  such  trusts  and  in  such  manner 
generally  as  the  said  F.  B.  and  A.  B.  shall  from  time  to  time 
or  at  any  time  by  deed,  revocable  or  irrevocable,  jointly  appoint, 
And  in  default  of  and  until  and  subject  to  any  such  appointment, 
Upon  the  trusts  and  subject  to  the  powers  and  provisions 
which  immediately  before  the  execution  of  these  presents  were 
subsisting  with  reference  to  the  said  copyhold  hereditaments. 

3.  In  further  consideration  of  the  j)i'emises  the  said  A.  B. 
(with  the  consent  of  the  said  F.  B.  as  protector  of  the  Settlement, 
testified  as  aforesaid)  hereby  conveys  and  disposes  of,  and  the 
said  F.  B.  also  conveys,  releases  and  confirms  unto  the 
Trustees, 

All  and  singular  the  money  and  investments  mentioned  in 
the    Schedule    hereto   [And    also    All  that  the    said    sum    of 

£ £2  15s.  per  Cent.  Consolidated  Stock  now    in  Court  to 

the  credit  of  Ex  parte,  &c.,]  and  all   other   (if  any)  the  money 


(xx)  If  there  is  no  resettlement  and  the  tenant  in  tail  becomes  entitled  in 
possession  and  bars  the  entail  he  should  then  preserve  the  power  of  sale  or 
the  S.  L.  Act  trustees  powers  if  there  are  any  subsisting  family  charges. 
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and  investments  and  other  personal  estate  which,  or  the 
produce  of  which,  are  or  is  Uable  to  be  laid  out  in  the  purchase 
of  hereditaments  to  be  conveyed  to  the  uses  of  the  Settlement, 

To  HAVE  AND  EECEivE  the  Same  unto  the  Trustees  [discharged  Habendum, 
so  far  as  may  be  from  the  jointure  rent-charge  of  the  said 
Jane  B.  and  the  sum  cliarged  for  portions  for  the  younger 
children  of  the  said  F.  B.  by  her,  and  the  term  of  3^ears  for 
raising  the  said  portions,  and  from  the  other  incumbrances 
before  mentioned  or  referred  to,  and  so  that  the  same  may  be 
charged  exclusively  on  the  hereditaments  and  premises  herein- 
before conveyed,  in  exoneration  of  the  said  money  and  invest- 
ments {y),  and]  freed  from  {contiuKe  as  in  clause  1  doioi  to  "or  any 
of  them")],  and  also  freed  from  all  liability  to  be  invested  in  the 
purchase  of  lands  or  hereditaments,  and  so  [discliarged  and] 
freed  [In  trust  for  the  said  A.  B.  absolutely  (?/)  o/'], 

Upon  such  trusts,  &c.  (as  in  clause  2,  sai/infi  "  investments 
and  premises"  instead  o/ "  copyhold  hereditaments  "). 

4.  Nothing  herein  contained  shall  affect  the  statutory  powers  Declaration  as 
conferred  on  the  said  F.  B.  as  tenant  for   life  or  on  the  said  powers  and  as 
A.  B.  (if  and  when  he  becomes  entitled  in  possession)  as  tenant  compoun'd  ° 
in  tail  under  the  Settlement  [nor  the  j)ower  of  sale  contained  settlement  (^). 
in    the   Settlement],  nor  render  necessary  the  appointment  of 
trustees  for  the    purposes  of   the   Settled  Land   Acts,   1882  to 
1890,  of    the  compound   f^ettlement    (if  any)    consisting  of  the 
Settlement  and  these  presents  and  any  instrument  to  be  executed 
hereafter,  but  so  far  as  necessary  the  trustees    or  trustee   for 
the  time  being  of  the  Settlement  shall  be  the  trustees  or  trustee 
of  any  such  compound  settlement  for  the  purposes  aforesaid. 

[5.   (i.)  In  further  consideration  of  the  premises,  each  of  them,   [Assignment of 

.  leaseholds  and 

the  said  F.  B.  and  A.  B,,  herebj'  assigns  unto  the  Irustees  :  heirlooms  so 

First,  All  and  singular  the  leasehold  hereditaments  held  for  joint  power  of 

any  term  of  years  which  are  now  by  any  means  subject  to  the  "■ppoii^tment.] 

trusts  of  the  Settlement  ;  Variations 

where  the 

{y)  These  -words  will  only  be  required  wliei'e  the  capital  monej'  is  disen-    capital  money 

._.  _  .  •iiiT  tlllCl  lIlVGSt~ 

tailed  in  trust  lor  the  tenant  in  tail  aDSolutel3\         '  ments  are  to 

(2)  When,  as  in  this  Precedent,  the  estates  of  both  the  tenant  for  life  ^^  taken  by 

and  in  tail  are  restored  this  clause  does  not  seem  to  be  strictly  necessary,  ^.^w  absolutely. 

but  may  be  used  to  prevent  doubts  arising.     Whether  if  a  tenant  in  tail,  not  whether 

in  possession,  cuts  down  his  interest  to  a  life  estate,  he  can  preserve  the  statutory 

statutory  powers  under  the  original  settlement,  which  he  would  have  had  if  tenant  in  tail 

he  had  been  tenant  in  tail  in  possession  thereunder,  has  never  been  decided,   i"  remainder 

can  be  pre- 
served. 
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And  secondly,  All  and  singulae  the  chattels  settled  by  the 
Settlement  so  as  to  devolve  as  heirlooms  along  with  the  freehold 
hereditaments  thereby  settled,  and  all  other  (if  any)  the  chattels, 
which  by  purchase  or  exchange  or  any  other  means  are  now 
subject  to  the  trusts  of  the  Settlement, 

To  HOLD  unto  the  Trustees  as  to  the  said  leasehold  heredita- 
ments for  the  respective  residues  of  the  terms  for  which  the 
same  are  respectively  held  (and  subject  to  the  family  charges  and 
incumbrances  aforesaid),  and  as  to  the  said  chattels  absolutely, 
Upon  such  trusts,  &c.  (as  in  clause  2  saying  "  leasehold 
hereditaments  and  chattels  "  instead  of  "  copyhold  heredita- 
ments ") : 
[Declaration  (ii.)  And    the  Said    A.    B.  (with    the    consent    of    the    said 

feaseholcirfnd  F.  B.  as  protector  of  the  Settlement,  testified  by  his  execution 
heirlooms.]  ^j  thcse  presents)  hereby  declares  that  all  the  leasehold  heredita- 
ments and  chattels  now  subject  to  the  trusts  of  the  Settlement 
shall  (without  prejudice  to  any  prior  estate,  interest  or  charge) 
forthwith  vest  in  the  said  A.  B.  absolutely  so  far  as  may  be 
necessary  for  giving  effect  to  the  foregoing  assignment  and 
power  of  appointment,  but  subject  to  any  exercise  of  that  power 
the  same  shall  be  held  Upon  the  trusts  and  subject  to  the  powers 
and  provisions  which  immediately  before  the  execution  of  these 
presents  were  subsisting  with  reference  to  those  premises 
respectively  (a).] 
In  witness,  &c. 

As  to  lease-  (")  ^^  assignment  or  declaration  as  to  the  leaseholds  and  heirloonas  will 

holds  and  be   required   if  they   are   settled   in   the   old   form   and   have  accordingly 

absolutely  vested  in  the  tenant  in  tail. 
Effect  if  free-  If  instead  of  taking  a  power  of  appointment  all  the  freeholds  are,  subject 

holds  limited      ^^  ^^q  i^jq  estate,  limited  to  the  tenant  in  tail  in  fee  simple,  then  this  would 
tail  in  fee  (see  Forms  Nos.  36  and  47,  Settlements  (Real) )  operate,  withoiit  any  declara- 

simple.  tion,  to  vest  the  leaseholds  and  heirlooms  in  the  tenant  in  tail,  subject  to  the 

life  estate. 
Undesirable  to       It  is,  however,  undesirable,  if  there  are  any  family  charges,  for  the   fee 
hmit  the  fee        simple  to  be  limited  to  a  tenant  in  tail  in  remainder,  because  when   he 
tenant  in  tail      becomes  entitled  in  possession  he  will  not  then  have  the  statutory  powers  of 
in  remainder,      a  tenant  for  life.     If  he  is  to  have  the  disposal  of  the  propertj'  it  is  better  to 

give  him  a  general  power  by  deed  or  will  to  appoint  the  property,  and  subject 

thereto  to  restore  the  old  uses. 


CONSENT   OF   PROTECTOK.  (309 


No.  IV. 

CONSENT  of  Protector  to  a  Disposition  of  Copyholds  hy 
Tenant  in  Tail  in  remainder  {hy  Deed  to  he  entered  on 
the  Court  Rolls)  {b) . 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
A.  B.,of,  &c.  (tenant  for  life  and  protector  of  the  Settlement),  sends 
GREETING  this day  of 19 : 


Recital  of 


Whereas  CD.,  being  at  his  death  tenant  on  tlie  court  rolls  ........  u> 

of  the  hereditaments  hereinafter  mentioned,  duly  made  his  Will  ^^'^^'^'^f' *« 

i„i      1  J.1  1  »  •'  Mill    protector 

elated  the day  of ,  and  thereby  devised  all  his  copyhold  ^^^'i^^^- 

and  customary  hereditaments,  situated  at ,  and  held  of  the  tenSfn'tan. 

Manor    of ,  unto    the    said    A.    B.    during   his    life,    with 

remainder  to  E.  F.  in  tail  male,  with  divers  remainders  over  : 

And  whereas  the  said  C.  D.  died  on  the day  of ,  Death  of 

without  having  revoked  or  altered  his  said  Will,  which  was  on  *'''''*°'- 

the day  of duly  proved  at  tlie Probate  Registry 

by  the  executors  therein  named  : 

And  whereas  the  said  A.  B.  was  on  the d^v  of  ..   •   • 

1Q  1    1  T      •,,     -,   ,  -V     ^"^  )    Admission  of 

iJ—,  auly  admitted  tenant  to  the  said  hereditaments  according  tenant  for  life. 
to  the  tenor  of  the  said  W^ill  (r) :  "^ 

And  whereas  the  said  A.  B.  has  agreed  to  give  his  consent  to  Protector  is 
the  disposition  by  the  said  E.  F.  of  the  copyhold  or  customary  S°"h°^ 
hereditaments  devised  by  the  said  Will  in  "manner  hereinafter  ^^"ent!" 
appearing : 

NOW    THESE   PRESENTS    WITNESS   that     in     pursuance  Protector 
of  the  said  agreement,  the  said  A.  B.,  as  protector  of  the  Settle-  '^"'^^^ents  to 
ment  created  by  the  Will  of  the  said  C.  D.,  deceased,  doth  by  beLJttef 
these  presents  consent  to  any  and  every  surrender,  disposition 
or  assurance  which  the  said  E.  F.  may  make  or  execute  at  any 
time  or  times  hereafter    of  the  said    copyhold    or    customary 
hereditaments  so  devised  as  aforesaid  for  barring  the  estate  in 
tail  male  or  in  tail  of  the  said  E.  F.  in  the  same  hereditaments, 


(b)  See  first  note  to  Free.  II.,  p.  600,  sup.     This  must  be  entered  on  the  rolls 
either  before  or  concurrently  with  the  disentailing  surrender ;  see  next  Free 

(0  The  admission  of  the  tenant  for  life  operates  as  an  admission  of  the   Effect  of 
remainderman.     In  any  case  the  remainderman  has  a  leo-al  ri-ht  to  be    ^^^'"issioii  of. 
admitted  ;  hence  the  disentailing  assurance  should  be  by  surrender"  ''"'"*  ^"'  ^^^'• 

P.-VOL.    II.  gg 


OIU  (PRECEDENT.S)    DISENTAILING    ASSURANCES. 

and  all  remainders,  estates  and  powers  to  take  effect  after  the 
determination  or  in  defeasance  of  such  estate  in  tail  male  or  in 
tail,  and  for  limiting  the  same  hereditaments  (subject  and  with- 
out prejudice  to  the  said  estate  for  life  therein  of  the  said  A,  B., 
and  all  powers  and  privileges  annexed  to  such  estate  for  life) 

To  THE  USE  of  the  said  E.  F.  and  his  heirs  (d),  or  otherwise  as 
the  said  E.  E.  may  think  proper,  according  to  the  custom  of  the 
said  Manor. 

In  witness  whereof  the  said  A.  B.  has  hereunto  set  his  hand 
and  seal  the  day  and  year  first  above  written. 

No.  Y. 

SUKRENDEK  to  bar  an  Estate  Tail  in  Remainder  in 
Copyholds,  tJtc  Protectors  Consent  having  been  obtained 
bij  Deed  (e). 

The   Manor   of ,  |  "WHEREAS    at   a  court   holden  in    and 

in  the  Coinitij  of .  )  for  this  Manor  on  the day  of 

C.  D.,  late  of.  Sec,  was  admitted  tenant  to  him  and  his  heirs  to 
the  copyhold  hereditaments  hereinafter  described : 
Devise  to  And  WHEREAS  the   said  C.  I),  duly  made  his  Will   dated   the 

life,  remainder  day  of and    thereby    devised    all   his   copyhold    and 

tail  male. '^  customary  hereditaments  held  of  the  said  Manor  unto  A.  B. 
during  his  life,  with  remainder  to  E.  F.  in  tail  male,  with  divers 
remainders  over  : 

Death  of  And  WHEREAS  the  Said  C.   D.  died   on  the day  of 

without  having  revoked  or  altered  his  said  Will  which  was  on  the 

day  of duly  proved  by  the  executors  therein  named  : 

Admission  of         ^^jy  wHERE\s    on  the day  of the  said   A.  B.  was, 

out  of  court,  duly  admitted  tenant  of  the  copyhold  hereditaments 
hereinafter  described  as  tenant  for  life  under  the  said  Will : 
Deed  Poll             And  WHEREAS  by  a  Deed  Poll  under  the  hand  and  seal  of  the 
protector's        Said  A.  B.  dated  the day  of ,  the  said  A.  B.,  as  protector 

consent. , 

As  to  surren-  {(l)  As  in  this  case  it  is  assumed  that  there  are  no  family  charges,  there  is 

ders  giving  a      j^^  obiectiou  (see  last  note  to  Prec.  III.)  to  E.  F.  disentailino-  so  as  to  confer 

power  oi  i-ip  ■     J.         • 

appointment,      on  himself  a  customary  estate  m  fee  simple.     If  there  are  family  charges,  it 

is  not  likely  that  the  custom  would  authorise  him  to  surrender  to  such  uses 

as   he   should   by  deed  apppoint,   but   there   will  be   no   objection   to   his 

surrendering  to  such  uses  as  he  should  by  Will  appoint. 

Entry  on  (e)  This  surrender  must  be  entered  on  the  coui't  rolls  within  six  calendar 

court  ro  s.  months,  see  Preliminary  Note  to  Disentailing  Assurances. 
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of  the  Settlement  created  by  the  said  Will,  did  give  his  consent 
to  any  and  every  surrender,  disposition  or  assurance  which  the  said 
E.  F.  might  make  or  execute  at  any  time  or  times  thereafter  of  the 
said  copyhold  or  customary  hereditaments  for  barring  the  estate 
in  tail  male  or  in  tail  of  the  said  E.  F.  in  the  same  hereditaments, 
and  all  remainders,  estates  and  powers  to  take  effect  after  the 
determination  or  in  defeasance  of  any  such  estate  tail,  and  for 
limiting  the  said  hereditaments  (subject  and  without  prejudice 
to  the  said  estate  for  life  therein  of  the  said  A.  B.  and  all  powers 
and  privileges  annexed  to  such  estate  for  life)  To  the  usk  of  the 
said  E.  F.  and  his  heirs,  or  otherwise  as  the  said  E.  F.  might 
think  proper,  according  to  the  custom  of  the  said  Manor  : 

NOW  BE  IT  EEMEMBEEED,  that  the  said  E.  F.  on  the Surrender 

day  of came  before  L.  M.,  of,  &c.,  steward  of  the  said  Manor,  towSe 

out  of  court,  and  surrendered  into  the  hands  of  the  lord  of  the  **'^- 
said  Manor,  by  the  hands  and  acceptance  of  the  said  steward, 
according  to  the  custom  of   the  said  Manor  (the    said  recited 
Deed  Poll  being  first  produced  to  the  steward)  (./)  : 

All  that,  &c.  (jyarrcls),  To  which  hereditaments  the  said  A.  B. 

was  admitted  on  the day  of ,  as  aforesaid,  And  all  other 

(if  any)  the  copyhold  hereditaments  held  of  the  said  Manor,  to 
which  the  said  E.  F.  is  entitled  as  tenant  in  tail  male  or  in  tail 
under  the  said  Will, 

To  THE  USE  of  the  said  E.  F.,  his  heirs  and  assigns  (//),  for  ever,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  IManor, 
at  and  under  the  rents  and  services  therefor  due  and  of  right 
accustomed,  Subject  nevertheless  and  without  prejudice  to  the 
said  estate  for  life  of  the  said  A.  B.  and  all  powers  and  privileges 
annexed  to  such  estate,  but  discharged  from  the  estate  in  tail  male 
or  in  tail  of  the  said  E.  F.  and  all  remainders,  estates  and  powers 
to  take  effect  after  the  determination  or  in  defeasance  thereof. 
This  surrender  was  accepted  ] 

and  taken  the  day  and  year  [  L.  M., 

first  above  written  by  me  J  Steward  of  the  Manor. 


(/)  If  the  protector  gives  his  consent  in  person,   the  following  words   Consent 
should  be  introduced :—"  With  the  consent  of  the  said  A.  B.,  pro-  p^^'^o"- 
tector  of  the  settlement  made  by  the  said  Will,  to  the  steward  at 
the  same  time  given  by  the  said  A.  B." 

((/)  As  it  is  assumed  that  there  are  no  family  charges  there  is  no  objection   Family 

QQ 2  charges. 
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No.  VI. 

DISENTAILING  ASSUEANCE  by  Tenant  in  Tail  in 
Kemaindek  with  the  consent  of  the  Protector  of  Invest- 
ments  liable  to  be  laid  out  in  the  jmrchase  of  Land  dis- 
chavijing  them  from  Uabilify  to  be  so  applied. 

rartics.  THIS    INDENTUEE,   made  the  day  of    ,  Between 

F.  B.,  of,  &c.  {tenant  for  life),  of  the  1st  part,  A.  B.,  of,  Sec. 
{tenant  in  tail),  of  the  2nd  part,  and  L.  M.,  of,  &c.,  and  N.  O.,of, 
&c.  (hereinafter  called  the  Trustees),  of  the  3rd  part : 

Recital  of  Whereas  (t.  B.,  dcceased,  duly  made  his  Will  dated  the 


^^^'^"  day  of  ,  and  therehy  hequeathed  a  sum  of  i' 1,500  Consoli- 

dated i3  per  Cent.  Annuities,  then  standing  in  his  name,  unto 
the  Trustees,  Upon  trust  to  convert  the  same  hito  money  as  soon 
as  conveniently  might  be  after  his  death,  and  to  lay  out  the  net 
proceeds  in  the  purchase  of  freehold  hereditaments  :  And  the 
said  testator  directed  that  the  hereditaments  so  to  be  purchased 
should  be  conveyed  and  settled  To  the  use  of  his  wife,  the  said 
F.  B.,  for  her  life,  with  remainder  To  the  use  of  his  eldest  son, 
the  said  A.  B.,  in  tail  male,  with  divers  remainders  over  {death 
of  testator,  probate  of  Will,  and  assent  to  bcqnest): 
That  stock  lias  A.ND  WHEREAS,  shortly  after  the  death  of  the  said  testator,  the 
not  been  laid     gaid  sum  of  ±'1,500  Consolidated   £S  per  Cent.  Annuities  was 

out  m  land.  '  ^ 

transferred  into  the  names  of  the  Trustees  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  and  the  same 
has  since  been  converted  into  £1,500  M2  10s.  per  Cent.  Consoli- 
dated Stock,  but  no  part  thereof  has  been  laid  out  in  the  purchase 
of  land  pursuant  to  afoi'esaid  direction  : 

And  WHEREAS  the  said  F.  B.  and  A.  B.  have  agreed  to  disentail 
the  said  stock  in  manner  hereinafter  appearing  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  premises,  the  said  A.  B.  (with  the  consent  of  the  said  F.  B. 
as  protector  of  the  Settlement,  testified  by  her  execution  hereof) 

to  E.  F.  taking  a  customary  estate  in  fee  simple,  see  last  note  to  Precedent  III. 
This  disentailing  surrender  does  not  require  to  be  perfected  by  admission. 
There  will  be  no  need  for  the  remainderman  to  be  admitted  till  at  any  rate 
the  death  of  the  tenant  for  life. 
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hereby   conveys   and  disi^oses  of,   and  the    said    F.  B.  hereby  Assignmeiit 
conveys,  releases  and  confirms  unto  the  Trustees,  Trustees. 

All  that  the  said  sum  of  4' 1,500  £2  10s.  per  Cent.  Consolidated 
Stock,  and  the  dividends  thereof,  and  the  investments  for  the 
time  being  representing  the  same, 

To  HOLD  unto  the  Trustees  as  personal  estate,  discharged  from 
all  liability  to  be  laid  out  in  the  purchase  of  land,  and  freed  from 
the  life  estate  of  the  said  F.  B.  under  the  recited  Will,  and  from 
the  estate  in  tail  male  or  in  tail  of  the  said  C.  B.  therein,  and  all 
remainders,  estates  and  powers  to  take  effect  after  the  determina- 
tion or  in  defeasance  of  any  such  estate  tail.  Upon  trust  to  pay  in  trust  for 
the  income  of  the  said  stock  or  of  the  investments  for  the  time  w/th're-"'^  ^  ' 
being  representing  the  same  to  the  said  A.  B.  daring  her  life,  ^enalft^^in^taii 
and  after  her  death,  as  to  both  capital  and  income,  In  trust  for  absolutely. 
the  said  C.  B.  absolutely  (/<)• 

2.  It  is  hereby  agreed  that  the  Trustees  or  other  the  trustees  investment 
or  trustee  for  the  time  being  of  the  said  Will  may,  but  during 
the  lifetime  of  the  said  A.  B.  only  with  her  consent,  convert  the  said 
stock  or  any  part  thereof  into  money  and  invest  the  same  in  any 
investments  which  are  for  the  time  being  authorised  as  invest- 
ments for  trust  money,  or  in  or  on  (add  other  investmeiiis  as 
required,  sec  Forms  in  Settlements  (Personal) ),  with  power  with  the 
like  consent  to  vary  investments  for  others  of  a  like  nature. 

In  witness,  &c. 

No.  VII. 

DEED  hi/    Tenant  in  Tail  in  Bemainder  to  ereate  a  Base 
Fee  (0. 

THIS    INDENTUEE,  made  the  day  of   ,    Between  Parties. 

A.  B.,   of,   kc.   (tenant  in  tail),  of  the  one  part,  and  X.  Y.,  of, 
&.C.  (hereinafter  called  the  Grantee),  of  the  other  part  : 

Whereas  under  an  Indenture  (hereinafter  called  the  Settlement)   Recital  of 

Settlement. 

(//)  Here,  again  (see  note  to  last  Precedent),  there  is  no  objection  to  the 
tenant  in  tail  taking  an  absolute  interest  in  reversion.     All  this  deed  does  is 

to  reconvert  the  stuck  into  personal  estate  and  to  extend  the  power  of  invest-  Example  of 

rnent :  T.  Act,  1893.  e.  1  ;  S.  L.  Act,  1882,  s.  21.  ;™u1 1^^ 

The  "Will  recited  gives  an  example  of  how  personal  estate  may  be  made  to  made  to 

devolve  as  land  without  reference  to  any  land  devised  in  settlement.  j.^^^^  ""^  ^^ 

(/)  As  the  protector  does  not  consent,  a  base  fee  only  is  created  here  :  Coi^ggnt  of 

F.  &  E.  Act,  1S33,  s.  34.      The  protector  can  arbitrarilj"  withhold  his  con-  protector 

sent,  he  cannot  be  made  to  give  it  by  the  court :  s.  36.     The  deed  must  be  discretionarv 

enrolled  in  the  Central  Office  within  six  months  from  execution.  Enrolment 
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Desire  to 
create  base 
fee. 


dated,  &c.,  and  made,  &c.,   certain  freehold  hereditaments   in 

the  County  of  now  stand  Hmited  to  uses  under  which  F.  B. 

is  now  tenant  for  life  in  possession  and  the  said  A.  B.  tenant  in 
tail  male  in  remainder  : 

And  whereas  the  said  A.  B.  is  desirous  of  barring  his  estate 
tail  in  remainder  of  the  said  hereditaments  and  of  converting  the 
same  into  a  base  fee  : 


Conveyance. 


Parcels. 


Habendnni 


NOW  THIS  INDENTURE  WITNESSETH  that  for  effectuating 
the  aforesaid  desire  the  said  A.  B.  hereby  conveys  and  disposes 
of  unto  the  Grantee 

All  and  singular  the  manors  or  lordships  and  reputed  manors 
or  lordships,  advowsons,  rectories,  messuages,  lands,  rents,  tithes, 
rent-charges  in  lieu  of  tithes,  easements,  rights,  privileges,  and 
other  hereditaments  whatsoever  and  wheresoever  and  parts  or 
shares  thereof  respectively  (other  than  hereditaments  of  copy- 
hold tenure  held  at  the  will  of  the  lord,  but  including  heredita- 
ments of  customary  freehold  tenure  and  hereditaments  held 
during  the  life  or  lives  of  any  person  or  persons)  to  which  the 
said  A.  B.  is  entitled  for  any  estate  in  tail  male  or  in  tail  in 
remainder,  legal  or  equitable. 

To  hold  unto  the  Grantee  in  fee  simple,  subject  to  the  life 
estate  therein  of  the  said  F.  B.  and  all  other  (if  any)  the  estates 
having  priority  over  the  estate  in  tail  male  of  the  said  A.  B.  but 
discharged  from  all  estates  in  tail  male  or  in  tail  of  the  said 
A.  B.  and  all  estates,  rights,  interests  and  powers  to  take  effect 
after  the  determination  or  in  defeasance  of  such  estates  in  tail 
male  or  in  tail  or  any  of  them,  And  so  subject  and  so  discharged 

To  THE  USE  of  the  said  A.  B.  in  fee  simple,  To  the  intent  that 
any  estate  tail  of  the  said  A.  B.  may  be  hereby  converted  into  a 
base  fee  {k). 

In  witness,  &c. 


Owner  of  base 
fee  has  the 
powers  of  a 
tenant  for  life. 


Capital  money. 


(A-)  There  is  no  objection,  as  regards  the  statutory  powers,  to  creating  a 
base  fee,  for  when  it  falls  into  possession  the  owner  will  have  the  powers  of 
a  tenant  for  life  :  S.  L.  Act,  1882,  s.  58.  The  creation  of  a  base  fee  would 
not,  it  is  conceived,  destroy  the  power  of  sale,  or  operate  to  discharge  the 
S.  L.  Act  trustees. 

If  there  are  any  investments  or  capital  money  subject  to  the  settlement  a 
base  fee  can  also  be  created  in  them,  see  and  adapt  clause  4  of  Prec.  I. 

The  creation  of  a  base  fee  would  not  operate  to  vest  leaseholds  or  heir- 
looms when  settled  in  Forms  No.  36  or  Form  No.  47,  Settlement  (Eeal),  in 
the  tenant  in  tail. 
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No.    VIII. 
DEED      to    ENLARGE     «    BaSE    FeE     iufo    ClU     EsTATE    ill    FeE 

Simple  absolute  (/). 

THIS  INDENTURE,  made  the day  of ,  Between  the  Pa,ties. 

within-named  A.  B.  {owner  of  base  fee)  of  the  one  part,  and  the 
within-named  X.  Y.  (hereinafter  called  the  Grantee),  of  the  other 
part : 

Whereas  the  within-named  F.  B.  {tenant  for  life)  died  on  the  Death  of 

day  of   :  tenant  for  life. 


And  WHEREAsthesaid  a.  B.  is  desirous  of  enlarging  the  hase  Desheto 
fee  into  which  his  estate  tail  was  converted  by  the  within- written  ^^^i^ige. 
Indentm-e  into  an  estate  in  fee  simple  absolute  : 

NOW  THIS  INDENTURE  WITNESSETH  that  the  said  A.  B.  Conveyance. 
hereby  conveys  and  confirms  unto  the  Grantee 

All  and  singular  the  hereditaments  and  premises  comprised 
in  the  within-written  Indenture, 

To  HOLD  unto  the  Grantee  in  fee  simple, 

To  THE  USE  of  the  said  A.  B.  in  fee  simple,  discharged  from  all  Habendum. 
remainders,  estates  and  powers  to  take  effect  after  the  determina- 
tion or  in  defeasance  of  the  base  fee  into  which  the  estate  tail  of 
the  said  A.  B.  was  converted  by  the  within-written  Indenture, 
and  To  the  intent  that  such  base  fee  may  be  enlarged  into  an 
estate  in  fee  simple  absolute. 

[Provided  always  that  nothing  herein  contained  shall  operate 
to  [destroy  the  power  of  sale  conferred  by  the  within  mentioned 
Settlement]  discharge  the  trustees  for  the  purposes  of  the  Settled 
Land  Acts,  1882  to  1890,  from  the  trusts  of  the  within  mentioned 
Settlement,  nor  affect  the  powers  of  the  said  A.  B.  under  those 
Acts  [the  Settled  Land  Acts,  1882  to  1890]  ]  {ni). 

In  witness,  &c.  (mm). 


(0  See  F.  &  E.  Act,  1833,  ss.  19  and  35.  S.  39,  provides  for  enlargement 
by  operation  of  law,  where  the  person  entitled  to  a  base  fee  acquires  the 
reversion. 

{m)  This  proviso  it  not  required  unless  there  are  family  charges,  or 
powers  of  charging  on  foot. 

(?nm)  To  be  enrolled  in  the  Central  Office  within  six  months  from 
execution. 


DIVISION   IX. 

APPOINTMENTS  OF  NEW  TRUSTEES,  DIS- 
CLAIMERS BY  EXECUTORS  AND  TRUSTEES, 
DISCHARGES  OF  TRUSTEES  (WHERE  NEW 
TRUSTEES  ARE  NOT  APPOINTED),  AND 
RELEASES  TO  TRUSTEES,  EXECUTORS 
AND  ADMINISTRATORS  ON  THE  WINDING 
UP    OF    TRUSTS. 


Section  I. 


APPOINTMENTS    OF    NEW   TEUSTEES. 


Precautions  to 
be  taken  by 
trustees  before 
accepting 
office. 


Preparation 
of  appoint- 
ments of  new 
trustees. 


Persons  to 
make  the 
appointment. 


Prblimixary    Note. 

Before  new  trustees  accept  office  they  should  require  to  be  furnished 
with  a  copy  of  the  instrument  creating  the  trust  and  an  account  showing 
the  dealings  with  the  funds.  They  should  satisfy  themselves  that 
eveiythiug  is  in  order,  otherwise,  after  their  appointment,  they  may 
find  that  breaches  of  trust  have  been  committed  by  .their  predecessors 
in  office,  necessitating  proceedings  on  behalf  of  the  new  trustees.  It 
is  also  advisable  for  new  trustees  to  retain  a  copy  of  the  instrument 
for  purposes  of  reference — e.g.,  when  a  change  of  investment  is  requested, 
for  ascertaining  whether  the  particular  investment  is  authorised. 

It  is  the  practice  to  make  appointments  of  new  trustees 
supplemental  to  the  instrument  creating  the  trust  and  any  previous 
appointments,  and  to  avoid  lengthy  recitals  so  far  as  possible.  In 
many  cases  it  is  found  advisable  to  show  by  schedules  the  previous 
dealings  with  the  trust  property  {e.g.,  where  proper  accounts  have  not 
been  kept  and  it  is  desired  to  place  them  on  record,  especially  in  the 
case  of  the  first  appointment  of  new  trustees  of  a  Will)  ;  in  the  case  of 
subsequent  appointments  the  story  will  be  taken  up  from  the  last 
appointment.  In  all  cases  reference  should  be  made,  by  the  use  of 
schedules  or  otherwise,  to  the  actual  state  of  the  property  at  the  date 
of  the  appointment. 

If  the  instrument  creating  the  trust  contains  an  express  power  of 
appointment,  it  must  be  fully  recited,  and  the  appointment  expressed 
to  be  made  in  exercise  of  it.     If  certain  persons  are  only  nominated  to 


PRELIMINARY    NOTE. 
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appoint  new  trustees,  the  appointment  will  be  made  under  the  statutory 
power,  see  T.  Act,  1893,  s.  10  ;  unless  it  is  necessary  to  apply  to  the 
Court  under  s.  26  of  that  Act  or  s.  38  of  the  S.  L.  Act,  1882.  A  simple 
power  for  a  named  person  to  appoint  new  trustees  brings  s.  10  of  the 
T.  Act,  1893,  into  force,  though  the  power  may  also  operate  as  a  sub- 
stantive power. 

All  the  vacancies  may  be  filled  up  either  by  appointmg,  e.g.,  three 
new  trustees  in  place  of  three,  or  two  in  place  ot  three,  and  the  number 
may  be  increased  or  separate  trustees  appointed  in  respect  to  particular 
funds,  but,  except  where  only  one  trustee  was  originally  appointed,  a 
trustee  cannot  be  discharged  unless  thei'e  will  be  at  least  two  trustees 
left  to  perform  the  trust  :  T.  Act,  1893,  s,  10.  It  is  a  common 
practice  if  there  are  two  or  more  vacancies  to  appoint  new  trustees 
in  the  place  of  one  only  of  the  deceased  or  retiring  trustees,  so  as  to 
leave  a  vacancy  which  may  be  filled  later. 

It  must  be  considered  whether  a  vesting  declaration  is  required  or 
not,  see  T.  Act,  1893,  s.  12.  This  depends  on  the  class  of  property. 
The  legal  estate  or  interest  in  copyhold  or  customary  land,  or  land 
held  by  way  of  mortgage  as  an  investment,  or  shares,  stocks,  Arc, 
transferable  only  in  books  kept  by  a  company  or  other  body  or  in 
manner  directed  by  statute,  are  not  the  subject  of  a  vesting  declaration 
and  must  be  separately  transferred  :  T.  Act,  1893,  s.  12  (3).  Tlie 
vesting  declaration,  where  new  trustees  are  appointed,  must  be  made  by 
the  persons  who  make  the  appointment. 

A  vesting  declaration  operates  like  a  power  of  appointment,  enabling 
the  appointors  to  vest  property  which  stands  in  the  names  of  others. 
This  is  of  particular  use  wlien  the  trustee  who  is  discharged  is  out  of 
the  United  Kingdom  or  a  lunatic.  It  should  be  borne  in  mind  that  a 
vesting  declaration  is  necessary  in  the  case  of  things  in  action,  e.(/., 
where  the  instrument  creating  tlie  trust  contains  a  covenant  to  settle 
after-acquired  property,  as  it  passes  the  legal  right  to  sue.  In  the  case 
of  a  strict  settlement  it  nuist  be  seen  whether  the  legal  estate  is  in  the 
trustees  or  the  tenant  for  life.  Mistakes  are  often  made  by  the 
insertion  of  a  vesting  declaration  dealing  with  tlie  fee  simple  where 
only  a  term  can  be  transferred. 

The  Court  has  power  in  certain  cases  to  transfer  property  by  a  vesting 
order :  T.  Act,  1893,  s.  26. 

When  an  order  is  required  {e.g.,  where  the  class  of  property  cannot 
be  dealt  with  by  vesting  declaration),  the  appointment  of  new  trustees 
should  be  made  by  the  Court,  and  not  by  deed,  see  T.  Act,  1893,  s.  26  ; 
He  Dewhurst  (1886),  33  Ch.  D.  416  ;  5.5  L.  J.  Ch.  842  ;  because  the 
Court  cannot  make  the  vesting  order  if  the  new  trustee  has  been 
appointed  out  of  Court. 

In  some  cases  a  declaration  of  trust  on  the  part  of  the  new  trustees 
is  inserted.     The  effect  of  this  is  to  make  them  specialty  debtors  in  the 


Number  of 
trustees  to  be 
appointed. 


Vesting 
declaration. 


Vesting  of 
property 
without  the 
aid  of  a  trustee 
abroad  or  a 
lunatic. 


Vesting  order. 


When  trustees 
should  be 
appointed  by 
the  Court. 


Declaration  of 
trust  seldom 
added  to  an 
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api^ointment 
of  new 

trustees. 


Execution  of 

express 

l^owers. 

Stamps. 


Notice  of 
trust  on 
transfer  of 
mortgage. 


Where  new 
trustees 
should  be 
appointed  by 
more  than  one 
instrument. 


Married 
woman  trustee. 


event  of  a  breach  of  trust  being  committed,  thus  extending  the  time 
from  six  to  twenty  years  within  which  proceedings  can  be  instituted 
against  them:  T.  Act,  1888,  s.  8  ;  Wolst.  Conv.  Acts,  9th  ed.,  216, 
Hence,  a  dechiration  of  trust  should  only  be  inserted  where  its  effect 
will  be  to  place  the  new  trustees  on  the  same  footing  as  their  pre- 
decessors. In  the  case  of  an  appointment  of  new  trustees  of  a  Will  it  should 
not  be  added,  for  there  the  former  trustees  were  never  bound  by  executing 
a  deed.  In  the  case  of  a  settlement,  if  the  former  trustees  executed,  it 
may  be  added  if  desired,  but  is  generally  omitted. 

Where  an  appointment  is  made  under  an  express  power  it  should  be 
seen  that  all  the  prescribed  formalities  are  complied  with.  In  some  old 
settlements  the  attestation  of  two  witnesses  is  required. 

By  the  Stamp  Act,  1891,  an  appointment  of  a  new  trustee  is  made 
liable  to  a  stamp  duty  of  lO.s.,  and  s.  62  provides  that  every  instrument 
and  every  decree  or  order  of  any  Court  or  of  any  Commissioners  whereby 
any  property  on  any  occasion,  except  a  sale  or  mortgage,  is  transferred 
to  or  vested  in  any  person,  is  chargeable  with  duty  as  a  conveyance  or 
transfer  of  property  subject  to  a  proviso  that  a  conveyance  or  transfer 
made  for  effectuating  the  appointment  of  a  new  trustee  is  not  to  be 
charged  wdth  any  higher  duty  than  10s.,  see  Massereene  v.  /.  R.  Com- 
missioners, 1900,  2  Ir.  11.  138.  By  the  Finance  Act,  1902,  s.  9,  this 
provision  is  made  to  apply  to  a  conveyance  or  transfer  for  effectuating  the 
retirement  of  a  trustee,  although  no  new  trustee  is  appointed.  It  has 
been  held  that  if  an  instrument  contains  an  appointment  of  a  new 
trustee,  and  also  a  conveyance  of  the  trust  property,  it  requires  two 
stamps  of  10s.  each  :  HadgHt  v.  I.  R.  Commissioners  (1877),  3  Ex.  D.  46. 

Where  a  mortgage,  in  which  the  trusts  are  kept  off  the  title,  is  trans- 
ferred to  new  trustees  the  transfer  should,  if  the  debt  exceeds  .£2,000, 
be  stamped  with  an  ad  valorem  stamp.  If  the  debt  exceeds  that  amount 
the  transfer  cannot  be  shown  to  be  properly  stamped  unless  the  trusts 
are  disclosed:  Wolst.  Conv.  Acts,  9th  ed.,  127. 

Where  a  settlement  consists  of  a  conveyance  of  land  on  trust  for 
sale,  a  mortgage  or  a  transfer  of  mortgage  to  the  trustees  (made  at  the 
time  of  the  marriage  or  execution  of  the  settlement),  and  a  settlement 
of  the  net  proceeds  of  sale  or  of  the  mortgage  debt,  separate  deeds  should 
be  used  for  the  appointment  of  the  same  persons  to  be  new  trustees  of 
each  of  these  instruments  in  order  to  keep  the  trusts  of  the  proceeds  of 
sale  or  of  the  mortgage  debt  off  the  title  to  the  land.  But  the  same 
appointment  may  be  used  for  any  number  of  conveyances  on  trust  for  sale. 

In  view  of  the  dox;bts  as  to  the  construction  of  s.  1  of  the  M.  W.  P. 
Act,  1907,  it  is  still  undesirable  for  a  married  woman  to  be  appointed 
to  be  a  trustee. 
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Group  A. — Appointments  of  New  Trustees  of  Settlements 

(Personal)  . 

No.  I. 

APPOINTMENT  hy  Husband  and  Wife  under  the  Statutory 
Power  («)  (Variations  u-heve  there  is  an  Express  Power) 
of  New  Trustees  of  a  Personalty  Settlement  (One 
Fund)  comprising  Investments  and  a  Covenant  to  settle 
after-acquired  Property  {wliicJi  lias  not  come  into 
Operation)  in  place  of  a  Deceased  Trustee  and  a 
PiETiEiNG  Trustee. 

THIS  INDENTURE,  made  the day  of ,  Between  A.  B.,  Parties. 

of,  &c.,  and  F.  B.,  his  wife  (donees  of  the  power)  (hereinafter 
called  the  Appointors),  of  the  1st  part,  Pi.  T.,  of,  &c.  [retiring 
Trustee),  of  the  '2nd  part,  C.  T.,"  of,  &c.  {continuing  Trustee), 
of  the  3rd  part,  N.  T.,  of  &c.,  and  N.  N.  T.,  of,  &c.,  (new  Trustees) 
of  the  4th  part,  and  the  said  C.  T.,  N.  T.,  and  N.  N.  T.  of  the  5th 
part  : 

Whereas   these   presents  are  sui^plemental  to  an  Indenture  Recital  of 

,  .  ,,     1      ,        -rv    •       •       1    T     t  Settlement; 

(hereinafter  called  the  Principal  Indenture)  dated  the day  one  Trust 

of  ,  and  made  between  the  said  A.  B.  of  the  1st  part,  the 

said  F.  B.  (then  F.  A.,  Spinster)  of  the  2nd  part,  and  1).  T. 
(since  deceased)  and  the  said  R.  T.  and  C.  T.  of  the  3rd  part 
(being  a  Settlement  made  in  consideration  of  the  marriage, 
shortly  afterwards  solemnised,  between  the  Appointors),  whereby 
certain  investments,  which  had  been  transferred  to  the  parties 
thereto  of  the  3rd  part  and  the  varied  investments  for  the  time 
being  representing  the  same  (therein  and  hereinafter  called  the 
Trust  Fund)  were  settled  upon  the  trusts  therein  mentioned, 
and  the  Principal  Indenture  contained  a  covenant  with  the 
parties  thereto  of  the  3rd  part  for  the  settlement  of  certain 
after-acquired  property  of  the  said  F.  B.,  And  the  Principal 
Indenture  contained  a  power  for  the  Appointors  during  their 
joint   lives    to  appoint  a  new  trustee  or  new  trustees  thereof  : 


Fund. 


(a)  See  T.  Act,  1893,  s.  10. 
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Variation 
where  there  is 
an  express 
power  displac- 
ing the 
statutory 
power. 

Death  of  one 
trustee. 

State  of  Trust 
Fund. 

No  after- 
acquired  pro- 
perty fallen  in. 


Desire  of  one 
trustee  to 
retire. 

Desire  to 
appoint  new 
trustees. 


Intention  to 

transfer 

investments. 


{If  the  Settlement  contains  a  full  poirer  stating  the  cases  in 
which  new  trnstees  may  he  apjjointed,  this  should  he  fully 
recited.) 

And  whereas  the  said  D.  T.  died  on  the day  of : 

And  whereas  the  Trust  Fund  is  now  rei)resented  by  the 
investments  mentioned  in  the  Schedule  hereto  now  standing  in 
the  joint  names  of  the  said  R.  T.  and  C.  T. : 

And  whereas  no  property  has  hitherto  become  subject  to  the 
covenant  contained  in  the  Prmcipal  Indenture  for  the  settlement 
of  the  after-acquired  property  of  the  said  F.  B. : 

And  whereas  the  said  R.  T.  is  desirous  of  being  discharged 
from  the  trusts  of  the  Principal  Indenture  (h)  : 

And  w^hereas  the  Appointors  are  desirous  of  appointing  the 
said  N.  T.  and  N.  N.  T.  to  be  trustees  of  the  Principal  Indenture 
in  the  place  of  the  said  D.  T.  and  Pi.  T.  (<•)  : 

And  whereas  it  is  intended  that  so  soon  as  may  be  after  the 
execution  of  these  presents  (il)  the  investments  mentioned  in 
the  Schedule  hereto  shall  be  transferred  into  the  joint  names  of 
the  said  C.  T.,  N.  T.,  and  N.  N.  T.  : 


Retirement  of 
a  trustee. 


Whether 
Public 
Trustee  may 
be  appointed 
in  place  of 
more  than  one 
retiring 
trustee. 

As  to  retaining 
a  vacancy. 


Variation 
where  costs  are 
to  be  paid  out 
of  settled 
funds. 


{h)  Where  a  trustee  retires  and  a  new  trustee  is  appointed  in  his  place,  all 
that  is  necessary  is  a  recital  of  the  desire  to  retire  ;  where,  however,  a 
trustee  is  discharged  and  no  new  trustee  appointed,  then  the  retirement  must 
be  effected  in  the  oi^erative  part :  T.  Act.  1893,  s.  12  (2),  with  the  concurrence 
of  the  other  parties.  In  order  that  a  retiring  trustee  should  obtain  a  good 
discharge  the  rule  is  (apart  from  T.  Act,  1893,  ss.  11,  12  (2))  that  anew 
trustee  should  be  appointed  in  his  place.  "Whether,  having  regard  to  T.  Act, 
1893,  s.  10  (2)  (c),  and  the  Public  T.  Act,  1906,  s.  5,  the  Public  Trustee  may 
be  directly  appointed  in  place  of  two  retiring  trus^tees  or  whether  he  must 
first  be  appointed  in  place  of  one  trustee,  the  other  being  subsequently 
discharged  imder  s.  5  (2),  appears  to  be  doubtful. 

(c)  If  it  is  desired  to  retain  a  vacancy  in  the  trust,  then  the  new  trustees 
may  be  appointed  in  the  place  of  the  retiring  trustee  only  instead  of  the 
deceased  and  retiring  trustee.  In  this  case  the  retiring  trustee  would  not, 
it  seems,  be  discharged  unless  a  new  trustee  were  appointed  in  his  place. 

((/)  If  the  costs  (as  to  which  see  Harrei/  v.  OUirer,  1887,  W.  N.  149)  are  to 
be  paid  out  of  the  settled  property,  say:— "the   said   E.    T.   and   C.   T. 

shall  sell  so  much  of  the Stock  mentioned  in  the  Schedule 

hereto  as  shall  be  sufficient  to  pay  the  costs  of  and  incidental  to 
the  preparation  and  execution  of  these  presents  and  of  the  trans- 
fers consequential  thereon,  and  shall  transfer  the  residue  of  the 
said  Stock  and  the  other  investments  mentioned  in  the  Schedule 
hereto  into  the  joint  names,  &c." 
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NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  For  effectuating  the  aforesaid  desire,  and  in  exercise  of  the  Appointment 
power  for  this  purpose  conferred  on  them  by  the  Principal  In-  trustees. 
denture  (e)  [the  Trustee  Act,  1893],  and  of  all  other  powers,  the 
Appointors  hereby  appoint  the  said  N.  T.  and  N.  N.  T.  to  be 
trustees  of   the  Principal  Indenture  in  the  place  of   the  said 

J).  T.,  deceased,  and  of  the  said  I\.  T.  (who  retires  from  the 
trust),  and  to  act  jointly  with  the  said  C.  T.  for  all  the  purposes 
of  the  Principal  Indenture. 

2.  The  Appointors  (r/)  hereby  declare   that   all   chattels  and  Vesting 
also  the  right  to  recover  and  receive  all  debts  and  other  things  things  in 
in  action  subject  to  the  trusts  of  the  Principal  Indenture  shall  '^^'^^""(/)- 
forthwith  vest  in  the  said  C.  T.,  N.  T.,  and  N.  N.  T.  as  trustees 

of  the  Principal  Indenture,  and  as  joint  tenants  for  the  purposes 
and  Upon  the  trusts  thereof  (li). 
In  witness,  <kc. 

The   Schedule  above  referred  to. 

Particulars  of  investments  .now  subject  to  the  trusts  of  the 
Principal  Indenture. 

(e)  If  the  settlement  contains  an  express  power,  the  appointment  should 
be  made  under  it.  If  the  power  merely  nominates  persons  to  exercise  the 
statutory  j)owers,  the  Act  may  be  referred  to  as  well. 

( /')  The  vesting  declaration  is  required  to  pass  the  legal  right  to  sue  on 
the  covenant  for  the  settlement  of  after-acquired  property. 

{;/)  Where  no  new  trustee  is  appointed,  then  the  vesting  declaration  must  Who  make  the 
be  made  by  the  persons  having  the  power  to  appoint  new  trustees,  by  the  declaration 
continuing  trustees,  and  by  the  trustee  who  is  discharged  :  T.  Act,  1893, 
s.  12  (2) ;  in  other  cases  the  persons  having  power  to  appoint  new  trustees 
alone  make  the  declaration  :  ih.,  s.  12  (1). 

(/))  If  it  is  desired  that  a  declaration  of  trust  should  be  added,  as  to  which  Declaration  of 
see  Preliminary  Xote,  suj).,  the  following  form  may  be  used : —  ^*^*'  " 

3.  The    said  {the  nctc    Trustees  and  continuiiKj  Trustees) 

hereby  declare  that  they,  and  the  survivors  and  survivor  of  them 
and  the  executors  or  administrators  of  such  survivor,  will  stand 
possessed  of  the  said  investments,  w'hen  transferred  to  them  as 
aforesaid,  Upon  the  trusts  and  subject  to  the  pow-ers  and  provi- 
sions upon  and  subject  to  which  the  same  ought  to  be  held  under 
the  Principal  Indenture. 
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No   II. 

APPOINTMENT  hy  the  Survivor  of  Husband  and  Wife 
of  New  Trustees  of  a  Personalty  Settlement  (Two 
Funds)  comprisincj  Investments,  Mortgage  Debts  and 
Reversionary  Interests  {some  of  which  have  fallen  into 
Possession)  a  Covenant  to  settle  after-acquired  Pro- 
perty (icliich  has  taken  effect)  in  j)lace  of  a  Deceased 
Trustee  and  a  Trustee  Abroad.  Also  where  Land 
has  been  2)nrehased  under  a  imicer  [or  in  breaclt  of 
Trust]  . 


Parties. 


Recital  of 

Settlement 
two  Trust 
Funds. 


THIS  INDENTUKE,  made,  &c.,  Between  A.  B.,  of,  &c.  (surrir- 
ing  donee  of  the  power)  (hereinafter  called  the  AiDpointor),  of  the 
1st  part,  C.  T.,  of,  &c.  {continuing  Trustee),  of  the  2nd  part, 
N.  T.,  of,  &c.,  and  N.  N.  T.,  of,  &c.  {jiew  Trustees),  of  the  3rd  part, 
and  the  said  C.  T.,  N.  T.,  and  N.  N.  T.,  of  the  4th  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.,  and  made 
between  the  Appointor  of  the  1st  part,  F.  H.,  Spinster  (since 
deceased)  (afterwards  and  hereinafter  called  F.  B.),  of  the  2nd  part, 
W.  H.  {n-if'''s  fatlier)  of  the  3rd  part,  and  D.  T.  (since  deceased), 
A.  T.  {the  Trustee  abroad),  and  the  said  C.  T.  of  the  4th  part 
(being  a  Settlement  made  in  consideration  of  the  marriage,  shortly 
afterwards  solemnised,  between  the  Appointor  and  the  said  F.  B.), 
whereby  certain  investments  (previously  transferred  to  the  parties 
thereto  of  the  3rd  part)  and  reversionary  interests  (thereby 
assigned  to  them)  were  settled  upon  the  trusts  thereby  respec- 
tively declared  concerning  the  Husband's  Trust  Fund  and  the 
Wife's  Trust  Fund  therein  mentioned.  And  the  Principal  Inden- 
ture contained  a  covenant  for  the  Settlement  upon  the  trusts  of 
the  Wife's  Trust  Fund  of  certain  after-acquired  j)roperty  of  the 
said  F.  B.,  and  also  a  power  for  the  trustees  thereof,  with  the 
consent  of  the  Appointor  and  the  said  F.  B.  or  of  the  survivor  of 
them,  to  purchase  out  of  money  representing  either  Fund  land 
to  be  conveyed  to  the  trustees  thereof  upon  the  usual  trusts  for 
sale,  And  the  Principal  Indenture  contained  a  power  for  the 
survivor  of  the  Aj^pointor  and  the  said  F.  B.  to  appoint  a  new 
trustee  or  new  trustees  thereof : 
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And  whereas  the  said  D.  T.  died  on  the day  of :  P^atu  of  one 

•^  trustee. 

And  whereas  the  said  A.   T.   has  been  resident  out  of  the  one  trustee 


resident 
abroad. 


United  Kingdom  for  more  than  twelve  calendar  months  (/)  : 

And  whereas  the  sum  of  £ ,  being  money  forming  part  of  Purchase  of 

the  Husband's  Trust  Fund,  has  been  invested,  with  the  consent  Husbamrs 


Trust  Fund 
under  a 


(i)  See  T.  Act,  1893,  s.  10.     Evidence  of  the  fact  should  be  obtained  and   po^er  {k). 
preserved.  ^/'f^.*'T 

A  bankrupt  is  a  person  "  unfit  to  act "  within  the  meaning  of  T.  Act,  1893,   '      ,       , 
■^  ^  o  '  )    Bankrupt 

s.  10  :  Re  BarJar  (1875),  1  Ch.  D.  43  ;  45  L.  J.  Ch.  52 ;  Be  Adams  (1879),  12  trustee. 
Ch.  D.  634:  48  L.  J.  Ch.  613  ;  Be  HopUns  (1881),  19  Ch.  D.  61,  63  ;  and  see 
Re  Wheeler  awl  De  Rochow,  1896,  1  Ch.  315;  65  L.  J.  Ch.  219.  The  Court 
can  appoint  a  trustee  in  place  of  a  bankrupt  under  s.  25,  see  first  two  men- 
tioned cases  :  ReBeiU  (1897),  41  Sol.  J.  209;  Re Fitzherhert,  1898,  W.N.  58; 
Re  Dan-son,  1899,  W.  N.  134.  The  legal  estate  or  interest  in  the  trust  pro- 
perty remains  in  the  bankrupt :  Bankruptcy  Act,  1883,  s.  44 ;  Wace  on 
Bankruptcy,  p-p.  265  et  seq.  ;  but  can  (subject  to  T.  Act,  1893,  s.  12  (3) )  be 
transferred  to  the  new  trustees  by  vesting  declaration:  il).,  s.  12;  or  by 
vesting  order,  ih.,  ss.  25  and  35.  A  lunatic  is  a  person  "incapable  of  acting"  Lunatic 
within  the  meaning  of  T.  Act,  1893,  s.  10:  Re  Lemann  (1883),  22  Ch.  D.  *'^'^''*^^- 
633;  52  L.  J.  Ch.  560  ;  Be  Blake,  1887,  W.  N.  173;  22  L.  J.  Notes,  125;  Be 
Cutler  (1895),  39  Sol.  J.  484;  and  a  vesting  declaration  can  be  made.  Under 
ss.  128  and  12S)  of  the  Lunacy  Act,  1890,  the  Judge  in  Lunacy  can  authorise 
the  committee  of  a  lunatic  to  exercise  a  power  of  appointing  new  trustees  on 
behalf  of  a  lunatic,  and  a  vesting  order  can  be  made  under  s.  135  of  the  same 
Act,  and  see  T.  Act,  1893,  s.  40 :  Re  ShortruJye,  1895,  1  Ch.  278  ;  64  L.  J, 
Ch.  191.  The  Lunacy  Act,  1890,  s.  141,  also  provides  that  in  every  case 
where  the  Judge  in  Lunacy  can  order  a  conveyance,  &c.,  or  make  a  vesting 
order  he  may  ajipoint  new  trustees.  The  High  Court  can  appoint  new 
trustees  in  place  of  a  lunatic  under  T.  Act,  1893,  s.  25,  but  apparently 
cannot  make  a  consequentiiil  vesting  order,  which  must  be  made  by  the 
Judge  in  Lunacy  :  Re  M.,  1899,  1  Ch.  79  ;  68  L.  J.  Ch.  86 ;  see  also  Re  Lamj- 
dale,  1901,  1  Ch.  3 ;  70  L.  J.  Ch.  38  ;  Re  R.,  1906,  1  Ch.  730;  75  L.  J.  Ch. 
421.  Applications  in  lunacy  for  vesting  orders  should  be  made  by  summons,  Vesting  orders 
unless  a  petition  is  directed  to  be  presented  by  the  Judge  or  Master  :  Lunacj-  "^  lunacy. 
Eule  of  29th  October,  1900,  see  W.  N.,  1900,  Part  II.,  298.  The  above 
remarks  apply  in  cases  where  a  lunatic  is  so  found  or  not. 

An  order  may  be  made  under  Lunacy  Act,   1908,  s.  1,  authorising  the   Keceiver  to 
receiver  of  a  lunatic  not  so  found  to  do  any  act  which  the  committee  of  a   ^.ct  m  place  of 
lunatic  so  found  could  have  done. 


committee. 


(A-)  And  whereas   the   sum  of  M ,  being  money  forming  Recital  of 

part  of  the   Husband's   Trust  Fund,  has    been  invested  at  the  ChXeLh 
request  of  the  Appointor  fand  the  said  F.  B.I,  but  in  breach  of  "f  trust  and 

•^         .  '■  ^  *-      .  -■  nitention  to 

trust,  in  the  purchase  and  in  paying  the  costs  of  the  purchase  vest  it  in  the 
of  a  messuage  and  hereditaments  situated  at,  &.C.,  and  which  by  continuing 

Trustees. 
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State  of 

residue  of 

investments 

originally 

representing 

Husband's 

Trust  Fund. 


State  of 
investments 
representing 
reversionary 
share  settled 
by  Husband 
which  has 
fallen  into 
possession. 


of  the  Appointor  [and  the  said  F.  B.] ,  in  the  purchase  and  in 
paying  the  costs  of  the  purchase  of  a  messuage  and  heredita- 
ments situated  at,  &c.,  and  which  by  an  Indenture  (hereinafter 
called  the  Conveyance)  dated,  &c.,  and  made,  &c.,  were  conveyed 
to  the  trustees  of  the  Principal  Indenture  in  fee  simple  ujDon 
trust  for  sale,  the  net  proceeds  to  be  held  upon  the  trusts 
declared  by  the  Principal  Indenture  of  money  forming  part  of 
the  Husband's  Trust  Fund  : 

And  avhereas  the  residue  of  the  investments  originally  settled 
upon  the  trusts  of  the  Husband's  Trust  Fund  is  now  represented 
by  the  investments  mentioned  in  the  first  part  of  the  first 
Schedule  hereto,  which  are  standing  in  the  joint  names  of  the 
said  A.  T.  and  C.  T. : 

And  whereas  the  second  part  of  the  first  Schedule  hereto 
contains  particulars  of  investments  standing  in  the  joint  names 
of  the  said  A.  T.  and  C.  T.,  representing  the  reversionary  interest 
of  the  Appointor  assigned  by  him  in  the  Principal  Indenture 
and  which  fell  into  possession  in  the  year : 


Scj)aratc 
appointment 
to  keep  the 
trusts  of  the 
proceeds  off 
the  title  to  the 
land. 


Where  the 
land  is  not 
originally 
conveyed  on 
trust  for  sale. 

Effect  of 
trust  for  sale 
as  regards 
death  duties. 

Effect  of 
purchase  in 
breach  of  trust. 

Trust  "to 
retain  or  sell." 


an  Indenture  (hereinafter  called  the  Conve,yance)  dated.  Sec,  and 
made,  &c.,  were  conveyed  to  the  trustees  of  the  Principal 
Indenture  on  trust  for  sale  without  disclosing  any  trust,  and  it 
is  intended  that  the  same  messuage  and  hereditaments  shall  by 
an  Indenture  of  Appointment  already  prepared  and  intended  to 
bear  even  date  herewith  be  vested  in  the  said  C.  T.,  N.  T.,  and 
N.  N.  T.  in  fee  simple  and  as  joint  tenants  upon  the  trusts  of 
the  Conveyance,  and  that  the  said  N.  T.  and  N.  N.  T.  shall  be 
appointed  to  be  new  trustees  of  the  Conveyance  to  act  jointly 
with  the  said  C.  T.  for  the  purposes  thereof  (see  Prcc.  IV.,  inf., 
and  note  tliereto). 

If  tbe  land  was  simply  conveyed  to  the  trustees  in  fee  simjile,  and  not  on 
trnst  for  sale,  without  any  trusts  being  disclosed  or  declared,  then  a  convey- 
ance on  trust  for  sale  will  take  the  place  of  the  appointment  and  vesting 
declaration  of  even  date,  see  Prec.  V.,  inf. 

When  land  is  conveyed  on  trust  for  sale  a  purchaser  does  not  require 
evidence  of  payment  of  duties  on  the  death  of  a  trustee. 

Under  the  general  law,  if  land  is  purchased  in  breach  of  trust,  without 
the  concurrence  of  all  the  beneficiaries,  who  must  all  be  stii  juris,  a  trust  for 
sale  is  implied. 

If  a  personalty  settlement  contains  a  trust  "to  retain  or  sell,"  a  Irust  for 
and  not  a  power  of  sale  is  created  :  lie  Cri2>s  (1906),  95  L,  T.  865. 
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And  whereas  the  investments  originally  settled  upon  the  trusts  state  of 
of  the  Wife's  Trust  Fund  are  now  represented  by  the  mortgage  originally 
debts  mentioned  in  the  first  part  of  the  second  Schedule  hereto  w^fe'rTruft 
standing  in  the  joint  names  of  the  said  A.  T.  and  C.  T. :  ^^^• 

And  whereas  the  second  jjart  of  the  second  Schedule  hereto  state  of  after- 
contains  particulars   of  investments  now  standing  in  the  joint  property 
names  of  the  said  A.  T.  and  C.  T.,  representing  certain  property  ^vife^*^  ^^ 
acquired  by  the  said  F.  B.  after  the  solemnisation  of  her  marriage 
and  duly  vested  by  her  in  the  trustees  of  the  Principal  Indenture, 
pursuant  to  the  covenant  by  her  therein  contained  : 

And  whereas  no  part  of  the  reversionary  interest  settled  by  Reversionary 
the    said    F.   B.   in  the   Principal   Indenture   has   fallen   into  I'loUaiien  into 

possession  :  possession. 

And  whereas  the  said  F.  B.  died  on  the day  of :        Death  of 

And  whereas  the  Appointor  is  desirous  of  appointing  the  said  ,  '  ^" . 
N.  T.  and  N.  N.  T.  to  be  trustees  of  the  Principal  Indenture  in  appoint  new 
the  place  of  the  said  D.  T.  (deceased)  and  A.  T.,  who  is  abroad  as 
aforesaid : 

And  whereas  it  is  intended  that  the  said  mortgage  debts  (/)  intention  to 
and  the  interest  thereon  and  the  securities  for  the  same  shall  as  ta^^^debtT"^^*' 
soon  as  practicable  be  transferred,  with  the  other  investments  ^nd  other 

•^     ,  _  _  nivestments. 

mentioned  in  the  Schedules  hereto,  into  the  joint  names  of  the 
said  C.  T.,  N.  T.,  and  N.  N.  T.  : 

And  whereas  it  is  also  intended  that  by  an  Indenture  bearing  intention  to 
even  date  herewith,  and  made  between  the  same  parties  and  in  trasTe^VoT^ 
the  same  order  as  the  parties  hereto,  the  said  N.  T.  and  N.  N.  T.  Conveyance 

■•■  on  trust  for 
sale  (??j). 

(?)  If  the  mortgage  debts  were  created  in  favour  of  or  assigned  to  the   where 
trustees  at  the  time  of  the  marriage,  then  the  new  trustees  must  by  a  sepa-   separate 
rate  instrument  (see  Prec.  VL,  *«/.)  be  appointed  trustees  of  the  mortgage  new  trustees 
deed  or  transfer  of  mortgage.     Before  the  appointment  of  new  trustees  is  of  the  mort- 
prepared  arrangements  must  be  made  with  the  trustee  abroad  for  the  execu-   tralisfers  are 
tion  of  the  transfers.    Otherwise,  if  he  refuses  to  execute,  it  will  be  necessary  required, 
to  obtain  a  vesting  order  from  the  Court.     If  this  becomes  necessary,  the  Separate 
appointment  of  new  trustees  should  be  made  by  the  Court  so  as  to  enable   investments 
a  vesting  order  to  be  obtained.      Both  ss.  26  and  35  of  the  T.  Act,   1893,    and  mortgage 
provide  that  the  property  shall  be  vested  in  such  person  as  the  Court  directs 
and  the  new  trustees  may  not  be  ap})roved  by  the  Court ;  and  see  Seton, 
6th  ed.,  1210  et  seq. 

{m)  See  Prec.  lY.,  ////.  The  new  trustees  of  the  conveyance  must  not  be 
appointed  by  this  deed,  or  the  trusts  of  the  proceeds  will  be  brought  on  the 
title  to  the  land. 

P. — VOL.  II.  40 
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AxDpointment 
of  new 
trustees. 


Vesting 
declaration  of 
reversionary 
interest  and 
other  things 
in  action. 


shall  under  a  power  for  that  purpose  conferred  by  the  Conveyance 
be  appointed  trustees  thereof  in  the  place  of  the  said  D.  T.  and 
A.  T.,  and  that  the  same  Indenture  shall  contain  a  proper  declara- 
tion for  vesting  in  the  said  C.  T.,  N.  T.,  and  N.  N.  T.  the 
messuage  and  hereditaments  comprised  in  the  Conveyance  upon 
the  trusts  declared  by  that  Conveyance  : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows  :— 

1.  For  effectuating  the  aforesaid  desire  and  in  exercise  of  the 
power  for  this  purpose  conferred  on  him  by  the  Principal  Inden- 
ture [the  Trustee  Act,  1893] ,  and  of  all  other  powers,  the 
Appointor  hereby  appoints  the  said  N.  T,  and  N.  N.  T.  to  be 
trustees  of  the  Principal  Indenture  in  the  place  of  the  said 
D.  T.  (deceased)  and  of  the  said  A.  T.,  who  is  abroad  as  aforesaid, 
and  to  act  jointly  with  the  said  C.  T.  for  all  the  purposes  of  the 
Principal  Indenture. 

2.  The  Appointor  hereby  declares  that  the  right  to  receive 
the  reversionary  interest  settled  by  the  said  F.  B.  in  the  Principal 
Indenture  and  all  chattels,  and  also  the  right  to  recover  and 
receive  all  debts  and  other  things  in  action  subject  to  the  trusts 
of  the  Principal  Indenture,  shall  forthwith  vest  in  the  said  C.  T., 
N.  T.,  and  N.  N.  T.  as  trustees  of  the  Principal  Indenture  and 
as  joint  tenants  for  the  purposes  and  upon  the  trusts  thereof. 

In  witness,  &c. 


The  First  Schedule  above  referr:ed  to. 
Particulars  of  the  Husband's  Trust  Fund. 

First  Part. 

Investments  representing  those  originally  settled  and  not  laid 
out  in  land. 

Second  Part. 

Investments  representing  the  reversionaiy  share  settled   by 
the  Appointor  which  has  fallen  into  possession. 


The  Second  Schedule  above  referred  to. 
Particulars  of  the  Wife's  Trust  Fund. 
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First  Part. 
Investments  representing  those  originally  settled. 

Second  Part. 

Investments  representing  property  brought  into  settlement  by 
the  said  F.  B.  pursuant  to  her  covenant  to  settle  after-acquired 
property. 

No.    III. 

APPOINTMENT  o/New  Trustees  of  a  Personalty  Settle- 
ment (One  Fund)  hy  a  Continuing  Trustee  (»)  under 
the  Statutory  Power  iclwre  the  Persons  nominated 
to  Appennt  are  Dead  or  are  Unable  or  Unwiljling  to 
act  (o).  Variations  uliere  tlie  Appointment  is  made  hi/ 
a  PiETiRiNG  Trustee  (j)).  Also  irliere  there  have  hrcn 
Previous  Appointments  of  New  Trustees  and  where 
Money  has  been  Advanced  to  Children  under  a 
Power. 

THIS    INDENTURE,  made,  Szc,  Between  C.  T.,  of,  &c.   {the  Parties. 
continuing   Trustee),  of  the  one  part,  and   N.   T.,  of,  Sec,   and 
N.  N.  T.,  of,  &c.  (the  new  Trustees),  of  the  other  part : 

(/()  See  T.  Act,  1S93,  s.  10.     A  continuing  trustee  is  one  who  intends  to  "Continning 

continue  to  act  after  the   appointment  is  execiited :  Re  Coates  to  I'arsoits  trustee. 
(1887),  34  Ch.  D.  370 ;  56  L.  J.  Ch.  242. 

(o)  The  words  in  s.  10,  "  person  or  persons  nominated  for  the  piu'jiose  of  Who  have 

appointing  new  trustees  by  the  instrument  creatin";  the  trust,"  refer  to  the  po^eyto 
J-  •■  ^  _       -^  c  _  appoint 

l)erson  or  persons  nominated  either  generally  or  for  the  piu-jiose  of  appoint-   trustees  and 

inj?  new  trustees  in  the  particular  event  which  has  haiipened  :  Be   Wheeltr   '*^'^^°  niay  be 

clT)DOintC(l 

and  Be  Eochoiv,  1896,  1  Ch.  315;  65  L.  J.  Ch.  219.  Hence,  where  persons 
are  nominated  to  appoint  in  particular  instances  and  the  instance  in 
qu.estion  is  not  covered  by  the  instrument,  but  is  so  covered  by  the  T.  Act, 
1893,  the  appointment  must  be  made  bj-  the  trustees  under  the  statutory 
power,  and  not  by  the  persons  nominated  :  S.  C.  The  donees  of  the  statutory 
power  of  appointment  cannot  appoint  themselves,  but  it  seems  that  if  thej' 
refuse  to  make  any  appointment,  there  is  nothing  to  prevent  the  continuing 
trustees,  etc.,  from  appointing  the  named  donees  to  be  trustees. 

ip)  See  T.  Act,  1893,  s.  10  (4).      The  words  '■'•  nominated  trustee  but  dying   Trustee  nomi- 
before  the  testator  "  in  this  .sub-section  do  not  enable  the  personal  repre-  Jilted  dymg 
sentatives  of  a  person  nominated  trustee  but  dying  before  the  testator  to 
appoint  under  sub-s.  1  :  XirhdJsaii  v.  Field,  1893,  2  Ch.  511  ;  62  L.   J.  Ch. 
1015- 

40—2 
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Recital  of 
Settlement. 


Death  of 
persons 
nominated 
to  appoint. 

Reference  to 
first  schedule 
showing  that 
C.  T.  is  the 
sole  surviving 
trustee. 

Issue  of  the 
marriage  and 
advancement 
made  to  one 
of  them. 


Recital  where 

several 

advancements. 


Whereas  these  presents  are  supplemental    to  an  Indenture 

(hereinafter  called  the  Principal  Indenture)  dated  the  day 

of  ,  and  made  between  A.  B.,  of,  &c,  (since  deceased),  of  the 

1st  part,  F.  A.,  Spinster  (since  deceased)  (afterwards  and  herein- 
after called  F.  B.),  of  the  2nd  part,  and  X.  T.,  Y.  T.,  and  Z.  T.  of 
the  Brd  part  (being  a  Settlement  made  in  consideration  of  the 
marriage,  shortly  afterwards  solemnised,  between  the  said  A.  B. 
and  F.  B.),  whereby  certain  investments  (previously  transferred 
to  the  i)arties  thereto  of  the  3rd  part),  and  the  varied  invest- 
ments for  the  time  being  representing  the  same  (therein  and 
hereinafter  called  the  Trust  Fund),  were  settled  upon  the  trusts 
therein  mentioned,  And  the  Principal  Indenture  contained  a  power 
for  the  trustees  thereof,  with  the  consent  in  writing  of  the  said 
A.  B.  and  F.  B.  during  their  joint  lives  and  of  the  survivor  of 
them  during  his  or  her  life,  to  advance  to  any  child  of  the  said 
marriage  any  sum  not  exceeding  one-half  of  the  expectant  or 
presumptive  share  of  such  child,  And  the  Principal  Indenture 
contained  a  power  for  the  said  A.  B.  and  F.  B.  during  their  joint 
lives  and  for  the  survivor  of  them  during  his  or  her  life  to 
appoint  new  trustees  thereof  [or  if  the  Settlement  contained  no 
poicer  to  ajypoint,  say  "  But  no  person  was  nominated  by  the 
Principal  Indenture  to  appoint  new  trustees  thereof "] : 

And  whereas  the  said  A.  B.  died  on  the  day  of  

and  the  said  F.  B.  died  on  the day  of (q) : 

And  whereas,  as  aj)pears  from  the  first  Schedule  hereto,  the 
said  C.  T.  is  now  the  sole  surviving  trustee  of  the  Principal 
Indenture,  D.  T.  and  D.  J).  T.,  his  co-trustees,  having  died,  as 
appears  from  the  same  Schedule  : 

And  whereas  there  was   issue  of  the  marriage  of   the    said 

A.  B.   and  F.  B. children  and  no  more  (none  of    whom 

have  yet  attained  vested  interests  in  the  Trust  Fund  (r)),  includ- 
ing J.  B.,  to  whom  in  the  year the  sum  of  £ (s)  was, 

[q)  This  recital  will,  of  course,  be  ouiittecl  if  the  appointment  is  made  on 
other  grounds,  in  which  case  it  will  be  recited,  e.(j.,  that  the  donees  of  the 
power  are  unwilling  to  act.  They  should  then  be  made  parties  to  admit  the 
statement. 

(r)  Of  course,  if  all  the  children  have  attained  indefeasible  vested  interests, 
their  shares  will  be  distributed  and  no  appointment  will  be  required. 

(s)  Where  there  have  been  several  advancements  or  appointments  of 
shares  to  children,  &c.,  to  which  it  is  desired  to  refer,  the  facts  should  be 
inserted  in  schedules  and  recitals  substituted  here  as  follows  : — 

And  whereas  there  was  issue  of  the  marriage  of  the  said  A.  B. 
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171  exercise  of  the  power  for  that  purpose  conferred  by  the 
Prhicipal  Indenture  and  with  the  consent  of  the  said  A.  B.  and 
F.  B.,  advanced  by  the  trustees  thereof  out  of  his  expectant 
interest  in  the  Trust  Fund  : 

And  whereas  the  residue  of  the  Trust  Fund  is  now  represented  state  Df 

Trust  Fund. 

and  F.  B. children  and  no  more,  to  some  of  whom  advance- 
ments  have   been  made,  as  appears  from  the   Schedule 

hereto : 

And  wheeeas  the Schedule  hereto  contains  particulars  of  Recital  where 

appointments  made  by  the  said  A.  B.  and  F.  B.  in  respect  to  the  appoh^^ments 

Trust  Fund  and  of  the  dealings  with  shares  so  appointed.  of  shares  in  the 

"  ^  *-  Trust  Fmicl. 

Tlic  sclicdiilcii  icill  take  tltc  foUowi)!;/  form  : — 


The  Schedule  above  referred  to. 

Particulars  of  advancements. 


Schedule 
where  several 
advancements. 


The 


Schedule  above  referred  to. 


Particulars   of   appointments    and    dealings    with    appointed  Schedule 

where  several 


shares. 
(Date.) 


Deed  Poll  under  the  hands  and  seals  of  the  said  A.  B 

and  F.  B.,  being  an  appointment  of  one share 

of  the  Trust  Fund  to   their  daughter  P.  B.  in  con- 
temj^lation  of  her  marriage. 

(Date.)  Indenture  between,  &c.  (state  parties),  whereby  the 
share  appointed  by  the  above-mentioned  deed  was 
assigned  to  Trustees. 

{Date.)  Deed  Poll  under  the  hands  and  seals  of  the  said  A.  B. 
and  F.  B.,  being  an  appointment  of  the  residue  of 
the  Trust  Fund  among  their  children  other  than  the 
said  P.  B. 

{Date.)  Indenture  between  {state  parties),  being  an  assignment 
by  Q.  B.,  one  of  the  sons  of  the  said  A.  B.  and  F.  B., 
of  his share  to  Pi.  S.  by  way  of  mortgage. 


appointments 
of  the  Trust 
Fund. 
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Desire  to 
appoint,  where 
surviving 
trustee 
continues  to 
act  (f). 


[Variation. 
Desire  to 
appoint,  where 
surviving 
trustee 
retires  (u).'] 

Intention  to 

transfer 

investments. 


Appointment 
of  new  trustees 
where  the 
surviving 
trustee  con- 
tinues to  act. 


Variation 
where  the 
surviving 
trustee 
retires. 


Vesting 
dechxration. 


by  the  investments  mentioned  in  the  second  Schedule  hereto 
standing  in  the  name  of  the  said  C.  T.  : 

And  whereas  the  said  C.  T.  is  desirous,  in  exercise  of  the 
statutory  power  conferred  on  him  for  that  purpose,  of  appointing 
the  said  N.  T.  and  N.  N.  T.  to  be  trustees  of  the  Principal  Indenture 
in  the  [)lace  of  the  said  D.  T.  and  D.  D.  T.,  both  of  whom  have 
died,  as  mentioned  in  the Schedule  hereto  : 

[And  whereas  the  said  C.  T.  is  desirous  of  retiring  from  the 
trusts  of  the  Principal  Indenture  and  of  appointing  the  said 
N.  T.  and  N.  N.  T,  to  be  trustees  thereof  in  the  place  of  himself 
and  of  the  said  D.  T.  :] 

And  whereas  it  is  intended  that  (after  raising  and  jjaying 
thereout  the  costs  of  and  incidental  to  the  prei^aration  and 
execution  of  these  presents)  the  investments  mentioned  in  the 
second  Schedule  hereto  shall  be  forthwith  transferred  into  the 
joint  names  of  the  said  [C.  T.],  N.  T.,  and  N.  N.  T.,  to  be  held 
by  them  upon  the  trusts  of  the  Principal  Indenture : 

NOW  THIS  INDENTUEE  WITNESSETH  that  for  effectuating 
the  aforesaid  desire  and  in  exercise  of  the  power  for  this  purpose 
conferred  by  the  Trustee  Act,  1893,  and  of  all  other  poM^ers,  the 
said  C.  T.  hereby  appoints  the  said  N.  T.  and  N.  N.  T.  to  be 
trustees  of  the  Principal  Indenture  in  the  place  of  the  said 
D.  T.  and  I).  D.  T.  (both  deceased)  and  to  act  jointly  with  the 
said  C.  T.  for  all  the  purposes  of  the  Principal  Indenture  [or  if 
the  surviriiifi  Truster  retires,  sen)  "in  the  place  of  the  said  D.  T. 
(deceased)  and  of  the  said  C.  T.  (who  retires  from  the  trust)  "] . 
In  witness,  &c.  (x). 

The  First  Schedule  above  referred  to. 

Documents  and  facts  showing  that  the  said  C.  T.  is  the  sole 
surviving  trustee  of  the  Principal  Indenture. 

{t)  In  this  case  the  surviving  trustee  merely  appoints  two  new  trustees  to 
fill  up  the  two  vacancies. 

in)  Here,  as  the  surviving  trustee  retires,  he  must  appoint  a  trustee  in  his 
place :  T.  Act,  1893,  s.  10,  and  see  particularly  sub-s.  4.  S.  11  does  not  (except 
under  the  Public  Trustee  Act,  1906,  s.  5)  apply,  as  there  is  only  one  existing 
trustee.  A  vacancy  is  left  in  the  place  of  D.  D.  T.,  which  can  be  subse- 
quentlj^  filled  up  or  left  open,  according  to  the  wishes  of  the  parties. 

{or)  It  is  assumed  here  that  the  settlement  only  comprises  investments, 
and  that  a  vesting  declaration  is  accoi'dingly  not  required.  If  it  is  required, 
see  last  two  Precedents. 
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-  18—.     On  this  date  the  said  X.  T.  died. 

-  18 — .     On  this  date  the  said  Y.  T.  died. 

-  18—.     By  an  Indenture  of  Appointment  of  new  Trustees 

of  this  date  made  between  the  said  A.  B.  and  F.  B. 
of  the  1st  part,  the  said  Z.  T.  of  the  2nd  part,  and 
the  said  D.  T.,  D.  D.  T.,  and  C.  T.  of  the  3rd  part, 
the  said  A.  B.  and  F.  B.,  in  exercise  of  the  power 
for  that  purpose  conferred  on  them  by  the  Principal 
Indenture,  appointed  the  said  D.  T.,  D.  D.  T.,  and 
C.  T.  to  be  Trustees  of  the  Principal  Indenture  in  the 
place  of  the  said  X.  T.  and  Y  .T.  (both  deceased)  and 
of  the  said  Z.  T.,  who  thereby  retired  from  the  trust. 

-  19—.     On  this  date  the  said  D.  T.  died. 

-  19—.     On  this  date  the  said  D.  D.  T.  died. 


The  Second  Schedule  above  keferked  to. 
Particulars  of  investments  now  representing  the  Trust  Fund. 

No.  IV. 

APPOINTMENT  of  New  Trustees  (>/  a  Conveyance  oh 
Trust /or  Sale  o/Land  o/even  Date  icith  a  Personalty 
Settlement  (/y).  Variation  u-hcrc  the  Land  has  been 
])tnr]tas<'d  imdcr  a  Power  after  the  Date  of  the  Settlement. 
Variations  ^/n/"  Copyholds  and  Leaseholds. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  Sec,  and  Parties. 
F.  B.,  his  wife  (hereinafter  called  the  Appointors),  of  the  1st  part, 
C.  T.,  of,  &c.,  of  the  2nd  part,  and  N.  T.,  of,  &c.,  and  N.  N.  T.,  of, 
&c.,  of  the  3rd  part  : 


Whereas  these  presents  are  supplemental  to  an  Indenture  of  Recital  o 

■■■  ^  ^  Conveyai 


f 
'onveyance  on 


Conveyance  (hereinafter  called  the  Principal  Indenture)  dated,  tmst  for  sale 

of  even  date 
— with  the  Settle- 

(y)  It  is  important  that  the  new  trustees  of  the  con vej'ance  and  settlement  ment(^). 
should  be  appointed  by  separate  instruments  to  avoid  bringing  the  trusts  of 
the  proceeds  on  the  title  to  the  land.     If  there  are  several  conveyances  the 
appointment  may  be  made  supplemental  to  them  all. 

(z)  Where  the  land  has  been  pu.rchased  under  a  power  in  a  personalty  Variation 

settlement,  substitute  the  following  recital :—  o"  purchase 

under  a  power 

Whereas  these  presents    are   supplemental  to  an  Indenture  Eecitaiof 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.,  and  made  on'tluirfor 
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Death  of  two 
trustees. 


Desire  to 
appoint  new 
trustees. 


Appointment 
of  new 
trustees. 


Vesting 
declaration 
of  freeholds 
held  on  trust 
for  sale  (a). 

sale  where 
land  purchased 
under  a  power 
in  a  personalty 
settlement. 


Variations  for 
leaseholds 
held  on  trust 
for  sale. 

Copyholds 


&c.,  and  made  between  the  said  A.  B.  {settlor)  of  the  1st  part, 
the  said  A.  B.  and  F.  B.  (then  F.  H.,  Spinster)  of  the  2nd  part, 
and  D.  T.,  D.  D.  T.,  and  C.  T.  of  the  3rd  part,  whereby  in 
consideration  of  the  marriage,  shortly  afterwards  solemnised, 
between  the  Appointors  certain  freehold  hereditaments  situated, 
&c.  {describe  the  ■parcels  shortly),  were  conveyed  unto  and  To  the 
use  of  the  said  D.  T.,  D.  D.  T.,  and  C.  T,  in  fee  simple  Upon  the 
trusts  therein  mentioned  {i.e.,  trust  for  sale  and  to  hold  i^roceeds 
on  trusts  of  Indenture  of  even  date).  And  by  the  Principal 
Indenture  power  was  given  to  the  Appointors  during  their  joint 
lives  to  appoint  new  trustees  thereof : 

And  whereas  the  said  D.  T.  died  on  the  day  of  

and  the  said  D.  D.  T.  died  on  the day  of : 

And  whereas  the  Appointors  are  desirous  of  appointing  the 
said  N.  T.  and  N.  N.  T.  to  be  trustees  in  the  place  of  the  said 
D.  T.  and  D.  D.  T.  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  For  effectuating  the  aforesaid  desire  and  in  exercise  of  the 
power  for  this  purpose  conferred  on  them  by  the  Principal 
Indenture  and  of  all  other  powers,  the  Ap]3ointors  hereby  appoint 
the  said  N.  T.  and  N.  N.  T.  to  be  trustees  of  the  Principal 
Indenture  in  the  place  of  the  said  1).  T.  and  I).  J).  T.  (both 
deceased)  and  to  act  jointly  with  the  said  C.  T.  for  all  the 
purposes  of  the  Principal  Indenture. 

2.  The  said  A.  B.  and  F.  B.,  with  the  assent  of  the  said  C.  T., 
hereby  declare  that  All  the  hereditaments  now  subject  to  the 
trusts  of  the    Principal    Indenture  shall  forthwith  vest  in  the 

between  X.  {tlie  Vendor)  of  the  1st  part,  the  Appointors  of  the 
'2nd  part,  and  D.  T.,  D.  D.  T.,  and  C.  T.  of  the  3rd  part,  whereby 
a  messuage  and  hereditaments  situated,  &c.  {describe  the  jjarccls 
shortly),  were  conveyed  unto  and  To  the  Use  of  the  said  D.  T., 
D.  D.  T.,  and  C.  T.  in  fee  simple  Upon  trust  for  sale  as  therein 
mentioned,  and  it  was  thereby  provided  that  the  Appointors 
during  their  joint  lives  should  have  power  to  appoint  new 
trustees  thereof. 

(a)  Leaseholds  can  be  vested  by  declaration,  but  in  this  case  the  recitals 
will  state  the  lease  and  the  assignment  thereof  to  the  original  trustees  on 
trust  for  sale  ;  the  vesting  declaration  will  be  "  for  the  terms  or  interests 
which  ought,  &c." 

The  legal  interest  in  copyholds  cannot  be  passed  by  vesting  declaration. 
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said  C.  T.,  N.  T.,  and  N.  N.  T.  in  fee  simple  or  for  other  the 
estate,  term  and  interest  \\'hich  ought  to  be  vested  in  them  as 
trustees  of  the  Principal  Indenture  and  as  joint  tenants  for  the 
purposes  and  ujjon  tlie  trusts  thereof. 
In  witness,  &c. 

No.  V. 

CONVEYANCE  on  Trust  for  Sale  of  Freehold  Heredita- 
ments, imrchascd  without  Authority  and  originally 
conveyed  icitJiout  disclosing  any  Trust  {b). 

THIS    INDENTURE,  made,   &c.   (same  imrties  as  last  Prece-  Parties. 
dent,  hut  A.  B.  and  F.  B.  icill  not  be  called  the  Appointors)  : 

Whereas  these  presents  are  supplemental    to   an    Indenture  Recital  of 
of    Conveyance    (hereinafter    called    the    Principal    Indenture)  ^Traiteer 
dated,  &c.,  and  made,   &c.  {see   last  Precedent),  whereby  certain  without  dis- 

hereditaments  at were  conveyed  unto  and   To  the  use  of 

the  said  D.  T.,  D.  D.  T.,  and  C.  T.  in  fee  simple  as  joint  tenants  : 
And  avhereas,  &c.  {deaths  of  D.  T.  and  D.  D.  T.) : 
And  whereas  the  said  D.  T.,  J).  D.  T.,  and  C.  T.  (c)  never  had 
an}'  beneficial  interest  in  the  said  hereditaments,  and  the  same 
ought  to  have  been  convej^ed  to  them  upon  the  trusts  hereinafter 
declared  as  the  parties  hereto  hereby  admit : 

In  tbis  case  the  covenant  to  surrender  on  trust  for  sale  should  be  made  the   held  on  trust 

l^rincipal  indenture  ;  the  surrender  to  and  admission  of  the  original  trustees    °^  ^'^  ®" 

and  the  agreement  to  surrender  to  the  use  of  the  continuing  and  new  trustees 

should  be  recited.     The  deed  will  merely  be  an  appointment  of  new  trustees 

of  the  covenant  to  surrender,  but  a  new  covenant  to  siu-render  can  be  given 

by  the  trustee  who  is  on  the  rolls.    The  new  surrender  and  admission  will  be 

taken  separately  and  will  be  prepared  by  the  steward  of  the  manor. 

If  land  has  been  purchased  in  breach  of  trust  and  conveyed  on  trust  for   Purchase  of 
sale,  then  this  Precedent  will  apply  as  if  the  land  had  been  purchased  under  land  ua  breach 
a  power.     If  the  land  is  not  conveyed  on  trust  for   sale,    then   the  next 
Precedent  will  be  applicable. 

(h)  This  Precedent  is  only  applicable  where  the  conveyance  to  the  original   Precedent  only 
trustees  does  not  contain  a  trust  for  sale  ;  if  there  is  a  trust  for  sale,  see   f'PPjicable  if 
last  Precedent.     This  is  the  Precedent  of  the  deed  referred  to  in  the  recital  of  express  trust 
the  purchase  of  freeholds  in  breach  of  trust  contained  in  the  second  note  to    ^°^'  ^''^^^■ 
Prec.  II.,  p.  623,  sup.     It  only  carries  out  the  law  that  land  acquired  in  breach 
of  trust  is  held  on  an  implied  trust  for  sale.     On  a  sale  the  purchaser  should 
be  made  to  take  these  recitals  as  conclusive  evidence. 

(c)  This  shows  that  no  duties  are  payable,  see  note  to  Prec.   II.,  "Effect 
of  trust  for  sale  as  regards  death  duties,"  p.  624,  siq:). 
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Conveyance. 


Habendum 
on  trust  for 
sale. 


And  whereas  the  said  C.  T.  has  at  the  request  of  the  said 
A.  B.  and  F.  B.  agreed  to  convey  the  said  hereditaments  in  the 
manner  hereinafter  aj)pearing : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  premises,  the  said  C.  T.,  As  Trustee,  hereby  conveys  unto  the 
said  N.  T. 

All  the  hereditaments  comprised  in  or  expressed  to  be  con- 
veyed by  the  Principal  Indenture, 

To  HOLD  unto  the  said  N.  T.  in  fee  simple.  To  the  use  of  the 
said  C.  T.,  N,  T.,  and  N.  N.  T.,  as  joint  tenants  in  fee  simple, 
Upon  trust  that  the  said  C.  T.,  N.  T.,  and  N.  N.  T.  (hereinafter 
called  the  Trustees,  which  expression,  where  the  context  so 
admits,  includes  the  survivors  and  survivor  of  them  and  the 
executors  or  administrators  of  such  survivor  or  other  the  trustees 
or  trustee  for  the  time  being  hereof)  shall,  with  the  consent  in 
writing  of  the  said  A.  B.  and  F.  B.  during  their  joint  lives  and 
of  the  survivor  of  them  during  his  or  her  life,  and  after  the 
death  of  both  at  the  discretion  of  the  Trustees,  sell  the  said 
hereditaments  and  shall  stand  possessed  of  the  net  money  to 
arise  from  any  such  sale  after  payment  of  the  costs  incidental 
thereto,  Upon  the  trusts  and  subject  to  the  powers  and  provisions 
which,  under  an  Indenture  dated,  &c.  (being  a  Settlement  made 
in  consideration  of  the  marriage  solemnised  between  the  said 
A.  B.  and  F.  B.),  are  now  subsisting  with  respect  to  money 
forming  part  of  the  Trust  Fund  [or  the  Husband's  Trust  Fund, 
or  the  Wife's  Trust  Fund,  as  the  case  may  he]  thereby  settled. 

2.  Provided  always  {d),  that  the  said  A.  B.  during  his  life,  and 
after  his  death  the  said  F.  B.  during  the  residue  of  her  life, 
shall,  until  sale  of  the  premises,  have  with  reference  thereto  all 
the  powers  of  leasing  which  are  conferred  by  section  forty-six  of 
the  Settled  Estates  Act,  1877,  on  the  persons  therein  named. 

Power  to  lease  {d)  It  is  assumed,  as  the  personalty  settlement  does  not  contain  a  power 
A^t  1877  ^^  invest  in  land,  that  there  is  no  express  power  to  lease  ;  see,  as  to  the 

where  no 'order  power  in  the  text,  ^e  XaMi,7  (1866),  L.  E.  lEq.  416;  35  L.  J.  Ch.  282;  cf. 
obtained  under  T^yj^^i,  y_  ^'.  (1876),  3  Ch.  D.  145  ;  45  L.  J.  Ch.  848.  It  is  also  assumed  that 
1884,  S.7.  A.  B.  and  r.  B.  have  successive  life  interests  under  the  personalty  settle- 

ment. In  this  case  it  is  conceived  that  the  usual  declaration  as  to  the  rents 
and  profits  should  be  omitted,  and  that  if  a  loss  is  likely  to  arise  in  connexion 
with  the  breach  of  trust  a  scheme  for  accumulating  them  as  an  indemnity 
fund  for  the  trustees  should  be  arranged ;  in  any  case  the  trustees  will 
probably  require  some  indemnity  if  the  land  is  not  to  be  sold  at  once. 


Declaration  as 
to  leasing 
powers  under 
S.  E.  Act, 
1877,  s.  4G. 
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3.  The   said  A.  B.  and  F.  B.  during  their  joint  lives  and  the  Power  to 
survivor  of  them  during  his  or  her  life  shall  have  power  from  tSeet."*^^ 
time  to  time  to  appoint  a  new  trustee  or  new  trustees  of  these 
presents  (r). 

In  witness,  itc. 

No.  VI. 

APPOINTMENT  of  New  Trustees  of  a  Mortgage  Debt 
{settled  by  a  Transfer  of  even  Date  uitli  a  Personalty 
Settlement)  and  Transfer  of  the  Debt  and  Securi- 
ties (/).  Variations  ivhere  the  Mortgage  was  created  in 
favour  of  Trustees  in  Consideration  of  the  J\Iarriage. 

THIS  INDENTURE,  Sec,  Between  A.  B.,  of,  &c.,  and  F.  B.,  his  Parties. 
wife,  of  the  1st  part,  Pi.  T.,  of,  &c.  (retiring  Trustee),  of  the  2nd 
part,  C.  T.,  of,  &c.  (continuing  Trustee),  of  the   3rd  part,  N.  T., 
of,  &e.,  and  N.  N.  T.,  of,  &c.  (new  Trnstees),  of  the  4th  part,  and 
the  said  C.  T.,  N.  T.,  and  N.  N.  T.  of  the  5th  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture  of  Recital  of 
Transfer  of  Mortgage  (hereinafter  called  the  Principal  Indenture)  Sortgage^L 
dated,  &c,,  and  made  between  the  said  A.  B.  of  the  1st  part,  the  ti^e  marriage. 
said  F.  B.  (then  F.  H.,   Spinster)  of  the  2nd  part,  and  D.  T. 
and  the  said  Pi.  T.  and  C.  T.  of  the  3rd  part  (indorsed  on  an 
Indenture    of    Mortgage     (hereinafter     called    the     Mortgage) 
dated,  &c.,   and  made,   &c.),  whereby  in    consideration  of    the 
marriage,  shortly  afterwards  solemnised,  between  the  said  A.  B. 

and  F.  B.   the  principal   sum    of  £ and   interest  thereon 

secured  by  the  Mortgage  were  assigned  unto  the  said  D.  T., 
R.  T.,  and  C.  T.  upon  the  trusts  therein  referred  to.  And  the 
hereditaments  comprised  in  the  Mortgage  were  conveyed  to 
them  in  fee  simple,  subject  to  the  right  of  redemption  sub- 
sisting thereunder,  And  by  the  Principal  Indenture  the  power  of 
appointing  new  trustees  thereof  was  conferred  on  the  said  A.  B. 
and  F.  B.  during  their  joint  lives  (</) : 

(e)  This  power  siiould  follow  the  words  of  the  like  power  in  the  money 

settlement. 

(/)  See  T.  Act,  189;3,  s.  12  (3). 

((/)  If,  in  consideration  of  the  marriage,  a  mortgage  was  created  in  favoiu'   Variation 

of  the  trustees,  then  this  appointment  will  he  made  supplemental  to  the   where  mort- 
gage was 
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Deatli  of  a 
Trustee. 

State  of  mort- 
gage debt. 


Desire  of  one 
Trustee  to  be 
discharged  and 
for  appoint- 
ment of  new 
trustees. 


Appointment 
of  new 
trustees. 


And  whereas  the  said  D.  T.  died  on  the day  of 

And  whereas  the    said   principal   sum    of    £ ,   with 


the 


Assignment 
of  mortgage 

debt  (7;). 


Conveyance  of 
the  land  (J). 


current  interest  thereon,  is  still  owing  to  the  said  E.  T.  and  C.  T. 
upon  the  security  of  the  Mortgage : 

And  whereas  the  said  E.  T.  is  desirous  of  being  discharged 
from  the  trusts  of  the  Principal  Indenture,  and  the  said  A.  B. 
and  F.  B.  are  desirous  of  appointing  the  said  N.  T.  and  N.  N.  T. 
to  be  trustees  thereof  in  his  place  [and  in  the  place  of  the  said 
D.  T.  (deceased)] : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  For  effectuating  the  aforesaid  desire  and  in  exercise  of 
the  power  for  this  purpose  conferred  on  them  by  the  Principal 
Indenture,  and  of  all  other  powers,  the  said  A.  B.  and  F.  B.  hereby 
appoint  the  said  N.  T.  and  N.  N.  T.  to  be  trustees  of  the 
Principal  Indenture  in  the  place  of  the  said  E.  T.  (who  retires 
from  the  trust)  [and  of  the  said  J).  T.  (deceased)]  and  to  act 
jointly  with  the  said  C.  T.  for  all  the  purposes  of  the  Principal 
Indenture. 

2.  In  consideration  of  the  premises  the  said  E.  T.  and  C.  T., 
As  Trustees,  hereby  assign  unto  the  said  C.  T.,  N.  T.,  and 
N.  N.  T. 

All  that  the  principal  sum  of  £ now  owing  upon  the 

security  of  the  Mortgage,  and  all  interest  due  and  to  become  due 
thereon,  and  the  full  benefit  of  and  the  right  to  exercise  and 
enforce  all  powers  and  securities  for  compelling  payment  of  the 
said  sum  and  interest. 

To  HAvi']  and  receive  the  same  unto  the  said  C.  T.,  N.  T.,  and 
N.  N.  T.  absolutely,  Ui^on  the  trusts  by  the  Principal  Indenture 
declared  or  referred  to  concerning  the  same. 

3.  For  the  consideration  aforesaid  the  said  E.  T.  and  C.  T., 
As  Mortgagees,  hereby  convey  unto  the  said  C.  T.,  N.  T.,  and 
N.  N.  T. 

All  the  hereditaments  comprised  in  or  conveyed  by  the 
Mortgage, 


created  in 
favour  of  the 
trustees  in 
consideration 
of  the 
marriage. 


mortgage.  In  either  case  the  trusts  of  the  mortgage  debt  will  be  declared 
by  reference  to  the  personalty  settlement  of  even  date,  and  a  power  will  be 
giTen  to  appoint  new  trustees. 

{]/)  Notice  of  this  assignment  should  be  given  to  the  mortgagor. 

(i)  This  conveyance  takes  effect  under  Conv.  Act,  1881,  s.  50. 
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To  HOLD  unto  and  To  the  use  of  the  said  C.  T.,  N.  T.,  and 
N.  N.  T.  in  fee  simple,  subject  to  the  right  of  redemption  sub- 
sisting therein  under  the  Mortgage,  on  payment  of  the  said  sum 
of  J6— —  and  the  interest  thereon  (/.). 

4.  Provided  always,  that  the  covenants  implied  by  reason  of  implied 
the  said  E.  T.  and  C.  T.  being  expressed  to  assign  and  convey  as 
mortgagees  as  aforesaid  shall  take  effect  as  if  the  premises  had 
been  expressed  to  be  assigned  and  conveyed  to  the  said  N.  T.  and 
N.  N.  T.  alone. 

In  witness,  See. 

No.  YII. 

TEANSFER  of  a  Mortgage  on  the  Appointment  of  New 
Trustees  ivlicre  the  Mortgage  Debt  has  been  acquired 
since  the  Date  of  tlie  Settlement  (/). 

THIS  INDENTURE,  made.  Sec,  Between  E.  T.,  of,  &c.  {retiring  Parties. 
Trustee),  and  C.  T.,  of,  &c.  {c(inti)iuing  Trustee)  (hereinafter  called 
the  Mortgagees),  of  the  one  part,  and   the  said  C.   T.,  N.  T., 
of.  Sec,  and  N.  N.  T.,  of,  &c.  (hereinafter  called  the  Transferees), 
of  the  other  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture  of  Recital  of 
Mortgage    (hereinafter   called    the   Principal   Indenture)    dated     °^  ^'^°^' 

the day  of ,  and  made  between  X.  of  the  one  part,  and 

D.   T.  (since  deceased)  and  the  said  E.   T.  and  C.  T.    of   the 
other  part,  being  a  mortgage  of  the  fee  simple  of  certain  lands 

(/.')  The  stamp  will  be  lO.s.  as  the  existence  of  a  trust  is  disclosed,  though   Stamp, 
the   trusts   of  the  mortgage  debt  are  not    brought  on  to  the  title  to  the 
mortgaged  laud. 

(/)  In   this   case   the   mortgage   debt   lepresents   an   investment   by  the   Transfer  of 
trustees,  and,  if  properly  drawn,  the  mortgage  will  have  been  made  to  them   held  as^trnst 
without  any  I'eference  to  the  settlement.     The  new  trustees  will  be  appointed   property, 
bj'  the  instrument  apiaointiug  trustees  of  the  personalty  settlement. 

It  should  only  be  stated  that  the  transferees  (i.e.,  the  new  and  continuins:  Trusts  must 
trustees)  are  entitled  to  the  mortgage  debt  on  a  joint  account.  This  does  c|°sciJsed 
not  give  a  purchaser  notice  of  any  trust :  Be  Harman  and  Uxhridge,  &c.  Ey. 
(1883),  24  Ch.  D.  T20  ;  52  L.  J.  Ch.  808.  If,  on  the  other  hand,  a  purchaser 
has  express  notice  that  the  mortgage  debt  is  trust  property,  a  fact  which  is 
sometimes  accidentally  disclosed  in  answering  requisitions,  he  is  entitled  to 
evidence  that  the  mortgagees  were  duly  appointed  trustees,  notwithstanding 
the  statutory  joint  account  clause  :  Re  Blaiber;/  and  Ahrahams,  1899,  2  Ch. 
340 ;  68  L.  J.  Ch.  578. 

If  the  mortgage  debt  exceeds  £2,000  [i.e.,  the  amount  covered  by  a  lOs.    Stamp, 
stamp),  the  transfer  should  be  stamped  with  an  ad  valorem  stamp  to  avoid 
bringing  the  trusts  on  the  title,  see  Wolst.  Conv.  Acts,  9th  ed.,  127. 
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Implied 
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and  hereditaments  situated   at,  &c.,  for    securing   payment   to 

the  said  D.  T.,  R.  T.,  and  C.  T.  of  the  principal  sum  of  Jl. , 

with  interest  thereon : 

And  whereas  the  said  D.  T.  died  on  the day  of  : 

And  whereas  the  said  sum  of  ±' ,  with  the  current  interest 

thereon,  is  still  due  on  the  security  of  the  Princii^al  Indenture, 
and  now  belongs  to  the  Transferees  on  a  joint  account : 

NOW  THIS  INDENTURE  WITNESSETH  asfollo\Ys:  — 

1.  In  consideration  of  the  premises  the  Mortgagees,  As 
Mortgagees,  hereby  assign  unto  the  Transferees 

All  that  the  sum  of  £ now  owing  ujion  the  security  of 

the  Principal  Indenture,  and  all  interest  due  and  to  become  due 
thereon,  and  the  full  benefit  of  and  the  right  to  exercise  and 
enforce  all  powers  and  securities  for  compelling  payment  of  the 
said  sum  and  interest, 

To  HAVE  AND  RECEIVE  the  Same  unto  the  Transferees  absolutely 
on  a  joint  account. 

2.  For  the  consideration  aforesaid  the  Mortgagees,  As  Mort- 
gagees, hereby  convey  unto  the  Transferees 

All  the  hereditaments  comprised  in  or  conveyed  by  the 
Principal  Indenture, 

To  hold  unto  and  To  the  use  of  the  Transferees  in  fee  simple, 
subject  to  the  right  of  redemption  subsisting  therein  under  the 

Principal  Indenture,  on  payment  of  the  said  sum  of  i' and 

the  interest  thereon. 

3.  Provided  always,  that  the  covenants  implied  by  reason  of 
the  Mortgagees  being  expressed  to  assign  and  convey  As 
Mortgagees  as  aforesaid  shall  take  effect  as  if  the  premises  had 
been  expressed  to  be  assigned  and  conveyed  to  the  said  N.  T. 
and  N.  N.  T.  alone. 

In  witness,  &c. 


Parties. 


Group   B. — Appointments   of   New   Trustees   of  Wills 
(Personal). 

No.  I. 

APPOINTMENT  o/New  Trustees  of  a  Will  (/irhu/  Mixed 
Residue  on  Trust  ^or  Sale. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  {donee 
of  power)  (hereinafter  called  the  Appointor),  of  the  1st  pari,  0.  T., 
of,  i'v.c.  {co)ithiuin(i   Trustee),  of  the  2nd  part,  N.  T.,  of,  &c.,  and 
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N.  N.  T.,  of,  li'C.  {iK-ir  Trustees),  of  the  3rd  part,  and  the  said 
C.  T.,  N.  T.,  aiid  N.  N.  T.  of  the  4th  part : 

Whereas  X.  Y.  (deceased)  duly  made  his  Will  dated  the  — —  Recital  of 

.       .  Will. 

day  of ,  and  thereby,  after  appointing  D.  T.,  D.  D.  T.  (both 

deceased),  and  the  said  C.  T,  (hereinafter  called  the  Original 
Trustees)  to  be  his  executors  and  trustees,  and  after  bequeathing 
certain  legacies  (since  satisfied),  devised  and  bequeathed  to  the 
Original  Trustees  all  his  real  estate  and  the  residue  of  his  personal 
estate  Upon  trust  to  sell  the  real  estate  (including  chattels  real) 
and  to  call  in,  sell  and  convert  into  money  such  part  of  his 
personal  estate  as  should  not  consist  of  money  (with  power  to 
postpone  sale),  x\nd  out  of  the  money  arising  thereby  and  out  of 
his  read}^  mone}'  to  pay  his  funeral  and  testamentary  expenses 
and  debts  and  legacies  and  to  invest  the  residue  of  the  said  money 
in  any  of  the  investments  therebj^  authorised  (with  power  to  vary 
investments).  And  to  stand  possessed  of  the  investments  thereby 
directed  to  be  made  or  authorised  to  be  retained,  and  the  invest- 
ments for  the  time  being  representing  the  same,  Upon  the  trusts 
therein  mentioned,  And  the  said  Will  contained  a  power  for  the 
Appointor  during  his  life  to  appoint  a  new  trustee  or  new  trustees 
thereof  (//) : 

And  whereas  the    testator    died    on    the  day  of Death  of 

without  having  revoked  or  altered  his  said  Will,  which  was  on  probate.' 

the  — — ■  day  of duly  proved  at  the  Probate  Eegistry  by  the 

executors  therein  named : 

And  whereas  the   Original  Trustees  sold  all  the  real  estate  Realisation  and 
of  the  said  testator  (m),  and  converted  so  much  of  his  personal  residuary 
estate  as  did  not  consist  of  ready  money  or  of  authorised  invest-  •^^*"'^^- 
ments,  and  thereout  and  out  of  his  ready  money  paid  his  funeral 
and  testamentary  expenses  and  debts  and  legacies  and  the  death 
[and  increment  value]  duties  payable  on  his  death,  and  invested 
the  residue  of  the  proceeds  of  such  sales  and  conversion  and  of 
liis  ready  money  in  manner  directed  by  his  said  Will : 

(//)  If  the  Will  merely  says  that  the  statutory  power  shall  be  vested  in  the 
donee,  or  gives  to  him  a  general  i)ower  to  appoint  trustees,  the  effect  is 
practically  the  same,  but  in  the  former  case  the  T.  Act,  1893,  may  also  be 
referred  to  in  the  oj^erative  part. 

(-m)  If  only  part  of  the  real  estate  has  been  sold  say: — "  Except  sucll 
parts  thereof  as  are  mentioned  in  the  first  part  of  the  Schedule 
hereto." 
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And  whereas  the  said  D.  T.  died  on  the day  of and 

the  said  D.  D.  T.  died  on  the day  of ■ : 

And  whereas  the  residuary  estate  of  the  said  testator  is  now 
represented  by  the  investments  mentioned  in  the  Schedule 
hereto  standing  in  the  name  of  the  said  C.  T.  {)i)  : 

And  whereas  the  Appointor  is  desirous  of  appointing  the  said 
N.  T.  and  N.  N.  T.  to  be  trustees  of  the  recited  Will  in  the  place 
of  the  said  D.  T.  and  D.  D.  T.  (both  deceased) : 

And  whereas  it  is  intended  that  so  soon  as  practicable  the 
investments  mentioned  in  the  Schedule  hereto  shall  (after  raising 
and  paying  thereout  the  costs  of  and  incidental  to  the  preparation 
and  execution  of  these  presents)  be  transferred  into  the  joint 
names  of  the  said  C.  T.,  N.  T.,  and  N.  N.  T. : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  For  effectuating  the  aforesaid  desire  and  in  exercise  of  the 
power  for  this  purpose  conferred  on  him  by  the  recited  Will  [and 
the  Trustee  Act,  1893]  ( p),  and  of  all  other  powers,  the  Appointor 
hereby  appoints  the  said  N.  T.  and  N.  N.  T.  to  be  trustees  of  the 
recited  Will  of  the  said  X.  Y.  (deceased)  in  the  place  of  the  said 
D.  T.  and  D.  D.  T.  (both  deceased),  and  to  act  jointly  with  the 
said  C.  T.  for  all  the  purposes  thereof. 

2.  The  Appointor  hereby  declares  [that  the  hereditaments 
mentioned  in  the  first  part  of  the  Schedule  hereto  and  all  other 
(if  any)  the  hereditaments  now  subject  to  the  trusts  of  the 
recited  Will  and]  that  all  chattels,  and  also  the  right  to  recover 
and  receive  all  debts  and  other  things  in  action  subject  to  the 
trusts  of  the  recited  Will,  shall  forthwith  vest  in  the  said  C.  T., 


(?i)  If  part  of  the  residue  consists  of  unsold  land  say: — "the  here- 
ditaments mentioned  in  the  first  part  of  the  Schedule  hereto, 
and  by  the  investments  mentioned  in  the  second  part  of  that 
Schedule  standing,  &c." 

(o)  If  the  costs  are  to  be  paid  out  of  the  settled  property,  see  recitals  to 
next  Precedent. 

( p)  If  the  appointment  is  made  under  an  express  power  in  effect  excluding 
the  statutory  power,  then  it  must  be  recited  in  tbe  recital  of  the  Will,  and  the 
appointment  will  run  :  —  "in  exercise  of  the  power  for  this  piu-pose  conferred 
on  him  by  the  recited  W^ill  and  of  all  other  powers." 

((/)  This  will  only  be  reqiiired  if  part  of  the  real  estate  is  unsold,  or  if 
there  are  debts,  &c.,  outstanding. 
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N.  T.  and  N.  N.  T.  as  trustees  of  the  recited  Will  and  as  joint 
tenants  for  the  purposes  and  upon  the  trusts  thereof. 
In  witness,  &c. 

The  Schedule  above  eeferred  to. 

[First  Part.'] 

[Particulars  of  real  estate  remaining  unsold.] 

[Second  I'art.] 

Particulars  of  investments. 

No.  II. 

APPOINTMENT  %  a  Continuing  Trustee  of  a  New 
Trustee  (>/  a  Will  tclwre  Separate  Trustees  are 
apixnnted  of  a  Settled  Share  and  the  Continuing 
Trustee  retires  in  respeet  of  that  Share  (r). 

THIS  INDENTUIiE,  made,  &c.,  Between  C.  T.,  of,  &c.  {eon-  Parties. 
tinning  Trustee),  of  the  1st  part,  N.  T.,  of,  Sec.  (new  Trustee  of 
Will),  of  the  2nd  part,  and  N.  L.,  of,  &c.,  and  N.  N.  L.,  of,  &c. 
{)iew  separate  Trustees  of  the  Settled  sliare)  (hereinafter  called  the 
Separate  Trustees),  of  the  3rd  part)  : 

(Recite  Will,  as  i)i  last  Precedent,  oniittin;/  D.  D.  T.,  down  to  the  Eecital 
words  "Upon  the  trusts  therein  mentioned,"  a/?(/  continue  (thai  °^  ^^'  " 
is  to  say),  to  pay  the  annual  income  thereof  to  his  wife  S.  Y. 
(since  deceased)  during  her  life.  And  after  her  death  the  capital 
of  one  moiety  of  the  Trust  Fund  was  directed  to  be  held  Upon 
trust  to  pay  the  annual  income  thereof  to  his  daughter  Jane  D., 
the  wife  of,  kc,  during  her  life,  without  power  of  anticipation 
during  any  coverture.  And  after  her  death  Upon  trusts  for  the 
benefit  of  the  issue  of  the  said  Jane  D.  as  therein  mentioned. 
And  the  capital  of  the  other  moiety  was  directed  to  be  held 
Upon  trust  to  pay  the  annual  income  thereof  to  his  daughter 
Mary  E.,  the  wife  of,  &c.,  during  her  life,  without  power  of 
anticipation  during  any  coverture.  And  after  her  death  Upon 
trusts  for  the  benefit  of  the  issue  of  the  said  Mary  E.  as  therein 

(r)  See  T.  Act,  LS93,  s.  10  (2)  (b).  It  is  assumed  here  that  two  moieties 
were  settled,  and  that  C.  T.  apj)oiuts  N.  T.  to  be  a  trustee  with  himself  of 
one  moiety  and  for  the  general  purposes  of  the  Will,  and  appoints  N.  L.  and 
N.  N.  L.  separate  trustees  of  the  other  moiety.  C.  T.  retii'es  in  resj^ect  of 
the  last-mentioned  moiety.  If  the  continuing  trustee  is  to  remain  a  trustee 
of  all  the  property,  see  next  Precedent. 
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APPOINTMENTS    OF    NEW"    TRUSTEES — GROUP    R. 


Death  of 
testator,  &c. 

Death  of  tes- 
tator's widow 
and  trustee. 

State  of  Trust 
Funds. 


No  power  by 
Will  to  appoint 
new  trustee. 

Desire  to 
appoint  a  new 
trustee  of  Will 
and  a  separate 
set  of  trustees 
of  one  moiety 
of  the  Trust 
Fund. 


Intention  to 
transfer  the 
moieties. 


Apportion- 


mentioned  ;  And  the  said  Will  contained  a  power  for  the  said 
S.  Y.  during  her  life  to  appoint  a  new  trustee  or  new  trustees 
thereof : 

{Recite  deatlt,  jjvohate,  dc,  and  realization  of  residue,  as  in  last 
Precedent.) 

And  whereas  the  said  S.  Y.  died  on,  &c.,  and  the  said  D.  T. 
died  on  the day  of : 

And  whereas  the  residuary  estate  of  the  said  testator  is  now 
represented  by  the  investments  mentioned  in  the  Schedule 
hereto  standing  in  the  name  of  the  said  C.  T.  : 

And  whereas  no  person  is  nominated  by  the  recited  Will  to 
appoint  new  Trustees  thereof  after  the  death  of  the  said  S.  Y. : 

And  whereas  the  said  C.  T.,  as  the  surviving  trustee  of  the 
recited  Will,  is  desirous  of  appointing  the  said  N.  T.  to  be 
a  trustee  thereof  in  the  jDlace  of  the  said  D.  T.  (deceased),  and 
also  of  appointing  the  Separate  Trustees  to  be  sei3arale  Trustees  of 
the  moiety  of  the  testator's  residuary  estate  held  In  trust  for  the 
said  Jane  D.  and  her  issue  as  hereinbefore  mentioned : 

And  whereas  it  is  intended  that  as  soon  as  conveniently  may 
be  the  said  C.  T.  shall  sell  so  much  of  the  Preference  Stock  in 

the Railway  Company  mentioned  in  the  Schedule  hereto  as 

shall  be  sufficient  to  pay  the  costs  of  and  incidental  to  the  pre- 
paration and  execution  of  these  presents  and  of  the  transfers 
hereinafter  referred  to  or  otherwise  incurred  in  the  execution  of 
the  trusts  of  the  recited  Will,  And  shall  transfer  (s)  one  moiety 
of  the  residue  of  the  said  stock  and  of  the  other  investments 
mentioned  in  the  Schedule  hereto  into  the  joint  names  of  the 
Se])arate  Trustees  to  be  held  by  them  Ui^on  the  trusts  affecting 
the  moiety  of  the  residuary  estate  of  the  testator  held  In  trust  for 
the  said  Jane  D.  and  her  issue,  And  shall  transfer  the  remaining 
moiety  of  the  said  residue  and  investments  into  the  joint  names 
of  the  said  C.  T.  and  N.  T.  to  be  held  Upon  the  trusts  affecting 
the  other  moiety  of  the  said  residuary  estate  for  the  benefit  of 
the  said  Mary  E.  and  her  issue  : 

(s)  If  the  investments  are  apportioned  before  the  appointment  is  executed, 


ment  of  shares  ^^   schedule    should   be   divided  into   two    parts   containino-   investments 
ni  residue.  '■  ° 

representing  each  moiety.  The  recital  will  then  run  : — "And  shall  transfer 

the  investments  mentioned   in  the  first   part  of    the   Schedule 

hereto  (representing  one  moiety  of  the  residuary  estate  of  the 

said  testator)  &c." 


OF    A    WILL    AND    A    SETTLED    LEGACY.  G48 

NOW  THIS  INDENTUEE  WITNESSETH  that  for  effectuat- 
ing the  aforesaid  desire  and  in  exercise  of  the  powers  for  this 
purpose  conferred  on  him  by  the  Trustee  Act,  1893,  and  of  all 
other  ])owers,  the  said  C.  T.  hereby  appoints  :— 

(1)  The  said  N.  T.  to  be  a  trustee  of  the  recited  Will  of  the  Appointment 
said  X.  Y.,  dece  ised,  in  the  place  of  the  said  D.  T.  (deceased),  and  the-^Mee 
to  act  jointly  with  the  said  C.  T.  for  all  the  purposes  of  the  said  ".^t^f  wni 

TTT'ii  i  11  (nicludmg  one 

Will  except  as  regards  the  moiety  of  the  residuary  estate  of  tlie  «iiaie). 
said  X.  Y.  by  his  said  Will  directed  to  be  held  In  trust  for  the 
said  Jane  D.  and  her  issue  : 

(2)  The  Separate  Trustees  to  be  trustees  of  the  recited  Will  Appointment 
of  the  said  X.  Y.  in  the  place  of  the  said  C.  T.  and  of  the  said  TrSe^roHhe 
D.  T.  (deceased)  so  far  as  regards  tlie  moiety  of  the  residuary  the^'iaeeoV" 
estate  by  the  said  Will  directed  to  be  held  In  trust  for  the  said  ^^*®  continuing 

T  -p.  -I  1  •  trustee  of  the 

J  ane  D.  and  her  issue.  wiii  and  of  a 

In  witness,  &c.  (Y).  tr'Zt 

The  Schedule  above  referred  to. 

Particulars  of  investments. 

No.  III. 

APPOINTMENT  (hy  Person  Nominated  to  Appoint)  of  a 
New  Trustee  o/ a  Will  and  of  a  si'paratc  New  Trustee 
of  a  Settled  Legacy  »7/f/v'  a  Surviving  Trustbe  co)i- 
finucs  to  act  i)i  rcspcrt  of  tltc  Settled  Legacy  an  iccU  as 
in  rcapcct  of  tlie  Will  (it). 

THIS  INDENTURE,  made,  c^c,  Between  A.  Y.,  of,  &c.  (donre  of  Parties. 
power),  of  the  1st  part,  C.  T.,  of,  &c.   {rontinuiiui   Tni.stre),  of  the 
2nd  part,  N.  T.,  of,  &c.  {unr   Trustee  of  Will),  of  the  8rd  part, 
N.  L.,  of,  &c.  {separate  Trustee  of  the  Settled  Legacy),  of  the  4th 
part,  the  said  C.  T.  and  N.  T.  {future  Will  Trustees)  of  the  5th 

(0  It  is  assumed  that  there  is  no  property  to  which  a  vesting  declaration   Vesting 
would  apply.     If  a  vesting  declaration  is  made  by  a  trustee  and  a  beneficiary  'declaration  by 
joins,  it  is  usual,  but  not  necessary,  for  the  beneficiary  to  assent  exiH-e.ssly  to 
the  declaration. 

When  a  trustee  appoints  a  new  trustee  he  should  communicate  with  the   Appointment 
beneficiaries:  (fBeilly  v.  Alderson  (1849),  8  Hare,  101.  by  a  trustee. 

(»)  See  first  note  to  la.st  Precedent.  It  is  assumed  here  that  one  legacy 
was  settled  on  certain  trusts  and  the  residue  on  others,  and  that  a  new 
trustee  is  appointed  in  respect  of  each  fund  while  the  surviving  trustee 
continues  to  act  with  regard  to  both  funds. 

41—2 
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APPOINTMENTS    OP    NEW    TRUSTEES — GROUP    13, 


Recital  of 
Will. 


Death  of 
testator,  etc. 

Death  of  a 
trustee. 

State  of  Trust 
Funds. 


Desire  to 
ax^point  new 
trustee  of  Will 
and  sex^arate 
trustee  of 
Settled 
Legacy. 

Intention  to 

transfer 

investments. 


Ax^X''^'"*'^^^^^'^ 
of  N.  T. 
to  be  trustee 
with  C.  T.  of 
the  Will 
(except  as 
regards  tlie 
settled  legacy). 


part,  and  the  said  C.  T.  and  N.  L.  {future  Trustees  of  the  Settled 
Legaey)  of  the  6th  part  : 

{Recite  Will  lieqiieatliiuci  legacy  {hereinafter  referredto  astlie  Settled 

Legacy)  of  Jl, and  settling  sa)ne  on  Jane  D.  and  her  issue,  then 

continue  as  in  Prec.  I.  of  litis  group  down  to  tlte  n'ords  "  Upon  the 
trusts  therein  mentioned,"  omitting  D.  D.  T.,  and  continue  as 
follons  : — (that  is  to  say).  Upon  trusts  (after  satisfying  the  Settled 
Legacy)  for  the  benefit  of  his  son  A.  Y.  and  his  issue.  And  the 
said  Will  contained  a  power  for  the  said  A.  Y.  during  his  life  to 
appoint  a  new  trustee  or  new  trustees  thereof : 

{Ixecite  death,  prohate,  <(r,,  and  reali.~ation  <f  residue,  as  in 
Prec.  L) 

And  whereas  the  said  D.  T.  died  on  the day  of : 

And  whereas  the  residuary  estate  of  the  said  testator  (after 
satisfying  the  Settled  Legacy)  is  now  represented  by  the  invest- 
ments mentioned  in  the  first  Schedule  hereto  and  the  Settled 
Legacy  by  the  investments  mentioned  in  the  second  Schedule 
hereto,  all  of  which  investments  are  now  standing  in  the  name  of 
the  said  C.  T.  as  the  present  trustee  of  the  said  Will : 

And  avhereas  the  said  A.  Y.  is  desirous  of  appointing  the  said 
N.  T.  to  be  a  trustee  with  the  said  C.  T.  of  the  recited  Will 
(except  as  regards  the  Settled  Legacy),  and  also  of  appointing 
the  said  N.  L.  to  act  with  the  said  C.  T.  as  separate  trustees  of 
the  Settled  Legacy : 

And  whereas  it  is  intended  that  (after  raising  and  paying  in 
proper  proportions  out  of  the  investments  mentioned  in  both 
Schedules  hereto,  the  costs  of  and  incidental  to  the  preparation 
and  execution  of  these  presents)  as  soon  as  practicable  the 
investments  mentioned  in  the  first  Schedule  hereto  (representing 
the  residuary  estate)  shall  be  transferred  into  the  joint  names  of 
the  said  C.  T.  and  N.  T.,  and  that  the  investments  mentioned  in 
the  second  Schedule  hereto  (representing  the  Settled  Legacy)  shall 
be  transferred  into  the  joint  names  of  the  said  C.  T.  and  N.  L. : 

NOW  THIS  INDENTURE  WITNESSETH  that  for  effectuating 
the  aforesaid  desire  and  in  exercise  of  the  power  for  this  purpose 
conferred  on  him  by  the  recited  Will  and  the  Trustee  Act,  1893, 
and  of  all  other  powers,  the  said  A.  Y.  hereby  appoints — 

(1)  The  said  N.  T.  to  be  a  trustee  of  the  recited  Will  of  the 
said  X.  Y.  (deceased)  in  the  place  of  the  said  D.  T.  (deceased)  and 
to  act  jointly  with  the  said  C.  T.  for  all  the  purposes  of  the  said 
Will  except  as  regards  the  Settled  Legacy ; 
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(2)  The  said  N.  L.  to  be  a  trustee  of  the  Settled  Legacy  in  the  Appointment 
place  of  the  said  D.  T.  and  to  act  jointly  with  the  said  C.  T.  so  to  act  with 
far  as  regards  that  Legacy  (,■).  Stlt^S' 

In    witness    &C.  ?f  t^^e  Settled 

Legacy. 

The  First  Schedule  above  referred  to. 
Investments  representing  the  Settled  Residue. 

The  Second  Schedule  above  referred  to. 
Investments  representing  the  Settled  Legacy. 

Group  C. — Appointments  of   New  Trustees  of  Settlements 

(Real). 

No.  L 

APPOINTMENT  of  a  New  Trustee  of  a  Strict  Settlement 
of  Freehold  Property  where  Trustees  were  ajypoiiited 
hi)  the  Settlement /or  tlie  purposes  of  tJie  Settled  Land 
Acts  or  ircre  gireii  a  Power  <f  Sale  (//). 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  SiC.  {donee  <f  power),  of  the  1st  part,  R.  T.,  of,  &c. 

{retiring  Trustee),  of  the  2nd  part,  and  N.  T.,  of,  &c.,  andN.  N.  T., 

of,  Arc.  {new  Trustees),  of  the  3rd  part  : 

Whereas    these    presents   are   sup])lemental    to   an   Indenture  Recital  of 

(hereinafter   called  the    Principal   Indenture)    dated,    &c.,    and 

made  between  the  said  A.  B.   of  the  1st  part,  F.  H.,  Spinster 

(afterwards  and  hereinafter  called  F.  B.),  of  the  2nd  part,  and 

D.  T.  (since  deceased)  and  the  said  R.  T.,  of  the  3rd  part  (being 

a    Settlement  made  in  consideration    of  the  marriage,    shortly 

{x)  It  is  assumed  in  this  Precedent  that  there  is  no  property  to  which  a  Vesting 
vesting  declaration  would  ajiply.     For  a  form  of  vesting  declaration,  see   "^'^^"'i"'^-'oi' 
Prec.  I.  of  this  Group. 

(v)  This  Precedent  (taking  effect  under  T.  Act,  1893,  s.  47,  which  applies  Appointment 
the  provisions  of  the  T.  Act  to  S.  L.  Act  trustees)  assumes  either  that  the  °^  ^-  ■'-'•  ^^^ 
original  trustees  were  exjiressly  appointed  to  be  trustees  for  the  purposes  of 
the  S.  L.  Acts,  or  that  thej'  were  such  by  virtue  of  a  power  of  sale,  so  that 
the  new  and  continuing  trustees  will  ipfio/arto  become  trustees  for  the  pur- 
poses of  the  S.  L.  Acts.  If  this  is  not  the  case,  but  trustees  for  the  purposes 
of  the  Acts  have  been  appointed  by  the  Court  under  s.  38  of  the  Act  of  1882, 
then  the  surviving  or  continuing  trustees,  or  the  personal  representatives  of 
the  last  surviving  or  continuing  trustee,  will  be  the  persons  to  make  the 
apiwintment,  see  T.  Act,  1893,  ss.  10,  47;  for  the  power  in  the  settlement 
only  extends  to  the  purposes  of  the  settlement,  see  next  Precedent,  where 
the  trustees  have  been  api)ointed  by  the  Coiu't. 
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APPOINTMENTS    OF    NEW    TRUSTEES — GROUP    C. 


Sale  of  part  of 
freeholds 
under  a  XDOwer, 
and  purchase 
of  other 
hereditaments. 


As  to  cax^ital 
money. 


Desire  of  one 
trustee  to 
be  discharged 
and  for 
appointment 
of  new 
trustees. 


Intention  to 
transfer 
capital  money 
and  invest- 
ments. 


Appointment 
of  new  trustee. 


Limitations  to 
trustees  in  a 
name  and  arms 
clause. 


afterwards  solemnised,  between  the  said  A.  B.  and  F.  B.),  whereby 

certain  freehold  hereditaments  situated  in  the  Comities  of 

now  stand  limited  to  uses  under  which  the  said  A.  B.  is  tenant 
for  life  in  possession,  and  whereby  the  said  D.  T.  and  E.  T.  were 
appointed  to  be  trustees  thereof  for  all  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  and  of  section  forty-two  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  [or  a  power  of 
sale  and  exchange  was  thereby  conferred  on  the  said  D.  T.  and 

E.  T.]  and  a  term  of years  (hereinafter  called  the  Portions 

Term)  was  limited  to  them  without  impeachment  for  waste  Upon 
trusts  for  raising  portions  for  the  younger  children  of  the  said 
marriage  (z),  And  by  the  Principal  Indenture  the  said  A.  B. 
was  empowered  during  his  life  to  aj)point  new  trustees 
thereof : 

And  whereas  parts  of  the  freehold  hereditaments  settled  by 
the  Principal  Indenture  have  from  time  to  time  under  the  powers 
conferred  by  the  Settled  Land  Acts,  1882  to  1890,  been  sold  and 
part  of  the  money  produced  by  such  sales  has  been  laid  out  in 
the  purchase  of  other  hereditaments  mentioned  in  the  first 
Schedule  hereto,  which  have  been  conveyed  to  the  uses  of  the 
Principal  Indenture  by  the  Indentures  mentioned  in  the  same 
Schedule : 

And  whereas  the  second  Schedule  hereto  contains  particulars 
of  the  investments  and  money  standing  in  the  name  of  the  said 
E.  T.  liable  to  be  laid  out  in  the  purchase  of  land  to  be  conveyed 
to  the  uses  of  the  Principal  Indenture : 

And  whereas  the  said  E.  T,  is  desirous  (as  be  hereby  declares) 
of  being  discharged  from  the  trusts  of  the  Principcil  Indenture 
and  the  said  A.  B.  is  desirous  of  appointing  the  said  N.  T,  and 
N.  N.  T.  to  be  trustees  thereof  in  his  place  and  in  place  of  the 
said  D.  T.  (deceased) : 

And  whereas  it  is  intended  that  (afte)-  raising  and  paying 
thereout  the  costs  of  and  incidental  to  these  presents)  as  soon  as 
practicable  the  money  and  investments  mentioned  in  the  second 
Schedule  hereto  shall  be  jDaid  and  transferred  into  the  joint 
names  of  the  said  N.  T.  and  N.  N.  T. 
NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  For  effectuating  the  aforesaid  desire  and  in  exercise  of  the 
power  for  this    purpose    conferred    on    him    by   the  Principal 

(z)  If  there  is  a  name  and  arms  clause  and  it  contains  a  limitation  to 
the  trustees,  this  should  also  be  mentioned. 
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Indenture  and  of  all  other  powers,  the  said  A.  B.  hereby  appoints 
the  said  N.  T.  and  N.  N.  T.  to  be  trustees  of  the"  Principal 
Indenture  in  the  place  of  the  said  D,  T.  (deceased)  and  of  the 
said  E.  T.  (who  retires  from  the  trust)  for  all  the  purposes  for 
which  the  said  1).  T.  and  E.  T.  were  appointed  trustees  by  the 
Principal  Indenture  (a). 

2.  The  said  A.  B.  hereby  declares  that  the  Portions  Term  and  Vesting 
all  other  (if  any)  the  estate  and  interest  of  the  said  E.  T.  in  the  ^^e«i'^i-'^tion(6), 
lands  and  hereditaments  now  subject  to  the  limitations  or  trusts 
of  the  Principal  Indenture  (whether  as  originally  comprised 
therein  or  by  virtue  of  any  disposition  to  the  uses  thereof  or 
otherwise)  shall  forthwith  vest  in  the  said  N.  T.  and  N.  N.  T.  as 
joint  tenants  upon  the  trusts  affecting  the  same  : 

In  witness,  &c. 

The  First  Schedule  above  referred  to. 

Particulars    of   hereditaments   conveyed   to    the   uses   of   the 
Principal  Indenture. 


Date  of  Conveyance. 


The  Second  Schedule  above  referred  to. 
Particulars  of  capital  money  and  investments. 
If  any  of  the  settled  land  is  registered  under  the  L.  T.  Acts  in  the  Application 
name  of  the  tenant  for  life  subject  to  a  restriction  in  the  pre-  resSon. 
scribed  Form,  No.  6  in  the  first  schedule  to  the  Rules,  the  above 
deed  should  he  accompanied  bt/  the  following  application  to  the 
registrar : — 

Land  Transfer  Acts,  1875  and  1897. 
District . 

Parish . 

Title  No.—. 


(a)  This  includes  the  purposes  of  the  S.  L.  Acts. 

(6)  n  there  are  no  terms  or  name  and  arms   clause   this  will   not  be  Leaseholds 
required.     It  is  assumed  that  the  legal  estate  in  the  land  is  in  the  tenant 
for  life  and  remaindermen.      H  there  are  any  leaseholds  these  should  be 
included  in  the  vesting  declaration. 
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(Date.)  A.  B.,  of,  &c.,  and  E.  T.,  of,  &c.,  hereby  apply  to  the 

registrar  to   modify  the  restriction  registered  on  the  

day  of against  the  title  above  referred  to  by  substituting 

"  N.  T.,  of,  &c.,"  and  "  N.  N.  T.,  of,  &c.,"  for  "  E.  T.,  of,  &c." 
{To  he  signed  by  A.  B.  and  R.  T.). 

No.  II. 

APPOINTMENT  hy  the  Donee  of  the  Power  of  New 
Trustees  of  a  Settlement  of  Eeal  Estate  including 
Freeholds,  Copyholds,  Leaseholds,  Capital  Money 
and  Heirlooms,  and  also  hy  the  Surviving  Trustee  of 
New  Trustees  for  the  purposes  of  the  S.  L.  Acts,  irhere 
S.  L.  Act  Trustees  have  been  appointed  hy  the  Court  (c). 


Parties. 


THIS  INDENTUEE,  made  the 


day  of 


-,  19 — ,  Between 


Recital  of 
Settlement. 


That  original 
trustees 
were  not 
trustees  for 
l^urposes  of 
S.  L.  Acts. 


Surrender  of 
copyholds  to 
original 
trustees,  and 
their  admis- 


A.  B.,  of,  &c.  {tenant  for  life  and  donee  of  pon-er),  of  the  1st  part, 
C.  T.,  of,  &c.  {continuing  Trustee),  of  the  2nd  part,  and  N.  T.,  of, 
&c.,  and  N.  N.  T,,  of,  &c.  (»<??<'  Trustees),  of  the  3rd  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.  {define  the 
original  Trustees,  I).  T.,  D.  D.  T.,  and  C.  T.,  as  "the  Original 
Trustees"),  being  a  Settlement  of  divers  freehold,  copyhold  and 
leasehold  hereditaments  situated  at,  &c.,  and  heirlooms,  under 
which  Settlement  the  said  A.  B.  is  legal  tenant  for  life  in 
possession,  and  has  power  to  appoint  new  trustees  thereof: 

And  avhereas  the  Original  Trustees  were  the  trustees  named 
in  the  said  Principal  Indenture  and  divers  powers  were  conferred 
on  them  as  such  trustees,  but  the  Principal  Indenture  did  not 
contain  any  power  of  sale  or  declaration  which  would  have  the 
effect  of  constituting  them  the  trustees  thereof  for  the  purposes  of 
the  Settled  Land  Acts,  1882  to  1890 

And  whereas  the  copyhold  hereditaments  comj)rised  in  the 
Principal  Indenture  were,  pursuant  to  the  covenant  therein  con- 
tained, on  the day  of duly  surrendered  to  the  use  of 

the  Original  Trustees  and  their  heirs,  who  were  on  the  same  day 
admitted  tenants  to  the  said  copyhold  hereditaments  upon  such 
surrender  : 


{(:)  See  first  note  to  last  Precedent. 
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And  avhereas  by  an  Order  of  the  Chancery  Division  of  the  Order  appoint- 
High  Court  of  Justice    made   on  the  ■ day  of by   the  trustees 

Honourable  Mr.  Justice ,    In  the  matter  of  the  Estates  5Tk  S. 

and  other  hereditaments  settled  by  the  Settlement  made  by  the 
Principal  Indenture,  and  In  the  matter  of  the  Settled  Land  Acts, 
1882  to  1890,  the  Original  Trustees  were  appointed  to  be  Trustees 
of  the  Principal  Indenture  for  the  purposes  of  the  said  Acts  (d) 
[and  of  section  forty-two  of  the  Conveyancing  and  Law  of 
Property  Act,  1881] . 

And  whereas  divers  sales,  exchanges,  purchases  and  invest-  sales, 
ments  bave  been  made  from  time  to  time  under  the  powers  of  the  pui-citaSaud 
Settled  Land  Acts,  1882  to  1890  :  investments. 

And  whereas  short  particulars  of  the  hereditaments  which  have  That  parti- 
become  subject  to  the  limitations  of  the  Principal  Indenture  by  purchased 
purchase,  exchange   or    otherwise    are  contained    in    the   tirst  arelnfii-st^'^*^** 
Schedule  hereto  :  schedoie,  and 

particulars  of 

And  WHEREAS  the  money  and  investments,  now  standing  in  the  investments 
name  of  the  said  C.  T.,  mentioned  in  the  second  Schedule  hereto  schedule. 
represent  so  much  of  the  capital  money  arising  under   the  said 
Acts  as  has  not  been  laid  out  in  the  purchase  of  other  heredita- 
ments, or  otherwise  ajDplied  pursuant  to  the  said  Acts  : 

And  whereas  the  said  D.  T.    died  on  the day  of ,   Deaths  of 

19 — ,  and    the  said  D.  D.  T.  died  on  the day  of ,  19 — , 

leaving    the   said  C.  T.    the  present   trustee   of   the   Principal 
Indenture  : 

And  whereas  the  said  A.  B.  is  desirous  of  appointing  the  said  Desire  to 
N.  T.  and  N.  N.  T.  to  be  trustees  of  the  Principal  Indenture  in  truXes."^^^ 
the  place  of  the  said  D.  T.  and  D.  D.  T.  (both   deceased)   and 
the  said  C.  T.  is  also  desirous  of  appointing  them  to  l)e  trustees 
of  the  Principal  Indenture  for  the  purposes  of  the  said  Acts  : 

And  whereas  it  is  intended    that    the    said    C.    T.     shall  as  intention  to 
soon  as  practicable  surrender  the  copyhold  hereditaments  now  cop/hoids. 
remaining  subject  to  the  trusts  of  the  Principal  Indenture  To  the 
Use  of  the  said  C.  T.,  N.  T.,  and  N.  N.  T.  and  their  heirs,  and 
that  they  shall  be  admitted  accordingly. 

And  whereas  it  is  intended  that  (after  raising  and  paying  intention  to 
thereout  the  costs  of  and  incidental  to  these  presents)  "the  money  investments. 

(d)  See  S.  L.  Act,  1882,  p.  38.  It  is  only  where  trustees  for  the  purposes 
of  the  Acts  have  been  aiipointed  by  the  Court  that  the  power  given  by  the 
settlement  does  not  clearly  apply  in  respect  of  any  further  appointment  of 
trustees  for  the  purposes  of  the  Acts,  see  first  note  to  last  Precedent. 
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APPOINTMENTS    OF    NEW    TRUSTEES GROUP    C. 


Appointment 
of  new 
trustees. 


Vesting 
declaration  as 
to  terms  in  the 
settled  free- 
holds, the 
leaseholds  and 
heirlooms. 


Covenant  to 

surrender 

copyholds. 


Vesting 
declaration 
in  regard  to 
copyholds. 


Legal  estate 
in  freeholds. 


and  investments  mentioned  in  the  second  Schedule  hereto  shall 
so  soon  as  practicable  be  tra)isferred  into  the  joint  names  of  the 
said  C.  T.,  N.  T.,  and  N.  N.  T.  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  The  said  A.  B.,  in  exercise  of  the  power  for  this  jDurpose 
conferred  on  him  by  the  Principal  Indenture  and  of  all  other 
powers,  hereby  appoints  the  said  N.  T.  and  N.  N.  T.  to  be  trustees 
of  the  Principal  Indenture  in  the  place  of  the  said  D.  T.  and 
J).  D.  T,  (both  deceased)  and  to  act  jointly  with  the  siid  C.  T. 
for  all  the  purposes  for  which  the  Original  Trustees  were 
appointed  trustees  by  that  Indenture. 

2.  The  said  A.  B.  hereby  declares  that  all  the  manors  and 
hereditaments  (e)  and  all  chattels  and  also  the  right  to  recover 
and  receive  all  debts  and  other  things  in  action  now  subject  to 
the  limitations  or  trusts  of  the  Principal  Indenture  shall  forthwith 
vest  in  the  said  C.  T.,  N.  T.,  and  N.  N.  T.  for  all  the  terms, 
estates  (/)  or  interests  formerly  of  the  Original  Trustees  or  of  the 
survivors  or  survivor  of  them,  and  as  trustees  of  the  Principal 
Indenture  and  as  joint  tenants  for  the  purposes  and  upon  the 
trusts  thereof. 

3.  The  said  C.  T.,  As  Trustee,  and  at  the  request  of  the  said 
A.  B.,  hereby  covenants  with  the  said  N.  T.  and  N.  N.  T.  that 
he  and  all  other  necessary  parties  will  forthwith  at  the  cost 
of  the  trust  estate  make  such  surrender  or  surrenders  of  the 
copyhold  lands  and  hereditaments  now  subject  to  the  trusts  of  the 
Principal  Indenture  as  will  vest  the  same  in  himself  and  the  said 
N.  T.  and  N.  N.  T.  and  their  heirs  as  joint  tenants  upon  the 
trusts  affecting  the  said  copyhold  hereditaments ;    And  further 

(e)  The  legal  estate  or  interest  in  copyholds  cannot  be  made  to  pass  by 
a  vesting  declaration :  T.  Act,  1898,  s.  12  (3).  The  right  of  a  surrenderee  of 
copyholds  before  admittance  is  a  legal  interest,  but  the  benefit  of  a  mere 
covenant  to  surrender  is  not,  hence  if  there  has  been  no  surrender  the  vest- 
ing declaration  should  be  made  to  apply  to : — "  all  the  hereditaments 
subject  to  the  limitations  of  the  Principal  Indenture  except  the 
legal  estate  or  interest  in  any  copyhold  or  customary  heredita- 
ments." 

(/)  In  the  ordinary  case  the  legal  estate  in  the  freeholds  will  be  in  the 
tenant  for  life  and  remaindermen,  and  this  declaration  will  only  pass  terms 
created  thereout.  If  by  mistake  the  legal  estate  in  purchased  freeholds  has 
been  imjiroperly  vested  in  the  trustees,  the  mistake  should  be  rectified  by 
conveyances  to  the  uses  of  the  settlement. 
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that  the  said  C.  T.  will  until  such  surrenders  are  effected  stand 
possessed  of  the  said  copyhold  hereditaments  In  trust  for  the 
said  C.  T.,  N.  T.,  and  N.  N.  T.  and  their  heirs. 

4.  The  said  C.  T.,  at  the  request  of  the  said  A.  B.  and  in  Appointment 
exercise  of  the' statutory  power  for  this  purpose  and  of  all  other  trustees. 
powers  him  enabling,  hereby  appoints  the  said  N.  T.  and  N.  N.  T. 
to  be  trustees  of  the  Principal  Indenture  for  all  the  purposes  of 
the  Settled  Land  Acts,  1882  to  1890,  [and  for  the  purposes 
mentioned  in  section  forty-two  of  the  Conveyancing  and  Law  of 
Property  Act,  1881],  in  the  place  of  the  said  D.  T.  and  D.  D.  T. 
(both  deceased)  and  to  act  jointly  with  the  said  C.  T. 

In  witness,  &c.  (g). 

The  First  Schedule   above  eeferred  to. 
Particulars  of  hereditaments  purchased  with  capital  money. 

First  Part. 
Freeholds. 


Date  of  Conveyance. 


Short  Description  of  Parcels. 


Seco7ul  Part. 
Copyholds  (/<). 


Date  of  Surrender. 


Short  Description  of  Parcels. 


The  Second  Schedule  above  referred  to. 
Particulars  of  investments  and  capital  money. 


((/)  If  the  settled  land  is  registered  under  the  L.  T.  Acts  in  the  name  of  Registered 

the  tenant  for  life  subject  to  the  prescribed  restrictions,  there  should  be  an 

application  by  A.  B.  and  C.  T.  to  modify  the  restriction  by  substituting  the 

names  of  N.  T.  and  N.  N.  T.  for  C.  T.,  see  last  Precedent. 

(//)  The  copyholds  (if  any)  will  of  course  have  been  suri-endered  to  the  use  As  to 

copyholds. 
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Surrender 
by  surviving 
trustee. 


To  use  of  new 
trustees  and 
surviving 
trustee,  upon 
trusts  of 
Settlement. 


Admittance 
of  trustees 
accordingly. 


No.  III. 

SURRENDER   of  Copyholds    to  New  Trustees  and  their 
Admission. 


The     Manor    of 
in  the  County  of 


BE    IT     REMEMBERED,    that    on 
the    day   of   19—,    C.  T., 


Reference  to 
trusts  on 
court  rolls, 


of,  cl'C.  {eontinuing  Trustee),  came  before ,  steward  of  the  said 

Manor,  out  of  court,  and  in  consideration  of  five  shilHngs  paid  to 
him  by  N.  T.,  of,  &c.,  and  N.  N.  T.,  of,  &c.  (new  Trustees),  sur- 
rendered into  the  hands  of  the  lord  of  the  said  Manor,  by  the 
hands  and  acceptance  of  his  steward  according  to  the  custom 
thereof, 

All,  &c.  (pareels),  To  which  hereditaments  D,  T,,  of,  &c.  (since 
deceased),  D.  D.  T.,  of,  &c.  (since  deceased),  and  the  said  C.  T. 
were  admitted  tenants  out  of  court  on  the day  of . 

To  THE  USE  of  the  said  C.  T.,  N.  T.,  and  N.  N.  T.  and  their 
heirs,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
Manor,  and  by  and  under  the  rents,  suits  and  services  therefor 
due  and  of  right  accustomed  :  [Nevertheless,  Upon  the  trusts 
declared  concerning  the  same  by  an  Indenture  dated,  &c.,  and 
made,  &c,  {Settlenient)  (/,)]. 

AND  BE  IT  ALSO  REMEMBERED,  that    on    the  day 

of ,  19—,  the  above-named   C.  T.,  N.  T.,  and  N.  N.  T.  came 

before  the  said  steward,  out  of  court,  and  j)rayed  to  be  admitted 
tenants  to  the  copyhold  hereditaments  surrendered  to  their  use 
as  aforesaid.  To  which  said  C.  T.,  N.  T.,  and  N.  N.  T.  the 
lord  of  the  said  Manor  by  his  said  steward  granted  seisin  thereof 
by  the  rod. 

To  hold  unto  the  said  C.  T.,  N.  T.,  and  N.  N.  T.  and  their 
heirs,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
Manor,  by  and  under  the  rents,  suits  and  services  therefor  due 
and  of  right  accustomed :  [Nevertheless,  Upon  the  trusts  above 

of  the  trustees,  who  should  be  admitted.  The  cost  of  admission  must  be 
borne  by  the  particular  estate  and  the  estate  in  remainder  in  proportion  to 
the  value  of  such  estates  :  Carter  v.  Sebright  (1859),  26  Beav.  374 ;  28  L.  J, 
Ch.  411;  Re  BnUock's  S.  E.  (1904),  91  L.  T.  651.  If  it  is  intended  to 
enfranchise  them,  this  can  be  done  in  the  name  of  the  existing  tenant  on 
the  rolls,  who  should  then  convey  the  enfranchised  land  to  the  uses  of  the 
settlement. 

(i)  In  some  manors  the  custom  is  not  to  allow  any  reference  to  the  trusts 
in  a  case  of  this  description. 
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referred  to]  :  And  so  (saving  the  right  of  the  lord)  the  saidC.  T., 
N.  T.,  and  N.  N.  T.  were  admitted  tenants  thereof  and  paid  to 

the  lord  for  a  fine  on  such  their  admittance  the  sum  of  ,4' , 

and  their  fealty  was  respited. 

Taken    and  accepted  hy    me   )      /o-       .  .•  r, 

this day  of 19 — ,    ) 


No.  IV. 

APPOINTMENT  o/ a  New  Trustee  of  a  Portions  Ter:^!  (/,) 
created  by  a  Settlement  of  Real  Estate,  hij  Deed 
Indorsed  or  Written  at  the  Foot  of  t]ie  Settlement. 

THIS  INDENTUEE,  made  the day  of ,  19—  Between  Parties. 

the  within  [or  above]  named  A.  B.  {donee  of  j)ower\  of  the  1st 
part,  N.  T.  of,  &c.  {itew  Trustee),  of  the  2nd  part,  and  the 
within-named  C.  T.  {continuing  Trustee),  and  the  said  N.  T.  of 
the  Brd  part, 

WITNESSETH  that  the  said  A.  B.,  in  exercise  of  the  power  for 
this  purpose  conferred  on  him  hy  the  within  [or  above]  written 
Indenture  and  of  all  other  powers,  hereby  appoints  the  said  N.  T.  Appointment 

to  be  a  trustee  of  the  term  of  years  created  by  the  within  of  temi^anT^ 

[or  above]  written  Indenture  in  the  place  of  the  within  [r.r  above]  S\Tma  shall 
named  D.  T.  (who  died  on  the  day  of  ),  and  to  act  ^■''^*"'. 

•    •    XI  •  J 1       , 1  .  1     ^     m  survivnig  and 

jointly  with  the  said  C.  T.,   and  declares  (/)  that  all  the  lands  new  trustee. 
and  hereditaments  which  by  any  means  have  become  and  are  now 
comprised  in  the  said  term  shall  forthwith  vest  in  the  said   C.  T. 
and  N.  T.  as  joint  tenants  for  the  residue  of  that  term  upon  the 
trusts  now  affecting  the  same  under  the  said  Indenture. 
In  witness,  &c. 


(A-)  It  IS  supposed  in  this  case  that  by  the  settlement  different  trustees  are   Different 
appointed  for  the  term  of  years  to  those  appointed  for  general  purposes,   trustees  of 
The  modern  practice  is  for  portions  terms,  &c.,  to  be  limited  to  the  general  P""^*^"''"  *^""- 
trustees,  in  which  case  see  Free.  I.  of  this  Group  ;  which  can  also  be  adapted 
to  this  case  if  a  longer  form  is  required. 

(/)  This  vesting  declaration  of  the  land  comprised  in  a  term  can  be  readily 
adai^ted  for  use  in  connexion  with  the  foregoing  Precedents. 
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No.   V. 


Parties. 


Recital  of 
Settlement 
creating 
rent-charge. 


That  rent- 
charge  fell 
into  arrear  and 
term  limited 
under 
statutory 
power. 


Recital  of 
mortgage  of 
jointure  term. 


APPOINTMENT  o/a  New  Trustee  o/ a  Jointure  Term  (w). 

THIS  INDENTUPtE,  made,  &c.,  Between  C.  T.,  of,  &c.  (con- 
tinuing  Trusicc  of  teim),  of  the  one  part,  and  N.  T.,  of,  &c.  {new 
Trustee  of  term)  of  the  other  part : 

Whereas  under  an  Indenture  (hereinafter  called  the  Settle- 
ment) dated,  i^'c,   and  made,  cSjc,  being  a  settlement  of  certain 

freehold  hereditaments  in  the  County  of ,  a  yearly  rent-charge 

of   £ was  limited  out  of   the    said  hereditaments  To   the 

Use  of  the  said  Jane  B.  in  the  event  (which  happened)  of  her 
surviving  her  husband,  the  said  A.  B.  during  the  residue  of  her 
hfe  : 

And  whereas  in  the  year  the  said  rent- charge  fell  into 

arrear  and  accordingly  by  an  Indenture  (hereinafter  called  the 

Principal    Indenture)    dated    the day  of ,  and    made 

between  the  said  Jane  B.  of  the  one  part  and  D.  T.  {a  deceased 
Trustee)  and  the  said  C.  T.  of  the  other  part,  the  said  Jane  B., 
in  exercise  of  the  power  for  that  purpose  conferred  on  her  by 
section  forty-four  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  limited  all  the  hereditaments  by  the  Settlement  charged 
with  the  payment  of  the  said  rent-charge  To  the  Use  of  the  said 

D,  T.  and  C.  T.  for  the  term  of r  years  without  impeachment 

for  waste  upon  the  usual  trusts  for  raising  the  arrears  and 
securing  payment  of  the  said  rent-charge  : 

And  whereas  by   an  Indenture  of  Mortgage  dated  the 

day  of ,  and  made  between  the  said  D.  T.  and  C.  T.  of  the 

one  part,  and  X.  {Mortgagee)  of  the  other  part,  the  said  D.  T. 
and  C.  T.  assigned  all  the  hereditaments  comprised  in  the 
term  limited  by  the  Principal  Indenture  to  the  said  X.  for  the 
residue  of  that  term  by  way  of  mortgage  for  securing  payment 


Jointure  terms 
not  necessary 
in  settlement 
since  Conv. 
Act,  1881, 
s.  44. 


(m)  lu  settlements  executed  after  1882  it  is  unusual  to  find  limitations  of 
terms  for  securing  jointures.  Under  s.  44  of  the  Conv.  Act,  1881,  a  person 
entitled  to  a  rent-charge  can  in  the  events  mentioned  in  that  section  limit  a 
term  to  a  trustee  on  trust  to  raise  the  money  payable  under  the  charge. 
This  case  is  taken  in  the  text.  The  last  Precedent  and  Prec.  I.  of  this 
Group  can  be  adapted  for  use  where  a  jointure  term  has  been  limited  by  the 
settlement. 
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to    the    said  X.    of  the  principal    sum    of  Jd and    further 

advances  (o),  with  interest  thereon  as  therein  mentioned  : 

And  whereas  the  said  D.  T.  died  on  the day  of :       Death  of 

And  WHEREAS  the  said  C.  T.,  as  such  surviving  trustee  as  afore-  '     .    ,  ' 

'  "  Desire  to 

said,  is  desirous  of  appointing  the  said  N.  T.  to  be  a  trustee  of  appoint  a  new 
the  Principal  Indenture  i)i  the  place  of  the  saidD.  T.  (deceased)  : 

NOW  THIS  INDENTURPJ  WITNESSETH  as  follows  :— 

1.  For  effectuating  the  aforesaid  desire  and  in  exercise  of  the  Appointment 
power    for  this  purpose  conferred  on  him  by  the  Trustee  Act, 

1893,  and  of  all  other  powers,  the  said  C.  T.  hereby  appoints  the 
said  N.  T.  to  be  a  trustee  of  the  Principal  Indenture  in  the  place 
of  the  said  J).  T.  (deceased)  and  to  act  jointly  with  the  said  C.  T. 
for  all  the  purposes  of  that  Indenture. 

2.  The  said  C.  T.  hereby  declares  that  all  the  hereditaments  Vesting 
which  are  now  comprised  in  the  said  term  limited  by  the  Principal  teTn^subject 
Indenture  shall  (subject  to  the  recited  Mortgage  and  the  principal  |yjoj!t^ao.g, 
money  and  interest  thereby  secured)  forthwith  vest  in  the  said 

C.  T.   and  N.  T.  for  the  residue  of  that  term  as  joint  tenants  and 
as  trustees  of  the  Principal  Indenture  for  the  purposes  and  upon 
the  trusts  thereof  (71). 
In  witness,  &c. 

Gkoup  D. — Appointments  of  New  Trustees  of  Wills  (Real). 

No.  I. 

APPOINTMENT  of  New  Trustees  of  a  Will  settUn;/ 
Freeholds,  Copyholds,  Leaseholds,  Capital  Money, 
and  Heirlooms. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  Szc.  {donee  of  p^,ties. 
j)ower),  of  the  1st  part,  C.  T.,  of,  &c.  {continuing  Trustee),  of  the 
2nd  part,  N.  T.,  of,  &c.  (new   Trustee),  of  the  3rd  part,  and  the 
said  C.  T.  and  N.  T.  of  the  4th  part : 

Whereas  X.  Y.  (deceased)  duly  made  his  Will  dated  the Recital  of 

day  of ,  and  thereby,  after  appointing  D.  T.  (deceased)  and  ^^^^' 

the  said  C.  T.  (hereinafter  called  the  Original  Trustees)  to  be 

(0)  The  money  can  either  be  raised  in  this  way  or  b}'  sub-demise,  or  Modes  of 

particnkr  parts  of  the  land  can  be  mortgaged  from  time  to  time.  raising  monej- 

{p)  A  new  trustee  would  hardly  be  requiied,  unless  further  money  is  a  jointu're?" 
intended  to  be  raised  and  the  existing  mortgagee  refuses  to  advance  it. 
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his  executors  and  trustees,  and  also  the  trustees  of  his  Will  for 
all  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  and  of 
section  forty-two  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  and  after  bequeathing  certain  legacies,  devised  all  his 
freehold  hereditaments  to  certain  uses  under  which  the  said 
A.  B.  is  now  tenant  for  life  in  possession,  and  also  devised  and 
bequeathed  to  the  Original  Trustees  his  copyhold  and  leasehold 
hereditaments  and  certain  chattels  directed  to  be  held  as 
heirlooms  Upon  trusts  corresponding  as  nearly  as  might  be  with 
the  limitations  of  his  freehold  hereditaments,  And  (subject  to 
the  i^ayment  of  his  funeral  and  testamentary  expenses  and 
debts  and  the  legacies  bequeathed  by  his  Will)  the  said  testator 
bequeathed  all  his  residuary  personal  estate  to  the  Original 
Trustees  Upon  trusts  for  sale  and  investment,  and  to  be  held  by 
them  as  capital  money  arising  from  sales  of  the  freehold  here- 
ditaments thereby  settled,  and  so  as  to  be  primarily  liable  to  be 
laid  out  in  the  purchase  of  freehold  hereditaments  to  be  conveyed 
to  the  uses  of  the  said  Will,  And  the  said  Will  contained  a  power 
for  the  said  A,  B.  during  his  life  to  appoint  a  new  trustee  or 
new  trustees  thereof : 

And  whereas  the  said  testator  died  on  the day  of 

without  having  revoked  or  altered  his  said  Will,  which  was  on 

the  day  of  duly  proved  at  the   Probate  Kegistry 

by  the'  Original  Trusteees : 

And  whereas  the  Original  Trustees  converted  so  much  of  the 
said  testator's  residuary  personal  estate  as  did  not  consist  of 
money  or  authorised  investments  and  paid  his  funeral  and 
testamentary  expenses  debts  and  legacies  and  the  duties  payable 
on  his  death  and  invested  the  residue  of  the  net  proceeds  and  of 
his  ready  money  in  manner  directed  by  his  said  Will : 

And  whereas  by  an  Indenture  dated,  &c.,  the  Original  Trustees 
conveyed  the  said  freehold  hereditaments  To  the  Uses  of  the  said 
Will  and  assented  to  the  bequests  of  the  said  leasehold  here- 
ditaments and  chattels  : 

And  whereas  the  said  D.  T.  died  on  the day  of : 

And  whereas  the  said  A.  B.  is  desirous  of  appointing  the  said 
N.  T.  to  be  a  trustee  of  the  recited  Will  in  the  place  of  the  said 
D.  T.  deceased : 

And  whereas  the  residuary  personal  estate  of  the  said  testator 
and  capital  money  arising  under  the  said  Will  is  no\\  represented 
by  the  investments  mentioned  in  the  Schedule  hereto,  now  standing 
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in  the  name  of  the  said  C.  T.,  and  it  is  intended  that  the  same 
shall  (after  raising  and  paying  thereout  the  cost  of  and  incidental 
to  these  presents)  so  soon  as  practicable,  be  transferred  into  the 
joint  names  of  the  said  C.  T.  and  N.  T.  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

(The  appo'uii merit  of  the  new  tntsfcc,  resting  declaration,  and 
covenant  to  sKrroider  will  foUou-  clauses  l,''2,and  8  of  Precedent  II. 
of  the  last  Group  <f  Precedents,  p.  650,  suhstitutinfi  "  the  recited 
^\\\'\for  "  the  Principal  I)tdentnre,"  and  omitting  references  to 
D.D.T.  and  N.N.  T.). 

In  witness,  &c. 

The  Schedule  above  referred  to. 

Particulars  of  investments  representing  capital  money  liable  to 
be  laid  out  in  the  purchase  of  land. 

No.  IL 

APPOINTMENT  of  a  New  Trustee  for  the  purposes  of  the 
Settled  Land  Acts  of  a  Compound  Settlement  (f 
Freeholds  and  Capital  Money  created  by  a  Will,  and  a 
Resettlement  whereof  Settled  Land  Act  Trustees 
have  been  appointed  by  the  Court  (r/)  and  ef  a  New 
Trustee  (f  the  Resettlement. 

THIS  INDENTURE,  made,  &c.,  Between  B.  Y.,  of,  &c.  {donee  Parties. 
of  power  un<h'r  Resettlement),  of  the  1st  part,  C.  T.,  of,  &c.  {con- 
tinuing S.  L.  Act  Trustee  <f  the  Compound  Settlement  and  Resettle- 
ment), of  the  2nd  part,  and  N.  T.  (nciv  S.  L.  Act  Trustee  of  tlie 
Compound  Settlement  and  Resettlement)  of  the  3rd  part : 

Whereas  X.  Y.  (deceased)  duly  made  his  Will  dated  the Recital  of 

day  of ,  and  tbereby,  after  appointing  D.  T.  (deceased)  and 

the  said  C.  T.  to  be  his  executors  and  trustees,  devised  all  his 
freehold  hereditaments  To  the  Use  that   his  widow,  Jane  Y., 

should  receive  thereout  the  yearly  rent-charge  of  i* during 

her  life,  and  subject  thereto  To  the  Use  of  his  eldest  son  A.  Y. 
(since    deceased)    during    his     life     without    impeachment    of 

{q)  It  is  assumed  that  a  jointure  was  limited  by  the  Will,  which  the 
jointress  refused  to  release  on  the  resettlement  in  substitution  for  a  new  one. 
Hence,  trustees  of  the  compound  settlement  were  required  to  enable  the 
tenant  for  life  under  the  settlement  to  override  the  jointure. 
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waste,  with  remainder  To  the  use  of  his  first  and  other 
sons  successively  according  to  seniority  in  tail  male,  with 
remainders  over  : 

And  whereas  the  said  testator  died  on  the day  of 

without  having  revoked  or  altered  his  said  Will,  which  was  on 

the day  of duly  proved  at  the Probate  Eegistry  by 

the  executors  therein  named  (r)  : 

And  whereas  the  said  A.  Y.  on  the day  of married 

,  and  there  was  issue  of  such  marriage  an  eldest  son,  B.  Y., 

who  was  born  on  the day {i.e.,  had  attained  twenty- 
one)  : 


And  whereas  by  an  Indenture  dated  the 


day  of ,  and 


made  between  the  said  A.  Y.  of  the  1st  jDart,  the  said  B.  Y.  of 
the  2nd  part,  and  G.  (f/rantee  to  uses)  of  the  3rd  part  (duly 
enrolled  and  perfected  as  a  Disentailing  Assurance),  the  said 
B.  Y.,  with  the  consent  of  the  said  A.  Y.  as  protector,  conveyed 
and  the  said  A.  Y.  conveyed  and  released  all  the  freehold 
hereditaments  then  subject  to  the  limitations  of  the  recited  Will 
unto  the  said  G.  in  fee  simple,  subject  to  the  said  jointure  rent- 
charge  limited  to  the  said  Jane  Y.  as  aforesaid,  but  freed  from 
the  life  estate  of  the  said  A.  Y.  under  the  recited  Will  and  all 
powers  annexed  to  or  exercisable  during  the  continuance  of  such 
life  estate,  and  also  freed  from  the  estate  in  tail  male  or  in  tail 
of  the  said  B.  Y.,  and  all  estates,  rights,  interests  and  powers  to 
take  efi'ect  after  the  determination  or  in  defeasance  of  such  estates 
in  tail  male  or  in  tail  or  any  of  them,  and  so  subject  and 
discharged  To  such  Uses,  Upon  such  trusts  and  in  such  manner 
generally  as  the  said  A.  Y.  and  B.  Y.  should  from  time  to  time 
or  at  any  time  by  deed,  revocable  or  irrevocable,  jointly  appoint, 
And  in  default  of  such  appointment  To  Uses  for  restoring  the 
subsisting  uses  under  the  said  Will : 

And  whereas  by  an  Indenture  (hereinafter  called  the  Resettle- 
ment) dated  the day  of ,  and  made  between  the  said 

A.  Y.  of  the  1st  part,  the  said  B.  Y.  of  the  2nd  part,  Mary  S., 
of,  &c..  Spinster,  of  the  3rd  i^art,  and  the  said  D.  T.  and  C.  T.  of 
the  4th  part  (being  a  settlement  executed  in  consideration  of  the 
marriage,  shortly  afterwards  solemnised,  between  the  said  B.  Y. 


Conveyance  (*")  If  the  testator  died  after  1897  (see  L.  T.  Act,  1897,  s.  1)  the  executors 

uses  to  give  should  after  winding  up  the  executorship  convey  the  legal  estate  in  the 

devise  in  freeholds  to  the  uses  of  the  Will ;  see  recital  m  last  Precedent. 
settlement. 
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and  Mary  S.,  and  whereof  the  said  D.  T.  and  C.  T.  were  appointed 
to  be  trustees  for  the  purposes  of  the  Settled  Land  Acts,  1882  to 
1890),  the  said  A.  Y.  and  B.  Y.,  in  exercise  of  the  power  for  that 
purpose  conferred  on  them  by  the  said  Disentailing  Assurance, 
appointed  that  all  the  freehold  hereditaments  then  subject  to  the 
limitations  of  the  recited  Will  should  (subject  to  the  said  jointure 
rent-charge  of  the  said  Jane  Y.)  remain  and  be  (after  the 
solemnisation  of  the  then  intended  marriage)  To  Uses  for 
securing  a  yearly  rent-charge  to  the  said  B.  Y.  during  the  joint 
lives  of  himself  and  the  said  A.  Y.,  and  subject  thereto  To  the 
Use  of  the  said  A.  Y.  during  his  life,  and  so  as  to  restore 
his  statutory  powers  under  the  recited  \Vill,  with  remainder 
To  the  Use  of  the  said  B.  Y.  during  his  life  without  impeach- 
ment for  waste,  with  remainder  To  Uses  for  securing  a  yearly 
jointure  rent-charge  to  the  said  Mary  S.,  and  subject  thereto  To 
the  Use  of  the  said  D.  T.  and  C.  T.  for  a  term  of  1,000  years 
from  the  death  of  the  said  B.  Y.  without  impeachment  for  waste 
on  the  trusts  therein  mentioned,  and  subject  to  the  said  term  To 
the  Uses,  therein  mentioned.  And  the  Resettlement  contained  a 
power  for  the  person  (if  any)  of  full  age  for  the  time  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of  the  premises 
thereby  settled  to  appoint  a  new  trustee  or  new  trustees  thereof : 

And  whereas  the  said  A.  Y.  died  on  the day  of :         Death  of  first 

And  whereas  by  an  Order  of  the  Chancery  Division  of  the  life^s).  °^ 
High  Court  of  Justice  made   on  the day  of by  the  ^    .,  ■,  , 

^  ,  ./J  Recital  of 

Honourable  Mr.  Justice ,  In  the  matter  of  the  recited  Will,  Order  appoint- 

Disentailing  Assurance  and  Resettlement,  and  In  the  matter  of  tnVtees of  the 
the  Settled  Land  Acts,  188'2  to  1890,  the  said  D.  T.  and  C.  T.  setTiemeS. 
were  appointed  to  be  trustees  of  the  Settlement  created  by  the 
said  three  instruments  for  the  purj^oses  of  the  said  Acts  : 

And  whereas  {add  recital  an  to  sales,  pi ir chases  and  investments 
required,  see  Prec.  II.  of  last  Group,  p.  649)  : 

And  whereas  the  said  D.  T.  died  on  the day  of ,  and  Death  of  a 

the  said  C.  T.  is  desirous  of  appointing  the  said  N,  T.  to  be  a  t^'"**'^'^' 
trustee  in  place  of  the  said  D.  T.  of  the  Settlement  created  by 
the  said  three  instruments : 

(.s)  The  first  tenant  for  life  could  overreacli  the  jointure  because  he  took   when  ioiuture 
under  the  Will,   hut   his   son    having  disentailed,  while  tenant  in  tail  in  became 
remainder,  and  taken  a  life  estate  under  the  resettlement,  was  unable  to  do  P^^'^'^^ount. 
so  till  the  appointment  of  trustees  of  the  compound  settlement  was  made  by 
the  Court. 
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And  whereas  (add  recital,  an  to  intention  to  transfer  investments 
as  in  Free.  II.  of  last  Group,  }).  649): 

Appointment     NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

of  new  trustee 

of  Resettle-  ^    {Appointment  of  new  trustee  of  the  Resettlement  Inj  B.  ¥.,  as 

ment.  ^    ii  ^  ■' 

in  Precedent  II.  of  last  Group,]).  650,  substituting  "  Eesettlement ' 
for  "  Principal  Indenture,''  and  omitting  references  to  I).  D.  T.  and 

iY.  N.  T.). 
Vesting  2.  {Adapt   vesting   declaration    Inj  B.  Y.  (f  Portions  Term,   in 

declaration  of  ,  _-.^        ,•  i  /-<  nfr-\ 

Portions  Term.  Precedent  I\  .  oj  last  Group,  p.  655). 

Appointment  3.  In  exerciso  of  the  power  for  this  purpose  conferred  on  him 
of  thrcom-''''  by  the  Trustee  Act,  1893,  and  of  all  other  powers,  the  said  C.  T. 
pound  Settle-    hereby  appoints  the  said  N.  T.  to  be  a  trustee  of  the  Settlement 

ment  by  tlie  ./       j.  j. 

surviving         Created  by  the  recited  Will  of   the   said   X.  Y.  (deceased),  the 
recited  Disentailing  Assurance  and  Resettlement  in  the  place  of 
the  said  D.  T.  (deceased),  and  to  act  Jointly  with  the  said  C.  T. 
for  all  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890. 
In  avitness,  &c. 

\_Add  Schedid'^s,  see  Prec.  II.  of  last  Group, p.  651,  and  refer  to  the 
capital  money  and  investments  as  being  subject  to  the  trusts  of  the 
Compound  Settlement.'] 

Section  II. 

DISCLAIMERS   BY   EXECUTORS   AND   TRUSTEES   AND 

DISCHARGES      OF      TRUSTEES       (WHERE       NEW 
TRUSTEES  ARE  NOT  APPOINTED). 

Group  A. — Disclaimers  by  Executors  and  Trustees. 

No.  I. 

DISCLAIMER    of  the  Trusteeship   of  a   Will    bt/  One    of 
several  Trustees  (0- 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 

A.  B.,  of,  &c.  (disclaiming  party),  sends  greeting  this day 

of : 

Recital  of  Will       Whereas  G.  H.  duly  made  his  Will  dated  the day  of , 

menror"^        ^ud  thereby,  after  appointing  the  said  A.  B.  and  C.  D.  to  be  his 

executors. _ 

Stamp.  (0  Lender  the  Stamp  Act,  1891,  a  disclaimer  deed,  not  being  expressly 

mentioned  in  the  schedule  thereto,  is  liable  to  a  10s.  stamp  duty. 
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executors  and  trustees,  devised  and  bequeathed  all  his  real  and 
personal  estate  to  his  trustees  upon  the  trusts  therein  mentioned: 

And  whekeas  the  said  testator  died  on  the  day  of Death  and 

without  having  revoked  or  altered  his  said  Will,  which  was  duly  ^'^"^ 

proved  in  the Probate  Eegistry  on  the day  of by 

the  said  C.  D.  alone,  the  said  A.  B.  having  renounced  probate : 

And  whereas  the  said  A.  B.  has  never  acted  in  the  trusts  of  Deshe  to 
the  said  "Will  and  is  desirous  of  executing  such  disclaimer  as  is 
hereinafter  contained  : 

NOW  THESE  PRESENTS  WITNESS  that  the  said  A.  B.  hereby  Disclaimer  by 
disclaims  the  office  of  trustee  under  the  said  Will,  and  all  real  and 
personal  estate  and  things  in  action  whatsoever  and  wheresoever 
devised  or  bequeathed  to  him  by  the  said  Will  (n)  as  one  of  the 
persons  named  as  a  trustee  thereof,  or  devolving  on  him  as  one 
of  the  persons  therein  named  as  one  of  the  executors  (x)  thereof, 
and  also  all  estates  and  powers  thereby  expressed  to  be  given  to 
him  as  such  trustee  or  executor. 
In  witness,  Sec. 


No.  II. 

DISCLAIMER  by  Trustee  of  Will  {Short  Form). 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B.,  of, 

&c.  {disclaiming  party),  do  this  day  of  ,  19 — ,  hereby 

disclaim  the  office  of  trustee  under  the  Will  dated  the day 

of of  G.  H.  (who  died  on  the da}^  of  ■ — ■ — ,  19 — ),  and 

all  estates  and  powers  thereb}^  given  to  or  vested  in  me  as  a 

(«)  The  trustee  should  simply  dihiclaim  and  not  profess  to  convey  the 
property  limited  to  him  in  trust :  Nidoson  v.  WorJsworth  (1818),  2  Swanst. 
^65.  This  is  a  disclaimer  within  s.  6  of  the  Con  v.  Act,  1882,  see  Theobald, 
7th  ed.,  436;  He  Fisher  and  JIaslett,  13  L.  E.  Jr.  546. 

(.r)  Under  Part  I.  of  the  Land  Transfer  Act,  1897,  real  estate  (except  the  Effect  of  L.  T. 

legal  interest  in  copyholds)  vests  in  the  executors  who  derive  their  title  ^^\'  ^897, 

under  the  Will.     All  who  have  not  renounced  or  disclaimed  must  convey : 

Be  Paivley,  1900,  1  Ch.  o8;  69  L.  J.  Ch.  6;  except   sjiecial  executors   of 

property  in  a  foreign  country  :    7?e    CoJien   d:  L.   ('.    C,  1902,  1   Ch.   187  ; 

71  L.  J.  Ch.  164.     Disclaimer  is  more  efficient  than  renunciation  of  i^robate,   Distinction 

as  the   executor  renouncing  may  subsequenth'  be  allowed  to   prove :  see  between  dis- 
T      ,       r,..i       ,,.„.,    T^    ,  ,      ._  -I      T    T^     ,  ,  clainier  and 

In   h..  Silks,  1898,  P.  12  ;  67  L.  J.  P.  23.  renunciation. 
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trustee,  or    devolving  on  me  as  one  of  the  persons   named  as 
executors  of  the  said  Will  (?/). 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  the 
day  and  year  first  ahove  written. 


Recital  of 
Settlement 
appointing 
disclaiming 
trustee  one  of 
the  trustees. 


Disclaimer 
by  trustee. 


No.  III. 

DISCLAIMER  Inj  the  Trustee  of  a  Settlement  {z). 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 

A.  B.,  of,  kc.  {the  disclaiming  paiiy),  sends  greeting  tliis  

day  of  ;  19 —  : 

Whereas  hy  an  Indenture,  &c.  ((kite  and  ixirties),  [certain 
reversionary  interests  were  expressed  to  be  assigned  to  the  said 
A.  B.  and  G.  H.  upon  the  trusts  therein  mentioned  or]  certain 
messuages,  lands  and  hereditaments  situated,  &c.,  were  expressed 
to  be  conveyed  by  the  said  C.  D.  To  the  Use  of  the  said  A.  B.  and 
G.  H.  in  fee  simple,  Upon  trust  for  sale  as  therein  mentioned  [or 
were  settled  To  the  Use  of  X.  Y.  for  her  life,  with  remainders  over, 
and  the  said  A.  B.  and  G.  H.  were  expressed  to  be  appointed  the 
trustees  of  the  said  Indenture  for  the  purposes  of  the  Settled 
Land  Acts,  1882  to  1890,  and  divers  powers  and  trusts  were 
expressed  to  be  conferred  on  them  as  such  trustees] : 

And  whereas  the  said  A.  B.  has  not  executed  the  said 
Indenture,  nor  in  any  manner  acted  in  the  trusts  thereof : 

NOW  THESE  PRESENTS  WITNESS  that  the  said  A.  B. 
hereby  disclaims  and  renounces  the  office  of  trustee  of  the  said 
Indenture,  and  all  estate  and  interest  in  the  [property  or'] 
hereditaments  thereby  [assigned  or']  conveyed  [or  settled],  and 
all  powers  and  trusts  created  by  the  said  Indenture  and  thereby 
expressed  to  be  made  exercisable  by  the  said  A.  B.  and  G.  H.  as 
the  trustees  thereof. 
In  witness,  &c. 


{y)  See  notes  to  last  Precedent. 

{z)  See  note  to  Prec.  I.  of  this  Group.  A  disclaimer  will  not  (except  in 
the  case  of  a  disentailing  assurance)  affect  the  interests  of  the  beneficiaries ; 
hence  a  voluntary  settlement  is  not  rendered  inoperative  by  the  disclaimer 
of  the  sole  trustee:  Mallott  v.  Wilson,  1903,  2  Ch.  494  ;  72  L.  J.  Ch.  664. 
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No.   IV. 

DISCLAIMER  of  the  Trusts  of  a  Settlement  (to  he  ivritteu 
at  the  foot  of  the  Settlement — a  Slwrt  Form). 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B.,  of  Disclaimer 
&c.  (who   am   named   as  a  party  to  and  Trustee  of  the  above-  ^y*"^*^^*®®- 

written   Indenture),    do    this   day   of   ■ ,  19 — ,  hereby 

declare  that  I  have  not  accepted  the  trusteeship  nor  acted  in  any 
manner  in  the  trusts  thereof :  And  I  disclaim  the  said  trustee- 
ship and  all  estates,  interests  and  powers  by  the  said  Indenture 
expressed  to  be  vested  in  me. 
In  witness,  &c. 


Group  B. — Discharges  of  Trustees. 

No.  I. 

DISCHARGE  of  a  Trustee  of  a  Personalty  Settlement 
icliere  the  Trust  Property  is  vested  in  the  Remaining 
Trustees  (a)  and  no  New  Trustee  is  appointed. 

THIS   INDENTURE,  made,  &c.,  Between  A.  B.,  of  &c.,  and  Parties. 
F.  B.,  his  wife  (donees  of  the  iioicer  of  appointing  new  trustees), 
of  the  1st  part,  R.  T.,  of,  &c.  (retiring  'Trustee),  of  the  2nd  part, 
and  C.  T.,  of,  &c.,  and  C.  C.  T.,  of,  &c.  (continuing  Trustees),  of 
the  3rd  part : 

Whereas   these  presents  are  supplemental   to   an  Indenture  Recital  of 

(hereinafter  called  the  Principal  Indenture)  dated  the  day     °     m  ii  • 

of  ,  and  made  between  the  said  A.  B.  of  the  1st  part,  the 

said  F.  B.  (then  F.  H.,  Spinster)  of  the  2nd  part,  and  D.  T., 
D.  D.  T.  (both  deceased),  and  the  said  R.  T.  of  the  8rd  part 
(being  a  Settlement  made  in  consideration  of  the  marriage,  shortly 
afterwards  solemnised,  between  the  said  A.  B.  and  F.  B.),  whereof 
the  said  D.  T.,  D.  D.  T.,  and  R.  T.  were  appointed  to  be  trustees, 
and  whereby  the  said  A.  B.  and  F.  B.  were  empowered  during 
their  joint  lives  to  appoint  new  trustees  thereof : 

(a)  See  T.  Act,  1893,  ss.  11  and  12  (2).  There  must  be  at  least  two  con- 
tinuing trustees,  except  where  the  Public  Trustee  is  acting :  Public  Trustee 
Act,  1906,  s.  5. 
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Death  of 
two  trustees. 

Recital  of 
appointment 
of  new 
trustees. 


And  whereas  the  said  D.  T.  died  on  the 
the  said  D.  D.  T.  died  on  the day  of  - 


day  of 


and 


state  of 
settled  pro- 
perty. 


Wife's  Trust 
Fund  not  in 
possession. 

Desire  of 
trustee  to  be 
discharged. 

Intention  to 
transfer 
investments 
and  cash,  and 
to  vest  the 
residue. 


Separate  deed 
of  discharge 
in  regard  to 
the  trusts  of  a 
Conveyance  on 
trust  for 
sale  (6). 


And  whereas  these  presents  are  also  supplemental  to  another 
Indenture,  itself  supplemental  to  the  Principal  Indenture,  and 
hereinafter  called  the  Supplemental  Indenture,  dated,  &:c.,  and 
made,  &c.,  being  an  appointment  of  the  said  C.  T.  and  C.  C.  T. 
to  be  trustees  of  the  Principal  Indenture  in  place  of  the  said 
J).  T.  and  D.  D.  T.  (both  deceased)  and  to  act  jointly  with  the 
said  E.  T.  : 

And  whereas  the  Husband's  Trust  Fund  (other  than  the 
messuage  and  hereditaments  purchased  as  mentioned  in  the 
Supplemental  Indenture,  and  other  than  the  sum  of  cash  herein- 
after mentioned)  now  consists  of  the  investments  mentioned  in 
the  first  part  of  the  Schedule  hereto,  now  standing  in  the  joint 
names  of  the  said  R.  T.,  C.  T.,  and  C.  C.  T.,  and  the  second  part 
of  the  same  Schedule  contains  a  debtor  and  creditor  account 
showing  the  sales  and  investments  made  and  the  receipts  and 
payments  of  the  trustees  in  respect  of  the  capital  of  that  Trust 
Fund,  And  by  such  account  it  appears  that  there  is  now  a  balance 

of  £ cash  in  the  hands  of  the  said  R.  T.,  C.  T.,  and  C.  C.  T. 

standing  to  their  credit  at  the bank  : 

And  whereas  the  Wife's  Trust  Fund  has  not  yet  fallen  into 
possession  : 

And  whereas  the  said  Pi.  T.  is  desirous  of  being  discharged 
from  the  trusts  of  the  Principal  Indenture  : 

And  whereas  it  is  intended  that  immediately  after  the  execu- 
tion of  these  presents  the  investments  mentioned  in  the  first  part 
of  the  Schedule  hereto,  and  the  residue  of  the  said  cash  balance 
after  deducting  the  costs  of  and  relating  to  the  preparation  and 
execution  of  these  presents  or  otherwise  incurred  in  the  execution 
of  the  trusts  of  the  Principal  Indenture  shall  be  transferred  into 
the  joint  names  of  the  said  C.  T.  and  C.  C.  T.  alone : 

And  whereas  it  is  also  intended  that  by  an  Indenture  (b) 
bearing  even  date  herewith,  and  made  between  the  same  parties 
and  in  the  same  order,  and  supiDlemental  to  the  Conveyance 
(mentioned  in  the  Supplemental  Indenture)  of  the  aforesaid 
messuage  and  hereditaments  and  to  the  Indenture  (also  referred 
to  in  the  Supplemental  Indenture)  appointing  the  said  C.  T.  and 

(5)  See  next  Precedent.  This  mvist  be  done  bj^  a  separate  deed  to  keep 
the  trusts  of  the  net  proceeds  off  the  title  to  the  land. 
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C.  C.  T.  to  be  trustees  of  the  said  conveyance  in  place  of  the  said 

D.  T.  and  D.  D.  T.,  the  said  E.  T.  shall  be  also  discharged  from 
being  a  trustee  of  the  said  messuage  and  hereditaments  and  that 
the  same  shall  be  vested  in  the  C.  T.  and  C.  C.  T.  alone  as  joint 
tenants  and  as  trustees  of  the  said  conveyance  : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows  :— 

1.  The  said  Pi.  T.  hereby  declares  that  he  is  desirous  of  being  Desire  to  be 
discharged  from  the  trusts  of  the  Principal  Indenture.  * '     '  "    ' 

2.  The  said  A.  B.,  F.  B.,  C.  T.,  and  C.  C.  T.  hereby  consent  to  Consent  to  the 
the  discharge  of  the  said  E.  T.  from  the  trusts  aforesaid,  And  to      ■    '  ='  ' 
the    vesting   in  the  said    C.  T.  and  C.  C.  T.  alone  of  the  trust 
property. 

3.  All  the  parties  hereto  do  and  each  of  them  doth  hereby  Vesting 
declare  that  all  chattels  and  also  the  right  to  recover  and  receive  aiTjTaTttr^^ 
all  debts  and  other  things  in  action   subject  to  the  trusts  of  the 
Principal  Indenture   shall  forthwith  vest  in  the  said  C.  T.  and 

C.   C.  T.  alone  as  trustees  of   the  Principal  Indenture  for  the 
purposes  and  upon  the  trusts  thereof. 
In  witness,  &c. 

The  Schedule  above  referred  to. 

First  Part. 

Particulars  of  investments  held  on  the  trusts  of  the  Hasband's 
Trust  Fund. 

St'coiid  Part. 

Particulars  of  dealings  with  the  Husband's  Trust  Fund  (Debtor 
and  Creditor  ^Lvcount). 


No.  II. 

DISCHAEGE  of  a  Trustee  of  a  Eesidence  liekl  on  Trust 
for  Sale  and  purchased  under  a  Power  in  a  Personalty 
Settlement  (c),  no  New  Trustee  heing  ajquiinted. 

THIS  INDENT UEE,  &c.  (jxirties  as  in  last  Preeedent)  :  .  Parties. 

Whereas  these  presents  are  supplemented  to  an    Indenture  Recital  of 
(hereinafter  called  the  Principal  Indenture)  dated  the  day  ^°stlor"aJe'^" 

{>■)  See  T.  Act,  1893,  ss.  11  and  12  (2),  ami  notes  to  last  Precedent. 
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Recital  of 
appointment 
of  new 
trustees. 

Desire  to  be 
discharged. 


Vesting 
declaration  of 
land  held  on 
trust  for  sale. 


of ,  and  made  between  X.  of  the   1st  part,  the  said  A.  B. 

and  F.  B.  of  the  2nd  part,  and  the  said  D.  T.,  D.  D.  T.,  and 
E.  T.  of  the  3rd  part,  whereby  a  messuage  and  hereditaments 

situated  at were  conveyed  to  the  said  D.  T.,  D.  D.  T.,  and 

E.  T.,  in  fee  simple,  Upon  trust  for  sale  as  therein  mentioned, 
and  under  which  Indenture  the  said  A.  B.  and  F.  B.  have  power 
to  appoint  new  trustees  thereof : 

{Recite  deaths  of  D,  T.  and  D.  I).  T.  and  appointment  of  new 
trustees,  as  in  last  Precedent)  : 

And  whereas  the  said  E.  T.  is  desirous  of  being  discharged 
from  the  trusts  of  the  Principal  Indenture  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1  AND  2.  {^is  in  clauses  1  and  2  of  last  Precedent.) 
3.  All  the  parties  hereto  do  and  each  of  them  doth  hereby 
declare  that  the  messuage  and  hereditaments  now  subject  to 
the  trusts  of  the  Principal  Indenture  shall  forthwith  vest  in  the 
said  C.  T.  and  C.  C.  T.  alone  in  fee  simple  or  for  other  the 
estate  and  interest  which  ought  to  be  vested  in  them  as 
trustees  of  the  Principal  Indenture  and  as  joint  tenants  for  the 
purposes  and  upon  the  trusts  thereof. 
In  witness,  &c. 


No.  III. 

DISCHAEGE  <f  a  Trustee  fvni  a  Mortgage  Debt  assigned 
hy  a  Deed  of  even  Date  u-ith  a  Personalty  Settlement 
and  Transfer  of  the  Debt  and  Securities  {d)  where  no 
New  Trustee  is  appointed. 

Parties.  THIS  INDENTUEE,  &c.  {parties  as  in  Prec.  I.  of  this  Group)  : 

Recital  of  Whereas  tlieso  presents   are  supplemental  to  an    Indenture 

settlement  of  •  p  iinT-n,--iTn  \i  ni  1 

mortgage  debt,  (hereinafter  called  the  Principal  Indenture)  dated  the day 

of ,  and  made  between  the  said  A.  B.  of  the  1st  part,  the 

said  F.  B.  (then  F.  H.,  spinster)  of  the  2nd  part,  and  the  said 
E.  T.,  C.  T.,  and  C.  C.  T.  of  the  8rd  part  (and  indorsed 
on  an  Indenture  of  Mortgage  dated,  &c.,  and  made,  &c.),  by  which 


Reasons  for  a 
separate  deed 
of  discharge. 


(r/)  See  T.  Act,  1893,  ss.  11  and  12  (2),  and  notes  to  Prec.  I.,  of  this  Group. 

This  discharge  must  be  effected  by  a  sejjarate  instrument  from  the  deed  of 
discharge  relating  to  the  personalty  settlement  in  order  to  keep  the  trusts  of 
the  mortgage  debt  off  the  „title  to  the  land.  Moreover,  the  mortgaged 
property  cannot  be  transferred  by  a  vesting  declaration. 
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Princij^al  Indenture  the  princii^al  sum  of  i' and  the  interest 

thereon  secured  b}'  the  said  Mortgage  were  transferred  unto 
the  said  B.  T.,  C.  T.,  and  C.  C.  T.  upon  the  trusts  thereby 
declared  or  referred  to  (c),  and  whereby  the  hereditaments 
comprised  in  the  said  Mortgage  were  conveyed  to  the  said 
E.  T.,  C.  T,,  and  C.  C.  T,  in  fee  simple,  subject  to  the  right  of 
redemption  subsisting  under  the  said  Mortgage,  And  the  Principal 
Indenture  contained  a  power  for  the  said  A.  B.  and  F.  B.  during 
their  joint  lives  to  appoint  new  trustees  thereof  : 

And  whereas    the    said    mortgage    debt    of    4' ,  with  the  state  of 

current  interest  thereon,  is  still  owing  to  the  said  E.  T.,  C.  T.,  and 
C.  C.  T.  upon  the  security  of  the  said  Mortgage : 

And  whereas  the  said  E.  T.  is  desirous  of    being   discharged  Desire  to  be 
from  the  trusts  of  the  Principal  Indenture  : 


discharged. 


NOW  THIS  INDENTUEE  WITiNESSETH  as  follows  :— 

1  AND  2.  (As  ill  clauses  1  and  2  of  Free.  I.  of  tliis  Group.) 

3.  For  effectuating    the  aforesaid  desire  the  said    E.  T.,  As  Assignment  of 
Mortgagee,  hereby  assigns  and  releases  unto  the  said  C.  T.  and         "''' 

C.  C.  T. 

All  that  the  principal  sum  of  :t now  owing  upon    the 

security  of  the  said  Indenture  of  Mortgage  and  all  interest 
due  and  to  become  due  thereon,  and  the  full  benefit  of  and  the 
right  to  exercise  and  enforce  all  powers  and  securities  for  com- 
pelling payment  of  the  said  sum  and  interest, 

To  HAVE  and  receive  the  same  unto  the  said  C.  T.  and  C.  C.  T. 
Uj)on  the  trusts  by  the  Principal  Indenture  declared  or  referred 
to  concerning  the  same. 

4.  For  further  effectuating  the  aforesaid  desire,  the  said  E.  T.,  Conveyance  of 
As  Mortgagee,  hereby  conveys  and  releases  unto  the  said  C.  T., 

and  C.  C.  T. 

All  the  hereditaments  comprised  in  or  conveyed  by  the 
said  Indenture  of  Mortgage, 

To  hold  unto  and  To  the  use  of  the  said  C.  T.  and  C.  C.  T. 
in  fee  simple,  subject  to  the  right  of  redemption  subsisting 
therein  under  the  said  Indenture  of  Mortgage,  on  payment  of  tlie 
said  sum  of  £ and  the  interest  thereon. 

In  witness,  &c. 

(e)  The  trusts  of  the  mortgage  debt  are  declared  by  reference  to  the  per- 
sonnlty  settlement,  and  are  not  brought  on  to  the  title  to  the  laud. 


668 


DISCHARGES    OF    TRUSTEES — GROUP    B. 


Parties. 


State  of  Trust 
Funds. 


Desire  of  a 
trustee  to  be 
discharged. 

Intention  to 

transfer 

investments. 


Desire  to 
retire. 


Consent  to 
retirement. 


No.  IV. 

DISCHARGE  of  a  Trustee  of  a  Will  n-here  the  Trust 
Property  in  rested  in  tlic  Remaining  Trustees  (,/'),  no 
New  Trustee  being  appointed. 

THIS  INDENTURE,  made  &c.,  Between  R.  T.,  of,  &c.  {retiiing 
Trustee),  of  the  one  part,  and  C.  T.,  of,  &c.,  and  C.  C.  T.,  of,  &c. 
(eontinning  Trustees),  of  the  other  part. 

{Recite,  as  in  Section  I.,  Precedent  I.  of  Group  B,  pi.  639,  sup., 
Will  ofX.  Y.  appointing  R.  T.,  C.  T.,  and  C.  C.  T.  to  he  executors 
and  trustees  {defining  them  as  the  Trustees),  and  giving  residue  on 
trust  for  sale,  hut  sai/ing  at  the  end  "But  the  said  Will  contained 
no  power  of  appointing  new  trustees  thereof"  {g).  Deatli  of 
testator  and  probate.  Realization  and  inrestment  of  residuary  estate, 
and  assent  to  devises  and  bequests): 

And  whereas  the  residuary  estate  of  the  said  testator  is  now 
represented  hy  the  investments  mentioned  in  the  Schedule 
hereto  standing  in  the  joint  names  of  the  Trustees  : 

And  whereas  the  said  R.  T.  is  desirous  of  being  discharged 
from  the  trusts  of  the  recited  Will  : 

And  whereas    it    is    intended    that    immediately    after    the 

execution    of   these   presents   the   [so    much   of  the Stock 

mentioned  in  the  Schedule  hereto  shall  be  sold  as  shall  be 
necessary  to  satisfy  the  costs  of  and  relating  to  the  preparation 
and  execution  of  these  presents  or  otherwise  incurred  in  the 
execution  of  the  trusts  of  the  recited  Will  shall  be  sold,  and  that 
the  balance  of  the  said  stock  and  the  other  (//)]  investments 
mentioned  in  the  Schedule  hereto  shall  be  transferred  into  the 
joint  names  of  the  said  C.  T.  and  C.  C.  T.  alone  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  The  said  R.  T.  hereby  declares  that  he  is  desirous  of  being 
discharged  from  the  trusts  of  the  recited  Will. 

2.  The  said  C.  T.  and  C.  C.  T.  hereby  consent  to  the  discharge 
of  the  said  R.  T.  from  the  trusts  aforesaid,  and  to  the  vesting  in 
the  said  C.  T.  and  C.  C.  T.  alone  of  the  trust  property. 

(/)  See  T.  Act,  1893,  ss.  11  and  12  (2),  and  notes  to  Prec.  I.  of  this  Group. 
((/)  If  there  is  a  power  the  donee  must  join. 

(A)  These  words  will  be  omitted  where  the  costs  are  paid  by  the 
beneficiaries. 
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3,  All  the  parties  hereto,  &c.  (vestinq  (ledaration,  if  required,  as   Yf^«tmg 

i  ^  '  '  -^  declaration 

/;/  Free.  I.  e>f  tJiis  Group). 
In  witness,  &c. 

The  Schedule  above  referred  to. 

Section  III, 

EELEASES   TO  TEUSTEES  EXECUTOES  AND  ADMINIS- 

TEATOES  ON   THE   WINDING  UP  OF    TEUSTS. 

Preliminary  Note. 

Executors  and  tiustees  are  entitled  to  have  their  accounts  examined    in  what  cases 
and  settled  liefore  they  hand  over  the  balance   to  the  beneficiaries,  and   ti^ust^e°^should 
it  is  iisual  and  proper  in  such  case   for  the   beneficiaries  to   execute  a  have  a  release, 
formal  deed  of  release.     But  if  a  trust  is  declared  of  a  specified  fund  in 
favour  of  a  specified  person,  so  that  there  are,  in  fact,  no  accounts  to  be 
settled,  and  the  trustee  merely  hands  over  the  fund  in  its  original  state, 
in  strict  accordance  with  the  declared  trust,  he  is  not  entitled  to  recpiire 
a  release  under  seal  :   Chadivlck  v.  lleatley  (1845),  2  Coll.  137  ;  King  v. 
Mullins  (18.52),  1  Drew.  308. 

Releases  should  be  drawn  so  as  to  show  on  the  face  of  the  deed  that   How  releases 
the  releasors  are   fully  aware   of  all   the  ciicumstances   connected  with   o^o'"  ^°  "® 

•J  drawn. 

the  subject  of  release,  of  their  own  rights  and  position,  and  of  the 
position  of  the  intended  releasees  as  to  breaches  of  trust,  liability,  etc.,  and 
they  should  also  explicitly  state  the  claims  to  be  released.  Releases 
will  be  generally  governed  by  the  recitals,  so  that  where  the  words  of 
the  release  are  general,  but  the  recitals  refer  only  to  a  particular  matter, 
the  release  will  be  construed  to  relate  only  to  the  matter  recited  : 
Ramsden  v.  Hylton  (1751),  2  Ves.  Sen.  304;  Fritt  v.  Clay  (1843), 
6  Beav.  503. 

The  releasing  parties  generally  execute   a  covenant  of  indemnity  as   Indemnity. 
well  as  a  release,  but  this  is  not  essential  except  where   there  are  other 
persons  than  the  releasors  who  can  be  interested  in  or  may  have  claims 
on  the  matter  or  property  to  which  the  release  relates. 

Releases  extend  to  past  acts,  but  indemnities  may  extend  to  the  past 
or  future.  Where  a  liability  has  been  incurred  {eg.,  the  acceptance  of 
a  mining  lease)  which  cannot  be  discharged  forthwith,  a  covenant  for 
indemnity  ought  to  be  given. 

Unless  there  is  privity  of  estate  between  executors  and  a  lessor,  the   Setting  aside 
Court  will  not  set  aside  assets  to  idemnify  them  against  possible  liabili-   f"^i^"""  ^ 
ties  which  may  arise  in  respect  of  leases  formerly  held  by  their  testator  : 
Re  Nixon,  1904,  1  Ch.  638  ;  73  L.  ,J.  Ch.  446  ;  see  also  Re  King,  1907, 
1  Ch.  72;  76  L.J.  Ch.  44. 

Where  trust  money  is  handed  over  by  the  trustees  of  one  settlement   Releases  by 
to  the  trustees  of  another  settlement  a  release  is  usually  given,  but,  it   trustees. 
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Cases  in  whieli 
retiring 
trustees  are 
entitled  to  a 
release. 


Stamp. 


would  seem,  cannot  be  insisted  upon:  Re  Cater's  Tr^ists  (1858),  25 
Beav.  366.  In  any  such  case  no  indemnity  can  be  required  from 
trustees  who  are  giving  a  release  or  receipt.  As  to  the  powers  of  a 
trustee  to  compromise,  see  T.  Act,  1893,  s.  21. 

Retiring  trustees  are  not,  as  a  general  rule,  entitled  to  a  release  from 
the  beneficiaries,  but  sometimes  it  is  expressly  stipulated  that  they  shall 
have  one,  as  where  the  dealings  with  the  trust  funds  have  not  been 
regular,  and  the  irregularities  have  been  comniitted  at  the  instance  of 
the  beneficiaries,  who  are  sui  juris,  and  see  T.  Act,  1893,  s.  45.  Again, 
if,  besides  the  appointment  of  new  trustees,  some  alteration  is  made  in 
the  trusts  with  tlie  consent  of  the  beneficiaries,  such  an  arrangement 
may  properly  be  treated  as  a  winding  up  of  the  old  trust  and  the 
creation  of  a  new  one,  and  it  would  be  proper  to  give  the  retiring 
trustees  a  release.  If  a  trustee  retires  with  a  view  to  enable  a  breach 
of  trust  to  be  committed,  he  may  be  held  liable  for  the  breach. 

The  stamp  on  releases  of  trustees  is  10s. 

On  the  other  hand,  releases  on  a  sale  or  mortgage  are  liable  to  ad 
valorem  duty.  As  to  whether  a  release  amounts  to  a  sale,  see  G.  N. 
Ry.  Go.  V.  /.  R.  C,  1901,  1  K.  B.  416  ;  70  L.  J.  K.  B.  336. 


Group  A. — Eeleases  to  Trustees  of  Settlements. 


Parties  (/). 


Release  of 
trustees 
where  one  of 
the  bene- 
ficiaries is  an 
infant. 


Variations  in 
the  case  of  an 
infant. 


No.  I. 

RELEASE  to  Trustees  of  a  Personalty  Settlement  on 
the  final  Distru^ution  of  the  Trust  Eunds.  Variations 
where  a  heneficiary  is  an  infant. 

THIS    INDENTURE    made,    &c.,    Between   A.  B.,  of,   &c.    (a 

heneficiari)  irJio  talies  in  dtfaidt  of  ap2)oint))ient  and  to  irJiom  an 

(i)  As  an  infant  cannot  bind  himself  by  executing  a  release,  he  is  generally 
expressed  to  be  made  a  party  and  a  recital  inserted  to  the  effect  that  he  is 
an  infant  and  that  it  is  intended  that  he  shall  execute  on  attaining  full  age. 
Before  such  execution  he  should  obtain  independent  advice  :  Re  Oarnett 
(1885),  31  Ch.  D.  1. 

In  such  a  case  as  above  mentioned  part  of  the  funds  must  be  retained  and 
the  following  clauses  should  be  inserted  : — 

The   ijarties   hereto   of   the    parts   hereby   jointly   and 

severally  covenant  with  the  Trustees  and  with  each  of  them  that 
they  the  said  covenanting  parties  and  each  of  them  will  use 

their  best  endeavours  if  and  when  the  said attains   full  age 

to  induce  him  to  execute  these  presents  or  a  proper  deed  of 
confirmation  thereof : 

Provided  always,  that  these  presents  shall,  notwithstanding 
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advance  lias  been  wade),  of  the  1st  part,  C.  D.,  of,  &c.,  and  F.  D., 
liis  wife  {F.  D.  is  a  heurtician/  irlio  takes  under  an  appointment 
and  has  settled  her  sltare),  of  the  2nd  part,  M.,  of,  &c.,  and  N., 
of,  Szc.  (hereinafter  called  the  Sub-Settlement  Trustees)  (Trustees 
of  F.  Us  Settlement),  of  the  3rd  part,  Z.,  of,  &c.  (hereinafter  called 
the  Administrator)  {tlie  Administrator  of  E.  B.,  a  henejieiary  u-Jto 
took  a  vested  interest  in  default  of  appointment  and  died  intestate), 
of  the  4th  part,  and  C.  T.,  of,  &c.,  and  N.  T.,  of,  &c.  (hereinafter 
called  the  Settlement  Trustees)  {the  Trustees  of  tlw  Prineiped 
Settlement),  of  the  5th  part : 

Wheeeas  these  presents  are   supplemental   to   an  Indenture  Reciuiof 

■^  _       _  '-  ^  Principal 

(hereinafter  called  the  Principal  Indenture)  dated  the day  Settlement. 

of ,  and  made  between  X,  B.  (since  deceased)  of    the  1st 

part,  Jane  H.,  Spinster  (afterwards  and  hereinafter  called  Jane  B.), 
of  the  2nd  part,  and  D.  T.  (since  deceased)  and  the  said  C.  T.  of 
the  3rd  part  (being  a  Settlement  made  in  consideration  of  the 
marriage,  shortly  afterwards  solemnised,  between  the  said  X.  B. 
and  Jane  B.),  whereby  certain  investments  and  reversionary 
interests  (hereinafter,  with  the  investments  for  the  time  being 
representing  the  same,  collectively  called  the  Trust  Fund)  were 
directed  to  be  held  by  the  parties  thereto  of  the  3rd  part  Upon 
trusts  for  the  benefit  of  the  said  X.  B.  and  Jane  B.  successively 
during  their  lives,  and  after  the  death  of  both,  as  to  capital  and 
income.  In  trust  for  the  issue  of  the  said  marriage  in  such  shares 
and  manner  as  the  said  X.  B.  and  Jane  B.  by  deed  jointly  or  the 
survivor  of  them  by  deed  or  will  should  appoint,  And  in  default 
of  and  subject  to  any  such  appointment,  In  trust  for  the  children 
or  child  of  the  said  marriage  who  should  attain  the  age  of  twenty- 
one  years,  or,  being  daughters,  marry  under  that  age,  and  if 
more  than  one  in  equal  shares,  with  the  usual  hotchpot  provision 
and  power  of  advancement,  And  the  Principal  Indenture  contained 
a  power  for  the  said  X.  B.  and  Jane  B.  during  their  joint  lives 
and  for  the  survivor  of  them  during  his  or  her  life  to  appoint  a 
new  trustee  or  new  trustees  thereof : 

And   whereas   there    was  issue  of    the   said   marriage  three  cbiidren  of  the 
children  and  no  more  (namely),  the  said  A.  B.,  F.  B,,  and  E.  B.  ''^'^^^^'^«*'" 
(deceased),  all  of  whom  attained  the  age  of  twenty-one  years  : 

that  the  said shall  neglect  or  refuse  on  attaining  full  age 

to  execute  these  presents  or  such  deed  of  confirmation,  be  binding 
on  the  other  parties  hereto  as  from  the  date  hereof. 
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Marriage  of  ^ND  WHEREAS  Oil  the dav  of  — —  the  Said  F.  I),  (theii  F.  B.) 

appointment  intermarried  with  the  said  C.  v.,  and  in  contemplation  of  such 

settimnent  of     marriage  by  a  Deed  Poll   dated  the day  of under  the 

the  appointed  }iands  aiid  seals  of  the  said  X.  B.  and  Jane  B.  one-third  share  of 

snare. 

the  Trust  Fund  was  (subject  to  the  respective  life  interests  of  the 
said  X.  B.  and  Jane  B.)  appointed  to  the  said  F.  D.  absolutely, 
which  share  was  by  an  Indenture  (hereinafter  called  the  Sub- 
Settlement)  dated  the day  of ,  and  made  between  the 

said  C.  D.  of  the  1st  part,  the  said  F,  D.  (then  F.  B.,  Spinster)  of 

the  2nd  part,  and  the  Sub-Settlement  Trustees  of  the  3rd  part, 

assigned  by  the  said  F.  D.  to  the  Sub-Settlement  Trustees  upon 

certain  trusts  for  the  benefit  of  herself,  her  husband  and  issue, 

but  no  issue  of  such  marriage  has  yet  attained  a  vested  interest 

in  the  property  thereby  settled  (/.) : 

Death  of  one         And  WHEREAS  the  Said  E.  B.  (who  had  attained  the  age  of 

attained  a'       tweuty-OHo  years  as  aforesaid,  and  was  accordingly  defeasibly 

unmaniecrrnci  entitled  to  a  one-tliird  share  (liable  to  decrease)  in   default  of 

intestate.  appointment  in  the  Trust  Fund  (/))  died  on  the day  of 

intestate  without  ever  having  been  married  : 

Death  of  a  And  WHEREAS  the  Said  D.  T.  died  on  the  day  of  

ai^pohitment of  ^^d    by    ail   Indenture   of    Appointment    dated    the   day 

oFtheprlndpai  ^^  '  ^^^^  made  between  the  said  X.  B.  and  Jane  B.  of  the 

Settlement.  1st  part,  the  Said  C.  T.  of  the  2nd  part,  the  said  N.  T.  of  the 
3rd  part,  and  the  Settlement  Trustees  of  the  4tli  part,  the  said 
N.  T.  was  appointed  to  be  a  trustee  of  the  Principal  Indenture 
in  the  place  of  the  said  D.  T.  (deceased)  and  to  act  jointly  with 
the  said  C.  T.,  and  the  investments  then  held  on  the  trusts  of 
the  Principal  Indenture  (the  said  reversionary  interest  having 
fallen  into  possession)  were  thereupon  transferred  into  the  joint 
names  of  the  Settlement  Trustees  : 

Advance  to  a         And  WHEREAS  ill  the  year the  sum  of  £ was,  with 

^°"'  the  consent  in  writing  of  the  said  X.  B.  and  Jane  B.,  advanced 

under  the  power  for  that  purpose  contained  in  the  Principal 
Indenture  to  the  said  A.  B.  as  part  of  his  expectant  share  in 
the  Trust  Fund : 


(/i)  If  the  children  are  of  full  age  they  should  join. 

[1)  The  donees  of  the  power  of  appointment  could  have  avoided  this 
intestacy  by  appointing  the  whole  of  the  trust  fund  to  the  other  two  children 
after  the  death  of  E.  B. 
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Axi)  WHEREAS  the  said  X.  B.  died  on  the day  of  and  P'^^i^t'ii  of 

_    "■  .  lather  and. 

the  said  Jane  B.  died  on  the day  of  without  either  of  mothei' 

them  having  executed  any  further  appointment  of  any  interest  further 
in  the  Trust  Fund  :           '  '^l^' 

And    whereas   on  the  • day    of ,   19 — ,    Letters    of  'Appointment 

among  issue. 

Administration  to  the  estate  of  the  said  E.  B.  were  granted  out  Letters  of 
of  the Prohate  Kegistry  to  the  Administrator  :  Administration 

^         J  _  to  the  estate  of 

And  whereas  the  first  Schedule  hereto  contains  particulars  of  the  deceased 
the  Trust  Fund  at  the  date  of  the  execution  of  the  Principal  Reference  to 
Indenture  :  first  schedule 

— orignial 

And  whereas  the  second  Schedule  hereto  contains  particulars  investments. 
of  the  various  dealings  with  the  capital  of  the  Trust  Fund  and  Reference  to 

°  ^  _  _  _      second 

particulars  of  the  investments  representing  the   same  immedi-  schedule  («). 
ately before  the  sale  and  transferthereof  as  hereinafter  mentioned: 

And  whereas  all  income   received   in  respect  of    the    Trust  Payment  of 
Fund  during  the  lives  of  the  said  X.  B.  and  Jane  B.  was  duly  deatii  of"both 
paid  to  them  and  the  survivor  of  them  in  manner  directed  by  the  mother!^'" 
Principal  Indenture,  and  the  income  accruing  during  the  lifetime 
of  the  said  Jane  B.,  but  received  after  her  death,  has  been  duly 
accounted  for  to  her  legal  personal  representatives  : 

(m)  If  the  father  had  survived  the  mother  (who  would  generally  be 
restrained  from  anticipation),  he  might  have  taken  out  administration  to  the 
estate  of  the  deceased  child,  released  his  power  of  ai)pointment,  and  claimed 
one-third  of  the  fund  subject  to  duties  being  paid. 

(«)  Where    complicated  accounts  have  been  carefully  kept,  or  it  is  not  Recital  of 
desired  to  refer  to  all  the  dealings  in  the  release,  the  following  recital  can  be  dealings  with 

,       .  -  trust  fund 

substituted  :—  ^vhei-e  com- 

And  whereas  the  parties  hereto  of  the  first   four  parts  have  accmmts  have 
examined  the  capital  accounts  kept  by  the  Settlement  Trustees,  ^'^^^  '^'^p*- 
and  have  fully  approved  of  the  dealings  with   the  Trust  Fund 
as  therein  mentioned,  and  as  evidence  of  such  approval  have 
respectively  signed  all  such  accounts  at  the  foot  thereof. 

Or  where  accounts  have  been  made  out  for  the  pur^joses  of  the  release  the 
following  recital  can  be  used : — 

And  whereas  the  Settlement  Trustees  have  rendered  to  each  of 
the  parties  hereto  of  the  first  four  parts  accounts  of  the  Trust 
Fund  and  of  the  application,  disposal  and  distribution  thereof, 
and  each  of  such  parties  has  examined  and  approved  such 
accounts,  and  as  evidence  of  such  approval  has  signed  the  same 
at  the  foot  thereof. 
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As  to  income 
accruing  after 
the  death  of 
the  mother. 

[Sale  of  stock 
for  payment  of 
duties  and 

costs.] 


Apportion- 
ment and 
transfer  of 
Trust  Fund. 


Agreement  for 
release  (2). 


Duties. 


Succession 
dvity  between 
husband  and 
wife. 


Duties  on 
death  of 
deceased 
child. 


Breaches  of 
trust. 


And  whereas  the  Settlement  Trustees  have  duly  accounted  for 
all  income  accruing  since  the  death  of  the  said  Jane  B.,  as  the 
Ijarties  hereto  of  the  first  four  parts  herehy  acknowledge  : 

[And  avhereas  the  Settlement  Trustees  have  with  the  approval 
of  the  other  parties  hereto  sold  the  investment  numhered  —  in' 
the  second  Schedule  hereto,  and  have  out  of  the  net  proceeds 

applied  the  sum  of  J6 in  payment  of  the  duties  payahle  on 

the  deaths  of  the  said  X.  B.  (0),  Jane  B.,  or  either  of  them,  and 

have  paid   the  sum  of  i, in  respect  of    the  costs  of  and 

incidental  to  the  preparation  and  execution  of  these  presents 
and  of  the  transfers  hereinafter  mentioned,  and  have  applied  the 
balance  of  the  said  proceeds  of  sale  in  manner  appearing  in  the 
third  Schedule  hereto  (;?)  :] 

And  whereas  the  Settlement  Trustees  have  with  the  approval 
of  the  other  parties  hereto  apportioned,  paid  and  transferred  the 
balance  of  the  Trust  Fund  (after  payment  of  duties  and  costs) 
in  manner  appearing  in  the  third  Schedule  hereto,  and  have  in 
such  distribution  made  the  necessary  deductions  in  respect  of  the 
sum  of  M advanced  to  the  said  A.  B.  as  aforesaid  : 

And  whereas,  the  parties  hereto  of  the  first  four  parts  being 
satisfied  with  all  matters  and  things  relating  to  the  execution  of 
the  trusts  of  the  Principal  Indenture,  it  was  agreed  that  on  such 
payments  and  transfers  being  made  as  aforesaid  such  release 

((')  It  would  seem  that  estate  duty  was  payable  on  the  death  of  X.  B.  ia 
respect  of  pi'operty  settled  by  him,  bixt  that  no  dutj'  would  be  payable  on 
the  property  (if  any)  settled  by  Jane  B.,  the  survivor,  until  her  death, 
whether  she  gave  her  husband  the  first  life  interest  in  her  property  or  not : 
Fin.  Act,  1894,  s.  21  (5). 

Succession  duty  is  now  made  jiayable  as  between  husband  and  wife : 
Fin.  (1909-10)  Act,  1910,  s.  aS  (2). 

( p)  It  is  generally  more  convenient  to  omit  this  recital,  bringing  the  capital 
account  up  to  date  and  showing  therein  the  payment  of  the  duties  and 
costs.  With  regard  to  the  estate  duty  payable  on  the  share  of  E.  B.,  the 
deceased  child,  the  personal  representatives  are  accountable  for  such  duty  on 
all  property  of  which  the  deceased  was  at  the  time  of  his  death  comj)etent  to 
dispose:  Fin.  Act,  1894,  ss.  8  (3)  and  2  (1)  (a).  On  E.  B.'s  death  he  had  a 
vested  reversionary  share  liable  to  be  divested  by  an  appointment,  and 
s.  2  (1)  (a)  includes  fi-ee  personalty  in  reversion,  see  Austen-Cartmell, 
4th  ed.,  12.  Hence,  it  would  seem  that  the  administrator  is  the  proper 
person  to  pay  the  duty  and  not  the  settlement  trustees.  S.  8  (4)  only  makes 
trustees  accountable  where  the  personal  representative  is  not. 

(7)  If  any  breaches  of  trust  are  known  to  have  occurred  they  should  be 
expressly  stated  and  referred  to  as  such. 
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and  covenants  for  indemnity  should  be  given  as  are  hereinafter 
contained : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Release, 
the  several  sums  and  investments  paid  or  transferred  to  them  as 
aforesaid  and  of  the  premises,  the  parties  hereto  of  the  first 

four  parts,  according  to  their  several  respective  rights,  and 
interests,  do  and  each  of  them  doth  hereby  release  and  discharge 
the  Settlement  Trustees  and  each  of  them  and  the  estates  and 
effects  of  each  of  them,  and  also  the  estate  and  effects  of  the  said 
D.  T.  (deceased),  from  all  the  investments  and  money  mentioned 
in  the  first,  second  and  third  Schedules  hereto,  and  from  all 
other  (if  any)  the  investments  and  money  received  or  which  ought 
to  have  been  received  in  respect  of  the  reversionary  interests 
assigned  by  the  Principal  Indenture,  and  from  all  other  (if  any) 
the  investments  or  money  held  upon  the  trusts  of  that  Indenture 
and  from  all  income  thereof,  and  from  all  proceedings,  costs, 
claims  and  demands  in  respect  thereof  or  in  respect  of  any  sale, 
investment,  receipt,  payment,  breach  of  trust,  act,  deed,  matter 
or  thing  whatsoever  and  wheresoever,  whether  hereinbefore  or  in 
the  Schedules  hereto  mentioned  or  referred  to  or  not,  ever  made, 
done,  executed,  omitted  or  neglected  in  the  execution  of  the 
trusts  of  the  Principal  Indenture,  or  otherwise  howsoever  in 
relation  to  the  premises  (r). 

2.  In  further  pursuance  of  the  said  agreement  and  in  con-  Covenant  for 
sideration  of  the  premises,  the  said  A.  B.,  C.  D.,  and  F.  D.  hereby  ''''^^''''''^^'  ^'^■ 
jointly  and  severally  covenant  with  the  Settlement  Trustees  and 

with  each  of  them  that  they,  the  said  covenanting  parties  and 
each  of  them  and  their  respective  estates  and  effects,  will  from 
time  to  time  and  at  all  times  hereafter  save  harmless  and  keep 
indemnified  the  Settlement  Trustees  and  each  of  them  and 
their  respective  estates  and  effects,  and  also  the  estate  and  effects 


(?•)  This  clause  can  be  readily  adapted  to   a  release   to  term  trustees  on    Release  to 
payment  of  the  money  secured  by  the  term.     The  recitals  will  show  (1)  the    ^'^^^  trustees, 
creation  of  the  term  ;  (2)  the  beneficiaries  under  the  term,  e.g.,  the  number 
of  children  or  issue  who  take  under  the  portions  term,  and  the  devolution  of 
their  interests ;  (3)  the  instrument  (if  any)  under  which  the  money  was 
raised  ;  and  (4)  the  payment  off  of  all  the  beneficiaries  under  the  term. 

(s)  This  covenant  does  not  attract  further  stamp  duty.     The  sub-settle- 
ment trustees  and  the  administrator  do  not  of  course  join  in  this  covenant. 
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of  the  said  I).  T.  (deceased),  from  and  against  all  proceedings, 
costs,  claims  and  demands,  losses,  charges,  damages  and 
expenses  which  they  or  either  of  them,  or  the  heirs,  executors, 
administrators,  estates  or  effects  of  them  or  either  of  them,  or 
the  estate  and  effects  of  the  said  D.  T.  (deceased),  may  sustain, 
incur  or  pay  by  reason  of  any  sale,  investment,  receipt,  pay- 
ment, breach  of  trust,  act,  deed,  matter  or  thing  whatsoever  or 
wheresoever,  whether  hereinbefore  or  in  the  Schedules  hereto 
mentioned  or  referred  to  or  not,  ever  made,  done,  executed, 
omitted  or  neglected  in  the  execution  of  the  trusts  of  the 
Principal  Indenture,  or  otherwise  howsoever  in  relation  to  or 
affecting  the 'premises. 
Acknowiedg-  3.  The  Sub-Settlemeut  Trustees  hereby  acknowledge  the  right 

to^prodiicfion.    of  the  Settlement  Trustees  to  production  of  the  Sub-Settlement 
and  to  delivery  of  copies  thereof. 
In  witness,  &c. 

The  Fikst  Schedule  above  referred  to. 

Particulars  of  investments  and  reversionary  interest  as 
originally  settled  by  the  Principal  Indenture. 

{If  there  is  a  HushaiuVs  and  ]Jlfe's  Trust  Fund,  divide  into  tiro 
jMrts.) 

The  Second  Schedule  above  referred  to. 

Particulars  of  dealings  with  the  Trust  Fund. 

{This  ivill  contain  a  Debtor  and  Creditor  Accotoit  brought  up  to 
date,  and  Kill  show  hy  a  statement  at  the  end  the  present  state  of  the 
Trust  Fund  appUecdde  for  distriliution  after  panment  of  duty  and 
costs.) 

The  Third  Schedule  above  referred  to. 
Particulars  of  the  distribution  of  the  Trust  Fund. 

First  Part. 
Cash  and  investments  transferred  to  the  said  A.  B. 

Second  Part. 
Cash    and   investments    transferred    to    the    Sub- Settlement 
Trustees. 

Third  Part. 
Cash  and  investments  transferred  to  the  Adminietrafor. 
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No.  11. 

RELEASE  to  Trustees  of  a  Realty  Settlement  iclicn'  tlie 
entail  lias  been  barred. 

THIS  INDENTURE,  made,  Sec,  Between  A.  B.,  of,  .Ic.  {tenant  Parties. 
in  fee  simple  in  ])ossession),  of  the  one  part,  and  C.  T.,  of.  Sec, 
and  C.  C.  T.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the 
other  part  : 

Whereas  these  presents  are  supplemental  to  an  Indenture  Recital  of 
(heremafter  called  the  Principal  Indenture)  dated,  S:c.,  and  made,  Dlsenunhig"' 
&c.  (being  a  Settlement  of  certain  freehold,  copyhold  and  lease- .  :^^^^™[^^^j^ 

hold  hereditaments  in  the  Counties  of  and  certain  capital   a.  b.  is  seised 

money  for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  simple (O- 
and  chattels  settled  to  devolve  as  heirlooms  with  the  said  free- 
hold hereditaments),  and  are  also  supplemental  to  the  several 
Indentures  of  Appointment  of  New  Trustees  and  other  documents 
mentioned  in  the  first  Schedule  hereto  and  to  an  Indenture 
dated,  &c.,  and  made,  See.  (being  a  Disentailing  Assurance  of  the 
freehold  and  copyhold  hereditaments,  capital  money  and  invest- 
ments then  subject  to  the  limitations  and  trusts  of  the  Principal 
Indenture) : 

And  whereas  under  the   said  Indentures   and    by  virtue  of  stats  of  the 
certain    dispositions    to    the    uses    or   upon   the    trusts    of    the  freeholds, 
Principal  Indenture  mentioned  in  the  second  Schedule  hereto  and  J'^Jgehoids  and 

by  reason  of  the  death  of {tenant  for  life)  on  the day  of  ^'^p^''^^  monej. 

and  of  (person  entitled   to    rent-charge)  the  freehold 

hereditaments  which  at  the  date  of  the  said  Disentailing  Assur- 
ance were  subject  to  the  limitations  of  the  Principal  Indenture 
became  vested  in  the  said  A.  B.  (the  only  child,  who  was  born 
on  the day  of  (»),  of  the  said {tenant  for  life) )  in 

{t)  It  is  assumed  here  that  the  land  was  limited  to  the  use  of  A.  B.'s 
father  for  life,  with  remainder  (subject  to  a  rent-charge)  to  the  first  and 
other  sons  of  A.  B.'s  father  in  tail  male,  &c. 

It  is  a  mistaken  idea  to  suppose  that  a  deed  maj'  not  properly  be  made    How  far  a 
sujiplemental  to  a  document  unless  that  document  will  be  handed  over  to         ^  "^'^^nie- 
the  person  claiming  under  the  deed.      8.  .53  (1)  of  the  Conv.  Act,  1881,  says,    mental  to  other 
"  as  if  the  deed  .   .  .  were  made  by  way  of  endorsement  .  .  .  or   contained   documents. 
a  full  recital  tJiereqfV 

{h)  This  shows  that  A.  15.  had  attained  f;ill  age,  and  that  no  portion 
became  raisable. 
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Title  to  the 
lieirlooms. 


Recital  of  sales, 
&c.,  of  the 
land  and 
application  of 
the  capital 
money  (x). 


Dealings  with 
heirlooms. 


Transfer  of 
investments 
and  delivery 
of  chattels. 


Surrenders  of 
copyholds 


and 

assignment  of 
leaseholds. 


fee  simple  in  possession  free  from  incumbrances,  and  the 
copyhold  and  leasehold  hereditaments,  capital  money  and 
investments  then  subject  to  the  trusts  of  the  Principal 
Indenture  were  at  the  date  of  the  surrenders,  assignments 
and  transfers  hereinafter  mentioned  vested  in  the  Trustees  In 
trust  for  the  said  A,  B.  for  a  customary  estate  in  fee  simple  or 
absolutely  : 

And  whereas  by  reason  of  the  death  of  the  said  (tenant 

for  life)  the  Trustees  held  the  said  heirlooms  in  trust  for  the  said 
A.  B.  absolutely  : 

And  whereas  from  time  to  time  divers  sales,  exchanges  and 
partitions  of  the  hereditaments  settled  by  the  Principal  Indenture 
have  been  made  and  part  of  the  capital  money  settled  by  the 
Principal  Indenture  or  arising  from  sales  or  representing  money 
paid  by  way  of  equality  on  an  exchange  or  jjartition  has  been 
applied  in  the  purchase  of  other  hereditaments  which  have 
been  conveyed  to  the  uses  of  the  Principal  Indenture  or  applied 
in  making  improvements  upon  the  settled  lands  or  otherwise  as 
authorised  by  the  Principal  Indenture  and  the  Settled  Land 
Acts,  1882  to  1890;  And  particulars  of  such  sales,  exchanges, 
partitions  and  purchases,  and  of  the  money  and  investments 
representing  the  residue  of  the  said  capital  money  are  contained 
in  the  second  and  third  Schedules  hereto : 

And  whereas  certain  of  the  chattels  settled  as  heirlooms  by 
the  Principal  Indenture  have  from  time  to  time  been  sold  and 
exchanged  under  a  i^ower  therein  contained : 

And  ^vhbreas  all  the  investments  held  by  the  Trustees  as 
capital  money,  as  appears  from  the  third  Schedule  hereto,  have 
been  transferred  into  the  name  of  the  said  A.  B.,  and  all  the 
chattels  or  heirlooms  remaining  subject  to  the  trusts  of  the 
Principal  Indenture  have  been  handed  over  to  him,  as  he 
hereby  acknowledges : 

And  whereas  the  Trustees  have  on  or  before  the  execution  of 
these  presents  duly  surrendered  all  the  copyhold  hereditaments 
to  which  the  said  A.  B.  became  entitled  as  aforesaid  To  the  use 
of  the  said  A.  B.  and  his  heirs,  and  have  duly  assigned  all  the 
leasehold  hereditaments  to  which  the  said  A.  B.  became  entitled 


Breaches  of 
trust. 


{x)  If  any  breaches  of  trust  are  known  to  have   occurred  they  should  be 
expressly  stated  and  refei'red  to  as  such. 
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as  aforesaid  to  the  said  A.  B.  for  the  residue  of  the  respective 
terms  or  interests  for  which  the  same  were  held  (ij)  : 

And  whereas  upon  the  execution  of  the  said  transfers,  Agieemeut  for 
surrenders  and  assignments  and  the  delivery  of  the  heirlooms, 
the  said  A.  B.  being  satisfied  in  all  respects  with  the  matters 
and  things  relating  to  the  execution  of  the  trusts  of  the  Principal 
Indenture,  it  was  agreed  that  such  release  and  covenant  for 
indemnity  should  be  executed  as  are  hereinafter  contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Release  in 
the  surrenders,  assignments  and  transfers  aforesaid  and  of  the  copyholds, 
premises,  the  said  A.  B,  herel)y  releases  the  Trustees  and  each  of  ^*ltff^°!^!.' „, 

*■  *^  capital  money 

them    and    their   respective   estates   and    effects,    and   also   the  -""^  i^eir- 

^  looms  {z). 

respective  estates  and  eflects  of  all  former  trustees  of  the 
Principal  Indenture,  from  the  copyhold  and  leasehold  heredita- 
ments so  surrendered  or  assigned  as  aforesaid  and  from  the 
investments,  capital  money,  chattels  or  heirlooms  so  transferred 
or  handed  over  as  aforesaid,  and  from  all  other  the  i^roperty  or 
things  in  action  which  may  at  any  time  have  been  subject  to  the 
limitations  or  trusts  of  the  Principal  Indenture  and  from  the 
rents,  profits  and  income  thereof,  and  from  all  proceedings,  costs, 
claims  and  demands  in  respect  of  the  premises  or  in  respect  of 
any  surrender,  assignment,  transfer,  disposition,  investment, 
ai^plication  of  capital  money,  acquisition  of  property,  receipt, 
release,  payment  [whether  for  discharging  any  family  charge  or 
incumbrance  or  not],  breach  of  trust,  act,  deed,  matter  or  thing 
whatsoever,  and  whether  hereinbefore  or  in  any  Schedule  hereto 


(?/)  Separate  surrenders  will  be  made  according  to   the   number   of  the   As  to  the 

manors  of  which  the  copyholds  are  held.     These  will  be  prepared  by  the   surrenders  and 

.  ,  assignments. 

stewards. 

It  will  probably  be  convenient  for  each  lease  to  be  assigned  separately. 
The  usual  covenant  to  pay  the  rents  and  observe  the  lessee's  covenants  will 
be  inserted  in  each  assignment. 

The  account  in  the  second  j^art  of  the  third  schedule  should  show  the  pay-    Costs  and 
ment  of  the  death  duties  and  of  all  the  costs  incidental  to  the  release.  duties. 

(<;)  If,  as  is  usual,  the  limitations  of  the  freeholds  are  legal,  no  release    Freeholds, 
will  be  required  in  regard  to  them.     If  a  portions  term  has  been  limited  to    Portions  term, 
the  trustees  and  they  have    discharged  the  poitions,  this  shovild  be  recited 
and  the  release   extended   to  their  acts  in   reference  to  the  trusts  of  the 
term. 
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Covenant  for 
indemnity  («) 


mentioned  or  referred  to  or  not,  ever  made,  done,  executed, 
omitted  or  neglected  in  the  execution  or  purported  execution  of 
the  trusts  and  powers  of  the  Principal  Indenture  or  of  any 
statutory  jDower  [and  whether  during  a  minority  or  not],  or 
otherwise  howsoever  in  relation  to  the  premises. 

2.  In  further  pursuance  of  the  said  agreement  and  for  the 
consideration  aforesaid,  the  said  A.  B.  herehy  covenants  with  the 
Trustees  and  with  each  of  them  that  the  said  A.  B.  and  his 
estate  and  effects  will  at  all  times  hereafter  save  harmless  and 
keep  indemnified  the  Trustees  and  each  of  them  and  their 
respective  estates  and  effects,  and  also  the  respective  estates 
and  effects  of  all  former  trustees  of  the  Principal  Indenture,  from 
all  liabilities  whatsoever  which  the  Trustees  or  their  predecessors 
in  office  or  any  of  them  may  have  sustained  or  incurred  or  may 
hereafter  incur  by  reason  of  the  acceptance  or  acquisition  of  any 
property  or  by  reason  of  any  disposition,  release,  covenant, 
agreement,  obligation,  breach  of  trust,  act,  deed,  matter  or  thing 
whatsoever,  and  whether  hereinbefore  or  in  any  Schedule  hereto 
mentioned  or  referred  to  or  not  ever  accepted,  made,  done, 
omitted  or  neglected  in  the  execution  or  purported  execution  of 
the  trusts  or  powers  of  the  Principal  Indenture  or  any  statutory 
power  [and  whether  during  a  minority  or  not],  or  otherwise 
howsoever  in  relation  to  the  premises  (h). 

In  witness,  &c. 


The  First  Schedule  above  referred  to. 

Particulars  of  appointments  of  new  Trustees,  consequential 
surrenders  and  admissions,  and  other  facts  relating  to  changes 
amone:  the  Trustees. 


Usual 
liabilities. 


Right  to 
production  of 
documents. 


The  Second  Schedule  above  referred  to. 

First  Part. 

Short  particulars  of  dispositions  to  the  uses  or  upon  the  trusts 
of  the  Principal  Indenture. 

(«)  The  most  usual  liabilities  incurred  are  in  connexion  with  the  accept- 
ance of  leasehold  property,  particularly  mining  leases.  If  a  liability  for 
su.bsidence  is  apprehended,  it  may  be  necessary  to  limit  a  term  out  of  the 
freeholds  on  trust  to  indemnify  the  trustees. 

(6)  In  some  cases  it  may  be  desirable  to  give  to  the  trustees  an  nckiiow- 
leilgnient  of  their  right  to  production  of  any  documents  wliich  might  be 
required  if  any  proceedings_were  taken  against  them. 
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Second  Part. 

Short  particulars  of  sales  and  other  dispositions  of  heredita- 
ments formerly  subject  to  the  limitations  of  the  Principal 
Indenture. 

The  Third  Schedule  above  referred  to. 

First  Part. 

Particulars  of  capital  money  and  investments  originally  settled 
by  the  Principal  Indenture. 

Second  Part. 
Debtor  and  Creditor  Capital  Account. 

Third  Part. 

Particulars  of  capital  money  and  investments  recently  trans- 
ferred to  the  said  A.  B, 


»  Group  B. — Releases  to  Executors,  Administrators,  and 
Trustees  of  Wills. 

No.  I. 

RELEASE   hij  Residuary  Legatees    to  Executors,  icJicre 
the  residae  is  not  c/iren  in  trust  {a  short  form) . 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  We,  A.  B.,  of,  Admission  Ly 
kc,  and  C.  D.,  of,  &c.,  being  the  residuary  legatees  under  the  le^ateesThat 

Will  of  X.  Y.,  late  of,   &c.,  who  died  on  the day  of ,  theyiiave 

19 — ,  have  examined  [and  signed  as  approved]   the  accounts  of  accounts  and 
the  estate  and  effects  of  the  said  testator  and  of  the  administra-  balance  due 
tion  thereof  produced  to  us  by  E.  F.,  of,  &c.,  and  G.  H.,  of,  kc,  *°^'''^™- 
the  executors  of  the  said  Will  [and  a  copy  of  which  account  is 
contained  in  the  Schedule  liereto(r)],  and  have  found  the  same 

to  be  correct,  and  we  admit  that  the  sum  of  £ ,  being  the 

balance  appearing  by  the  said  account  to  be  due  to  us  as  residuary 
legatees,  has  been  duly  paid  to  us  [or  we  admit  that  the  money 
and  investments  appearing  by  the  said  account  to  represent  the 

(c)  If  a  copy  of  the  account  is  not  inserted  in  the  schedule,  this  will  he 
ouiitted.     In  this  case  the  date  will  aj^pear  in  the  testimonium. 
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residuary  estate  of  the  said  testator  have  been  duly  distributed 
and  divided  among  us  as  stated  in  that  account]  : 

And  we  release  the  said  E.  F.  and  G.  H.  from  all  proceedings, 
costs,  claims  and  demands  whatsoever  in  relation  to  the  estate 
and  effects  of  the  said  testator  or  the  income  thereof. 

In  witness,  &c. 

[The  Schedule  above  eefekred  to.] 


Admission  by 
next  of  kin 
that  they  have 
examined 
accounts  and 
received 
balance  due 
to  them. 


Release. 


No.  11. 

KELEASE  hy  Statutory  Next  of  Kin  to  Administrator  {a 
Short  Form)  (d). 

KNOW  ALL  MEN  BY  THESE  PEESENTS,  that  We,  A.  B.,  of, 
&c.,  and  C.  D.,  of,  &c.,  being  the  statutory  next  of  kin  of  X.  Y., 

late  of,  &c.,  who  died  on  the day  of  ,  19 — -,  intestate, 

have  examined  [and  signed  as  apj^roved]  the  accounts  of  the 
estate  and  effects  of  the  said  intestate  and  of  the  administration 
thereof  produced  to  us  by  E.  F.,  the  administrator  of  the  estate 
and  effects  of  the  said  X.  Y.  [a  copy  of  which  account  is  contained 
in  the  Schedule  hereto] ,  and  have  found  the  same  to  be  correct, 
and  we  admit  that  the  sum  of  i' ,  being  the  balance  appear- 
ing by  the  said  account  to  be  due  to  us  as  such  next  of  kin,  has 
been  duly  paid  to  us  \_or  we  admit  that  the  money  and  invest- 
ments appearing  by  the  said  account  to  represent  the  residuary 
estate  of  the  said  X.  Y".  (after  the  discharge  of  liabilities)  have 
been  duly  distributed  and  divided  among  us  as  stated  in  the 
said  account]  : 

And  we  release  the  said  E.  F.  from  all  proceedings,  costs, 
claims  and  demands  whatsoever  in  relation  to  the  estate  and 
effects  of  the  said  X.  Y.  and  to  the  income  thereof. 

In  witness,  &c. 

[The  Schedule  above  referred  to.] 


(c?)  A  release  by  next  of  kin  will  be  construed  strictly,  and  will  not  extend 
to  property  which  is  not  mentioned  in  the  release  and  subsequently  falls 
into  possession,  unless  the  words  of  the  release  are  extended  to  cover  any 
property  which  may  subsequently  devolve  :  Lindo  v.  L.  (1839),  1  Beav.  496  ; 
8  L.  J.  Ch.  284. 
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No.  III. 

RELEASE  hy  Residuary  Legatees  to  the  Trustees  and 
Executors  of  a  Will  (living  Mixed  Besidue  on  Trust  for 
Sale  on  the  ultimate  Distribution  oftlic  Proceeds  of  the 
Testator's  Real  and  Personal  Estate. 

THIS  INDENTURE,    made   the  day  of  ,    Between  Parties. 

A.  B.,  of,  &c.,  and  C.  B.,  of,  &c.  (hereinafter  called  the  Bene- 
ficiaries), of  the  one  part,  and  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c. 
(hereinafter  called  the  Trustees),  of  the  other  part  (Recite  Will  of  Recite  win (e). 
A'.  B.  H'lierehi/  the  testator  devised  and  bequeathed  to  the  Trustees 
all  liis  real  and  personal  estate,  Upon  trust  to  sell  and  concert  the 
same  into  money,  and  to  stand  possessed  of  the  same,  after  the  pay- 
ment of  his  debts  and  ler/acies,  Vjwn  trust  for  the  testator's  wife  for 
life,  and  after  her  death  In  trust  for  Jiis  cliildren  in  equal  shares, 
and  appointed  the  Trustees  to  be  Jtis  executors  and  Trustees. 
Death  of  testator,  leaving  his  wife,  wlto  has  died,  and  the  Bene- 
ficiaries, his  only  children  ;  and  probate  of  his  Will)  : 

And  whereas  the  said  testator  was  at  his  death  entitled  to  the  Assets  at 
real  and  personal  estate  mentioned  in  the  first  part  of  the  Schedule  death. 
hereto  : 

And  whereas,  as  appears  from  the  second  part  of  the  Schedule   Sajeoffree- 

^  '-  ^  ^  holds  and 

hereto,  the  Trustees  shortly  after  the  death  of  the  said  testator  conversion  of 

converted   into    money   such   part   of    his   personal   estate    as  estate,  bahmce 

did   not    consist  of  money  or  of   authorised  investments,   and  "fter  paying 

out  of  the  net  proceeds  of  sale  of  the  said  hereditaments  and  testamentary 

'^  _  expenses  and 

the  calling  in  and  conversion  of  the  said  personal  estate,  and  debts, 
out  of  such  part  of  tlie  said  personal  estate  as  originally  con- 
sisted  of  money,  paid  the  funeral  and  testamentary  expenses, 
death  duties  and   debts  of   the  said  testator  and  the  legacies 
bequeathed  by  his  "Will : 

And  whereas  the   Trustees  invested   the  balance  in  manner  investment 
appearing  in  the  second  jjart  of  the  said  Schedule : 

And  whereas  the  said (testator's  wife)  died  on  the  Death  of 

.  .       -,        "  widow. 

day  of [without  havmg  remarried]  : 

And  whereas  the  income  of  the  investments  representing  the  AppHcation  of 
said  residuary  estate  was  duly  paid  to  the  said (testator  s  wife) 

(e)  See  the  recital  of  a  similai*  "Will  in  tlie  next  Precedent. 
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during  her  life,  and  the  income  which  accrued  but  was  not  actually 
received  during  her  lifetime  was  duly  paid  to  her  personal  repre- 
sentatives and  all  the  income  which  has  accrued  since  the  death 

of  the  said {testator's  wife)  has  been  duly  accounted  for,  as 

the  Beneficiaries  hereby  acknowledge  : 

And  whereas,  as  appears  from  the  second  part  of  the  said 
Schedule,  the  Trustees  have  raised  and  paid  all  the  duties  payable 

on  the  death  of  the  said {testator  s  wife)  and  the  costs  of  and 

incidental  to  the  execution  and  winding  up  of  the  trust,  including 
the  costs  of  these  presents,  leaving  the  investments  and  money 
mentioned  in  the  third  part  of  the  said  Schedule  for  distribution 
between  the  Beneficiaries : 

And  whereas  the  accounts  mentioned  in  the  second  part  of  the 
said  Schedule  have  been  carefully  examined  and  approved  by  or 
on  behalf  of  the  Beneficiaries  and  they  are  satislied  therewith,  as 
they  hereby  declare : 

And  whereas  on  or  before  the  execution  of  these  presents  tiie 
Trustees  have  made  the  several  payments  and  transfers  mentioned 
in  the  third  part  of  the  said  Schedule: 

And  whereas  upon  such  payments  and  transfers  being  made 
as  aforesaid  it  was  agreed  that  such  release  and  covenant  for 
indemnity  should  be  given  as  are  hereinafter  contained  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :- 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  payments  and  transfers  aforesaid  and  of  the  premises,  the 
Beneficiaries  do  and  each  of  them  doth  release  and  discharge  the 
Trustees  and  each  of  them  and  the  heirs,  executors,  administrators, 
estates  and  effects  of  them  and  of  each  of  them  [and  the  respective 
estates  and  eft'ects  of  every  former  trustee  of  the  said  Will],  from 
the  money  and  investments  mentioned  in  the  third  part  of  the 
Schedule  hereto  and  from  all  other  (if  any)  the  money  or  invest- 
ments or  other  property  received  or  which  ought  to  have  been 
received  by  the  Trustees  [or  any  former  trustee  of  the  said  Will] 
in  respect  of  the  estate  of  the  said  X.  B.  (deceased),  and  from  all 
income  thereof,  and  from  all  proceedings,  costs,  claims  and 
demands  in  respect  thereof,  or  in  respect  of  any  sale,  investment, 
receipt,   payment,  breach   of  trust,   act,  deed,   matter  or  thing 


Breaches  of 
trust. 


(/)  If  there  have  been  any  breaches  of  tiiist,  thej-  should  be  stated  and 
referred  to  as  such. 
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whatsoever  and  wheresoever,  whether  herembefore  or  in  the 
Schedule  hereto  mentioned  or  referred  to  or  not,  ever  made,  done, 
executed,  omitted  or  neglected  in  the  execution  of  the  trusts  of 
the  recited  Will,  or  otherwise  howsoever  in  relation  to  the 
premises. 

2.  Ix  further  pursuance  of  the  said  agreement  and  in  considera-  Covenant  for 
tion  of  the  premises,  the  Beneficiaries  hereby  jointly  and  severally  Benefidanel 
covenant  with  the  Trustees  and  with  each  of  them  that  the  trustees  (a) 
Beneficiaries  and  each  of  them  and  their  respective  estates  and 

effects  will  from  time  to  time  and  at  all  times  hereafter  save 
harmless  and  keep  indemnified  the  Trustees  and  each  of  them, 
and  the  heirs,  executors,  administrators,  estates  and  eft'ects  of 
them  and  each  of  them  [and  the  respective  estates  and  eft'ects  of 
every  former  trustee  of  the  said  Will],  from  and  against  all  pro- 
ceedings, claims  and  demands,  losses,  costs,  charges,  damages 
and  expenses  which  they  or  either  of  them,  or  the  heirs,  executors, 
administrators,  estates  and  eft'ects  of  them  or  either  of  them,  may 
sustain,  incur  or  pay  bj^  reason  of  any  sale,  investment,  receipt, 
payment,  breach  of  trust,  act,  deed,  matter  or  thing  whatsoever 
or  wheresoever,  whether  hereinbefore  or  in  the  Schedule  hereto 
mentioned  or  referred  to  or  not,  ever  made,  done,  executed  or 
omitted  or  neglected  in  the  execution  or  purported  execution 
of  the  trusts  or  powers  of  the  recited  Will  of  the  said  X.  B. 
(deceased),  or  otherwise  howsoever  in  relation  to  or  aft'ecting  the 
premises. 

3.  Provided  always,  that  the  foregoing  release  and  indemnity  Release  and 
shall  not  extend  to  any  property  which  may  at  any  time  hereafter  "o'eTtend  to° 
become  subiect  to  the  trusts  of  the  said  Will.  property  which 

J  may  hereafter 

In  witness,   &C.  become  subject 

to  the  trust  (//). 

The  Schedule  above  referred  to. 

First  Part. 

Short  particulars  of  real  and  personal  estate  belonging  to  the 
testator  at  his  death. 


(y)  If  a  trustee  is  joining  to  give  a  release  (see  T.  Act,  1893,  s.   21),  lie  Trustees 

should  not  ioin  in  the  covenant  for  indemnity.  should  not  joui 

V  .  in  a  covenant 

(/;)  For   instance,    property   might  be   made  to   devolve  as  part  of  the  for  indemnity. 

testator's  estate  by  a  ^Yill  of  another  person  as  if  he  had  survived  the  second 

testator  :  rf.  Wills  Act,  IS.-JT,  s.  Xi. 
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Second  Part. 

Capital  (Debtor  and  Creditor)  Account  {tip  to  date  sh<ncin(i  the 
jtayment  of  duties  on  the  deaths  of  the  testator  and  widow,  and  of 
the  costs  of  this  release,  sales  and  changes  of  investments). 

Third  Part. 

Investments  and  money  recently  transferred  to  the  Beneficiaries. 

(A.)  Property  transferred  to  the  said  A.  B. 
(B.)  Property  transferred  to  the  said  C.  B. 

No.  IV. 

EELEASE  hy  Eesiduary  Legatees  to  Trustees  of  a  Will 
giving  mixed  Residue  on  Trust /o?'  Sale  wJiere  the  Share 
of  a  Daughter  is  settled  and  Retained. 

Parties.  THIS  INDENTUPiE,  made,  &c.,  Between  A.  B.,  of,  &c.  {one 

residuary  legatee),  of  the  1st  part,  C.  B.,  of,  &c.  {another  residuary 
legatee),  of  the  2nd  part,  Mary  B.,  of,  &c.,  Spinster  {hcnefiriary  of 
a  settled  share  in  residue),  of  the  3rd  part,  and  C.  T.,  of,  &c.,  and 
C.  C.  T.,  of,  &c.  (hereinafter  called  the  Trustees  if)),  of  the  4th 
part  : 

Eecitai  of  Will       Whereas  X.  B.  (deceased)  duly  made  his  Will  dated  the 

disposing  of  iiic.-im 

mixed  residue    day  of  ,  and  therehy,  after  appointnig  the  Trustees  to  be 

and  settlement    ^   •  ,  -\   l         l  i£i.i  j.i-  l    •      ^ 

of  daughter's     his  executors  aiid  trustees  and  alter  bequeathing  certain  legacies, 
share.  doviscd  aiid  bequeathed  to  them  all  his  real  estate  and  the  residue 

of  his  personal  estate  Upon  trust  to  sell  his  real  estate  (including 
chattels  real)  and  to  sell,  call  in  and  convert  into  money  such 
part  of  his  personal  estate  as  should  not  consist  of  money  (with 
power  to  postpone  sale),  And  out  of  the  money  arising  thereby 
and  out  of  his  ready  money  to  pay  his  funeral  and  testamentary 
expenses  and  debts  and  legacies  and  to  invest  the  residue  of 
the  said  money  in  any  of  the  investments  thereby  authorised 
(with  power  to  vary  investments),  And  to  stand  possessed  of  the 
investments  directed  to  be  made  or  authorised  to  be  retained, 
and  the  investments  for  the  time  being  representing  the  same. 
Upon  trust  to  pay  the  income  thereof  to  his  widow,  Jane  B., 
during  the  residue  of  her  life  [her  widowhood].  And  after  her 
death  [or  remarriage]  the  said  testator  directed  his  Trustees  to  hold 

(/)  If  there  have  been  changes  of  trustees,  see  Prec.  I.  of  last  Group. 
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the  capital  and  income  of  his  residuary  estate  In  trust  for  all  or 
any  his  children  or  child  who  should  attain  the  age  of  twenty-one 
years,  or,  being  daughters,  marry,  and  if  more  than  one,  in  equal 
shares,  hut  the  said  testator  directed  that  the  share  of  every 
daughter  of  his  should  be  retained  upon  the  trusts  therein 
declared  for  the  benefit  of  herself,  her  husband  and  issue.  And 
the  Trustees  were  thereby  authorised  to  value  and  apportion  the 
residuary  estate  for  the  purposes  of  dividing  the  same  among 
the  persons  entitled  thereto,  and  it  was  declared  that  every  such 
valuation  and  apportionment  should  be  absolutely  binding  upon 
all  persons  interested  under  the  said  Will : 

And  whereas  the  said  testator  died  on  the day  of Death  and 

without  having  altered  or  revoked  his  said  Will,  which  was  on  ^^'^  '^  ^' 

the  —  day  of  duly  proved  at  the Probate  Registry 

by  the  Trustees  : 

And   whereas    the    said    testator  had  three  children  and  no   children. 
more  (namely),   two  sons,   the   said   A.  B.  and  C.  B.,  and  one 
daughter,  the  said  Mary  B.,  all  of  whom  have  attained  the  age 
of  twenty-one  years : 

And  WHEREAS  the  first  schedule  hereto  contains  particulars  of  state  of 

testator  s 

the  real  and  personal  estate  belonging  to  the  said  testator  at  his  estate  at  his 

,       , ,  death. 

death : 

And  WHEREAS,  as  appears  from  the  second  Schedule  hereto,  the  ReaHzationof 

^  '■  estate,  paj'- 

Trustees  sold  all  the  real  estate  of  the  said  testator  and  converted  ment  of  debts, 
so  much  of  his  personal  estate  as  did  not  consist  of  ready  money  investment  of 
or  of    authorised  investments  and  ]y<iid  his  funeral  and  testa-  ^'esidue. 
mentary  expenses  and  debts    and  the  death  duties  payable  on 
his  death,  and  invested  the  residue  of  the  proceeds  of  such  sales 
and  conversion  and  of  his  ready  money  in  manner  directed  by 
his  said  Will,  and  particulars  of  such  sales,  conversion,  payments 
and  investments  and  of  certain  changes  made  from  time  to  time  in 
such  investments  are  contained  in  the  second  Schedule  hereto : 

And  WHEREAS   {ttco    recitals,  as    in  last  Prec,  death  of  widow 
and  application  of  income)  : 

And  whereas  {adapt  recital  as  to  payment  of  duties  and  costs  in 
last  Prec. ;   refer  to  second  Seliedule)  : 

And  whereas  the  Trustees  have  valued  and  apportioned  the  nienralX 

transfer  of 

,    residue  (j). 
{j)  It  is  assumed  that  the  cash  balance  and  investments  are  transterrecl 

to  the  beneficiaries   absohitely  entitled  and  certain  investments  retained  in 

respect  of  the  settled  share. 
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residuary  estate  with  the  approval  of  the  other  parties  hereto  in 
manner  appearing  in  the  third  Schedule  hereto,  and  have  paid 
and  transferred  the  cash  and  investments  respectively  mentioned 
in  the  first  and  second  parts  of  that  Schedule  to  the  said  A.  B. 
and  C.  B.  respectively,  and  have  appropriated  and  retained  the 
investments  mentioned  in  the  third  part  of  that  Schedule  in 
respect  of  the  share  of  the  said  Mary  B.  : 

And  whereas  {recital  as  in  last  Precedent ;  refer  to  second 
Schedule)  : 

And  whereas  it  was  agreed  that  upon  such  payments,  transfers 
and  approi^riation  as  aforesaid  such  release  and  indemnity 
should  be  given  to  the  Trustees  (except  so  far  as  regards  the 
investments  mentioned  in  the  third  part  of  the  third  Schedule 
hereto)  by  the  other  parties  hereto  in  manner  hereinafter 
appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1  AND  2.  (Adapt  the  first  tiro  operatire  clauses  of  tlie  last 
Precedent.) 

3.  Provided  always,  that  the  release  and  indemnity  herein- 
before contained  shall  not  extend  to  the  investments  mentioned 
in  the  third  part  of  the  third  Schedule  hereto  appropriated  and 
held  In  trust  for  the  benefit  of  the  said  Mary  B.,  her  husband 
and  issue  as  aforesaid,  nor  to  any  other  property  which  may 
hereafter  become  subject  to  the  trusts  of  the  said  Will. 

In  witness,  &c. 

The  First  Schedule  above  referred  to. 

Particulars  of  the  real  and  personal  estate  belonging  to  the 
said  testator  at  his  death. 

First  Part. 

Real  estate  and  chattels  real. 

Second  Part. 

Personal  estate. 

The  Second  Schedule  above  referred  to. 

Particulars  of  dealings  with  the  residuary  estate. 
(Tliis  will  contain  a  Debtor   and  Creditor  Account  and  show 
ultimately  the  present  state  of  the  residuary  estate,  including  the 
payment  of  costs  and  duties  up  to  date.) 
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The  Third  Schedule  above  eeferrbd  to. 

Particulars  of  the  distribution  or  appropriation  of  the  residuary 
estate. 

First  Part. 

Cash  and  investments  transferred  to  the  said  A.  B. 

Second  Part. 
Cash  and  investments  transferred  to  the  said  C.  B. 

Third  Part. 

Investments   retained   in   respect   of   the   share   of   the    said 
Mary  B. 

No.  V. 

EE LEASE  hij  the  Next  of  Kin  to  an  Administrator  on 
the  Distribution  of  the  Real  and  Personal  Estate  of 
an  Intestate  (A). 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  &c.,  C.  B.,  of,  &c.,  and  D.  B.,  of,  &c.  {children  of 
intestate)  (hereinafter  collectively  referred  to  as  the  Children),  of 
the  one  part,  and  E.  B.,  of,  &c.  {widow  and  admin istratrix  of 
intestate),  of  the  other  part  : 

Whereas  X.  B.,  late  of,  &c.,  died  intestate  on  the day  of  Recitcaiof 

,  19—,  leaving  the  said  E.  B.  his  widow,  and  the   Children  SealingT 

his  only  children,  all  of  whom  have  attained  the  age  of  twenty-  ''^l^f^T'  '^^^ 
one  years : 

And  whereas  Letters  of  Administration    to   the   estate  and  Admmistra- 

effects  of  the  said  X.  B.  were  on  the day  of granted  to  towtdow.^^ 

the  said  E.  B.,  his  widow,  out  of  the Probate  Registry : 

(A-)  The  freeholds  will  vest  in  the  administratrLx  under  L.  T.  Act,  1897,    Real  estate  on 
s.   1,   if  the  intestate  died  after  1897.     The  eldest  son,  as  heir-at-law,  will         ^  ^°^' 
take  them  in  equity  subject  to  the  duties  attributable  thereto  and  to  the 
widow's  right  to  dower.      The  Intestates  Estates  Act,  1890,  only  applies  in 
favour  of  the  widow  where  the  intestate  dies  leaving  no  issue  :  Wolst.  Conv. 
Acts,   9th  ed.,  283.     In  this  case  the  widow  takes  an  absolute  beneficial    Devolution  of 
interest  in  one-third  of  the  personal  estate  (including  leaseholds),  and  the   estate  on 
remaining    two-thirds    go    to    the   three  children  equally ;   it  is   assumed    intestacy, 
that  no  child  died  in  the  lifetime  of  the  intestate  leaving  issue  living  at  his 
death. 

p.^voL.  II.  44 
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And  whereas  the  debts  and  funeral  and  testamentary  expenses 
of  the  said  X.  B.  (deceased)  and  the  death  duties  payable  in 
respect  of  his  estate  have  been  paid  and  satisfied  by  the  said 
E.  B.,  and  the  net  estate  (after  making  such  payments)  consisted 
of  the  particulars  mentioned  in  the  first  Schedule  hereto : 

And  whereas  it  has  been  agreed  that  the  said  net  estate  should 
be  allotted  and  divided  to  and  among  the  parties  hereto  in  manner 
following  (that  is  to  say),  1st,  that  the  property  mentioned  in  the 
first  part  of  the  second  Schedule  hereto,  and  being  of  the  esti- 
mated value  of  one-third  part  of  the  personal  estate  of  the  said 
X.  B.  plus  the  capitalized  value  of  the  right  of  the  said  E.  B.  to 
dower  in  respect  of  the  freehold  hereditaments  mentioned  in 
the  first  Schedule  hereto,  should  be  retained  by  the  said  E.  B. 
as  her  share ;  2ndly,  that  the  property  mentioned  in  the  second 
part  of  the  second  Schedule  hereto,  and  being  as  regards  the 
personal  estate  of  the  estimated  value  of  one-third  part  of  the 
remaining  two-third  parts  of  the  said  net  personal  estate  after 
deducting  thereout  the  capitalized  value  of  the  said  right  to  dower 
plus  the  said  freehold  hereditaments  (to  which  hereditaments  the 
said  A.  B.,  as  the  eldest  son  of  the  said  X.  B.,  became  entitled  as 
his  heir-at-law),  should  be  taken  by  the  said  A.  B.  as  his  share ; 
3rdly,  that  the  property  mentioned  in  the  third  part  of  the  second 
Schedule  aforesaid,  and  being  of  the  estimated  value  of  one-third 
part  of  the  said  two-third  parts  of  the  said  net  personal  estate 
(without  any  deduction  in  respect  of  dower),  should  be  taken  by 
the  said  C.  B.  as  his  [her]  share ;  and,  4thly,  that  the  property 
mentioned  in  the  fourth  part  of  the  same  Schedule,  and  being 
also  of  the  estimated  value  of  one-third  part  of  the  two-third 
parts  of  the  said  net  personal  estate  (without  any  deduction  in 
respect  of  dower),  should  be  taken  by  the  said  J).  B.  as  his 
[her]  share  : 

And  whereas  by  an  Indenture  bearing  even  date  herewith, 
and  made  between  the  same  parties  as  are  parties  hereto  and  in 
the  same  order,  the  leasehold  hereditaments  mentioned  in  the 
first  part  of  the  second  Schedule  hereto  were  released  by  the 
Children  to  the  said  E,  B.  free  from  all  claims  under  the  statutes 
for  the  distribution  of  effects  of  intestates : 

And  whereas  by  an  Indenture  also  bearing  even  date  herewith, 
and  made  between  the  said  E.  B.  of  the  one  part  and  the  said 

(/)  The  i^tamp  on  the  conveyance  should  be  adjudicated  because  of  the 
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A.  B.  of  the  other  part,  the  freehold  hereditaments  mentioned  in 
the  second  part  of  the  second  Schedule  hereto  were  conveyed  To 
the  use  of  the  said  A.  B.  in  fee  simple  free  from  all  right  of  the 
said  E.  B.  to  do^Yer  in  respect  of  the  same : 

And  whereas  the  money  and  investments  respectively  men-  Separate 
tioned  in  the  several  parts  of  the  second  Schedule  hereto  have 
on  or  before  the  execution  of  these  presents  been  retained  by  or 
paid  or  transferred  to  the  several  persons  (parties  hereto)  whose 
names  are  respectively  placed  at  the  head  of  each  part  of  that 
Schedule,  as  they  hereby  respectively  acknowledge  : 

And  whereas  the  Children  have  examined  and  signed  the 
accounts  of  the  said  E.  B.  as  such  administratrix  as  aforesaid, 
and  are  satisfied  therewith,  and  have  agreed  to  execute  the  release 
and  covenant  for  indemnity  hereinafter  contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 


money  aud 
investineuts. 


That  Children 
have  examined 
accounts. 


1,    2,    AND    3. 

this  Group  (nt).) 
In  witness,  &c. 


W^itiiessing 
part. 

{A(I(q)t  the  operative  parts  in  Precedent  III.  of  Children 

release  widow 
from  all  claims 
in  relation  to 
estate,  and  give 
covenant  for 
indemnity. 


The  First  Schedule  above  referred  to. 


Particulars  of  the  net  estate  of  the  said  X.  B. 

1.  Freehold  Farm,  known  as  ,  in  the  County  of  , 

containing  a. —  r. —  p. —  or  thereabouts,  in  the  occupa- 
tion of  the  said  A.  B. 


Street,  in  the  County 

of   a   term   of   sixty 

— ,  at  the  yearly 


2.  A  Leasehold  House,  being  No.  2, 

of  Middlesex,  held   for  the  residue 

years,  computed  from  the day  of 

rent   of  £ . 

3.  The  Household  Furniture  and  Effects  in  the  said  house. 

4.  £ Debenture  Stock  of  the Railway  Company. 

5.  £ secured  by  Mortgage  dated,  &c.,  on  freehold  heredi- 

taments at . 

6.  £ cash. 


release   of   the  right  to  dower.     To  this  extent  it   may   be  held  to  be  a 
conveyance  on  sale. 

(m)  As  the  widow  retains  part  of  the  property  she  should  be  given  an 
indemnity  even  if  she  has  advertised  for  debts. 

44—2 


free  from 
dower. 

Reason  for 
indemnity. 
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The  Second  Schedule  above  refereed  to. 

Particulars  of  the  distribution  of  the  net  estate  of  the  said 
X.  B. 

First  Part. 

Particulars  of  the  property  retained  or  accepted  by  the  said 
E.  B.  in  satisfaction  of  her  interests. 

The   said  leasehold  house  and  the  household  furniture  and 
effects  in  and  about  the  same. 
Jb cash. 

Second  Part. 

Particulars    of   the  property  accepted  by  the  said  A.  B.  in 
satisfaction  of  his  interests. 

The  above-mentioned  Freehold  Farm  known  as . 


£ (part  of  the  above-mentioned  sum  of  £ )  Debenture 

Stock  of  the Kailway  Company. 

Third  Part. 

Particulars  of  the  property  accepted  by  the  said  C.  B.  in 
satisfaction  of  his  [her]  interests. 

The   above-mentioned   sum   of  £ secured  by  mortgage, 

with  the  securities  therefor  {it). 

Fourth  Part. 

Particulars  of  the  property  accepted  by  the  said  D.  B.  in 
satisfaction  of  his  interests. 

£ (residue  of  the  above-mentioned  sum  of  £ )  Deben- 
ture Stock  of  the Kailway  Company. 

£ cash. 

jyjQ^f,  Qf  [it)  This  mortgage  will  be  transferred  in  the  usual  form  ;  the  introductory- 
transfer  of  recital  (after  reciting  the  death  of  the  intestate  and  the  administration 
SvLffffecTto  taken  out  by  E.  B.)  will  be  as  follows  :— "  And  WHEREAS  the  said  C.  B. 
an  allotment.     ^^^  become  entitled  in  equity  to  the  said  principal  sum  of  £ 

secured  by  the  recited  Mortgage  and  the  interest  thereon,  as  the 

said  E.  B.  hereby  acknowledges." 
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No.  YI. 

RELEASE  hi)  the  Next  of  Kin  oJ  cm  Intestate  to  the 
Administratrix  of  a  Leasehold  House  allotted  to  Iter  on 
the  Distribution  e>f  the  Estate  {to  aveompanij  the  last 
Precedent)  (o). 

THIS    INDENTUEE,  made,  Sec.    (jmrties    the  same   as    in    last  Parties. 
Precedent)  : 

Whereas  by  an  Indenture  of  Lease,  &c.  {Recite  Lease  to  X.  B.,  Recital  of 

Lease,  and 
tlie  i)ltestate)  :  death  of  lessee 

And    whereas  the   said   X.   B.,    &c.   {Recite  deatli  of  intestate  "J-a^ntof'^ad-^ 

leaving  widow  and  children,  and  adniinistratinn  [printed  to  icidoir,  ministration. 
as  in  last  Precedent) : 

And  whereas   all  the   debts   and   funeral    and   testamentary  That  debts 

expenses    of  the  said  X.  B.    (deceased)    and    the  death  duties  pai^. 
payable  in  respect  of  the  estate  have  been  paid  and  satisfied, 
as  the  said  E.  B.  hereby  declares  : 

And  whereas  it  is  part  of  the  arrangement  for  the  distribution  Agreement 

of  the  residuary  estate  of  the  said  X.  B.  that  the  said  E.  B.  shall  should  take  a 

take  and  retain  the  said  leasehold  messuage  as  part  of  her  share  house^as^jart 

thereof :  ^^  ii«^i"  '^'^^^'^- 

butive  share. 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 
of  the  said  arrangement  each  of  the  Children,  As  Beneficial 
Owner,  as  to  his  or  her  share  or  interest,  hereby  releases  unto 
the  said  E.  B. 

All  the  premises  comprised  in  and  demised  by  the  said  Lease,  children 
To  the  intent  that  the  same  shall  belong  to  the  said  C.  B.  widow  lease- 
beneficially   during   the  residue  of   the  term  thereby  granted,  i^oid  house, 
subject  to  the  rent  thereby  reserved  and  to  the  lessee's  covenants 
and  conditions  therein  contained,  but  discharged  from  all  claims 
of  the  Children  or  any  of  them  in  respect  o£  the  same  by  virtue 
of  the  statutes  for   the  distribution    of   effects  of   intestates  or 
otherwise  (j^)- 
In  witness,  &c. 

(o)  The  object  of  this  Precedent  is  to  keep  the  release  (see  last  Precedent) 
off  the  title.     The  stami^  should  be  adjudicated. 

{p)  No  covenant  to  pay  the  rent  or  to  observe  tlie  lessee's  covenants  is 
requii-ed,  because  the  term  never  became  legally  vested  in  the  children. 
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DIVISION  X. 
SEPARATION   DEEDS. 


Validity  of 
separation 
deeds. 


Separation 
agreement  may 
be  jjleaded  as  a 
bar  to  action 
for  restitution 
of  conjugal 
rights. 


Compromise  of 
a  matrimonial 
suit,  or  of 
threatened 
proceedings,  a 
sufficient  con- 
sideration. 


Covenant  by 
wife  if  she  has 
separate  j)ro- 
perty  a  suffi- 
cient con- 
sideration for 
covenant  by 
husband. 

Provisions  of 
separation 
deed  generally 
avoided  by 
reconciliation. 


Preliminary  Note. 

An  executory  contract  for  separation  is  valid  and  binding  on  the 
parties,  and  will  be  specificall}' enforced  by  the  Court  if  founded  on  good 
and  valuable  consideration  :  Vaizey,  1447  ;  Lush,  3rd  ed.,  455,  480  ; 
but  even  then  the  deed  would  not  be  enforced  if  it  were  contrary  to  public 
policy  according  to  English  law  :  ib.,  456  ;  and  see  Harrison  v.  H. 
(No.  1.),  1910,  1  K.  B.  35  ;  79  L.  J.  K.  B.  133. 

An  agreement  by  husband  and  wife  to  live  separate  is  not  illegal  as 
contrary  to  public  policy,  and  may  be  pleaded  by  way  of  defence  to  a 
suit  for  the  restitution  of  conjugal  rights  or  for  a  judicial  separation  : 
Hunt  V.  //.  (1861),  4  D.  F.  &  J.  221  ;  31  L.  J.  Ch.  161  ;  Marshallv.  M. 
(1879),  5  P.  D.  19  ;  48  L.  J.  P.  49  ;  Bemnt  v.  Wood  (1879),  12  Ch.  D. 
605  ;  48  L.  J.  Ch.  497,  and  see,  Kennedy  v.  K.,  1907,  P.  49  ;  76  L.  J.  P. 
34,  and  cases  there  cited. 

The  compromise  of  a  matrimonial  suit,  or  tlie  abandonment  of 
threatened  proceedings  where  circumstances  exist  which  would  be  a 
ground  for  such  proceedings,  is  a  sufhcient  consideration  for  a  separation 
agreement,  and  for  any  stipulations  as  to  money  or  property  which 
either  party  may,  as  part  of  the  same  arrangement,  make  in  favour  of 
the  other  :  McGregor  v.  M.  (1888),  21  Q.  B.'^D.  424  ;  57  L.  J.  Ch.  591  ; 
Cahill  V.  C.  (1883),  8  A.  C.  420. 

A  covenant  by  a  trustee,  or  (since  the  M.  W.  P.  Act,  1893)  by  the 
wife  herself,  to  indemnify  the  husband  against  her  debts  is  a  sufficient 
consideration  for  a  covenant  by  the  husband  to  make  her  an  allowance, 
or  to  give  her  any  other  benefit :  Stephens  v.  Olive  (1786),  2  Bro.  C.  C.  90  ; 
Worrall  v.  Jacob  (1817),  3Mer.  256  ;  Walrond  v.  W.  (1858),  Johns.  18  ; 
28  L.  J.  Ch.  97  ;  S%veet  v.  S.,  1895,  1  Q.  B.  12 ;  64  L.  J.  Q.  B.  108. 

The  general  rule  is  that  the  provisions  of  a  separation  deed  come  to  an 
end  if  the  parties  become  reconciled  and  resume  cohabitation :  Bateman 
V.  i?os.s  (1813),  1  Dow,  235;  Nicolv.  N.  (1886),  31  Ch.  D.  524;  55 
L.  J.  Ch.  437.  But  it  is  a  question  of  construction  whether  any  par- 
ticular provision  is  intended  to  remain  in  force  afterwards ;  and  when 
such  an  intention  is  shown,  the  deed  will  operate  to  that  extent  as  a 
post-nuptial  settlement:  Ruffles  v.  Alston  (1875),  L.  P.  19  Eq.  539;  Re 
Spark's  Trusts,  1904,  1  Ch.  451 ;  1904,  2  Ch.  121  (C.  A.). 
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A  deed  made  in  coutumplatiou  of  a  separation  which  never  took  place 
is  void  :  Bindley  v.  IMloney  (1869),  L.  R.  7  Eq.  343. 

The  stamp  on  a  separation  deed  is  lO.s-.,   and,    where   it  contains  a   stamp. 
covenant  for  the  payment  of  an  annnity,  ad  valorem  (28.  Q)d.  for  every 
£5)  on   the   "  sum  periodically   payable."       It  is   conceived    that    the 
Finance    (1909-10)  Act,    1910,  s.   74  (5),  does  not  alter  this,  but  the 
stamp  should  be  adjudicated. 

As  the  ad  valorem  stamp  is  calculated  on  "  the  sum  periodically 
payable,"  it  would  appear  to  be  advisable  to  make  the  annuity  payable 
weekly,  so  that  the  stamp  duty  will  be  only  ad  valorem  on  the  weekly 
sum  :  Jacl-son  7.  7.  R.  C.  (1902),  50  W.  R.  666  ;  Ilulse  v.  //.  (1910), 
54  Sol.  J.  704  ;  and  cf.  Lewis  v.  /.  E.  C,  1898,  2  Q.  B.  290;  67  L.  J. 
Q.  B.  694. 


No.  I. 

DEED  of  Separation  hctircen  Husband  and  Wife,  Covenant 
hii  Husband  to  permit  his  Wife  to  live  separate: 
Covenants  hii  the  Trustee  to  iiuhnniifij  the  Husband 
ariainst  all  ohlitiatioiis  to  Maintain  Ids  Wife,  or  to  ansirer 
for  Iter  Debts.     Provision  as  to  Custody  rj/ Children. 

THIS     INDENTUEE,    made,    &c.,    Between    A.    B.,    of,    &c.  Parties. 
(Imshand),  of  the  1st  part,  C.  B.,  of,  &:c.,  wife  of  the  said  A.  B.,  of 
the  2nd  part,  and  E.  F.,  of,  &c.  (hereinafter  called  the  Trustee), 
of  the  Brd  part : 

Whereas  unhappy  differences  have  arisen  between  the  said  Recital  that 

clilTGrGllCGS 

A.  B.    and  C.  B.,  and  they  have   consequently  agreed  to  live  have  arisen. 
separate  from  each  other  for  the  future  and  to  enter  into  such 
arrangement  as  is  hereinafter  contained  : 

And    whereas  the  said  A.  B.  and  C.  B.  have  two   children  issue  of 

-,  -,  marriage. 

(namely),  L.  B.,  now  of  the  age  of years,  and  M.  B.,  now 

of  the  age  of years  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Covenant  by 
of  the  covenants  hereinafter  contained  on  the  part  of  the  said  il^sVife 
C.  B.   and  of  the  premises,   the  said   A.   B.  hereby  covenants  g"p^^\','te  («); 
with   the   said   C.   B.,   and   as   a   separate   covenant   with   the 

(a)  Where  a  covenant  to  live  apart  has  been  omitted  from  a  deed  of 
separation  it  may  be  implied  from  the  recital :  Be  Westov,  1900,  2  (_'h.  104  ; 
69  L.  J.  Ch.  000. 
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that  lie  will 
not  molest  her. 

To  pay  an 
annuity  to 
Trustee  for 
wife  during 
joint  lives  if 
separation  so 
long  con- 
tinues (b)  • 


but  to  cease  if 
marriage  is 
dissolved. 


Trustee  that  the  said  C.  B,  shall  and  may  at  all  times  hereafter, 
notwithstanding  her  coverture,  live  separate  and  apart  from  the 
said  A.  B.,  as  if  she  were  unmarried,  and  shall  henceforth  be 
free  from  the  control  and  authority  of  the  said  A.  B.,  and  shall 
reside  in  such  place  or  places  and  in  such  manner  as  she  shall 
think  fit,  and  that  the  said  A.  B.  will  not  at  any  time  hereafter 
require  her  to  live  with  him,  or  institute  any  legal  proceedings 
or  take  any  other  steps  whatsoever  for  that  purpose,  and  will  not 
in  any  wise  molest  or  interfere  with  the  said  C.  B.  in  her  manner 
of  living  or  otherwise  :  And  also  that  the  said  A.  B.  will,  during  the 
joint  lives  of  himself  and  the  said  C.  B.  if  they  shall  so  long  live 
separate  from  each  other  (c),  pay    to  the    Trustee   the    annual 

sum  of   ^ In    tkust  for  the  said  C.  B.   without  power  of 

anticipation,  the  said  annual  sum  to  be  paid  by  equal  half- 
yearly  payments  on  the day  of  and  the  day 

of  in  every  year,  the  first  payment  thereof  to  be  made 

on  the day  of next :    But  so  nevertheless  that   the 

said  annual  sum  shall  cease  if  the  marriage  between  the  said 
A.  B.  and  C.  B.  shall  at  any  time  hereafter  be  dissolved  by  a 
Court  of  competent  jurisdiction  (d)  : 


Annuity. 


Dtini  casta 
clause. 


Provision 
made  for  wife 
by  separation 
deed  liable  to 
be  altered  by 
Court  in  the 
event  of  a 
divorce. 


{!))  Income  tax  can  be  deducted  from  the  annuity  :  Ee  Barry,  1906,  2  Cli. 
3o8.  A  covenant  to  pay  an  annuity  to  the  wife  during  her  life  if  she  should 
"so  long  continue  to  live  separate  and  ajjart"  ceases  on  the  husband's 
death:  Be  GUling  (1905),  74  L.  J.  Ch.  335.  See  Preliminary  note  as  to 
stamp  duty. 

(f )  There  are  cases  in  which  it  would  be  prudent  (see  Wasteneys  v.  W.,  1900, 
A.  C.  446 ;  69  L.  J.  P.  C.  83)  on  the  part  of  the  husband  to  stipulate  that 
the  payment  shall  continue  so  long  only  as  the  wife  remains  chaste.  In 
such  case  the  words  "  and  the  said  C.  B.  shall  continue  to  lead  a 
chaste  life  "  should  be  introduced  here.  Such  a  condition  could  not  be 
insisted  on  in  the  absence  of  an  express  stipulation,  see  Hart  v.  //.  (1881), 
18  Ch.  D.  670;  50  L.  J.  Ch.  697;  Bradley  v.  B.  (1882),  7  P.  D.  237; 
51  L.  J.  P.  87  ;  Siveet  v.  8.,  1895,  1  Q.  B.  12  ;  64  L.  J.  Q.  B.  108. 

As  to  the  meaning  of  "live  separate  from  each  other,"  see  Boioell  v.  B., 
1900,  1  Q.  B.  9  ;  69  L.  J.  Q.  B.  55,  where  it  was  held  that  occasional  acts 
of  marital  intercoui-se  may  take  place  without  necessarily  putting  an  end 
to  the  separation;  see  also  Macan  v.  M.  (1900),  70  L.  J.  Q.  B.  90. 

[d)  In  the  absence  of  this  proviso,  the  Court  would  have  power,  under  the 
Matrimonial  Causes  Act,  1859,  s.  5,  as  extended  by  the  Matrimonial  Causes 
Act,  1878,  s.  3,  after  a  decree  for  dissolution  of  the  marriage,  to  relieve  the 
hvisband  either  wholly  or  partially  from  the  covenant,  see  WorsJey  v.  W.  (1872), 
L.  E.  1  P.  &  M.  648  ;  38  L.  J.  P.  43 ;  BtdJocJc  v.  B.  (1869),  L.  E.  2  P.  &  M. 
389 ;  41  L.  J.  P.  83  ;  Jiimj'  v.  J.  (1883),  8  P.  D.  159  ;  52  L.  J.  P.  71.     If  the 
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And  also  that  all  property  (if  any)  now  belonging  to  the  said  That  aii  pio- 

/-(-i->p  -ii-  •  •  pei'ty  of  wife 

C.  b.  lor  any  estate  or  interest,  whether  ni  possession,  reversion  shall  be  for 
or  otherwise,  shall  belong  to  her  for  her  separate  use  (e) :  And  ^se.^^^'^^*^  '^ 
that  if  the  said  C.  B.  shall  die  in  the  lifetime  of  the  said  A.  B. 
all  property  (if  any)  of  the  said  C.  B.  which  but  for  this 
covenant  would  on  her  death  go  and  belong  to  the  said  A.  B.  in 
his  marital  right,  or  as  her  administrator,  or  as  tenant  by  the 
curtesy,  shall  go  to  and  be  held  In  trust  for  the  person  or  persons 
and  in  the  manner  to  whom  and  which  the  same  would  have 
gone  if  the  said  A.  B.  had  died  in  her  lifetime. 

2.  In  further  pursuance  of  the  said  agreement  and  in  con-   Covenants 

■^  _  "  _  to  indemnity 

sideration  of  the  covenant  by  the  said  A.  B.  hereinbefore  con-  husband 
tained,  the  said  C.  B.  and  also  the  Trustee  as  her  surety  hereby  of  wife; 
jointly  and  severally  covenant  with  the  said  A.  B.  that  the  said 
C.  B.  and  the  Trustee  Mill  at  all  times  hereafter,  during  the  con- 
tinuance of  the  said  separation,  save  harmless  and  keep  indemni- 
fied the  said  A.   B.  from  and  against  all  debts  and  liabilities 
hereafter  to  be  contracted  or  incurred  by  the  said  C.  B.,  whether 
for  her  wearing  apparel,   maintenance,   su^jport    or   otherwise, 
and  from  and  against  all  claims  and  demands  in  respect  of  the 
same  :     And  further,  that  the  said  C.  B.,  or  any  person  on  her  and  that  wife 
behalf,  will  not  at  any  time  hereafter  commence  or  prosecute  anV  action,    " 
any    action   or   other   proceeding   ( /')   for  compelling  the  said  peii'inTiTmto 
A.  B.  to  cohabit  with  the  said  C.    B.  or  to  allow  her  any  sup-  support  her. 
port,  maintenance    or  alimony  (except    the    said    annual    sum 

annvial  sum  is  made  payable  so  long  only  as  the  wife  remains  chaste,  this 
j)roviso  will  be  omitted  as  unnecessaiy. 

LTnder  s.  1  of  the  Matrimonial  Causes  Act,  1907,  the  Court  can  grant 
maintenance  and  alimony  on  any  decree  for  dissolution  or  uullity  of 
marriage:  Ghurclnvard  v.  C,  1910,  P.  195;  79  L.  J.  P.  59.  S.  2  of  the  Act 
of  1907  repeals  s.  32  of  the  Act  of  1857  and  s.  1  of  the  Act  of  1866. 

(e)  This  provision  will  be  unnecessary  if  the  marriage  took  place  after 
1882. 

(/)  A  covenant  by  a  wife   in    a  separation  deed   that  all   proceedings    Covenant  not 

instituted  ngainst  her  husband  shall  be  staved,  and  that  she   wiU  not  revive    *^""^  "?". 
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them,  does  not  preclude  the  wife  from  setting  up  former  acts  of  cruelty    certain  cases. 

coupled  with  subsequent  adultery  in  a  suit  for  dissolution:  Norman  v.  N., 

1908,  P.  6  ;  77  L.  J.  P.  8  ;  BaJcomhe  v.  B.,  1908,  P.  176 ;  77  L.  J.  P.  81  ;  and 

cf.  Rose  V.  B.  (1883),  8  P.  D.  98 ;  52  L.  J.  P.  25. 

A  wife  may  in  certain   cases  obtain  a  decree  for  restitution  of  conjugal 

rights,  notwithstanding  a  deed  of  separation  containing  a  covenant  not  to 

sue  for  restitution  :  Kennedy  v.  K.,  1907,  P.  49  ;   76  L.  J.  P.  34. 
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Agreement  as 
to  custody  of 
children. 


hereinbefore  covenanted  to  be  paid    to  her  ([/)),  and  will  not 
molest  (//)  the  said  A.  B.  in  any  manner. 

3.  It  is  hereby  agreed  that  the  said  A.  B.  shall  have  the 
custody  of  the  said  L.  B.,  and  the  said  C.  B.  shall  have  the 
custody  of  the  said  M.  B.,  and  that  the  said  A.  B.  shall  have 
access  to  the  said  M.  B.,  and  the  said  C.  B.  shall  have  access  to 
the  said  L.  B.  under  such  arrangements  as  shall  from  time  to 
time  be  made  between  them  for  that  purpose,  or  if  they  shall  be 
unable  to  agree,  then  under  such  arrangements  as  shall  be  made 
by  the  Trustee  (i). 

In  witness,  &c. 


Who  is  entitled 
to  the  custody 
of  the  children 
after  the  sepa- 
ration of  the 
parents. 


{(/)  This  covenant  is  binding  on  the  wife,  although  there  maj'  be  after- 
wards a  decree  for  judicial  separation  on  account  of  the  husband's  adultery  : 
OamJy  v.  G.  (1882),  7  P.  D.  1G8  ;  51  L.  J.  P.  41.  But  if  there  is  a  dissolu- 
tion of  the  marriage,  the  Court  can  vary  the  deed  and  order  a  larger  sum 
for  alimony  :  Morrall  v.  M.  (1881),  6  P.  D.  98  ;  50  L.  J.  P.  62  ;  Bishopv.  B., 
1897,  P.  138;  66  L.  J.  P.  69  ;  Barry  v.  B.,  1901,  P.  87  ;  70  L.  J.  P.  17  ;  and 
see  Matrimonial  Causes  Act,  1907,  s.  1. 

(A)  As  to  what  is  molestation,  see  Feuron  v.  Earl  of  Aylesfvrd  (1884), 
14  Q.  B.  D.  792  ;  54  L.  J.  Q.  B.  33  ;  Sweet  v.  S.,  1895,  1  Q.  B.  12  ;  64  L.  J. 
Q.  B.  108  ;  Hunt  v.  H.,  1897,  2  Q.  B.  547  ;  67  L.  J.  Q.  B.  18. 

(i)  The  father  has  at  common  law  the  right  to  the  custody  of  all  his 
infant  children.  But  bj^  the  Custody  of  Infants  Act,  1873,  power  is  given  to  the 
Court  to  order  an  infant  under  the  age  of  sixteen  years  to  be  delivered  into 
the  custody  of  his  mother,  subject  to  such  regulations  as  to  the  access  of 
the  father  or  other  guardian  as  the  Court  may  think  proper.  The  Act  also 
provides  that  no  agreement  contained  in  any  separation  deed  made  between 
the  father  and  mother  of  an  infant  shall  be  held  invalid  by  reason  only  of 
its  providing  that  the  father  shall  give  up  the  custody  or  control  of  the 
infant  to  the  mother,  but  with  a  proviso  that  no  Court  shall  enforce  such 
agreement  if  it  will  not  be  for  the  benefit  of  the  infant  to  give  effect  thereto. 
And  by  the  Guardianship  of  Infants  Act,  1886,  s.  5,  the  Court  may,  on  the 
apj)lication  of  the  mother,  make  such  order  as  it  may  think  fit  regarding 
the  custody  of  any  infant  and  the  right  of  access  thereto  of  either  parent. 
As  to  the  principles  which  guide  the  Court  in  cases  relating  to  the  custody 
of  infants,  see  Re  Taylor  (1876),  4  Ch.  D.  157  ;  46  L.  J.  Ch.  399 ;  lie  Besant 
(1879),  11  Ch.  D.  508;  48  L.  J.  Ch.  497;  Re  A.  and  B.,  1897,  1  Ch.  786; 
66  L.  J.  Ch.  592  ;  Re  G.,  1899,  1  Ch.  719;  68  L.  J.  Ch.  374;  Re  X.,  1899, 
1  Ch.  526;  68  L.  J.  Ch.  265  ;  F.  v.  F.,  1902,  1  Ch.  688  ;  71  L.  J.  Ch.  415 ; 
see  also  Custody  of  Children  Act,  1891. 

Where  a  decree  for  judicial  separation  or  divorce  is  made  by  the  Court, 
see  Guardianship  of  Infants  Act,  1886,  s.  7. 
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No.   II. 


agree- 


DEED  of  Separation  hrfirccii  Husband  and  Wife   {another 
Form  irJicrc  there  is  no  Trustee)  (k). 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of.  Sec.  (hiishand),  of  the  one  part,  and  C.  B.,  the  wife  of 
the  said  A.  B.,  of  the  other  part : 

Whereas  unhappy  differences  have  arisen  between  the  said  A.  B.  Recite 
and  C.  B.,  and  they  have  agreed  to  live  separate  from  each  other  "epailtion. 
in  future,  and  to  enter  into  such  arrangement  as  is  hereinafter 
contained : 

And  whereas  by  an  Indenture  of  Settlement  dated  the Settlement  on 

day  of ,  19 — ,  and  made  in  consideration  of  the  marriage  of  "''""*^^' 

the  said  A.  B.  and  C.  B.  between,  &c.{st(ite  pnrties),  of  which 
Indenture  E.  F.  and  G.  H.  are  the  present  trustees,  certain 
investments  and  other  property  (therein  and  hereinafter  called 
the  Husband's  Trust  Fund  and  the  Wife's  Trust  Fund  re- 
spectively) were  settled  by  or  on  behalf  of  the  said  A.  B.  and 
C.  B.  respectively  upon  trusts  under  which  the  income  of  the 
Husband's  Trust  Fund  is  payable  to  the  said  A.  B.  during  his 
life  and  the  income  of  the  Wife's  Trust  Fund  is  payable  to  the 
said  C.  B.  without  power  of  anticipation  during  her  life,  and 
the  income  of  both  the  Trust  Funds  is  payable  after  the 
death  of  either  of  them  to  the  survivor  of  them  during  his  or 
her  life : 

And  whereas  there  has  been  no  issue  of  the  said  marriage  :        That  there  has 

been  no  issue. 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  of  witnessing 
the  said  agreement  and  in  consideration  of  the  premises,  it  is  ^''"^' 
hereby  mutually  agreed  as  follows: — 

1.  The  parties  hereto  will  henceforth  live  separate  from  each  Parties  to  live 
other,  and  neither  of  them  will  take  proceedings  against  the  *'*'i""'^*''- 
other  for  restitution   of  conjugal  rights,  or  molest  or  annoy  or 
interfere  with  the  other  in  any  manner  whatsoever. 

2.  The   yearly   sum    of    i ,    part   of   the    income    of  the  w^ifetohave 

Husband's  Trust  Fund,  shall  (in  addition  to  the  income  of  the  ouTof  i'll^'ome 
Wife's  Trust  Fund  payable  to  her  as  aforesaid)  be  paid  to  the  ^^  Husband's 


(/v)  See  notes  to  last  Precedent. 

{I)  See  Preliminary  Note  as  to  stami^  duty,  p.  G95. 


Trust 
Fund  (l). 
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All  property 
of  wife  to  be 
for  her 
separate  use. 

Wife  to  iJay 
her  own  debts. 


[Proceedings 
in  Divorce 
Court  to  be 
stayed  and 
no  other  pro- 
ceedings taken 
for  alleged 
past  mis- 
conduct.] 


said  C.  B.  during  the  joint  lives  of  the  said  A.  B.  and  C.  B.,  if 
they  shall  so  long  live  separate  from  each  other  [and  she  shall 
continue  to  lead  a  chaste  life] ,  hy  equal  half-yearly  jDayments  on 

the day  of and  the day  of  in  every  year, 

the  first  payment  to  be  made  on  the day  of next,  but 

the  said  C.  B.  shall  have  no  power  to  dispose  thereof  by  way  of 
anticipation  :  And  the  said  A.  B.  hereby  assigns  the  said  yearly 
sum  to  the  said  C.  B.,  and  directs  the  trustees  for  the  time  being 
of  the  said  Settlement  to  pay  the  same  to  her  accordingly. 

3.  All  property  (if  any)  now  belonging  to  the  said  C.  B.  for 
any  estate  or  interest,  whether  in  possession,  reversion  or  other- 
^vise,  shall  belong  to  her  for  her  separate  use  (/«)• 

4.  The  said  C.  B.  shall  pay  her  ow^n  debts  and  keej)  the  said 
A.  B.  indemnified  therefrom,  and  if  the  said  C.  B.  shall  make 
default  in  observing  this  covenant,  all  money  which  shall  be  paid 
by  the  said  A.  B.  in  respect  of  any  debt  or  liability  of  the  said 
C.  B.  may  be  retained  by  him  out  of  the  yearly  sum  payable  to 
the  said  C.  B.  as  aforesaid,  notwithstanding  the  aforesaid  restraint 
on  anticipation. 

[5.   The  petition  presented  to  the  Probate  Division  of  the 

High  Court  of  Justice  by  the  said shall  be  withdrawn,  and 

all  costs  incurred  in  relation  thereto  shall  be  paid  by  the  said 
A.  B. :  And  no  new  or  other  proceedings  shall  be  taken  by  either 
party  in  the  said  Court  on  account  of  any  alleged  misconduct  of 
either  party  before  the  date  of  these  presents.] 

In  witness,  &c. 


Parties, 


No.  III. 

SEPAEATIOM   AGEEEMENT  (a  Short  Form  suitable  for 
Persons  of  the  Working  Class)  {}i). 


AN  AGEEEMENT,  made  the 


day  of 


-,  19 — ,  Between 


A.  B.,  of,  &c.,  of  the  one  part,  and  C.  B.,  the  wife  of  the  said 
A.  B.,  of  the  other  part : 


(??i)  This  clause  will  not  exclude  the  husband's  right  in  the  event  of 
intestacy.     It  will  be  omitted  if  the  marriage  has  taken  j^lace  after  1882. 

[ii)  In  manj'  cases  a  voluntary  separation  agreement  will  be  found  more 
in  the  interests  of    the  parties  than    an  application  under  the  Summary 


SEPARATION   AGREEMENT.  7()1 

Wheeeas  unhappy    differences    having    arisen    between    the  introductory 
parties  hereto,  they  have  agreed  to  enter  into  the  arrangement  '■'''''*''^- 
hereinafter  contained  : 

NOW  IT  IS  HEEEBY  MUTUALLY  AGREED  as  follows  :— 

1.  The  parties  shall  henceforth  live  separate  and  apart  from  Parties  to  live 
each  other,  and  neither  of  them  shall  molest  the  other.  separate. 

2.  The  said  A.  B  shall  pay  to  the  said  C.  B.  the  weekly  sum  Husbandto 

of shillings  so  long  as  she  shall  remain  chaste,  the  same  to  l^umTotiL 

be  paid  on  every morning  daring  their  joint  lives. 

3.  The  said  C.   B.   shall   have  the  custody   of  the  children  Wife  to  have 
(namely)  {state  their  names  and  ages),  and  shall,  out  of  the  said  cMaSn^and 
weekly  sum,  properly  maintain  and  provide  for  the  said  children  *°  maintain 
until  they  shall   respectively   attain   the   age   of   sixteen  years,  weekijlv^. 
and  shall  indemnify  the  said  A.  B.  against  all  claims   in  respect 

of  such  children.     {A  immsion  might  here  he  inserted,  if  desired, 
reducing  the  ireeJdy  sum  as  the  children  grow  up.) 

4.  If   by   reason    of   the    neglect   of   the  said  C.  B.    the   said  Agreement  to 
children,  or  any  of  them,  shall  become  chargeable  to  the  parish,  SikSn  be- 
this  Agreement  shall  thenceforth  be  void.  comecharge- 

T  0  able  to  parish. 

In  witness,  &c. 


Jurisdiction  (Married  Women)  Act,  1895,  for  a  separation  order.  The  stamj) 
on  this  agreement  will  be  ad  valorem  on  the  weekly  sum  and  a  6c/.  agreement 
stamp,  see  Preliminary'  Note. 
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G.— DIS8EKTATI0N  ON  WILLS  (a). 


What  property 
may  be  dis- 
posed of  by 
Will. 


As  to  copy- 
holds. 


Infants. 


Married 
women. 


Sect.  I. —  Wliat  property  may  he  disposed  of  by  Will,  irho  may 
make  a  Will,  how  a  Will  must  he  executed  a)id  attested, 
and  what  is  a  revocation  of  a  Will. 

The  Wills  Act,  1837,  enables  every  person  to  dispose  by  Will 
of  all  real  and  personal  estate  which  he  is  entitled  to,  at  law  or 
in  equity,  at  the  time  of  his  death,  and  which,  if  not  so  disposed 
of,  would  devolve  upon  his  heir-at-law  or  customary  heir,  or  if  he 
became  entitled  by  descent,  upon  the  heir-at-law  or  customary 
heir  of  his  ancestor,  or  upon  his  executor  or  administrator, 
including  estates  yur  autre  vie,  contingent,  executory,  or  other 
future  interests,  and  rights  of  entry  for  conditions  broken,  A 
person  in  possession  of  land  without  any  other  title  has  a  devis- 
able interest  (h),  and  a  possibility  of  reverter  on  failure  of  a  fee 
simple  conditional  is  devisable  as  a  right  of  entry  for  condition 
broken  (c). 

A  devisee  of  copyholds  must  pay  the  fees  and  fines  on  his 
admission  as  if  he  were  a  surrenderee,  and  the  testamentary 
disposition  should  be  entered  on  the  court  rolls  {d). 

A  Will  made  by  an  infant  is  void  {e). 

Under  the  M.  W.  P.  Act,  1882  (/),  a  woman  married  after  1882 
has  power  to  dispose  of  by  Will  all  property  belonging  to  her  at 
the  time  of  the  marriage,  or  acquired  by  or  devolving  on  her 
afterwards,  and  a  woman  married   before  1883  has   the  same 


(a)  Generally  on  this  subject,  see  Theobald,  7th  ed.  ;  Jarman,  6th  ed. 
{h)  Asher  v.  Whitloch  (1865),  L.  E.  1  Q.  B.  1 ;  35  L.  J.  Q.  B.  17. 
(c)  Peviberton  v.  Barnes,  1899,  1  Ch.  541;  68  L.  J.  Ch.  192. 
{(I)  Wills  Act,  1S37,  ss.  4,  5;  Cop.  Act,  1894,  s.  85. 
{e)  Wills  Act,  1837,  s.  7. 

(/)  Willork  V.  NobJe  (1875),  L.  E.  7  H.  L.  580;  44  L.  J.  Ch.  345.     As  to 
the  law  before  this  Act,  see  Theobald,  7th  ed.,  20. 
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testamentary  power  over  property  her  title  to  which  in  possession, 
reversion,  or  remainder  accrues  after  1882  {g).  While  the 
M.  W.  P.  Act,  1893,  makes  the  Will  of  a  married  woman  operate 
upon  all  the  property  to  which  she  was  entitled  at  her  death  {h). 

Traitors  and  felons  may,  it  seems,  dispose  of  their  property  by  Traitors  and 
Will,  but  not  otherwise  (/). 

Lunatics,  idiots,  and  other  persons  incapacitated  by  mental  Lunatics,  &c. 
infirmity  from  disposing  of  property  by  deed  are  equally  incapable 
of  making  a  Will. 

Every  Will  made  since  the  Wills  Act,  1837,  must  be  in  writing  Under  Wiiis 
and  signed  at  tlie  foot  or  end  thereof  by  tlie  testator  or  by  some  mStbr^^'^^ 
other  person  in  his  presence   and  by  his   direction,  and    such  ^^'^''^^''^■ 
signature  must  be  made  or  acknowledged  by  the  testator  in  the 
presence  of  two  or  more  witnesses  present  at  the  same  time,  and 
the  witnesses  must  attest  and  subscribe  the  Will  in  the  presence 
of  the  testator,  but  no  form  of  attestation  is  necessary.    And  an  as  to  appoiut- 
appointment  made  by  Will  in  exercise  of  any  j^ower  must  be  eMrcis!j"of 
executed  in  like  manner,  and  such  execution  is  sufficient,  not-  ^'°"'^^" 
withstanding  that  some  additional  or  other  form  of  execution  or 
solemnity    may    be   required    by    the    instrument   creating   the 
power  {k).     But  this  does  not  apply  where  the  power  does  not  in 
terms  authorise  an  appointment  by  Will.     Thus,  if  the  power  is 
to  appoint  by  a  writing  under  the   hand  and  seal  of  the  donee, 
sealing  is  essential  (/). 

The  Wills  of  soldiers  and  sailors  in  actual  service  are  excepted  Soldiers  and 
from  the  provisions  of  the  kci  as  to  execution  (//<). 

Under  the   Wills   Act  Amendment  Act,  1852,  the   signature  Position  of 

— .    the  signature, 

{(j)  M..W.  p.  Act,  1882,  ss.  2,  5. 

(/?)  Act  of  1893,  s.  3  ;  Re  James,  1910,  1  Ch.  157 ;   79  L.  J.  Cli.  45. 

[i)  Theobald,  7tli  ed.,  25  ;  Forfeiture  Act,  1870. 

(A-)  Wills  Act,  1837,  ss.  9,  10. 

{I)  West  V.  Ray  (1854),  Kay,  385  ;  23  L.  J.  Ch.  447  ;  Taijlor  v.  Mauls 
(1865),  4  D.  J.  &  S.  597 ;  34  L.  J.  Ch.  203. 

(»i)  S.  11;  see  also  the  Navy  and  Marines  (Wills)  Acts,  18G5  and  1897. 
As  to  the  meaning  of  "  in  actual  service,"  see  Re  Hiscocl-,  1901,  P.  78  ;  70 
L.  J.  P.  22;  Gatftranly.  Kner,  1902,  P.  99;  71  L.  J.  P.  34;  Re  Gordon 
(1905),  21  T.  L.  E.  053. 
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is  sufficient  if  so  placed  at,  or  after,  or  following,  ou  under,  or 
beside,  or  opposite  to,  the  end  of  the  Will,  that  it  is  ajDparent  on 
the  face  of  the  Will  that  the  testator  intended  to  give  effect  by 
his  signature  to  the  writing  signed  as  his  Will ;  but  no  signature 
is  operative  to  give  effect  to  any  disposition  or  direction  which 
is  underneath  or  which  follows  it,  or  is  inserted  after  the  signa- 
ture is  made  (h). 
Presumption  Where  a  Will  has  a  formal  attestation  clause,  and  appears  on 

tliat  Will  is  .  '  X  i 

duly  executed     the  face  of  it  to  be  properly  executed,  the  Court  will  presume 

and  attested, 

when  it  that  the  requirements  of  the  Wills  Act  have  been  complied  with, 

applies. 

although  the  memory  of  the  witnesses  may  have  failed  (o).  When 
the  attestation  clause  is  informal,  the  presumption  omnia  rite  esse 
acta  applies  with  less  force ;  but  even  in  that  case,  the  leaning  of 
the  Court  is  not  to  allow  the  testator's  intention  to  be  frustrated 
by  lapse  of  time  and  failure  of  the  memory  of  the  witnesses ; 
hence,  if  the  circumstances  are  such  as  reasonably  to  lead  to 
the  conclusion  that  the  Will  was  duly  executed,  the  Court  will 
adopt  that  conclusion  (j)).  Even  where  there  is  a  regular  attesta- 
tion clause,  the  Court  cannot  pronounce  a  Will  to  be  duly 
executed,  in  the  face  of  the  direct  testimony  of  the  attesting 
witnesses  to  the  contrary  (q) . 

Where  a  Will  is  signed  before  the  witnesses  are  called  in,  it  is 

a  sufficient  acknowledgment  by  the  testator  of  his  signature  if  the 

signature  is  so  placed  that  the  witnesses  might  see  it  and  they 

are  asked  by  the  testator  to  sign  their  names  (r). 

Legacy  to  Under  the  Wills  Act,  1837,  a  legacy  or  other  benefit  given  to  an 

witness  void. 

attesting  witness  (s),  or  to  his  or  her  wife  or  husband  {t),  is  void, 

(n)  Theobald,  7th  ed.,  30;  In  h.  Ushorne  (1909),  25  T.  L.  E.  519.    ' 

(o)  Wright  v.  Sanderson  (1884),  9  P.  D.  149  ;  53  L.  J.  P.  49  ;  Woodhouse  v. 
5a//oHr  (1888),  13  P.  D.  2;  57  L.  J.  P.  22;  Whiting  v.  Turner  {190Z),  89  L.  T.  71 . 

(p)  Vinnicomhe  v.  Butler  (1865),  3  Sw.  &Tr.  580 ;  34  L.  J.  P.  IS  ;  Theobald, 
7th  ed.,  79. 

{q)  Croft  V.  C.  (1865),  4  Sw.  &  Tr.  10  ;  34  L.  J.  P.  44. 

(r)  Daintree  v.  Fasulo  (1888),  13  P.  D.  67,  102  ;  57  L.  J.  P.  76;  Theobald 
7th  ed.,  33  ;  but  see  In  h.  Arthur  (1871),  L.  E.  2  P.  273. 

(s)  Be  Craven  (1908),  24  T.  L.  E.  750. 

(0  Cf.  Thorpe  v.  Besttvick  (1881),  6  Q.  B.  D,  311 ;  50  L.  J.  Q.  B.  320. 
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but  the  Will  is  in  other  respects  good,  and  the  legatee,  &c.,  is  an 
admissible  witness  (it). 
A  creditor  may  be  an  attesting  witness,  and  so  also  may  an  Creditor  or 

.  executor  a 

executor  {x) .  competent 

A      1  •  1  TTTMi  I,         •  •  •  IT     witness. 

A  legacy  given  by  a  Will  to  an  attesting  witness  is  rendered  Le<^acyto 

valid    by    a    codicil    confirming    the    Will    attested    by   other  ^"neg"^ 

witnesses  iy).  bytXseitS 

A  Will  disposing  of  land  of  any  tenure  (2)  must  be  executed  and  !°  '"  ' 

■^  ®  "^  ^  By  what  local 

construed  according  to  the  law  of  the  country  in  which  the  pro-   ^"^^  *'^? 

"  ^  J.  execution  of 

perty  is  situated,  whatever  may  be  the  domicile  of  the  testator.   ^jIIs  must  be 

r        "^  '  ''  regulated. 

But  a  Will  of  moveable  estate  must  be  executed  and  construed 
according  to  the  law  of  the  country  in  which  the  testator  is 
domiciled,  subject,  however,  to  the  provisions  of  the  Wills  Act, 
1861.    By  this  Act  it  is  provided  that  every  Will  or  testamentary  AWiiimade 
instrument  made  out  of  the  United  Kingdom  by  a  British  subject  British  subject 
(whatever  may  be  the  domicile  of  such  person  at  the  time  of  to  probate 
making  the  same,  or  at  the  time  of  his  death)  shall,  as  regards  executed 

'According  to 

personal  estate,  be  held  to  be  well  executed  for  the  purpose  of  law  of  place 
being  admitted  in  England  and  Ireland  to  probate,  and  in  Scot- 
land to  confirmation,  if  the  same  be  made  according  to  the  forms 
required  either  by  the  law  of  the  place  where  the  same  was  made, 
or  by  the  law  of  the  place  where  such  person  was  domiciled  when 
the  same  was  made,  or  by  the  laws  then  in  force  in  that  part  of 
Her  Majesty's  dominions  where  he  had  his  domicile  of  origin  (a). 
The  Act  further  provides  that  every  Will,  &c.,  made  within  the 
United  Kingdom  by  any  British  subject  (whatever  may  be  the 
domicile  of  such  person  at  the  time  of  making  the  same  or  at  his 

{u)  S.  15  ;  Aplin.  v.  Stone,  1904,  1  Ch.  543 ;  73  L.  J.  Ch.  456. 

{x)  Ss.  16  and  17. 

{ij)  Anderson  v.  .4.  (1872),  L.  E.  13  Eq.  381 ;  41  L.  J.  Ch.  247 ;  Be  Trotter, 
1899,  1  Ch.  764  ;  68  L.  J.  Ch.  363  ;  Theobald,  7th  ed.,  120. 

(z)  As  to  leasehold  land,  see  Duncan  v.  Lawson  (1889),  41  Ch,  D.  394;  58 
L.  J.  Ch.  502  ;  Pejnn  v.  Bruyere,  1902,  1  Ch.  24 ;  71  L.  J.  Ch.  39;  Re  Grassi, 
1905,  1  Ch.  584  ;  74  L.  J.  Ch.  341. 

(a)  S.  1.  As  to  the  execution  of  powers  requiring  formalities  by  a  person 
domiciled  abroad,  see  Barretto  v.  Young,  1900,  2  Ch.  339;  69  L.  J.  Ch.  605  ; 
Be  Walker,  1908,  1  Ch.  560;   77  L.  J.  Ch.  370. 
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death)  shall,  as  regards  personal  estate,  be  held  to  be  well 
executed,  and  shall  be  admitted  to  probate,  &c.,  if  the  same  be 
executed  according  to  the  laws  for  the  time  being  in  force  in  that 
part  of  the  United  Kingdom  where  the  same  is  made  (b) ;  and 
that  no  Will,  &c.,  shall  be  held  to  be  revoked,  or  to  have  become 
invalid,  nor  shall  the  construction  thereof  be  altered,  by  reason 
of  any  subsequent  change  of  domicile  of  the  person  making  the 
same  (c). 

Will  revoked         A  Will  made  since  the  Wills  Act,  1837,  is  revoked  by  marriage, 

y  maiiiaoe.      ^jj^|ggg  jj^ade  in  exerci'se  of  a  power  of  appointment,  when  the  real 

or  personal  estate  thereby  appointed  would  not,  in  default  of  such 

appointment,  pass  to   the   heir,    customary   heir,    executor,    or 

administrator,  or  the  person  entitled  as  next  of  kin  under  the 

Will  may  be      Statutes   of  Distribution  ((/).     A  Will  or   codicil  may    also   be 

another  Will,     revokod  by  another  Will  or  codicil  duly  executed,  or  by  the  burn- 
er burning,  &c.    .  .  i  •         i  •  ^ 

mg,  tearing,  or  otherwise  destroying  the  same  by  the  testator,  or 

by  some  person  in  his  presence  and  by  his  direction,  with  the 

Interlineation,    intention  of  revokiiig  the  same  (e),  and  no  obliteration,  interlinea- 

&c.,  must  be  .  i  i  •  •n   i 

executed.  tion,  or  other  alteration  will  have  any  efitect,  except  so  far  as  the 

words  or  effect  of  the  Will  before  such  alteration  shall  not  be 
apparent,  unless  such  alteration  is  executed  in  like  manner  as  is 
required  for  the  execution  of  the  Will ;  but  the  Will,  with  such 
alteration  as  part  thereof,  is  deemed  to  be  duly  executed  if  the 
signature  of  the  testator  and  the  subscription  of  the  witnesses  be 
made  in  the  margin,  or  in  some  other  part  of  the  Will  opposite  or 
near  to  such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a 
memorandum  referring  to  such  alteration,  and  written  at  the  end 
or  some  other  part  of  the  Will  (/). 

{b)  Act  of  1861,  s.  2. 

(c)  S.  3  ;  see  In  b.  Beid  (1866),  L.  E.  1  P.  74  ;  35  L.  J.  P.  43.  This  section 
applies  to  the  Will  of  a  foreigner :  Be  Groos,  1904,  P.  269 ;  73  L.  J.  P.  82 ; 
see  also  the  Domicile  Act,  1861.  As  to  land  in  Scotland,  see  the  Titles  to 
Land,  &c.  (Scotland)  Act,  1868,  ss.  19,  20;  ConnelVs  Trustees  v.  C.  (1872),  10 
Court  of  Session  Reports  (3rd  series),  627. 

{d)  Wills  Act,  1837,  s.  18  ;  and  see  Be  Martin,  1900,  P.  211 ;  69  L.  J.  P.  75. 

(e)  S.  20. 

(./■)  «.  21. 
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No  revoked  Will  or  codicil  can  be  revived,  otherwise  than  by  How  revoked 

i.1  j_-  T  e  1  T    -I     1  •  •  •  Will  may  be 

tne  re-execiition  Inereoi,  or  by  a  codicil  showing  an  intention  to  revived. 
revive  the  same,  and  if  any  Will  or  codicil  which  is  partly 
revoked  and  afterwards  wholly  revoked  is  revived,  such  revived 
instrument  will  not  take  effect  as  to  so  much  thereof  as  shall 
have  been  revoked  before  the  revocation  of  the  whole  thereof, 
unless  an  intention  to  the  contrary  shall  be  shown  (g). 

If  a  person  makes  a  second  Will,  revoking  the  first,  and  then 
destroys  or  otherwise  revokes  the  second,  the  first  is  not  thereby 
revived. 

Where  a  Will  is  destroyed,  the  presumption  is  that  the  act  Dependent 
was  done  animo  revocandi,  but  this  presumption  may  be  repelled  revocation. 
by  evidence  that  such  animus  did  not  exist  (//).  If  a  Will  is 
destroyed  or  torn  with  the  intention  of  setting  up  some  other 
testamentary  instrument,  the  act  of  destruction  is  a  revocation 
in  case  only  the  testamentary  instrument  intended  to  be  thereby 
set  up  proves  efficacious.  The  revocation  in  such  case  is  called 
a  dependent  relative  revocation  (i). 

Where  a  Will  known  to  have  been  duly  executed  and  in  the  Presumption 
testator's  possession  is  not  forthcoming  at  his  death,  the  i^re-  forthcoming 

,..,.,,  ,  111  1  ^^^^  been 

sumption  IS  that  it  has  been  destroyed  by  the  testator  himself  destroyed  by 

.  maker. 

ammo  rcrocandi,  and  the  onus  prohandi  rests  on  those  who  wish 
to  defeat  this  presumption  {k). 

Sect.  II, — As  to  the  time  from  wJiicli  a  Will  S2)eaks,  what  property 
passes  under  a  general  devise  and  bequest,  and  what  words 
are  sufficient  to  carry  the  fee  simple. 

Formerly,  every  devise  of  freehold  and  coj^yhold  lands  Every  devise 
included  only  such  property  as  the  testator  was  seised  of  or  wasTormeriy 
entitled  to  at  the  date  of  the  Will.  ^^^'^^ 

(g)  S.  22. 

(h)  In  b.  Mackenzie,  1909,  P.  305 ;  79  L.  J.  P.  4. 

(0  Onions  v.  Tyrer  (1716),  2  Vern.  742;  Povjetl  y.  P.  (1866),  L.  E.  1  P. 
209;  Cosseyv.  C.  (1900),  69  L.  J.  P.  17;  Be  Irvin  (1909)  25  T.  L.  E.  41 ; 
Theobald,  7tli  ed.,  42. 

(/t-)  Allan  V.  Morrison,  1900,  A.  C.  604  ;  69  L.  J.  P.  0.  141. 

45—2 
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Devise  not  to 
be  rendered 
inoperative 
by  any  subse- 
quent convey- 
ance or  act. 


Will  to  speak 
from  death. 


S.  23  does 
not  apply 
where  the 
subject  of  the 
gift  is  con- 
verted into 
something 
else. 


"What  is  a 
contrary 
intention 
within  s.  24. 


The  Wills  Act,  1837,  enacts  (s.  23)  that  no  conveyance  or  other 
act  made  or  done  subsequently  to  the  execution  of  a  Will  shall 
prevent  the  operation  of  the  Will  with  respect  to  such  real  or 
personal  estate  as  the  testator  shall  have  power  to  dispose  of  at 
his  death  ;  and  (s.  24)  that  a  Will  shall  be  construed  with  refer- 
ence to  the  real  and  personal  estate  comprised  in  it  to  take  effect 
as  if  it  had  been  executed  immediately  before  the  testator's 
death,  unless  a  contrary  intention  appears. 

S.  23  does  not  apply  where  the  subject-matter  of  the  gift  is 
taken  away  and  converted  into  something  else.  Thus,  if  the 
devised  land  is  contracted  to  be  sold,  the  purchase-money  does 
not  pass  to  the  devisee  (/),  and  this  is  so,  whether  the  land  is  the 
absolute  property  of  the  testator,  or  is  comprised  in  a  settlement 
and  the  testator  is  exercising  a  power  of  appointment  over  it(w). 
So,  also,  if  land  devised  by  a  Will  is  sold  by  the  testator  and 
then  mortgaged  to  him  by  the  purchaser,  the  mortgage  money 
does  not  pass  to  the  specific  devisee  (»). 

The  "  contrary  intention  "  referred  to  in  s.  24  must  be  found 
in  the  Will  itself  (o),  but  need  not  be  expressed  in  so  many  words 
or  in  some  way  quite  free  from  doubt  (/>).  The  date  (g)  or  a 
particular  and  precise  description  of  the  subject  of  the  gift(?-) 
may  show  a  contrary  intention. 

A  bequest  of  "  My  New  3|  per  Cent.  Annuities  "  was  held  to 
comprise  all  the  new  3^  per  Cents,  which  the  testatrix  had  at  her 
death.      In  that  case  V.-C.  Wood  said  :    "  When  I  refer  to  a 

(/)  Farrar  v.  Earl  Winterton  (1842),  5  Beav.  1  ;  Moor  v.  Baisbeck  (1841), 
12  Sim.  123 ;  Re  Manchester,  &c.  By.  (1854),  19  Beav.  365. 

(m)  Gale\.  G.  (1856),  21  Beav.  349;  Blake  y.  B.  (1880),  15  Ch.  D.  481; 
49  L.  J.  Ch.  393;  Beddington  v.  Baumann,   1903,  A.  C.   13;  72  L.  J.  Ch. 


{n)  Be  Clowes,  1893,  1  Ch.  214;  cf.  Be  Carter,  1900,  1  Ch.  801;  69  L.  J. 
Ch.  426. 

{o)  Boijes  V.  Cook  (1880),  14  Ch.  D.  at  p.  57  ;  49  L.  J.  Ch.  350. 

{p)  Cole  V.  Scott  (1849),  1  Mac.  &  G.  518 ;  19  L.  J.  Ch.  63. 

{q)  Be  Wells  (1889),  42  Ch.  D.  646;  58  L.  J.  Ch.  835. 

(r)  Emuss  v.  Smith  (1848),  2  De  G.  &  Sm.  722;  Wehb  \.  Byng  (1854),  1 
K.  &  J.  580  ;  Castle  v.  Fox  (1871),  L.  E.  11  Eq.  542 ;  40  L.  J.  Ch.  302 ;  Be 
Evans,  1909,  1  Ch.  784  ;  78  L.  J.  Ch.  441. 
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particular  thing,  such  as  a  ring  or  a  horse,  and  I  bequeath  it  as 
'  my  ring  '  or  '  my  horse,'  it  seems  to  me  there  might  be  con- 
siderable difficulty  in  saying  that  the  contrary  intention  to  which 
the  24tli  section  refers  does  not  appear  on  the  face  of  the  \Yill ; 
but  when  a  bequest  is  of  that  which  is  generic,  of  that  which 
may  be  increased  or  diminished,  then,  I  apprehend,  the  Act 
requires  something  more  on  the  face  of  the  Will  for  the  purpose 
of  indicating  such  contrary  intention  than  the  mere  circumstance 
that  the  subject  of  the  bequest  is  designated  by  the  pronoun 
'my"'(s). 

Again,  a  "  contrary  intention  "  may  appear  from  the  words  of 
gift  referring  to  the  present  time,  e.g.,  "  the  house  I  now  live  in  "  (0- 

Before  the  Wills  Act,  1837,  a  general  devise  of  land  included  Uudei-  old  law 

general  devise 

neither   leasehold   land   nor   land   of    any   tenure    over   which  AxA  not in-ima 

facie  include 

the  testator  had  a  mere  power  of  appointment,  except  in  those  leaseholds  or 

property  over 

cases  in  which  he  had  no  other  land  at  the  date  of  the  Will  which  testator 

had  a  power  of 

upon  which  the  Will  could  operate  {a),  or  unless  an  intention  appointment. 
was  to  be  clearly  gathered  from  the  Will  to  dispose  of  the  lease- 
holds, or  to  exercise  the  power  under  the  general  devise ;  and 
in  the  absence  of  an  intention  to  exercise  the  power,  a  general 
bequest  did  not  operate  as  an  execution  of  general  powers  over 
personalty. 

Under  s.  26  of    the  Wills  Act  a  general  devise  of  land  will  Rule  altered 
now  pass  leaseholds   and    copyholds   as   well    as    freeholds  {x).  i837. 

(s)  Goodkid  V.  Burnett  (1855),  1  K.  &  J.  341  ;  Doiujkis  v.  D.  (1854),  Kay, 
400 ;  23  L.  J.  Ch.  732.  See  and  distinguish  the  cases  where  bequests  of 
"  my  shares  "  or  "  mj'  debentures  "  have  been  adeemed  :  Re  Gibson  (1866), 
L.  E.  2  Eq.  669;  35  L.  J.  Ch.  596;  lie  Zo/ie  (1880),  14  Ch.  D.  856;  49 
L.  J.  Ch.  768;  Be  Slater,  1907,  1  Ch.  665;  76  L.  J.  Ch.  472;  Be  Herri mj, 
1908,  2  Ch.  493  ;  77  L.  J.  Ch.  665  ;  see  also  Re  OilUns,  1909,  1  Ch.  345  ;  78 
L.  J.  Ch.  244;  Re  M'Afee,  1909,  1  Ir.  E.  124. 

{t)  Cole  V.  Bcott  (1849),  1  M.  &  G.  518;  19  L.  J.  Ch.  63;  Re  Edwards 
(1890),  63  L.  T.  481  ;  but  see  Wagstaff  v.  W.  (1869),  L.  E.  8  Eq.  229  ;  38  L.  J. 
Ch.  528;  Re  Champion,  1893,  1  Ch.  101;  62  L.  J.  Ch.  372;  and  generally  on 
this  section,  see  Theobald,  7th  ed.,  145  ;  Carson,  2nd  ed.,  466. 

{u)  Rose  V.  Bartlett  (1631),  Cro.  Car.  293  ;  Gulhj  v.  Davis  (1870),  L.  E. 
10  Eq.  562 ;  39  L.  J.  Ch.  684. 

{x)   Cf.  Re  Guyton  and  Rosenberg,  1901,  2  Ch.  591 ;  70  L.  J.  Ch.  751. 
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Effect  under 
Wills  Act  of 
general  devise 
as  to  property 
which  testator 
has  power  to 
appoint. 

Power  given  to 
survivor  may 
be  exercised  by 
Will  of  x^erson 
who  after- 
wards becomes 
survivor. 

Effect  of 
residuary  gift 
with  regard 
to  property 
subject  to 
power. 


Leaseholds  pass  under  a  devise  of  the  testator's  real  estate  in  a 
particular  place  {y)  :  but  a  general  devise  of  real  estate  without 
any  reference  to  locality  does  not  pass  leaseholds  (z). 

The  effect  of  s.  27  is  to  put  property  over  which  the  testator 
has  a  general  testamentary  power  of  appointment  in  the  same 
position  as  his  own  property  (a). 

A  general  power  given  to  the  survivor  of  several  persons  may 
be  exercised  by  a  general  devise  in  a  Will  executed  by  the 
ultimate  survivor  during  their  joint  lives  (b). 

A  gift  by  Will  of  the  residue  of  a  testator's  estate  passes 
property  over  which  the  testator  has,  at  the  date  of  the  Will,  a 
general  power  of  appointment,  and  also  property  over  which  he 
acquires  such  a  power  after  the  date  of  his  Will  (c)-  This  rule 
does  not  generally  apply  to  the  case  of  a  special  power  (d). 
Under  s.  27  a  general  residuary  bequest  ojoerates  as  an  exercise 
of  a  power  to  appoint  as  the  donor  thinks  proper  (e),  and  general 
pecuniary  legacies  are  bequests  of  personal  property  "  described 
in  a  general  manner  "  within  the  meaning  of  s.  27  (/ ).  A 
direction  to  the  executors  to  pay  the  debts  out  of  the  testator's 
personal  estate  makes  property  over  which  he  has  a  power  of 
appointment  part  of  his  general  assets  (g). 


{y)  Moase  v.  White  (1876),  3  Ch.  D.  763;  24  W.  E.  1038. 
(2)  Butler  V.  £.  (1884),  28  Ch.  D.  66 ;  54  L.  J.  Ch.  197. 
(rt)  Theobald,  7th  ed.,  239. 

{b)  Thomas  y.  Jones  (1862),  1  D.  J.  &  S.  63;  32  L.  J.  Ch.  139 ;  see  also 
Re  Ulingivorth,  1909,  2  Ch.  297 ;  78  L.  J.  Ch.  701. 

(c)  StiUmanY.  Weedon  (1848),  16  Sim.  26;  18  L.  J.  Ch.  46;  criticized- in 
Jle  Hayes,  1900,  2  Ch.  332;  69  L.  J.  Ch.  691  ;  Patch  v.  Shore  (1862),  2  Dr.  & 
Sm.  589  ;  32  L.  J.  Ch.  185  ;  Boyes  v.  Cook  (1880),  14  Ch.  D.  53  ;  49  L.  J.  Ch. 
350;  Airey  v.  Botver  (1887),  12  A.  C.  263;  56  L.  J.  Ch.  742;  and  see 
Re  Wilkinson,  1910,  2  Ch.  216;  79  L.  J.  Ch.  600  ;  Theobald,  7th  ed.,  242. 

(d)  Re  Hayes,  1901,  2  Ch.  259 ;  70  L.  J.  Ch.  770. 

(e)  Spooner's  Trust  (1851),  2  Sim.  N.  S.  129;  21  L.  J.  Ch.  151. 

(/)  Hawthorn  v.  Shedden  (1856),  3  Sm.  &  G.  293;  25  L.  J.  Ch.  833;  Re 
Willdnson  (1869),  L.  E.  4  Ch.  587;  see  also  Re  Jacob,  1907,  1  Ch.  450;  76 
L.  J.  Ch.  217. 

(</)  Wilday  v.  Barnett  (1868),  L.  E.  6  Eq.  193  ;  Re  Hodgson,  1899,  1  Ch.  666  ; 
68  L.  J.  Ch.  313 ;  c/.  Re  Davies'  Trusts  (1871)  L.  E.  13  Eq.  163  ;  41  L.  J.  Ch. 
97  ;  Re  Power,  l^Ol,  2  Ch.  at  p.  665 ;  70  L.  J.  Ch.  778. 
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In  some  cases  an  appointment  by  Will  under  a  general  power  Appointment 

.  -by  Will  makes 

makes  the  appomted  property  (whether  real  or  personal)  part  oi  fund  part  of 

.  testator's 

the  testator's  general  estate,  although  some  of  the  objects  fail  by  estate  where 

^       power  is 

lapse,  so  that  the  lapsed  property  or  share  goes  to  the  testator  s  general. 
heir  or  next  of  kin,  and  not  to  the  persons  entitled  in  default  of 
appointment.  This  is  the  case  where  the  gift  is  to  A.  in  trust  for 
B.,  who  dies  before  the  testator  (h).  But  where  no  trustee  is 
interposed,  it  is  a  question  of  intention  to  be  gathered  from  the 
whole  Will  whether  the  donee  of  the  power  meant  by  the  exercise 
of  it  to  take  the  property  dealt  with  out  of  the  instrument  creating 
the  power  for  all  purposes,  or  only  tor  the  limited  purpose  of 
giving  effect  to  the  particular  disposition  expressed  (i) .  In  some 
cases  (A.)  the  former,  and  in  others  (/)  the  latter,  intention  has 
been  held  to  be  indicated. 

Personal  property  appointed  in  exercise  of  a  general  power  is  Property 

passing  to 

property  passing  to  the  executor  as  such  within  the  meaning  of  executor  as 
s.  9  of  the  Finance  Act,  1894  (m) . 

A  power  to  appoint  by  a  Will    "expressly  referring  to  this  Power  requir- 
ing express 

power  "  is  not  well  exercised  by  a  general  bequest  in  a  Will  not  reference  to  it. 
referring  to  the  power  ()i),  unless  the  bequest  contains  such  words 
as  "  all  property  over  which  I  shall  have  any  power  of  disi^osition 
by  Will "  (o). 

S.  27  does  not  apply  to  special  powers ;  hence  a  general  devise  Act  does  not 

apply  to 

of   all   the   testator's   property   is   not   an  execution  of  such  a  special 

powers. 


(7i)  WiUdnson  v.  Schneider  (1870),  L.  E.  9  Eq.  423  ;  39  L.  J.  Ch.  410 ;  Re 
Van  Hagan  (1880),  16  Ch.  D.  18  ;  50  L.  J.  Ch.  1. 

(/)  Re  De  Lusi's  Trusts  (1879),  3  Ir.  L.  E.  232,  237  ;  Re  Marten,  1902,  1 
Ch.  314,  324  ;  71  L.  J.  Ch.  203. 

{k)  Re  Pinkie's  Settlement  (1879),  12  Ch.  D.  667;  48  L.  J.  Ch.  741;  Coxen 
V.  Roivland,  1894,  1  Ch.  406;  63  L.  J.  Ch.  179 ;  Re  Marten,  sup. 

{I)  Re  Davies'  Trust  (1871),  L.  E.  13  Eq.  163;  41  L.  J.  Ch.  97;  Re  Boyd, 
1897,  2  Ch.  232  ;  66  L.  J.  Ch.  614. 

(m)  Re  Hadley,  1909,  1  Ch.  20 ;  78  L.  J.  Ch.  254. 

\n)  PhiUips  v.  Cai/Jey  (1889),  43  Ch.  D.  222;  59  L.  J.  Ch.  177  ;  Re  Davies, 
1892,  3  Ch.  63;  61  L.  J.  Ch.  595. 

(o)  Re  Waterhouse  (1908),  98  L.  T.  30  ;  Re  Lane,  1908,  2  Ch.  581  ;  77  L.  J. 
Ch.  774. 
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Trust  and 
mortgage 
estates. 


Effect  of  devise 
without  words 
of  limitation. 


Devise  to 
right  heirs  J 


power  (j)),  even  though  he  has  no  real  estate  of  his  own  at  the 
date  of  his  Will  (q).  For  the  valid  exercise  of  a  special  power 
there  must  be  either  a  reference  to  the  power,  or  a  reference  to 
the  property  subject  to  the  power,  or  an  intention  otherwise 
expressed  in  the  Will  to  exercise  the  power  (r). 

A  general  devise  in  the  Will  of  a  person  who  died  before  1882 
included  estates  vested  in  the  testator  as  a  trustee  or  mortgagee, 
unless  a  contrary  intention  could  be  inferred  from  expressions  in 
the  Will  or  the  purposes  and  objects  of  the  testator  (s).  But  a 
devise  of  estates  vested  in  the  testator  as  trustee  or  mortgagee 
contained  in  the  Will  of  a  person  who  has  died  since  1881  is 
inoperative  except  as  regards  copyhold  land,  of  which  he  was 
tenant  on  the  court  rolls  {t). 

Before  the  Wills  Act,  1837,  a  devise  of  land  without  words  of 
limitation  conferred  an  estate  for  life  only  on  the  devisee,  but  an 
indefinite  devise  was  frequently  enlarged  into  a  fee  simple  when- 
ever an  intention  to  dispose  of  such  larger  estate  could  be  collected 
from  the  language  of  the  Will.  Since  the  Act  a  devise  of  real 
estate  without  uwrds  of  limitation  operates  to  pass  the  fee  simple 
or  other  the  whole  estate  or  interest  which  the  testator  had 
power  to  dispose  of,  unless  a  contrary  intention  appears  from 
the  Will  (»). 

A  devise  to  the  testator's  right  heirs  confers  a  joint  tenancy  on 
two  or  more  persons  who  are  co-heirs  (x). 


{p)  Cloves  V.  Atudrtj  (1850),  12  Beav.  604  ;  Be  Huddlesioti,  1894,  3  Ch.  595  ; 
64  L.  J.  Ch.  157. 

{q)  Be  Mills  (1887),  34  Ch.  D.  186;  56  L.  J.  Ch.  118  ;  Be  Williams  (1889), 
42  Ch.  D.  93  ;  58  L.  J.  Ch.  451. 

(r)  Farwell  on  Powers,  2nd  ed.,  176;  Be  Weston,  1906,  2  Ch.  620;  76 
L.  J.  Ch.  54 ;  Wriyletj  v.  Loivndes,  1908,  P.  348,  352 ;  77  L.  J.  P.  148 ;  and 
see,  generally,  Theobald,  7th  ed.,  248 — 252. 

(s)  Lord  Brayhroke  v.  InsUp  (1803),  8  Yes.  417. 

\t)  Conv.  Act,  1881,  s.  30;  Cop.  Act,  1894,  s.  88;  Wolst.  Conv.  Acts, 
9th  ed.,  93. 

(m)  S.  28. 

(x)  3  &  4  Will.  4,  c.  106,  s.  3  ;  OiDen  v.  Gihhons,  1902,  1  Ch.  636  ;  71 
L.  J.  Ch.  338. 
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Sect.  III. — In  ivhat  cases  (not  icithin  the  L.  T.  Act,  1897) 
trustees  take  the  legal  estate  ujider  a  devise,  and  as  to  the 
extent  of  their  estate. 

Where  property  is  limited  by  the  Will  of  a  person  who  died  Question 
before    1898    to   the    use   of  trustees,  the    legal  estate  vests    in  h-ufteestake 
them  by  force  of  the  words  employed,  but  if  the  devise  is  to  upoi  whaut 
them  to  the  use  of  or  in  trust  for  other  persons,  the  question  '^^^'''"^^" 
whether   they  take  the  legal  estate  depends  on  whether  they 
have  any  duties  to  perform  which  require  that  they  should  take 
it.     And  when  it  has  been  thus  ascertained  that  they  take  some 
estate,  a  question  often  arises  as  to  the  duration  of  such  estate. 
As  regards  Wills  governed  by  the  old  law,  the  rule  was  that  a 
devise  to  trustees  which  did  not  expressly  limit  the  duration  of 
the  estate  gave  them  an  interest  commensurate  with  the  trusts 
to  be  performed.     Under  Wills  made  since  the  Wills  Act,  1837,  wiiis  Act, 
ss.  30  and  31,  "  trustees  whose  estate  is  not  expressly  defined  by   candsi^ 
the  Will  must,  in  every  case,  and  whatever  be  the  nature  of  the 
duty  imposed  on  them,  take  either   an  estate   for   life   or   an 
estate  in  fee  "  (ij). 

A  devise  to  trustees  upon  trust,  or  to   the  intent   that  they  Cases  in  which 
shall  receive  the  rents  and  pay  them  to  A.  (z),  or  upon  trust  to  £n  hewTo' 
pay  out  of  the  rents,  after  deducting  rates,  taxes,  and  repairs,   esSte!^''^ 
such  clear  sum  as  should  remain  to  A.  (a),  or  to  permit  the 
devisee  to  receive  the  net  rents  (h),  vests  the  legal  estate  in  the 
trustees. 

Under  a  devise  to  A.  upon  trust  to  permit  B.  to  receive  the 
rents  (c),  or  to  pay  unto  or  permit  B.  to  receive  the  rents  (d), 
the  legal  estate  vests  in  B.  But  under  a  devise  (prior  to  the 
M.  W.  P.  Act,  1882)  to  a  trustee  to  permit  a  married  woman  to 

(ij)  Hawkins  on  Wills,  157;  Theobald,  7th  ed.,  432. 
(z)  Doe  V.  Homfray  (1837),  6  Ad.  &  El.  206;  6  L.  J.  K.  B.  132. 
(a)  Shapland  v.  Smith  (1780),  i  liro.  C.  0.  75. 
{h)  Barker  v.  Greemvood  (1839),  4  M.  &  W.  421 ;  8  L.  J.  Ex.  5. 
(c)  Bight  V.  Smith  (1810),  12  East,  455. 

{d)  Doe  V.  Biggs  (1809),  2  Taunt.   109  ;  lie  Adams  and  Perry,  1899    1  Ch 
554  ;  68  L.  J.  Ch.  259. 
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A  trust  to 
raise  money 
by  sale  or 
mortgage 
gives  the 
trustees  the 
legal  estate. 


So  also  does 
a  power, 

whether 
express,  or 
implied  from 
a  direction  to 
pay  debts. 


receive  the  rents  for  her  separate  use,  the  trustee  takes  the  legal 
estate.  And  if  under  such  a  devise  there  are  several  trusts  for 
the  separate  use  of  married  women  during  their  lives,  separated 
by  intervening  limitations,  which  if  taken  alone  would  vest  the 
legal  estate  in  the  persons  beneficially  interested  thereunder, 
the  legal  estate,  having  once  become  vested  in  the  trustees  to 
perform  the  first  trust,  will  continue  vested  in  them  throughout, 
and  the  intervening  estates  are  equitable  only  (e). 

Where  land  is  devised  to  trustees  in  trust  to  raise  money  by 
sale  or  mortgage  for  payment  of  the  testator's  debts,  or  such  of 
his  debts  as  his  personal  estate  will  not  satisfy  (/),  or  upon 
trust  to  demise  or  let  the  same  (g),  and  subject  to  such  trusts 
the  land  is  directed  to  be  held  in  trust  for  other  persons,  or  is 
given  directly  to  other  persons,  the  trustees  take  the  legal 
estate. 

They  also  take  the  legal  estate  under  a  devise  upon 
trusts  which,  taken  alone,  would  not  have  that  effect,  if  such 
devise  is  followed  by  a  power  enabling  them  to  raise  money  by 
sale  or  mortgage  for  payment  of  debts  (h),  and  the  result  is  the 
same,  if  the  power  arises  by  implication,  as  where  there  is  a 
direction  that  the  debts  shall  be  paid  by  the  executors,  who  are 
also  the  trustees  (i);  and  a  mere  direction  for  payment  of  debts 
without  saying  by  whom,  followed  by  a  devise  to  trustees, 
has  the  same  effect,  if  the  trustees  are  also  executors,  but  not 
otherwise  (k). 


(e)  Barton  v.  B.  (1798),  7  T.  R.  652;  Brown  v.  Whiteway  (1846),  8  Hare, 
1-15;    Van  Orutttn  v.  Foxwell,  1897,  A.  C.  658;  66  L.  J.  Ch.  53. 

(/)  Bayshaiu  v.  Spencer  (1748),  1  Ves.  Sen.  142;  Gibson  v.  Lm'd  Montford 
(1750),  ih.  485. 

{y)  Doe  V.  Willan  (1818),  2  B.  &  Aid.  84. 

(A)  Doev.  Eivart  (1838),  7  Ad.  &  El.  637;  7  L.  J.  Q.  B.  177;  Doe  v. 
Davies  (1846),  1  Q,.  B.  430  ;   10  L.  J.  Q.  B.  169. 

{i)  Spence  v.  S.  (1862),  31  L.  J.  0.  P.  189;  Re  Brooke,  1894,  1  Ch.  43;  63 
L.  J.  Ch.  159. 

{k)  CreatonY.  C.  (1856),  3  S.  &  G.  386;  26  L.  J.  Ch.  266;  Marshall  v. 
Oingell  (1882),  21  Ch.  D.  790  ;  51  L.  J.  Ch.  818  ;  Be  Adams  and  Perry, 
1899,  1  Ch.  554  ;  68  L.  J.  Ch.  259. 
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Executors  take  the  legal  estate,  although  there  is  no  gift  in  when  execu- 
tors take  the 

terms   to    them,    if  it  is  evident  on  the    face  of  the  Will  that  legal  estate. 
they  are    to  sell  and   distribute    the    whole    of   the   testator's 
property  (l). 

The  rule  which  (subject  to  the  modifications  introduced  by  Application 

.  .         of  rule  to 

the  Wills  Act,  1837)  hmits  the  estate  of  the  trustees  under  an  ni-  copyholds  or 

T    n     •,         1       •  leaseholds. 

definite  devise  to  one  commensurate  with  the  trusts  to  be 
performed,  aj)plies  to  coj)yholds  and  leaseholds.  Thus,  a  devise 
of  copyholds  to  A.  and  his  heirs  in  trust  for  B.  and  his  heirs,  or 
in  trust  for  B.  for  life,  and  at  his  death  in  trust  for  C.  and  his 
heirs,  gives  A.  the  legal  estate  in  the  whole  customary  fee, 
because  copyholds  are  not  within  the  Statute  of  Uses  (m) : 
but  if  the  devise  be  to  A.  and  his  heirs  in  trust  for  B.  for 
life,  and  after  his  death  to  (not  in  trust  for)  C.  and  his  heirs, 
A.  takes  an  estate  for  the  life  of  B.  onl}^  with  a  legal  remainder 
on  the  death  of  B.  to  C.  (»)• 

The  L.  T.  Act,  1897,  Part  I.,  does  not  apply  to  copyholds  in  Application 

^^  -^  -^-^  of  L.  T.  Act, 

respect  of  which  the  deceased  was  tenant  on  the  court  rolls,  but  ib97,  Part  i., 

to  equitable 

an    equitable   estate    or    interest    descends    on    the    personal  interests  in 

copyholds. 

rei^resentatives  (o). 

Under  Part  1.  of  the  L.  T.  Act,  1897,  s.  2,  all  real  estate  now  Application 

of  above 

vests  in  the  personal  representatives  as  trustees  for  the  persons  observations 

^  _  ^  to  Wills  since 

by  law  hcneficiallii  entitled  thereto,  and  those  persons  have  the  i»97. 
same  right  of  requiring  a  transfer  of  real  estate  as  persons 
beneficially  entitled  to  personal  estate  have  of  requiring  a 
transfer  of  such  personal  estate  (j)).  It  is  conceived  that  in  all 
cases  where  trustees  would,  independently  of  the  Act  of  1897, 
take  the  legal  estate,  they  would,  notwithstanding  the  word 
"  beneficially,"  be  entitled  to  require  a  transfer  of  it,  wdien  the 
debts,  &c.,  are  paid. 

(/)   Davies  to  Jones  (1883),  24  Ch.  D.  190;  52  L.  J.  Ch.  720. 
(?«)  He  Toivnsend,  1895,  1  Ch.  716;  64  L.  J.  Ch.  334. 

{n)  Doe  V.  Bart Jiro2){lSU),o  Taunt.     382;   Baker  v.    White  {ISIo),  L.    E. 
20  Eq.  166;  44  L.  J.  Ch.  651. 

(o)  Re  Somervilh  and  Turner,  1903,  2  Ch.  583  ;  72  L.  J.  Ch.  727. 
{p)  Carson,  2nd  ed.,  424. 
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Position  of 
executors  who 
do  not  prove. 


As  land  vests  in  all  the  executors  at  the  testator's  death,  under 
the  L.  T,  Act,  1897,  all  the  executors  who  do  not  i  enounce 
probate  or  disclaim  must  join  to  convey  the  legal  estate  to  a 
purchaser  (q),  but  special  executors  of  property  in  a  foreign 
country  need  not  concur  (qq).  Disclaimer  is  more  efficient  than 
renunciation,  as  the  executor  renouncing  may  subsequently  be 
allowed  to  prove  (r). 


Definition 
of  a  general 
legacy. 


Definition 
of  a  specific 
legacy. 


Abatement 
in  case  of 
deficiency  of 

assets. 


Sect.  IV. — Legacies,  general  and  specific,  vested  and  contingent, 
gifts  of  real  or  'personal  estate  to  cliildren,  next  of  kin,  dec. 

Legacies  are  either  general  or  specific.  A  general  legacy  is 
a  gift  of  money  or  something  else  to  be  j)aid,  raised,  or 
procured  out  of  the  testator's  estate  generally,  and  it  is  not 
necessarily  a  part  of  such  estate.  Thus,  a  gift  of  ^100  money 
or  £100  stock  is  a  good  legacy,  although  the  testator  may  have 
no  cash  or  no  stock  at  his  death,  and  in  such  a  case  his  executors 
must  raise  or  buy  it  out  of  whatever  property  he  may  leave.  A 
specific  legacy  is  a  gift  of  some  specified  part  of  the  testator's 
property,  as  a  gift  of  "  all  my  furniture,"  or  "  all  the  furniture 
that  I  may  leave  at  my  death,"  or  "  all  my  shares  and  stock  in  a 
railway  company,"  and  such  a  gift  will  include  whatever 
property  of  the  kind  described  the  testator  may  leave  at  bis 
death.  But  the  thing  given  must  be  severed  from  the  rest  of 
the  testator's  property  and  form  the  subject  of  a  distinct  gift. 
Thus,  if  a  testator  gives  "all  my  leasehold  property,  furniture, 
stock  in  trade,  and  all  other  my  estate  and  effects,"  then  the 
whole  gift  is  residuary  {rr).  A  debt  forgiven  by  Will  is  a  specific 
legacy  (s). 

If  there  is  a  deficiency  of  assets  to  pay  the  testator's  debts, 
the  general  legacies  abate  rateably,  but  the  specific  legacies  are 
not  liable  to  abatement  until  the  fund  applicable  for  general 

{q)  Re  Faivleij,  1900,  1  Ch.  58 ;  69  L.  J.  Ch.  6. 

{qq)  Re  Gohen  and  L.  G.  0.,  1902,  1  Ch.  187;    71  L.  J.  Ch.  164. 

(r)  In  h.  tittles,  1898,  P.  12 ;  67  L.  J,  P.  23. 

(rr)  Fielding  v.  Preston  (1857),  1  D.  &  J.  438. 

\s)  Re  Wedmore,  1907,  2  Ch.  277  ;  76  L.  J.  Ch.  486. 
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legacies  is  exhausted.      A  specific  legatee  is  entitled  to  have  his  Specific  legatee 

legacy  exonerated  out  of  the  general  estate  from  charges  created  Soneratt''?" 

by  the  testator  as  distinguished  from  charges  incidental  to  the  ^'°'''  ''^''''^'''' 
property,  such  as  the  rent  on  leaseholds,  or  the  calls  on  railway 
shares  (ss). 

It  follows  from  the  nature  of  a  specific  legacy,  that  if  the  Ademption, 
testator  has  not  at  his  death  any  article  answering  the  descrip- 
tion of  the  thing  bequeathed,  the  legacy  fails.  If  the  gift  is  of 
something  which  was  his  property  when  he  made  his  Will, 
and  he  parts  with  it  before  his  death,  it  is  said  to  be 
adeemed  (t). 

The  legatee  is  entitled  to  the   income    of   a   specific   legacy  income  of 
from  the  testator's  death  (u).  ^^^fj^^ 

Under  the  Apportionment  Act,  1870,  all  rent,  dividends,  and  Apportion- 
other  periodical  payments  in  the  nature  of  income  are  to  be  Secmctna"'' 
considered  as  accruing  from  day  to  day  {x).      But  the  Act  does  ie|alees7 
not  extend  to  any  case  in  which  it  is  expressly  stipulated  that 
no  apportionment  shall  take  place  (//).      Such  stipulation    can 
only  be  contained  in  the  Will  or  other  instrument  of  gift  (a). 

A  general  legacy,  if  no  time  is  appointed  for  its  payment,  interest 
carries  interest  at  the  rate  of  M  per  cent,  per  annum  from  TegS!'"^ 
the  expiration  of  one  year  from  the  testator's  death  ;  and  this 
rule  extends  to  legacies  under  the  Will  of  a  married  woman 
made  in  exercise  of  a  power  (/>)  ;  but  if  a  time  of  payment  is 
mentioned,  then  the  legacy  will  not  carry  interest  before  the 
appointed  period— as  if  a  legacy  is  directed  to  be  paid  to  the 

(ss)  See  Bothamley  v.  Sherson  (1875),  L.  E.  20  Eq.  304;  44  L.  J.  Ch.  589  ; 
Bohertson  V.  Broadhent  {1883),  8  A.  C.  812;  53  L.  J.  Ch.  266;  Be  Bearce, 
1909,  1  Ch.  819  ;  78  L.  J.  Ch.  484. 

(0  Maclean  v.  M.,  1908,  S.  C.  838. 

{u)  Madaren  v.  Staiut<^n  (1861),  3  D.  F.  &  J.  202  ;  30  L.  J.  Ch.  723. 

(a?)  Bollock  V.  P.  (1874),  L.  E.  18  Eq.  329  ;  44  L.  J.  Ch.  168;  Be  Griffith 
(1879),  12  Ch.  D.  655  ;  Jones  v.  Ogle  (1872),  L.  E.  8  Ch.  192 ;  41  L.  J.Ch. 
633  ;  Be  Cox  (1878),  9  Ch.  D.  159;  47  L.  J.  Ch.  735. 

{ij)  BeLijsaght,  1898,  1  Ch.  115;  67  L.  J.  Ch.  65;  Macpherson's  Trustees 
V.  71/.,  1907,  S.  C.  1067. 

(«)  Be  Oppenhehner,  1907,  1  Ch.  399  ;   76  L.  J.  Ch.  287. 

(h)  Tafham  v.  Dnnnmoml  (1864),  2  II.  &  M.  262  ;  33  L.  J.  Ch.  438. 
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Interest 
allowed  for 
maintenance 
of  infant. 


Annuity 
commences 
from  death. 


Appropriation 
of  investment 
to  meet  con- 
tingent legacy. 


Legacy 
payable  at  a 
future  day, 
whether  vested 
or  coutigent. 


Points  decided 
on  this 
subject. 

"Where  there  is 
a  coraxjlete  gift 
independent  of 
direction  as  to 


legatee  when  he  shall  attain  twenty-one  (c)  or  after  a  life 
interest  (cc).  If,  however,  the  testator  stands  in  loco  parentis  to 
an  infant  legatee,  or  has  shown  an  intention  that  the  legatee 
should  be  maintained,  interest  on  the  legacy  will  be  allowed  for 
maintenance  from  the  date  of  the  death  (d). 

An  annuity  for  life,  given  by  Will,  commences  from  the  death 
of  the  testator,  and  the  first  payment  (where  the  Will  is  silent 
as  to  the  time  of  payment)  is  due  at  the  expiration  of  one  year 
from  that  time  (e). 

Where  a  vested  legacy  cannot  be  paid  at  once  by  reason  of  the 
infancy  of  the  legatee  or  for  some  other  reason,  the  executor  may 
appropriate  and  properly  invest  the  amount,  and  such  appro- 
priation will  be  binding  on  the  legatee.  But  in  the  case  of  a 
contingent  legacy  not  bearing  interest,  no  such  appropriation 
can  be  made  so  as  to  prevent  the  legatee  from  claiming  the 
full  amount  in  cash  when  the  contingency  happens.  If, 
however,  an  executor  sets  aside  and  properly  invests  a  reasonable 
sum  of  money  to  secure  the  legacy,  he  may  distribute  the  residue 
of  the  estate,  and  will  not  be  held  responsible  if,  when  the  legacy 
becomes  payable,  the  investment  turns  out  insufficient  (/). 

When  a  legacy  is  given,  payable  at  a  future  day,  as  on  the 
legatee  attaining  a  particular  age,  a  question  often  arises  whether 
the  time  for  payment  is  annexed  to  the  form  or  the  substance  of  the 
gift ;  in  other  words,  whether  the  arrival  of  the  time  is  a  con- 
dition precedent  to  the  vesting  of  the  legacy.  Upon  this  subject 
the  following  points  have  been  settled  by  the  authorities  (g). 

1.  Where  there  is  a  gift  complete  in  itself,  with  a  direction  super- 
added as  to  the  time  of  payment,  as  a  legacy  is  given  to  A.,  to  be 

(c)  Heath  v.  Perry  (1744),  3  Atk.  lOL 
[cc)  See  Ee  White  (1909),  101  L.  T.  780. 

[d)  Harvey  v.  H.  (1722),  2  P.  Wms.  21 ;  Indedon  v.  Northcote  (1746),  3 
Atk.  at  p.  438  ;  Be  Moody,  1895,  1  Ch.  101 ;  64  L.  J.  Ch.  174 ;  Be  Bowlhy, 
1904,  2  Ch.  685;  73  L.  J.  Ch.  810;  Be  Churchill,  1909,  2  Ch.  431;  79 
L.  J.  Ch.  10;  and  see  Be  Abrahams,  1910,  W.  N.  237. 

(c)  Gibson  v.  Bott  (1802),  7  Ves.  96;  and  see  Be  Bobbins,    1907,  2  Ch.  8  ; 
76  L.  J.  Ch.  531 ;  Be  Brunning,  1909,  1  Ch.  276;  78  L.  J.  Ch.  75. 
(/)  Re  Hall,  1903,  2  Ch.  226  ;  72  L.  J.  Ch.  554. 
[(j)  See,  also,  Theobald,  7th  ed.,  580  et  seq. 
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paid  to  biin  at  twenty-one,  or  to  the  children  of  A,,  to  be  paid  time  of 

Xiayment. 

to  them  respectively  as  and  when  they  shall  respectively  attain 
twenty-one,  the  legacy  vests  immediately,  and  the  payment  only 
is  postponed  (//).  And  it  makes  no  difference  that  the  direction 
as  to  the  time  of  payment  precedes  the  words  of  gift ;  thus,  a 
direction  to  pay  or  assign  a  legacy  and  its  investments  to  the 
children  of  A.,  as  and  when  they  shall  respectively  attain  twenty- 
one,  "  to  whom  I  give  and  bequeath  the  same  accordingly,"  has 
been  held  to  confer  a  vested  interest  on  all  the  children  living  at 
the  testator's  death  (i). 

2.  Where  the  time  of  payment  is  annexed  to  the  gift  itself,  or   where  time  of 

payment  is  of 

where  there  is  no  gift  except  in  the  direction  to  pay  or  divide,  as,  the  essence  of 

^  ^  ^    -^  /    the  gift. 

for  example,  where  a  legacy  is  given  to  A.  when  he  shall  attain 
a  certain  age,  or  to  the  children  of  A.  when  they  shall  respectively 
attain  a  certain  age,  or  where  trustees  are  directed  to  pay  a 
legacy  to  A.,  or  to  divide  a  trust  fund  among  the  children  of  A. 
"  when  "  he  or  they  shall  attain  a  certain  age,  and  there  is  nothing 
more  ;  in  each  of  these  cases  the  legacy  is  contingent  (A). 

3.  But  very  slight  circumstances  in  the  context  will  alter  the  Where  interest 

is  given  to 

construction,  particularly  where  the  bequest  is  of  a  residue,  and  legatee,  or  for 

his  mainten- 

not  of  a  legacy  merely  (/).  Thus,  if  a  legacy  is  given  to  a  person  ance. 
"  at,"  or  "  when  he  attains,"  a  certain  age,  and  is  accompanied 
by  a  gift  of  the  interest  in  the  meantime,  or  by  a  direction  to 
apply  such  interest  or  any  part  thereof  for  his  maintenance,  or 
if  the  legacy  is  directed  to  be  immediately  separated  from  the 
estate,  the  legacy  vests  at  once ;  and  the  same  principle  applies 
to  a  gift  to  a  class  of  persons  where  there  is  a  gift  of  the  interest 

(/()  Vivian  v.  Mills  (1839),  1  Beav.  315;  8  L.  J.  Ch.  239;  BJease  v.  Burgh 
(1840),  2  Beav.  221;  9  L.  J.  Ch.  226;  Booth  v.  B.  (1799),  4  Ves.  399; 
Shrimpton  v.  S.  (1862),  31  Beav.  425;  Be  Wmj  (1885),  30  Ch.  D.  507,  54 
L.  J.  Ch.  1098. 

{i)  Be  Bartholomew  (1849),  1  Mac.  &  Gr.  354 ;  19  L.  J.  Ch.  237 ;  King  v. 
Isaacson  (1853),  1  Sm.  &  G.  371 ;  22  L.  J.  Ch.  455. 

{k)  Hanson  v.  Graham  (1801),  6  Ves.  239;  Leake  y.  Bobinson  (1817),  2 
Mer.  363;  Chance  v.  C.  (1853),  16  Beav.  572;  Be  Jobson  (1890),  44  Ch.  D. 
154  ;  59  L.  J.  Ch.  245  ;  see  also  Be  Francis,  1905,  2  Oh.  295  ;  74  L.  J.  Ch.  487. 

(?)  Pearman  v.  F.  (1864),  33  Beav.  394,  397. 
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Case  in  which 
principle  does 
not  apply  to  a 
gift  to  a  class. 


Where 
payment  of 
legacy  is 
postponed  for 
convenience 
of  estate. 


Gift  on 
marriage,  how 
construed. 


or  a  direction  to  apply  the  interest  for  their  respective 
maintenance  (m). 

Where  an  entire  fund  is  given  to  a  class  of  persons  at  a  given 
age  with  a  direction  to  the  trustees  to  apply  the  income  of  the 
fund,  or  any  part  of  it,  for  the  maintenance  of  the  members  of 
the  class  generally,  not  confining  such  direction  to  the  share  of 
each  particular  member,  this  does  not  create  a  vested  interest  in 
a  member  of  the  class  who  dies  under  the  age  (»)• 

4.  Where  the  payment  of  the  legacy  is  postponed  for  the  con- 
venience of  the  estate, — as  if  a  legacy  is  directed  to  be  paid  to 
A.,  after  the  death  of  B.,  to  whom  a  life  interest  is  bequeathed, — 
A.  takes  a  vested  interest  on  the  testator's  death,  the  payment  to 
A.  being  postponed  only  for  the  purpose  of  enabling  B.  to  enjoy 
a  prior  life  interest  in  the  legacy  (o). 

A  simple  gift  of  a  h'gacy  to  a  woman,  to  be  paid  to  her  on  her 
marriage,  provided  she  marries  with  the  consent  of  certain 
persons,  has  been  held  to  be  contingent  (p).  But  where  a  residue 
was  bequeathed  to  trustees  upon  trust  to  pay  the  income  to  the 
testator's  two  grandnieces  (who  were  both  of  age),  until  their 
respective  marriages,  and  from  and  after  their  respective 
marriages  to  assign  to  them  their  respective  moieties,  and  one  of 
the  grandnieces  afterwards  died  without  having  married,  it  was 
held  that  she  took  a  vested  interest  in  her  moiety,  one  of  the 
grounds  of  the  decision  being  that  there  was  a  difference  between 
a  legacy  and  a  residue  with  respect  to  the  application  of  the  rules 
as  to  vesting  (q). 

(m)  Hanson  v.  Graham  (1801),  6  Ves.  239  ;  Watson  v.  Haynes  (1839),  5 
M.  &  Or.  125  ;  9  L.  J.  Ch.  49  ;  Be  Bart's  Trusts  (1858),  3  D.  &  J.  195  ;  28 
L.  J.  Ch.  7 ;  Scotnei/  v.  Lomer  (1886),  31  Ch.  D.  380  ;  55  L.  J.  Ch.  443  ;  Be 
Turnnj,  1899,  2  Ch.  739  ;  69  L.  J.  Ch.  1  ;  Be  Gosslhig,  1903,  1  Ch.  448  ;  72 
L.  J.  Ch.  433;  Be  Williams,  1907,  1  Ch.  180;  76  L.  J.  Ch.  41. 

(r/)  BeParher  (1880),  16  Ch.  D.  44;  49  L.  J.  Ch.  587;  Be  Mervin,  1891,  3 
Ch.  197  ;  60  L.  J.  Ch.  671 ;  and  see  Be  Williams,  sup. 

(o)  Adams  v.  Boharts  (1858),  25  Beav.  658. 

(2O  AtMns  V.  Hiccocks  (1737),  1  Atk.  500;  cf.  Vize  v.  Stoneij  (1841),  1 
D.  &  War.  337. 

{q)  Booth  V.  n.  (1799),  4  Ves.  399  ;  see  also  West  v.  TT^.  (1863),  4  Giff.  198 ; 
32  L.  J.  Ch.  240, 
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A  condition  of  marriage  with  consent,  attached  to  a  gift  of 
l^ersonal  estate,  is  as  a  general  rule  void  so  far  as  the  consent  is 
concerned.  This  rule,  however,  does  not  apply  where  there  is  a 
gift  over  or  an  alternative  gift  (r). 

A  legacy  charged  on  real  estate  and  given  to  a  person  on  his  Legacies 

charged  on 

attaining  a  certain  age,  or  on  some  otlier  event  personal  to  the  land, 
legatee,  is  contingent,  unless  there  is  a  direction  to  the  con- 
trary (s);  but  if  real  estate  is  given  to  A.,  with  remainder  to 
B.  in  fee,  charged  with  a  legacy  to  C.  payable  on  the  death  of 
A.,  the  legacy  vests  at  once,  as  it  is  evident  that  the  payment  is 
postponed  merely  because  it  is  incompatible  with  A.'s  life  estate 
that  it  should  be  raised  in  his  lifetime  (t). 

If  a  legacy  charged  on  land  is  given  on  a  contingency,  and  Legacy 

.    1  11/?       charged  on 

the  contingency  does  not  happen,  the  charge  sniks  for  the  benefit  land  devised 

.  1    '*^  "°^  affected 

of  the  devisee  (n).     On  the  other  hand,  if  land  is  devised  charged  by  lapse  of 

.,  devise. 

with  a  sum  of  money,  the  lapse  of  the  devise  does  not  aliect  the 
charge  (x) ;  and  if  a  gift  is  made  to  A.  with  a  gift  over  on  a  con- 
tingency (which  happens)  to  B.,  and  B.  dies  in  the  testator's 
lifetime,  the  subject  of  the  gift  goes  to  the  residuary  legatee  (y). 

Gifts  of  Real  or  Personal  Estate  to  Children. 

The  following  rules  of  construction  apply  to  gifts  or  limitations 
of  real  or  personal  estate  to  children  as  a  class  : — 

1.  That  an  immediate  gift  to  the  children  of  A.  includes  those  immediate 
only  who  are  in  existence  at  the  testator's  death,  if  there  are  ShOdren. 
any  (z).     But  if  no  child  is  then  in  existence,  the  gift  takes  effect 

(r)  lie  Nourse,  1899,  1  Ch.  63 ;  68  L.  J.  Ch.  15  ;  cf.  Be  Whiting,  1905,  1 
Ch.  96 ;  74  L.  J.  Ch.  207  ;  and  see  Be  Park,  1910,  2  Ch.  322  ;  79  L.  J.  Ch.  502. 

(s)  Watl'im  V.  Cheek  (1825),  2  S.  &  St.  199  ;  Markin  v.  PhiUipson  (1835),  3 
My.  &  K  257 ;  3  L.  J.  Ch.  143. 

{t)  1  Fearne's  Cont.  Eem.,  10th  ed.,  p.  556,  n. 

{h)  GmvJer  v.  Stamlenrick  (1788),  2  Cox,  15  ;  Bemnant  v.  Hood  (1859),  2 
D.  F.  &  J.  at  p.  410  ;  30  L.  J.  Ch.  71. 

{x)   Wigcj  V.  W.  (1739),  1  Atk.  382. 

[y)  O'Mahoney  v.  Burdett  (1874),  L.  E.  7  H.  L.  388  ;  44  L.  J.  Ch.  b6,  n. 

(2)  Hawkins  on  Wills,  p.  68;  Viner  v.  Francis  (1789),  2  Cox,  190;  Be 
Foin-U,  1898,  1  Ch.  227  ;  67  L.  J.  Ch.  148. 

P. — VOL.  11.  46 
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Gift  to  chil- 
dren "  born 
and  to  be 
born." 


Gift  to  A.  for 
life,  and  then 
to  his  children. 


Gift  to  A.  for 
life,  and  then 
to  children 
of  B. 


Gift  to  chil- 
dren of  A. 
who  attain 
twenty-one. 


Devise  to  A. 
for  life,  with 
remainder  to 
children  who 
attain 
twenty-one. 

Effect  where 
one  or  more 
children 
attain  twenty- 
one  in  A.'s 
life. 


as  an  executory  devise  or  bequest,  and  all  the  children  take  as 
they  are  born  (a). 

2.  That  an  immediate  gift  to  the  children  of  A.,  "  born  and  to 
be  born,"  or  "begotten  and  to  be  begotten,"  includes  children 
born  after  the  testator's  death  (/j). 

3.  That  a  gift  to  A.  for  life,  with  remainder  to  his  children, 
includes  all  children  living  at  the  testator's  death,  or  born  after- 
wards. 

4.  That  a  gift  to  A.  for  life,  with  remainder  to  the  children  of 
B.,  includes  all  B.'s  children  living  at  the  testator's  death,  or  born 
in  A.'s  lifetime,  but  excludes  those  born  afterwards. 

5.  That  a  gift  to  the  children  of  A.  (who  is  alive  at  the  testator's 
death  but  takes  no  prior  life  interest  under  the  Will)  who  attain 
twenty-one  includes  those  children  only  who  are  living  when  the 
first  child  attains  that  age,  i.e.,  when  the  property  or  fund  becomes 
vested  in  possession  in  respect  of  any  one  member  of  the  class  (c). 

6.  That  where  real  estate  is  given  by  way  of  legal  limitation 
to  A.  for  life,  with  remainder  to  his  children  who  attain  twenty- 
one,  the  children  (if  any)  who  attain  twenty-one  in  A.'s  lifetime 
take  the  whole,  to  the  exclusion  of  any  who  are  infants  at  his 
death  (d).  This  is  because,  according  to  the  rule  applicable  to 
legal  remainders,  the  whole  remainder  vests  in  the  first  child  who 
comes  of  age  in  A.'s  lifetime,  and  only  opens  to  let  in  others  who 
also  come  of  age  in  his  lifetime.  The  case  is  not  within  the 
Contingent  Remainders  Act,  1877  (e),  because  the  particular 
estate  does  not  determine  before  the  remainder  vests. 

(o)  Shepherd  v.  Imiram  (1764),  Amb.  448  ;  Theobald,  7th  ed.,  310. 

{h)  Mog<j  y.  M.  (1811),  1  Mer.  654 ;  Gooch  v.  G.  (1853),  3  D.  M.  &  G.  366  ; 
22  L.  J.  Ch.  1089. 

(c)  Andretvs  v.  Partington  (1791),  3  Bro.  0.  C.  401;  lie  Knajiji's  S.,  1895,  1 
Ch.  91 ;  64  L.  J.  Oh.  112  ;  Theobald,  7th  ed.,  308,  where  the  exceptions  to 
this  rule  are  given. 

{d)  Festimj  v.  Allm  (1843),  12  M.  &  W.  279  ;  and  see  R<i  Canney  (1910), 
101  L.  T.  905. 

(e)  This  Act  provides  that  every  contingent  remainder  created  after  its 
passing  which  would  have  been  valid  as  an  executory  devise  had  it  not  had 
a  sufficient  estate  to  suppt)rt  it  as  a  contingent  remainder  shall,  in  the  event 
of  the  particular  estate  determining  before  the  contingent  remainder  vests, 
be  capable  of  taking  effect  as  if  the  contingent  remainder  had  originally  been 
created  as  an  executory  devise. 
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7.  That  where  real  estate  is  Hmited  as  in  (6),  then,  if  no  child  Effect  wim-e 

no  child  attains 

of  A.  has  attained  twenty-one  at  his  death,  the  limitation  to  the  twenty-one 

in  A.'s  life. 

children  fails  as  a  contingent  remainder,  but  operates  as  if  it 
were  an  executor_y  devise  by  virtue  of  the  Contingent  Remainders 
Act,  1877  (ce),  and  all  the  children  are  let  in  as  they  come  of 
age. 

8.  That  the  rule  as  to  legal  remainders  referred  to  in  (6)  does  Rule  as  to 

contingent 

not  aj)ply   to  equitable  interests,    whether  in  real  or  personal  remainders 

does  not  apply 

estate,  and  it  is  not  necessary  as  regards  such  interests  that  the  to  equitable 

interests. 

trust  for  children  should  take  effect  immediately  on  the  determina- 
tion of  the  previous  life  estate.  Consequently,  if  real  or  j)ersonal 
estate  is  given  to  trustees  (so  as,  with  respect  to  real  estate,  to 
vest  in  them  the  legal  estate)  in  trust  for  A.  for  life  and  then  for 
his  children  who  attain  twenty-one,  the  trust  for  children  takes 
effect  as  an  executory  gift  in  favour  of  all  the  children  as  they 
come  of  age  (/). 

9.  That   where  real   estate   is    limited    to   A.  for    life    with  Gift  in  re- 
remainder  to  his  children  who  attain  twenty-one  "  either  before  children  who 
or  alter  A.'s  death,"  the  limitation  to  the  children  is  an  executory  one  either 
devise,  and  all  the  children  are  let  in  as  they  come  of  age  (r/).         after  death 

'  of  A. 

10.  That  where  children  take  vested  interests  in  real  estate  at  Destination  of 
twenty-one,  the  first  child  coming  of  age  takes  the  whole  rent,  ^Xie^some^ 
and  when  a  second  comes  of  age,  the  rent  is  divided  between  the  contTngetS!*'" 
two,  and  so  on.     Until  one  child  comes  of  age,  the  rent  goes  to  the 
heir-at-law,  or  if  the  gift  be  not  residuary,  falls  into  residue  (li). 

The  rule  before  the  passing  of  the  above  Act  w  as,  and  in  cases  not  within    Contingent 

the  Act  still  is,  that  where  a  devise  is  capable  at  the  time  of  its  creation  of  J^e"i*"i<i'^'' 

.  .  -^  cannot  operate 

taking   effect   as  a   remainder,  it  cannot   be   construed   as   an    executory  as  executory 

devise  devise,  except 

'  in  cases  within 

[ee)  bee  note  [e),  sup.  C.  R.  Act,  1877. 

(./)  Abtley  v.  MicMethwait  (1880),  15  Ch.  D.  59;  Marshall  v.  GingeJJ 
(1882),  21  Ch.  D.  790;  51  L.  J.  Ch.  818;  Re  Freme,  1891,  3  Ch.  167;  60 
L.  J.  Ch.  562 ;  Re  Broohe,  1894,  1  Ch.  43  ;  63  L.  J.  Ch.  159. 

{(])  Re  Lechmere  {1881),  18  Ch.  D.  524;  Dea)i  v.  I).,  1891,  3  Ch.  150;  60 
L.  J.  Ch.  553;  Re  Wrightson,  1904,  2  Ch.  95;  73  L.  J.  Ch.  742;  irhite  v. 
Summers,  1908,  2  Ch.  256 ;  77  L.  J.  Ch.  506. 

(A)  Re  A  verill,  1898,  1  Ch.  523 ;  67  L.  J.  Ch.  233. 

46—2 
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Destination  of 

income  of 

personal 

estate, 

and  of  mixed 

fund. 


How  Will 
sliould  be 
framed  where 
it  is  wished  to 
give  real  and 
personal  estate 
among 
children 
contingently. 


Interest  to  be 
taken  where 
power  of 
appointment 
amounts  to  a 
trust. 


Gift  to 

individual  and 
a  class. 


Legacies  to 
illegitimate 
children. 


11.  That  where  children  take  vested  interests  in  personal  estate 
at  twent^'-one,  the  intermediate  income  goes  with  the  corpus  of 
each  share ;  and  if  a  testator  includes  real  and  personal  estate  in 
the  same  gift,  he  shows  an  intention  that  the  rule  aj)plicable  to 
personalty  shall  apply  also  to  the  real  estate,  and  the  intermediate 
rents  will  go  as  the  income  of  the  personalty  (i). 

If  it  is  desired  that  the  residue  of  a  testator's  property  (real 
and  personal)  shall  be  divided  among  a  class  of  children  con- 
tingently on  any  event,  so  that,  whatever  happens,  both  kinds  of 
property  shall  devolve  on  the  same  persons,  the  only  effectual 
mode  of  carrying  out  this  object  is  to  direct  the  conversion  of  the 
real  estate  into  personalty,  and  to  declare  the  trusts  of  the 
proceeds  of  both  as  a  common  fund,  or  vice  versa.  The  former 
course  is  the  best  in  most  cases  {k). 

Sometimes  a  power  of  appointment  amongst  children,  or  some 
other  class  of  objects,  is  so  expressed  as  to  amount  to  a  trust  in 
favour  of  such  objects  in  default  of  appointment,  but  there  must 
be  a  clear  indication  in  the  Will  that  the  testator  so  intended  (/). 

A  gift  to  A.  and  the  children  of  B.  equally  is  prima  facie  not 
a  gift  to  a  class,  so  that  if  A.  dies  before  the  testator,  A.'s  share 
will  lapse  ;  but  it  may  be  a  class  gift  if  there  is  to  be  found  in  the 
Will  a  context  which  will  show  that  the  testator  so  intended  {m). 

A  gift  to  children  prima  facie  means  legitimate  children  only ; 
but  reputed  children  born  in  the  testator's  lifetime,  or  en  ventre 
sa  mere  at  the  date  of  his  death  and  of  the  Will,  take  if  an  inten- 
tion to  that  effect  is  sufficiently  shown  by  expressions  in  the 
Will,  coupled  with  the  surrounding  circumstances,  but  not  of 
course  a  child  begotten  and  born  after  the  testator's  death  {n). 

[i)  Gtnery  v.  Fitzgerald  (1822),  Jac.  468  ;  Hodgson  v.  Earl  of  Bective  {\^&d), 
1  H.  &M.  376;  32  L.  J.  Ch.  489;  Re  Dumhle  (1883),  23  Ch.  D.  360;  Re 
Burton,  1892,  2  Ch.  38;  61  L.  J.  Ch.  702;  cf.  Re  Williams  (1886),  54  L.  T. 
831. 

(k)  See  precedents  of  both  kinds,  inf. 

(l)  Farwell  on  Powers,  2nd  ed.,  463—485;  Re  Weekes'  S.,  1897,  1  Ch.  289; 
66  L.  J.  Ch.  179. 

(m)  Kingsbury  v.   Walter,  1901,  A.  0.  187 ;  70  L.  J.  Ch.  546. 

(n)  Crook  v.   Hill  {181 G),  3  Ch.   D.    773;  46  L.  J.  Ch.   119;  see  also  Re 
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Where  a  testatrix  gave  a  legacy  to  the  ''children  of  A.,"  who 
were  illegitimate,  but  whom  she  wrongly  supposed  to  have  become 
legitimated  by  the  law  of  their  domicile,  the  gift  was  allowed  (o). 
A  gift  to  the  future  children  of  the  testator,  or  of   any  other 
person,  by  a  particular  woman  not  being  his  wife,  is  void,  because 
the  fact  of  paternity  cannot,  consistently  with  public  policy,  be 
inquired   into;   but  a  gift  to  the  future  children  of  a  particular 
woman,  of  whom  the  testator  or  any  other  specified  person  shall 
be  the  reputed  father,  is  good  as  regards  children  born  in  the 
testator's  Hfetime,  or  en  ventre  sa  mere  at  the  date  of  tbe  Will 
because  there  is  no  objection  to  an  inquiry  as  to  reputation  of 
paternity  [p).     Whether  a  child  is  legitimate,  so  as  to  be  capable 
of  takmg  under  a  gift  to  children,  depends  on  the  law  of  the 
father's  domicile,  and  this  is  so  whether  the  subject-matter  of  the 
gift  IS  real  or  personal  estate(^).     But  a  child  illegitimate  accord- 
ing to  the  law  of  England  cannot  inherit  land  in  England  (r). 

A  gift  to  issue  prima  faeie  includes  all  issue,  but  the  context  Gift  to  issue. 
may  show  that  the  testator  meant  children  only(.s). 

Next  of  Kin,  Personal  Representatives,  dc. 

A  gift  to  the  next  of  kin  of  A.,  without  more,  creates  a  joint  wuotake 

tenancy  m  the  persons  who  are  nearest  of  kin  to  A.  in  equal  neltVilf  *° 

degree  without  reference  to  the  Statutes  of  Distribution  (0      If  S'Sl'f 


er  a  gift 
to  next  of  kin 


Z)..&c«    1901  2C%44I;  70  L.  J.  Ch.  647 ;  Jle  „.,M;,e  (me).  31  Cb   D 

i  on.  061 ,  63  L.  J.  Ch.  38o ;  Be  Eve,  1909,  1  Ch.  796  •  78  L    T  Ch    -^ss 
(o)  Be  Plant  (1899),  47  W.  E.  183.  '^^^• 

(p)  Occhstony.Ful/alo,e  (1813),   L.  E.  9  Ch.   147;  43  L    J    Ch   297-   /?. 

4T;in'ch'^7^-r/  IV  ''■  '''■'  '-'^^  ^^ii'oi  2'ch 

(?)  Be  Grey's  Trusts,  1892,  3  Ch.  88  ;  61  L.  J.  Ch    6*?9 

(r)  Doe  V.  Vardi/l  (1840),  7  CI.  &  Fin    895 

is)  tiihie,,  V.  Perry  (1802),  7  Ves.  522  ;  Theobald,  7th  ed.,  318 

[t)  Lhmhyyf.  Youmj  {183-0),  2  U.   &  K.   780;    4L  J    Ch    200-    WUh 
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according  to 
the  Statutes  of 
Distribution. 


At  what  time 
next  of  kin 
are  to  be 
ascertained. 


Who  takes 
under  a  gift 
to  executors 
or  adminis- 
trators, 


the  gift  is  to  the  next  of  kin  according  to  the  Statutes  of  Distri- 
bution, or  to  the  next  of  kin  as  if  the  iJroposituH  had  died  intestate 
(which  is  considered  to  import  a  reference  to  the  statutes),  all 
kindred  entitled  under  the  statutes  will  take  as  tenants  in 
common  (») ;  but  a  wife  or  husband  (not  being  of  the  kin  of  A.) 
cannot  take  under  such  a  gift  {x). 

Under  a  gift  to  the  next  of  kin  of  the  testator,  whether  the 
gift  be  immediate  or  preceded  by  a  life  interest,  the  persons  to 
take  are  those  who  answer  the  description  at  the  death  of  the 
testator,  unless  a  contrary  intention  is  clearly  shown  (?/). 

A  gift  to  the  person  or  persons  entitled  under  the  Statute  of 
Distribution  excludes  the  husband,  whose  right  is  not  under 
that  statute  {z). 

A  bequest  to  A.  for  life,  and  after  his  death  to  his  executors  or 
administrators,  vests  the  subject  of  the  gift  absolutely  in  A. ;  it 
makes  no  difference  that  between  the  life  interest  and  the  ultimate 
gift,  intermediate  interests  are  given  to  other  persons  or  a  power 
of  appointment  is  given  to  A.  himself  {a).  And  a  gift  to  the 
executors  or  administrators  of  A.,  a  deceased  person,  is  a  gift  to 


(»)  Ballock  V.  Boiunes  (1860),  9  H.  L.  C.  1 ;  Re  Ranklmfs  S.  (1868),  L.  E. 
6  Eq.  601 ;  Be  Gray's  8.,  1896,  2  Ch.  802  ;  65  L.  J.  Ch.  858  ;  Be  NujhUnyale, 
1909,  1  Ch.  385;  78  L.  J.  Ch.  196;  and  see  Re  Richards,  1910,  2  Ch.  74;  79 
L.  J.  Ch.  oOO. 

(ic)  Chohnondeley  v.  Lord  Aslihurtim  (1843),  6  Beav.  86  ;  12  L.  J.  Ch.  337  ; 
Kihur  V.  Leedi  (1847),  10  Beav.  362 ;   16  L.  J.  Ch.  503. 

(//)  Bidlorh  V.  Dowries  (1860),  9  H.  L.  C.  1;  Wharton  v.  Barker  (1858),  4 
K.  &  J.  483;  Mortimore  v.  M.  (1879),  4  A.  C.  448;  48  L.  J.  Ch.  470; 
Re  Maker,  1909,  1  Jr.  E.  70 ;  Re  Winn,  1910,  1  Ch.  278  ;  79  L.  J.  Ch. 
165. 

(z)  Milne  v.  Oilbart  (1852),  2  D.  M.  &  G.  715;  5  ib.  510;  23  L.  J.  Ch. 
828. 

(a)  A.-G.v.  Malkin  (1845),  2  Ph.  64;  16  L.  J.  Ch.  99;  7%e  v.  Super 
(1853),  22  L.  J.  Ch.  1044;  Orafftey  v.  Humpagt  (1838),  1  Beav.  46;  8 
L.  J.  Ch.  98;  Re  Davenport,  1895,  1  Ch.  361 ;  64  L.  J.  Ch.  252.  In  Mackenzie 
V.  M.  (1851),  3  M.  &  G.  559  ;  21  L.  J.  Ch.  465,  there  was  a  gift  to  A.,  with 
remainder  to  his  appointees,  and  A.  appointed  the  jn'operty  to  his  executors 
or  administrators,  and  it  was  held  that  it  formed  part  of  his  jiersonal  estate, 
which  might  be  disposed  of  by  him,  or,  in  the  event  of  his  intestacy,  woiild 
devolve  on  his  representatives  as  sixch. 
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his  legal  personal  representatives  as  a  part  of  his  estate,  and  not 
to  them  beneficially  {b). 

The  term  "  representatives  "  or  "legal  representatives"  means  or  under  a  gift 

to  "  represen- 

primd  facie  "executors  or  administrators  "  (c) ;  but  the  context  tatives"or 

"  legal  repre- 

frequently  shows  that  it  was  the  intention  of  the  testator  to  use  sentatives." 
the  term  in  a  different  sense  (</),  in  which  case  the  persons 
entitled  under  the  Statutes  of  Distribution  or  the  descendants  of 
the  legatees  have  been  held  to  be  the  objects  of  the  gift.  Again, 
if  personal  estate  is  given  immediately  and  without  the  interven- 
tion of  any  previous  interests  to  A.,  or  in  case  of  his  death  to  his 
"  representatives  "  or  "  legal  representatives,"  A.  takes  absolutely 
if  he  survives  the  testator,  but  if  he  dies  in  the  testator's  life- 
time the  property  goes  to  the  persons  entitled  to  his  j)ersonal 
estate  under  the  Statutes  of  Distribution,  and  not  to  his  executors 
or  administrators,  on  the  ground  of  the  improbability  that  the 
testator  should  mean  the  legacy  to  be  thrown  into  the  general 
assets  of  the  legatee  dying  before  him  {e). 

Other  Matters  relating  to  Legacies. 
When  a  gift  of  a  legacy  is  followed  by  a  gift  over  on  the  death  Construction 

of  gifts  over 

of  the  legatee,  the  question  often  arises  whether  the  death  referred  on  death  of 

,  .       .  .  .  legatee,  to 

to  is  a  death  at  anytime,  or  a  death  withm  a  particular  period,  what  period 

death  is  to  be 

In  Edwards  v.  Edwards  (/)  the  cases  on  this  subject  were  divided   referred. 
into  four  classes : — (1)  Where  the  gift  is  to  A.,  and  if  he  shall 
die  to  B. ;   (2)  A  gift  to  A.,  and  if  he  shall  die  without  children 

{h)  LomjY.  Watkinson  {\S52),  17  Beav.  471;  21  L.  J.  Ch.  844;  Trethewy 
V.  Hehjar  (187G),  4  Ch.  D.  53;  46  L.  J.  Ch.  125. 

(c)  Hinchdiffe  v.  Westwood  (1848),  2  De  G.  &  Sm.  216  ;  17  L.  J.  Ch.  167 ; 
Be  Crawfvrd's  Trusts  (1854),  2  Drew.  230 ;  23  L.  J.  Ch.  625 ;  Bi.ron  v.  D. 
(1857),  24  Beav.  129  ;  Be  Ware  (1890),  45  Ch.  D.  269 ;  59  L.  J.  Ch.  717. 

((0  Smith  V.  l'<dmer  (1849),  7  Hare,  225  ;  King  v.  Cleavehmd  (1859),  4 
D.  &  J.  477  ;  28  L.  J.  Ch.  835  ;  Be  Horner  (1888),  37  Ch.  D.  695  ;  57 
L.  J.  Ch.  211. 

(e)  Bridye  v.  Abbott  (1791),  3  Bro.  C.  C.  224 ;  Cotton  v.  C.  (1839),  2  Beav.  67  ; 
8L.  J.  Ch.  349;  Be  Tlmnpson  (1886),  55  L.  T.  85;  Be  Crawford's  Trusts 
(1854),  2  Drew.  230;  23  L.  J.  Ch.  625;  see  also  ^e  GrijU's  Trmt  (1868), 
L.  E.  6  Eq.  589. 

(/)  (1852),  15  Beav.  357  ;  21  L.  J,  Ch.  324. 


728 


WILLS    (lapse). 


Stat,  of  Lim. 
as  to  legacies , 


to  B. ;  (3)  To  X.  for  life,  with  remainder  to  A.,  and  if  A.  shall 
die  to  B. ;  (4)  To  X.  for  life,  with  remainder  to  A.,  and  if  he  shall 
die  without  children  to  B.  ;  and  the  Court  stated  as  the  result  of 
the  cases  that,  in  the  first  class,  the  contingency  is  the  death  of 
A.  in  the  testator's  life;  in  the  second,  death  at  any  time;  and 
in  the  third  and  fourth,  death  before  X.  But  it  has  been  decided 
by  the  House  of  Lords  that  the  above  rule  is  incorrect  as  regards 
the  fourth  class  of  cases,  the  death  there  being  death  at  any  time, 
as  in  the  second  (g). 

An  action  to  recover  a  legacy  must  be  brought  within  twelve 
years  after  the  right  to  receive  it  has  accrued,  unless  the  legacy 
is  vested  in  the  executor  on  an  express  trust  (h). 


Destination  of 
the  subject  of 
lapsed  gifts. 


Under  Wills 
Act  lapsed 
interests  in 
real  estate  go 
to  residuary 
devisee. 

What  devises 
are  residuary 
so  as  to  include 
the  subject  of 
lapsed  gifts. 


Sect.  V. — Lapse. 

If  a  devisee  or  legatee  dies  in  the  lifetime  of  the  testator,  the 
devise  or  bequest  fails,  or,  as  it  is  usually  expressed,  lapses,  except 
in  the  cases  provided  for  by  the  Wills  Act. 

Before  the  Wills  Act  there  was  an  important  difference  between 
real  and  personal  estate.  In  the  case  of  personal  estate,  the 
lapsed  legacy  fell  into  the  residuary  estate  unless  a  contrary 
intention  appeared  by  the  Will ;  but  where  land  was  the  subject 
of  the  lapsed  gift,  it  went  to  the  heir  of  the  testator.  Under 
s.  25  of  the  Wills  Act  real  estate  included  in  devises,  which 
fail  or  are  void,  passes  under  the  residuary  devise  in  the  Will, 
unless  a  contrary  intention  appears.  Whether  a  devise  or 
bequest  of  real  or  personal  estate  is  residuary,  so  as  to  include 
lapsed  interests,  depends  upon  the  particular  language  used  in 
each  case.     Words  of  exception  will  not  of  themselves  prevent 


{g)  O'Malioney  v.  Biirdett  and  Ingram  v.  Soutten  (1874),  L.  E.  7  H.  L.  388, 
408  ;  44  L.  J.  Ch.  55,  56 ;  Be  Schnadhorst,  1902,  2  Ch.  234 ;  71  L.  J.  Ch.  454 ; 
Theobald,  7th  ed.,  660;  but  see  OUvant  v.  Wriyht  (1875),  1  Ch.  D.  346;  45  L.  J. 
Ch.  1,  where  the  Court  thought  that  the  testator  showed  a  contrary  intention. 

(h)  E.  P.  Lim.  Act,  1874,  s.  8 ;  ^e  Davis,  1891,  3  Ch.  119 ;  61  L.  J.  Ch.  85 ; 
Be  Mad-ay,  1906,  1  Ch.  25 ;  75  L.  J.  Ch.  47 ;  and  see  Be  Pardoe,  1906,  1  Ch. 
265;  75  L.  J.  Ch.  161;  reversed  on  another  point,  1906,  2  Ch.  340;  75  L.  J. 
Ch.  748. 
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the  gift  from  being  residuary  (i).  The  question  is  whether  the 
jjroperty  is  excepted  in  order  to  take  it  away  under  all  circum- 
stances and  for  all  purposes  from  the  person  to  whom  the  residue 
is  given,  or  whether  it  is  excepted  merely  for  the  purpose  of 
giving  it  to  another  person.  If  the  latter,  and  the  gift  to  the 
other  person  fails,  the  donees  of  all  except  this  property  are 
entitled  to  take  the  whole  (/i). 

A  devise  of  "  the  rest  of  my  freehold  lands  "  in  a  particular 
jjarish  is  not  a  residuary  devise  within  the  meaning  of  the 
Wills  Act  (/).  But  a  devise  of  "all  the  rest  of  my  freeholds" 
to  A.  and  "  all  the  rest  of  my  copyholds  "  to  B.,  or  of  "  all  the 
rest  of  my  freeholds "  to  A.,  omitting  all  reference  to 
copyholds,  is  a  good  residuary  devise  (m). 

Under  s.  82  of  the  Wills  Act  a  devise  of  an  estate  tail  does  not 
lapse,  if  there  are  issue  of  the  devisee  inheritable  under  the 
entail  living  at  the  testator's  death  ;  and  under  s.  33  there  is  no 
lapse  of  a  devise  or  bequest  to  children  or  issue,  who  leave  issue 
living  at  the  testator's  death. 

S.  33  applies  to  appointments  by  Will  under  a  general  power  («),  Effect  of  s.  33 

of  Wills  Act. 

but  not  to  appointments  under  a  special  power  (o).  It  also 
applies  where  the  devisee  or  legatee  is  dead  at  the  date  of  the 
Will  (p).  It  is  not  necessary,  in  order  to  prevent  lapse,  that 
the  issue  living  at  the  death  of  the  testator  should  have  been 
living  when  the  legatee  died.  Thus,  where  a  legacy  was  given  to 
a  daughter  who  died  before  the  testatrix,  leaving  one  child  who 
also  died  before  the  testatrix,  leaving  a  child  who  survived  the 

(i)  Cogswell  v.  Armstrong  (1855),  2  K.  &  J.  227  ;  Bernard  v.  Minshull  (1859), 
1  Johns.  276 ;  28  L.  J.  Ch.  649 ;  Re  Bagot,  1893,  3  Ch.  359  ;  62  L.  J.  Ch.  1006. 

(A-)  Bern<ird  v.  Minshull,  sup. ;  see  also  Cambridge  v.  Rons  (1802),  8 
Ves.  12,  25;  Easum  v.  Appleford  (1840),  5  My.  &  Cr.  at  p.  61;  10  L.  J.  Ch. 
81  ;  Evans  v.  Jones  (1846),  2  Coll.  516;  Re  Eraser,  1904,  1  Ch.  726;  73  L.  J. 
Ch.  481. 

(0  SpringeU  v.  Je^iings  (1871),  L.  E.  6  Ch.  333 ;  40  L.  J.  Ch.  348. 

(»i)  Mason  v.  Ogden,  1903,  A.  C.  1;   72  L.  J.  Ch.  152. 

(n)  Ecdes  v.  Cheyne  (1856),  2  K.  &  J.  676. 

(o)  Griffiths  v.  Gale  (1844),  12  Sim.  354;    13  L.  J.  Ch.  286;  Holyland  v.      • 
Lewin  (1884),  26  Ch.  D.  266;  53  L.  J.  Ch.  530. 

(p)  Wisden  v.  W.  (1854),  2  S.  &  G.  396. 
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No  lapse  on 
death  of  one 
of  several  joint 
tenants  or  of 
one  of  several 
members  of  a 
class. 


Legacy  with 
gift  over 
on  death 
before  a  given 
event. 


testatrix,  the  legacy  did  not  lapse  (g).  The  section  does  not 
apply  to  gifts  to  a  class  (r),  even  though  in  the  events  which 
happened  the  class  consisted  of  one  child  only  (-s).  Nor  does  the 
section  substitute  for  the  deceased  child  the  issue  whose  existence 
is  the  event  or  condition  which  prevents  the  lapse,  but  renders 
the  subject  of  the  gift  the  property  of  that  child,  and  disposable 
by  him.  Thus,  it  will  be  bound  by  a  contract  for  valuable  con- 
sideration made  by  him  while  living,  e.g.,  on  a  sale  or  mortgage 
or  by  settlement  on  marriage,  or  will  pass  by  his  Will,  or,  if  he 
dies  intestate,  to  the  person  entitled  at  law,  and  will  be  subject 
to  death  duties  in  like  manner  as  if  the  child  had  in  fact  survived 
the  testator  and  died  immediately  afterwards  (t). 

A  gift  to  several  persons  as  joint  tenants,  or  to  a  class  of 
persons,  does  not  come  within  the  operation  of  the  doctrine  of 
lapse  unless  all  such  joint  tenants,  or  all  the  members  constitut- 
ing the  class,  die  before  the  testator,  as  the  gift  takes  effect  in 
favour  of  those  who  survive  (u)  ;  and  where  an  estate  is  devised, 
subject  to  the  payment  of  a  sum  thereout,  the  sum  charged  does 
not  lapse  by  the  death  of  the  devisee  of  the  estate  in  the  testator's 
life  (x).  And  a  gift  to  a  class  operates  in  favour  of  those  capable 
of  taking,  to  the  exclusion  of  those  who  are  incapable  (y). 

Where  a  legacy  is  given  to  a  person  with  a  gift  over  if  he  dies 
before  a  given  event,  e.g.,  before  he  attains  twenty-one,  and  the 
legatee  dies  in  the  testator's  lifetime,  and  before  the  given  event, 
the  bequest  over  will  take  effect ;  but  if  the  legatee  dies  in  the 
testator's  lifetime  after  the  given  event,  the  legacy  lapses  {z). 

{q)  In  b.  Parl-er  (1862),  1  Sw.  &  Tr.  523 ;  31  L.  J.  P.  9. 

(r)  Browne  v.  Hammond  (1858),  John.  210;  Re  Jachson  (1884),  25  Oh.  D. 
162 ;  53  L.  J.  Ch.  180. 

(s)  Re  Harvey's  Estate,  1893,  1  Ch.  567  ;  62  L.  J.  Ch.  328. 

\t)  Johnson  v.  •/.  (1843),  3  Hare,  157  ;  13  L.  J.  Ch.  79  ;  Re  Hone's  Trusts 
(1883),  22  Ch.  D.  663;  52  L.  J.  Ch.  295;  Re  Scott,  1901,  1  Iv.  B.  228;  70 
L.  J.  K.  B.  66. 

(m)  Jarm.  6th  ed.,  431  ;  Leiyh  v.  L.  (1854),  17  Beav.  605 ;  23  L.  J.  Ch.  287. 

(,x)  Oke  V.  Heath  (1748),  1  Ves.  Sen.  135. 

(i/)  Re  Coleman  and  Jarrom  (1876),  4  Ch.  D.  165 ;  46  L.  J.  Ch.  33  ;  Young 
V.  Davies  (1863),  2  Dr.  &  Sm.  167 ;  32  L.  J.  Ch.  372. 

(z)  Walker  v.  Main  (1819),  1  J.  &  W.  1 ;  Hmnphreijs  v.  Howes  (1830),  1 
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A  legacy  given  to   a  person,   not  merely  as  bounty,  but  in  Legacy  in 

discharge  of 

discharge  of  an  obligation  recognized  by  the  testator,  whether  obligation  does 

not  lapse. 

legally  enforceable  or  not,  does  not  lapse  by  the  legatee's  death 
before  the  testator  (a). 

A  gift  of  personal  estate  on  a  contingency  carries  with  it  the  a  contingent 
intermediate  income  (h) ;  but  a  devise  of  real  estate  does  not,  and  sonai  estate 

.,  -,       •  T'l-ii  carries  with  it 

the  mtermediate  rents  go  to  the  residuary  devisee,  and  it  there  intermediate 

.         .  ,  ••iir.  income,  but  a 

is  no  residuary  devise,  or  if  the  devise  in  question  is  itseli  a  devise  of  real 

residuary    devise,    to    the    heir  (c).      If,    however,    there   is   a  not. 

devise    and  bequest  of  real  and  personal  estate  as  a  mixed  fund,  ^id^personar^ 

and  the   testator    shows    an  intention  that  the  rule   applicable  a'^m^led  f und^ 

to  personal  estate  shall  apply  also  to  the  real  estate,  the  inter-  personally 

mediate  rents  will  follow  the  land  (d) .  rild  estate 

also. 

Sect.  VI. — For  what  period  the  vesting  of  property  given  hij  Will 
may  he  postponed  or  income  may  he  accumulated,  having 
regard  to  the  rule  against  perjjetuities  and  the  TheUusson  and 
Accumidation  Acts. 

It  is  a  rule  of  law  that  land  cannot  be  limited  to  an  unborn  Rule  as  to 

.  n      1  reuiainders 

person  for  life  with  remainder  to  the  children  of  that  unborn  and  against 

perpetuities. 

person  {e).     It  is  also  a  rule  of  law  that  any  limitation  of  land, 

E.  &  M.  639  ;  8  L.  J.  (0.  8.)  Ch.  165  ;  Htimberstone  v.  Stanton  (1813),  1  V.  & 
B.  385.  If  a  bequest  of  a  sum  is  made  to  A.  for  life,  with  remainder  to  B., 
to  be  paid  to  him  at  twenty-one,  with  a  gift  over  in  case  of  his  death  before 
the  same  shall  become  payable,  and  B.  attains  twenty-one,  and  dies  before 
A.,  the  legacy  passes  to  the  representatives  of  B.  :  Walker  v.  Main,  sap.  ; 
Jones  V.  J.  (1843),  13  Sim.  561  ;  13  L.  J.  Ch.  16;  Partridge  v.  Daylis  (1881), 
17  Ch.  D.  835. 

{a)  Stevens  v.  Kin;/,  1904,  2  Ch.  30  ;  73  L.  J.  Ch.  535. 

{b)  Green  v.  El-ins  (1742),  2  Atk.  473;  Be  Taylor,  1901,  2  Ch.  134;  70 
L.  J.  Ch.  535. 

(c)  lloplins  V.  //.  (1734),  Ca.  temp.  Talbot,  44  ;  Re  Arerill,  1898.  1  Ch.  523  ; 
67  L.  J.  Ch.  233. 

{d)  Genery  y.  Fitzgerald  (1822),  Jac.  468;  Bedive  \.  Hodgson  (1864),  10 
H.  L.  C.  656;  33  L.  J.  Ch.  601;  Re  Dumhle  (1883),  23  Ch.  D.  360;  52 
L.  J.  Ch.  631 ;  Re  Barton,  1892,  2  Ch.  38 ;  61  L.  J.  Ch.  702. 

(e)  Duke  of  Marlhoroagh  v.  Godolphin  (1759),  1  Eden,  404,  see,  Knapping  v. 
Tomlinson  (1865),  34  L.  J.  Ch.  3.  The  rule  is  independent  of  the  rule 
against  perpetuities  :   IVhifhy  v.  Mitchell  (1890),  44  Ch.  D.  85  ;  59  L.  J.  Ch. 
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WILLS    (perpetuities)  . 


Instances  of 
application  of 
rule  to  real 
estate. 


Rule  extends 
to  personalty. 


Instances  of 
application  of 
rule  to 
personalty. 


whether  by  way  of  contingent  remainder  (/)  or  executory  or 
springing  use,  except  one  following  an  estate  tail,  is  void,  unless 
the  estate  created  by  it  will  become  absolutely  vested  within  a 
life  or  lives  in  being  and  twenty-one  years  and,  if  existing,  the 
period  of  gestation.  Thus,  if  lands  are  devised  to  A.  in  fee  simple, 
with  an  executory  devise  over  in  case  A.  or  any  of  his  heirs  shall  do 
a  particular  act,  the  devise  over  is  void.  But  if  lands  are  devised 
to  A.  in  tail,  with  an  executory  devise  over  in  case  A.,  or  the 
heirs  of  his  body,  shall  do  a  particular  act,  the  executory  devise 
is  valid,  because  A.  being  tenant  in  tail  can  at  any  time  bar  the 
entail  and  the  executory  devise,  so  that  the  property  is  not  in 
fact  tied  up,  and  consequently  the  rule  is  not  transgressed  (g). 

The  rule  against  perpetuities  is  equally  applicable  to  gifts  of 
personal  estate.  It  is  therefore  necessary,  in  framing  all  such 
gifts,  to  take  care  that  the  absolute  vesting  of  them  is  not  post- 
poned beyond  the  period  allowed,  viz.,  a  life  or  lives  in  being  and 
twenty-one  years  afterwards,  with  a  |)eriod  of  gestation,  if 
necessary. 

Thus,  if  a  legacy  is  given  in  trust  for  A.  for  life,  and  after  his 
death  for  all  his  children  who  attain  twenty-two,  the  gift  is  void, 
because  it  is  possible  that  A.  may  die  leaving  a  child  just  born, 
and  in  such  case  nearly  twenty-two  years  beyond  the  life  of  A. 
must  or  ma.j/  elapse  before  tlie  legacy  becomes  absolutely  vested  (//). 
So  also,  under  a  devise  to  A.,  an  unmarried  woman,  for  life,  then 
to  her  husband  for  life,  then  to  the  children  living  at  the  death 
of  the  survivor,  the  limitation  to  the  children  is  void,  because  A. 
may  leave  a  husband  born  after  the  testator's  death  (/'). 


485  ;  and  applies  to  equitable  interests  as  well  as  legal  remainders  :  Be  Nash, 
1910,  1  Cli.  1  ;  79  L.  J.  Ch.  1  :  but  is  subject  to  the  cy-jirrs  doctrine:  Parfitt 
V.  Hember  (1867),  L.  E.  4  Eq.  443. 

(/)  The  rule  against  perpetuities  applies  to  a  legal  contingent  remainder  : 
Re  Frost  (1890),  43  Ch.  D.  246 ;  59  L.  J.  Ch.  118  ;  Re  Ashforth,  1905,  1  Ch. 
535  ;  74  L.  J.  Ch.  361. 

{g)  See  Butler's  note  to  Co.  Litt.  271  ;  see  also  IJcasman  v.  I'earse  (1872), 
L.  E.  7  Ch.  275 ;  41  L.  J.  Ch.  705. 

(A)   Thomas  v.  Wilherforce  (1862),  31  Beav.  299. 

(J)  Re  Frost,  su2^. 
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All  limitations  ulterior  to  or  expectant  on  one  which  is  void  Limitations 

expectant  on 

for  remoteness,  are  void  also  (k).     But  limitations  m  default  of  void  one,  or  in 

default  of 

appointment  under  a  power  which  is  void  are  not  void,  unless  appointment 

under  void 

they  are  themselves  obnoxious  to  the  rule  against  perpetuities  (Z),  power. 
and  limitations  void  for  perpetuity  maybe  followed  by  alternative 
and  independent  limitations,  which  are  valid  {ni). 

In  exercising  by  Will  special  powers  of  apiiointment  the  rule  Howmietobe 

'^      "^  r  i  .  .  applied,  where 

in  question  must  be  applied  as  if  the  appointment  were  contained  Wiii  exercises  a 

special  power, 

in  the  instrument  creating  the  power  Cn).     A  general  power  is  or  a  general 

"  power. 

equivalent  to  ownership,  and  time  will  be  reckoned,  in  the  case 
of  a  general  power,  from  the  death  of  the  donee  of  the  power, 
and  this  is  so  where  the  donee  is  a  married  woman,  and  the  power 
is  testamentary  only  (o). 

A  trust  or  power  to  sell  at  a  time  beyond  the  perpetuity  limit  when  trust 

for  sale  void, 

is  void,  but  if  the  proceeds  are  given  to  persons  ascertainable  trusts  of 

proceeds  sonie- 

within  the  perpetuity  limit,  and  the  same  persons  take  either  by  times  good, 
express  direction  or  by  implication  the  rents  and  profits  until 
sale,  they  will  be  entitled  to  the  property  as  real  estate  (p),  and 
the  beneficiaries  of  the  proceeds  have  been  held  to  be  so  entitled, 
although  the  rents  and  profits  until  sale  were  given  to  different 
persons  (q). 

Accumulation  of  Income  (v). 
Previously  to  the  passing  of  the  Act  of  1800,  the  income  of  For  what 

period  income 

property  might   be  directed  to  be  accumulated  for   the  whole  might  have 


(A-)  Jarm.,  6tli  ed.,  350. 

(0  Re  Abbott,  1893,  1  Ch.  54 ;  62  L.  J.  Ch.  46. 

(m)  Monypertny  v.  Beinng  (1852),  2  D.  M.  &  G.  145  ;  22  L.  J.  Ch.  313 ;  Re 
Bowles,  1905,  1  Ch.  371  ;  74  L.  J.  Ch.  338;  Re  Duvies  and  Kent,  1910,  2 
Ch.  35. 

(?/)  Farwell,  Pow.,  2nd  ed.,  286;  Re  Davies  and  Kent,  suj).' 

(o)  Rous  V.  Jackson  (1885),  29  Ch.  D.  521  ;  54  L.  J.  Ch.  732. 

{]i)  Goodier  v.  Edmunds,  1893,  3  Ch.  455  ;  62  L.  J.  Ch.  649 ;  and  see  also 
Re  Wood,  1894,  3  Ch.  381  ;  63  L.  J.  Ch.  790;  Re  Appleby,  1903,  1  Ch.  565: 
72  L.  J.  Ch.  332. 

(<y)   Re  Daveron,  1893,  3  Cli.  421  ;  63  L.  J.  Ch.  54. 

(/•)  See,  generally,  Theobald,  7th  ed.,  613  et  seip 
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been  accumu- 
lated before 
Act  of  1800. 

The  Accumu- 
lations Act, 
1800,  prohibits 
accumulations 
beyond  certain 
periods. 


No  accumula- 
tion beyond 
minority  for 
I)urchase  of 
land. 


Direction  to 
accumulate 
beyond  the 
period  allowed 
is  good  pro 
tanio. 

Periods 
mentioned  in 
the  Act  are 
alternative. 


Destination 
of  income 
directed  to  be 


period  permitted  by  the  rule  against  perpetuities,  as  was  decided 
in  Thelliissun  v.  Woodford  (s). 

The  Accumulations  Act,  1800  (commonly  called  the  Thellusson 
Act),  forbids  the  accumulation  of  income  for  any  longer  period 
than  the  life  of  the  settlor  or  the  term  of  twenty-one  years  from 
the  death  of  the  testator,  or  during  the  minority  of  any  person 
living  or  en  ventre  sa  mere  at  the  death  of  such  testator,  or  during 
the  minority  only  of  any  person  who  would,  if  of  full  age,  be 
entitled  to  the  rents  and  profits  directed  to  be  accumulated  (t). 
But  the  Act  does  not  extend  (s.  2)  to  any  provision  for  the  pay- 
ment of  debts  of  any  devisor  or  other  persons,  or  to  any 
provision  for  raising  portions  for  children  (»),  or  to  any  directions 
touching  the  produce  of  timber  or  wood. 

The  Accumulations  Act,  1892,  forbids  accumulation  for  the 
purchase  of  land  only  for  any  longer  period  than  during  the 
minority  or  respective  minorities  of  any  person  or  persons,  who 
under  the  instrument  directing  the  accumulation  would  for  the 
time  being,  if  of  full  age,  be  entitled  to  receive  the  income 
directed  to  be  accumulated. 

If  a  testator  directs  income  to  be  accumulated  for  a  period 
exceeding  the  time  allowed  by  the  Act  of  1800,  the  accumulation 
will  be  allowed  pro  tanto,  and  will  be  void  only  for  the  excess  (x). 

The  periods  mentioned  in  the  Act  of  1800  are  alternative,  and 
not  cumulative.  Consequently  a  direction  to  accumulate  during 
the  life  of  the  grantor  and  for  some  time  afterwards  ceases  at 
his  death,  although  twenty-one  years  have  not  then  expired  (v/). 

The  Act  merely  makes  void  the  direction  to  accumulate,  and 
leaves  the  rents  to  go  to  such  person,  &c.,  as  would  have  been 

(s)  (1798),  4  Ves.  227. 

(i)  This  fourth  period  is  not  confined  to  persons  born  in  the  testator's  life- 
time :  Be  Cattell,  1907,  1  Ch.  567 ;  76  L.  J.  Ch.  242. 

(»,)  Be  Stephens,  1904,  1  Ch.  322  ;  73  L.  J.  Ch.  3 ;  CoIqnJtoim's  Trustees  v. 
C,  1907,  S.  0.  346;  MacJcaifs  Trustees  v.  M.,  1909,  S.  C.  139. 

{x)  Griffiths  v.  Vere  (1803),  9  Ves.  127  ;  Mathews  v.  Kehle  (1868),  L.  E.  3 
Ch.  691 ;  37  L.  J.  Ch.  657. 

(t/)  Be  Bosslyn's  Trust  (1848),  16  Sim.  391 ;  18  L.  J.  Ch.  98  ;  Jagger  v.  J. 
(1884),  25  Ch.  D.  729;  53  L.  J.  Ch.  201. 
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entitled  thereto,  if  such   accumulation  had  not  been  directed,  accumulated 

Hence,   where  residue  is    given   upon  trust  to   accumulate  the  arimved.^'^^'° 

income  for  the  life  of  A.,  or  any  other  period,  such  income  will, 

after  the  expiration  of  the  twenty-one  years,  and  during  the  rest 

of  the  period  of  accumulation  directed  by  the  Will,  go  to  the 

next   of   kin   or    heir  of  the   testator,   according  to   the  nature 

of  the  property  (z).      But  where  a  testator  directed  the  rents  of 

an  estate  to  be  accumulated  until  a  certain  sum  was  raised,  and 

subject  to  such  direction  the  estate  was  devised  to  several  persons 

in  succession,  the  direction  to  accumulate  operated  as  a  charge  on 

the  successive  estates,  and  accumulations  made  after  twenty-one 

years  from  the  testator's  death  belonged,  not  to  his  heir,  but  to  the 

persons  entitled  to  the  rents  and  profits  under  the  devise  (a). 

Under  s.  2  the  portions  to  be  provided  for  may  be  portions  what  is  a 
given  by  the  same  instrument  which   contains  the  provision  by  rarsiiig°poi°'^ 
way  of  accumulation,  or  by  a  former  instrument  (b) ;  where  the  tiiTexcept^on 
provision  is  for  children  of  any  person  other  than  the  grantor, 
&c.,  the  parent  must  take  some  interest  under  the  same  instru- 
ment, but   it    need  not  be    an  interest   in    the   very   property 
directed  to  be  accumulated  (c) ;  a  direction  to  accumulate  the 
income  of  a  testator's  residue  or  of  a  legacy,  followed  by  a  gift  of 
that  residue  or  legacy  with  the  accumulation  to  the  children  of 
a  person  taking  an  interest  under  the  Will,  is  not  a  provision 
for  raising  portions  for  such  children  within  the  meaning  of  the 
exce^Dtion. 

A  direction  to  accumulate  rents  and  profits  for  an  indefinite  as  to  the 
period  for  the  purpose  of  paying  debts,  with  a  devise  of  the  land  IcVumuhitions 
(subject  to   such  trust)  to  uses  in  strict  settlement,  does   not    "'^'^^ 

(2)  Eyre  v.  Marsdeu  (1838),  2  Keen,  564  ;  4  Myl.  &  Cr.  231  ;  7  L.  J.  Ch.  220  ; 
Mac'lonald  v.  Brijce  (1838),  2  Keen,  276;  7  L.  J.  Ch.  173;  Talbot  v.  Jevers 
(1875),  L.  E.  20  Eq.  255;  44  L.  J.  Ch.  646  ;  Weatherall  v.  Thornhurgh  (1878), 
8  Ch.  D.  261  ;  47  L.  J.  Ch.  658  ;  Re  Travis,  1900,  2  Ch.  541 ;  69  L.  J.  Ch.  663. 

(a)  Re  Cluhw's  Trust  (1859),  1  J.  &  H.  639  ;  28  L.  J.  Ch.  696. 

(b)  Barrinyton  v.  Liddell  (1852),  2  D.  M.  &  G.  480;  22  L.  J.  Ch.  1. 

(c)  Edwards  v.  Tuch  (1853),  3  D.  M.  &  G.  40 ;  23  L.  J.  Ch.  204;  Bourne  v. 
BucJdon  (1851),  2  Sim.  N.  S.  91 ;  21  L.  J.  Ch.  193 ;  Breivett  v.  Pollard  (1859), 
27  Beav.  196 ;  Mathews  v.  Kehle  (1868),  L.  E.  3  Ch.  691 ;  37  L.  J.  Ch.  657. 
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What  is  a 
provision  for 
payment  of 
debts  within 
the  Act. 


Accumuhxtion 
for  the  purpose 
of  imxDroving 
land,  &c. 


contravene  the  rule  against  perpetuities,  because,  so  soon  as  the 
fee  simple  vests  in  possession  under  the  limitations,  the  owner 
can  put  an  end  to  the  accumulations  (d),  and  a  trust  of  this 
nature  is  excepted  by  the  second  section  from  the  operation  of 
the  Act  of  1800.  But  if  the  creditor  insists  on  and  obtains  pay- 
ment at  once  out  of  the  capital  of  the  estate,  under  a  decree  in  an 
administration  action  or  otherwise,  the  tenant  in  remainder  cannot 
require  the  accumulation  to  go  on  so  as  to  recoup  the  capital  out 
of  the  income  of  the  remaining  property,  and  it  is  apprehended 
that  a  clause  expressly  directing  such  recouping  would  be  void  (e). 

A  contingent  liability  under  a  covenant  entered  into  by  the 
testator  is  a  debt  within  the  meaning  of  the  exception  in  the 
second  section,  and  may  be  provided  for  by  a  direction  to  create 
a  sinking  fund  without  any  reference  to  the  period  of  accumula- 
tion allowed  by  the  Act  (_/"). 

A  direction  to  apply  income  for  the  purj)0se  of  improving 
land,  or  for  the  repair  of  buildings,  is  not  within  the  Act  of 
1800  (g),  nor  is  a  direction  to  pay  out  of  income  the  premiums 
on  a  policy  of  assurance  effected  by  the  testator  on  the  life  of 
another,  nor  a  direction  out  of  the  rents  of  leaseholds  to  keep 
up  a  policy  to  replace  at  the  end  of  the  term  the  capital  that 
would  be  lost  by  not  selling  the  property  (gg),  nor  to  provide  a 
fund  for  payment  of  dilapidations  at  the  end  of  a  lease  (h). 

{d)  Bateman  v.  Hotchkin  (1847),  10  Beav.  426;  16  L.  J.  Ch.  514;  but  see 
Re  Fitzgerald's  S.  (1888),  37  Ch.  D.  18;  57  L.  J.  Ch.  594,  where  the  Court 
held  that  under  a  trust  to  accumulate  an  annual  sum  out  of  the  rents,  in 
order  to  pay  off  mortgages,  the  mortgagees  were  cestuis  que  trust,  and 
that  the  trust  could  not  be  put  an  end  to  by  the  owner  of  the  estate,  who 
had  barred  the  entail  and  acquired  the  fee  simple  m  possession. 

(e)  Tewart  v.  Lawson  (1874),  L.  E.  18  Eq.  490 ;  43  L.  J.  Ch.  673  ;  Norton 
V.  Johnstone  (1885),  30  Ch.  D.  649  ;  55  L.  J.  Ch.  222  ;  Re  Heathcote,  1904,  1 
Ch.  826 ;  75  L.  J.  Oh.  543. 

(/)  Varlo  V.  Faden  (1859),  1  D.  F.  &  J.  211  ;  29  L.  J.  Ch.  230 ;  Re  Hurlhatt, 
1910,  2  Ch.  553. 

((/)  Vine  V.  Raleigh,  1891,  2  Ch.  13  ;  60  L.  J.  Ch.  675 ;  Re  Mason,  1891,  3 
Ch.  467  ;  61  L.  J.  Ch.  25. 

{gg)  Bassil  v.  Lister  (1851),  9  Hare,  177 ;  20  L.  J.  Ch.  641  ;  Re  Gardiner, 
1901,  1  Ch.  697  ;  70  L.  J.  Ch.  407 ;  Jarman,  6th  ed.,  39L 

(Ji)  Re  llurlbutt,  SLq). 
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If  a  vested  interest  is  given  to  a  person  with  a  direction  that  when  legatee 
the  enjoyment  shall  be  postj^oned  until  a  future  day,  and  that  in  enYto'accu- 
the  meantime  the  income  shall  be  accumulated  for  the  benefit  of 
the  legatee,  the  legatee  may,  if  of  full  age,  put  an  end  to  the  accu- 
mulation, which  is  therefore  not  void  under  the  Act  (hli);  and  this 
principle  applies  equally  where  the  legacy  is  to  a  charity  (/)• 

A  trust  to  accumulate  for  the  purchase  of  real  estate  is  a  Construction 

J  •  •         ,  ,    .       ,    P  ,  ,  of  Act  of  1892. 

du-ection  to  accumulate  for  the  purchase  of  land  only  "  within 
the  meaning  of  the  Act  of  1892  (k),  but  it  would  seem  that  a 
direction  to  apply  the  accumulation  as  capital  money  under  the 
S.  L.  Acts  is  not  within  the  Act  of  189"2  (kk).  That  Act  applies 
to  a  Will  made  before,  and  coming  into  operation  after,  its 
passing  (Z).     The  Accumulation  Acts  apply  to  charities  (m).  Accumulation 


Sect.  "N'II. — Gifts  to  charities  (n). 


Acts  apply  to 
charities. 


The  Mortmain  and  Charitable  Uses  Act,  1888  (which  was  in  effect  Act  of  i888, 

, .  ,       .  „  .  -,  .  rendering  void 

a  re-enactment  and  consolidation  of  previous  Acts,  and  m  particu-  dispositions  of 
lar  of  9  Geo.  2,  c.  36),  rendered  void  dispositions  by  Will  of  land,  for  charitable 

purposes, 

or  of  any  interest  in  land,  or  of  money  to  be  laid  out  in  the  purchase  repealed ^ro 

tan  to  by  Act 

of  land,  for  charitable  purposes,  subject  to  certain  exceptions.  of  i89i. 

But  by  the  Mortmain,  &c.,  Act,  1891,  any  proijerty,  whether  Eeaiorper- 

real  or  personal,  may  be  given  by  Will  for  any  charitable  use,  may  now  be^  ^ 

subject,  as  regards  gifts  of  land  or  of  personal  estate  to  be  laid  charitable 

out  in  the  purchase  of  land,  to  the  following  provisions : — 

Under  s.  5  land  assured  by  Will  to  or  for  the  benefit  of  any  charitable 
use  must  be  sold  within  one  year  from  the  death  of  the  testator,  or 
such  extended  period  (o)  as  may  he  allowed  by  the  Court  or  the  Chai-ity 
Commissioners.     As  soon  as  the  time  limited  for  the  sale  of  any  lands 

(hh)  Be  Trtvanion,  1910,  2  Ch.  538. 

(i)  Saimders  v.  Vautier  (1841),  Or.  &  Ph.  240;  10  L.  J.  Ch.  354;  Wharton 
V.  Masterman,  1895,  A.  C.  186 ;  G4  L.  J.  Ch.  369  ;  Be  t'oiiturier,  1907,  1  Ch. 
470 ;  76  L.  J.  Ch.  296. 

{k)  Be  Clutterhuck,  1901,  2  Ch.  285;  70  L.  J.  Ch.  614. 

{kk)  Be  Dansou,  1895,  W.  N.  102;  but  see  lie  Cluiterhuck,  sujk 

{I)  Be  Llanover,  1903,  2  Ch.  330 ;  72  L.  J.  Ch.  729. 

(m)  Martin  v.  Maugham  (1844),  14  Sim.  230;  13  L.  J.  Ch.  392. 

[a)  See  generally,  Tudor's  Charitable  Ti'usts,  4th  ed. 

(o)  See  Be  Sidehottom,  1901,  2  Ch.  1 ;  70  L.  J.  Ch.  448. 
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Effect  of  s.  10 
of  Act  of  1891. 


Other 

statutory 
exemptions. 


expires,  the  land  unsold  vests  in  the  Official  Trustee  of  Charitable  Lands, 
and  the  Charity  Commissioners  must  take  all  necessary  steps  for  the 
sale  or  completion  of  the  sale  of  such  land.  Personal  estate  by  Will 
directed  to  be  laid  out  in  the  purchase  of  land  to  or  for  the  benefit  of  any 
charitable  uses  [p)  is  to  be  held  to  or  for  the  benefit  of  the  charitable 
uses  as  though  there  had  been  no  such  direction.  But  if  the  Court  or 
Charity  Commissioners  are  satisfied  that  the  land  assured  by  Will  or 
proposed  to  be  purchased  is  required  for  actual  occupation  for  the 
purposes  of  the  charity  and  not  as  an  investment,  they  may  sanction  the 
retention  or  ac(iuisitiou  of  such  land.  This  Act  only  applies  to  the 
Will  of  a  testator  dying  after    5th  August,   1891  (</). 

S.  10  enables  land  devised  to  a  charity  to  be  retained,  without 
the  necessity  of  obtaining  an  order  for  retention,  whenever 
the  devise  is  one  which,  independently  of  the  Act  of  1891, 
would  be  valid  under  the  exemptions  contained  in  ss.  6,  7,  and  8 
of  the  Act  of  1888.  Thus,  land  not  exceeding  five  acres,  or 
personal  estate  not  exceeding  £500  in  value,  may  be  given  under 
43  Geo.  3,  c.  108,  s.  1,  for  a  church  or  chapel,  or  a  house  for  the 
residence  of  the  officiating  minister,  or  a  churchyard,  or  glebe, 
provided  the  Will  be  executed  at  least  three  calendar  months 
before  the  testator's  death  (r) ;  and,  under  s.  6  of  the  Act  of 
1888,  a  limited  quantity  of  land  may  be  given  by  Will  for  a 
public  park,  public  museum,  or  elementary  school,  provided 
that  the  Will  be  executed  at  least  twelve  calendar  months  before 
the  death  of  the  testator,  and  enrolled  in  the  books  of  the  Charity 
Commissioners  within  six  months  after  such  death  (s). 

Under  the  Working  Classes  Dwellings  Act,  1890,  and  the 
Technical  and  Industrial  Institutions  Act,  1892  (.ss),  a  limited 
quantity  of  land  may  be  given  by  Will  for  the  purposes  of 
those    Acts,  and   land    so    given    need    not    be  sold  under  the 


(jj)  These  words  mean  the  same  thing  as  "purposes  of  the  charity"  :  Be 
Sutton,  1901,  2  Ch.  640;  70  L.  J.  Ch.  747. 

(j)  Charitable  gifts  contained  in  the  Wills  of  testators  who  died  before 
this  date  are  subject  to  the  old  law,  under  which  not  only  a  devise  of  land, 
but  a  gift  of  impure  personalty,  was  void. 

(r)  Be  Vuughan  (188G),  33  bh.  D.  187;  and  see  Be  Doiiyhis,  1905,  1  Ch. 
279;  74  L.  J.  Ch.  19G. 

(s)  Be  Button,  1901,  2  Ch.  640;  70  L.  J.  Ch.  747. 

{ss)  See  Rt  Stanley  (1910),  26  T.  L.  E.  365. 


WILLS  (charities).  739 

Act  of  1891,  but  the  Will  must  be  enrolled  in  the  books  of  the 
Charity  Commissioners. 

Land  devised  on  trust  for  sale,  the  proceeds  to  go  to  a  charity,  Trust  for  sale. 
may  be  retained  unsold  beyond  the  year(i). 

Where  a  testator  died  after  the  passing  of  the  Act  of  1891 
having  by  a  Will  made  before  the  Act  given  "  such  part  of  my 
residuary  estate  as  may  by  law  be  given  for  charitable  purposes  " 
to  a  charity,  and  the  rest  to  A.,  it  was  held  that  the  charity  took 
the  whole  (n). 

A  gift  for  charitable  purposes  is  not  obnoxious  to  the  rule  Gift  to  a 

charity  not 

against  perpetuities  although  the  trust  may  last  for  an  indefinite  obnoxious  to 

rule  against 
period  (x).  lierpetuities. 

Gifts    for    benevolent    or    philanthropic    purposes    are    not  Gift  for 
necessarily  charitable  (ij).     So  also  a  gift  of  money  to  be  spent  charity,"  or 

!•)»•  i-iiT  ^  ^       for  religious 

m  ''private  charity     is  not  a  charitable  gift(^);  and  as  regards  purposes  not 

.  „         , .    .  .  ,  .  connected  with 

gifts  for  the  maintenance  of  rehgious    services,  those   services  edification  of 

1      T  1  ■      T  1  1        •  •  *^^®  public,  not 

must  be  such  as  tend  directly  or  indirectly  to  the  instruction  or  recognised, 
edification  of  the  public  (zz) ;  and  a  gift  to  a  religious  community 
of  persons  who  spend  their  lives  in  celibacy  for  the  purpose  of 
sanctifying  their  souls  by  prayer  and  pious  contemplation  has 
been  held  not  to  be  charitable  (a).  If,  however,  the  community 
also  nurses  the  sick,  the  gift  is  charitable  (/>). 

{t)  lie  WilUnson,  1902,  1  Ch.  841;  71  L.  J.  Ch.  663,  u. ;  Re  Sidebottom, 
1902,  2  Ch.  389  ;  71  L.  J.  Ch.  662  ;  Be  Bi/himJ,  1903,  1  Ch.  467  ;  72  L.  J.  Ch. 
277  ;  Tudor's  Charitable  Trusts,  4th  ed.,  486. 

(»)  Be  Bridyer,  1894,  1  Ch.  297  ;  63  L.  J.  Ch.  186  ;  Re  CrossJttj,  1897,  1 
Ch.  928  ;  66  L.  J.  Ch.  558. 

(cc)  Be  Swain,  1905,  1  Ch.  669;  74  L.  J.  Ch.  354;  and  (/.  Worthinij  <'ur- 
jioratioii  v.  Heather,  1906,  2  Ch.  532  ;  75  L.  J.  Ch.  761,  where  an  option  to 
pvu-chase,  void  for  remoteness,  was  not  cured  hy  the  fact  that  it  was  given 
for  charitable  purposes. 

(v)  Morke  v.  Bp.  o/nnrham  (1805),  10  Ves.  at  p.  532 ;  Re  Macduff,  1896,  2  Ch. 
151  ;  65  L.  J,  Ch.  700  ;  Be  Allen,  1905,  2  Ch.  400;  74  L.  J.  Ch.  593  ;  Mac- 
I'innon's  Trustees  v.  M.,  1909,  S.  C.  1041  ;   M'ConorJiie's  Trustees  v.  M.,  ib.  1046. 

(z)  Ommaiuiey  v.  Butcher  (1823),  T.  &  E.  260  ;  but  see  Be  Sinclair  (1884), 
13  L.  E.  Ir.  150. 

{zz)  See  Be  Davidson,  1909,  1  Ch.  567  ;  78  L.  J.  Ch.  437. 

(a)  Cocks  V.  Manners  (1871),  L.  E.  12  Eq.  574  ;  40  L.  J.  Ch.  640. 

(b)  Re  Delcunj,  1902,  2  Ch.  642;   71  L.  J.  Ch.  811. 
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Gift  for 
perpetual 
repair  of  tomb 
in  a  chnrcli 
good,  seats 
if  tomb  in 
churchyard. 


But  condition 
for  transfer  of 
fund  from  one 
charity  to 
another,  if 
tomb  not  kept 
up,  valid. 


Gift  to  insti- 
tution not 
charitable, 
when  valid. 


A  gift  to  "  the  poor  and  the  service  of  God  "  (c)  is  a  valid 
charitable  gift,  and  so  is  a  gift  to  a  society  "  for  the  suppression 
of  vivisection  "  (d),  or  to  the  mess  of  a  regiment  {dd) ;  but  a  gift 
"  for  or  towards  the  purchase  of  advowsons  or  presentations  "  is 
not  a  good  charitable  bequest  {e). 

A  trust  to  repair  a  church  or  a  monument  in  a  church,  being  an 
ornament  of  the  building  (/),  or  to  repair  any  part  of  the  fabric  of 
a  church,  or  to  repair  a  parsonage  house  (f/),  or  a  churchyard  (h), 
is  a  good  charitable  trust ;  but  a  trust  to  repair  a  particular  tomb 
in  a  churchyard  is  not  charitable ;  and  if  the  trust  is  to  last  for 
an  indefinite  period,  the  gift  is  void  as  creating  a  perpetuity  (?). 

Where  a  fund  was  given  to  a  charity,  on  condition  that  the  trustees 
of  the  charity  should  keep  in  repair  a  family  vault,  with  a  gift  over 
to  another  charity  on  the  trustees  failing  to  do  so,  it  was  held  that 
the  gift  over  was  valid,  on  the  principle  that  the  rule  against  perpe- 
tuities has  no  application  to  a  transfer  in  a  certain  event  of  property 
from  one  charity  to  another  (A).  The  principle  willnotbeextended  {I). 

A  gift  to  a  perpetual  institution  not  charitable  is  valid,  unless 
the  legacy  is  made  subject  to  some  trust  which  will  prevent  the 
existing  members  of  the  association  from  spending  it  as  they 
please  (»;)•  Livery  companies  of  the  city  of  London  are  not 
necessarily  "  charities"  in  the  legal  sense (7»;».). 

(c)  lie  Darling,  189G,  1  Cli.  50 ;  65  L.  J.  Ch.  62. 

(rf)  Be  Foveaux,  1895,  2  Cli.  501 ;  64  L.  J.  Ch.  856. 

{dd)  Be  Good,  1905,  2  Ch.  60  ;  74  L.  J.  Ch.  512;  Be  Dvmdd,  1909,  2  Ch. 
410;  78  L.  J.  Ch.  701. 

(e)  Be  Hunter,  1899,  A.  C.  309  ;  68  L.  J.  Ch.  449 ;  see  Be  Chnrrh  Patronage 
Trust,  1904,  2  Ch.  643;  73  L.  J.  Ch.  712. 

(/)  lioare  v.  Osborne  (1866),  L.  E.  1  Eq.  585  ;  35  L.  J.  Ch.  345;  and  see 
Be  Fardve,  1906,  2  Ch.  184 ;  75  L.  J.  Ch.  455 ;  Be  Barhr  (1909),  25  T.  L.  E. 
753. 

((/)  A.-O.  V.  Bp.  of  Ohi'ster  (1785),  1  Bro.  C.  C.  444. 

(A)  Be  Vanghan  {IS86),  33  Ch.  D.  187. 

(/)  Llotjd  V.  L.  (1852),  2  Sim.  N.  S.  255;  21  L.  J.  Ch.  596;  Hoarey. 
Oaborne,  suji. 

(A-)  Be  Tyler,  1891,  3  Ch.  252;  60  L.  J.  Ch.  686. 

{I)  Be  Bowen,  1893,  2  Ch.  491;  62  L.  J.  Ch.  681;  Be  Lord  Htratheden 
and  Camphell,  1894,  3  Ch.  265;  63  L  J.  Ch.  872. 

(m)  Be  Clarke,  1901,  2  Ch.  Ill ;  70  L.  J.  Ch.  631. 

{mm)  Be  Meech,  1910,  1  Ch.  426;  79  L.  J.  Ch.  209. 
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If  a  testator  shows  a  general  intention  in  favour  of  charity,   Crj-pres 

^         IT-  doctrine. 

but  the  objects  are  not  specifically  defined,  or  the  defined  objects 
fail,  the  Court  will  carry  out  the  general  intention  ci/-pyl'S  by 
means  of  a  scheme  if  trustees  of  the  fund  have  been  appointed, 
but  if  no  trust  has  been  interposed,  the  disposition  of  the  gift  is 
in  the  King  by  sign  manual  (n).  And  where  a  legacy  was  given 
"  to  the  following  religious  institutions,  viz.,"  and  a  blank  was 
left  for  them,  this  was  held  to  be  a  charitable  gift  for  the  purpose 
of  this  doctrine,  notwithstanding  that  there  may  be  a  religious 
gift  which  is  not  charitable  {<>).  But  where  a  blank  was  left  for 
the  amount  of  the  charitable  legacy,  the  gift  was  void  (j)). 

AYhere  a  legacy  was  given  to  C.  "  for  the  charitable  purposes  Parol  evidence 

as  to  purposes 

agreed  on  between  us,"  evidence  was  admitted  to  show  what  the  of  gift. 
purposes  were  (q). 

A  legacy  to  a  particular  institution  which  ceases  to  exist  in  Lapse  by 

the  testator's  lifetime  lapses  (r).   If  the  institution  comes  to  an  end  object  in 

after  the  testator's  death  (s),  or  iE  there  is  a  gift  to  an  institution  lifet'ime. 

which  never  existed  (0,  a  general  charitable    intention  may  be  doctrine 

inferred,  and  the  legacy  will  be  applied  ri/-prcs.  oblecrfaiis 

Trustees  of  charitable  funds  may  invest  on  real  securities,  but  *^'^<^"^'^i'^s- 

Charitable 

where  the  equity  of  redemption  in  the  property  comprised  in  any  funds  may  be 

invested  in  real 

such  security  becomes  liable  to  foreclosure,  the  property  must  be  securities. 
sold  (»). 

OO  Moijf/ridge  v.  Thaihwell  (1802),  7  Ves.  36;  Re  Pijne,  1903,  1  Ch.  83;  72 
L.  J.  Ch.  72  ;  and  (/.  Be  Friends'  Free  School,  1909,  2  Ch.  675  ;  79  L.  J.  Ch.  5, 
where  there  was  a  trust  for  "  civil  or  religious  "  purposes. 

(o)  Be  WJiite,  1893,  2  Ch.  41  ;  62  L.  J.  Ch.  342  ;  but  see  Grimond  v.  r/., 
1905,  A.  C.  124  ;  74  L.  J.  P.  C.  35  ;  Macduff  v.  S^'cnce's  Trustees,  1909,  8.  C. 
178  ;  Paterson's  Trustees  v.  P.,  ib.  485. 

{}>)  Hartshorne  v.  Nicholson  (1858),  26  Beav.  58  ;  27  L.  J.  Ch.  810. 

[q]  Be  Huxtahle,  1902,  2  Ch.  793  ;  71  L.  J.  Ch.  876. 

(r)  Re  Orel/  (1885),  29  Ch.  D.  560;  54  L.  J.  Ch.  752;  Re  Bymer,  1895,  1 
Ch.  19 ;  64  L.  J.  Ch.  86 ;  Re  Buck,  1896,  2  Ch.  727  ;  65  L.  J.  Ch.  881  ;  Re 
Waring,  1907,  1  Ch.  166;  76  L.  J.  Ch.  49;  and  cf.  Re  Marchant  (1910),  54 
Sol.  J.  425,  where  the  institution  amalgamated  with  another. 

(s)  Re  Slevin,  1891,  2  Ch.  236 ;  60  L.  J.  Ch.  439. 

(t)  Re  Davis,  1902,  1  Ch.  876 ;  71  L.  J.  Ch.  459. 

(«)  The  Charitable  Funds  Investment  Act,  1870. 


742  WILLS  (conversion,   etc.). 

Sect.  VIIF. —  The  rights  of  tenant  for  life  and  remainderman  and 
the  duties  of  trustees  as  regards  irroperty  given  in  trust  for 
persons  in  succession. 

Rule  as  to  Where  a  testator  gives  his  residuary  personal  estate  to  trustees 

conversion 

with  regard  to    in  trust  for  A.  for  life,  with  remainder  over,   the  trustees  are 

perishable  and 

reversionary      bound  to  convert  into  monev  all  property  of   a  perishable  or 

property. 

wasting  nature  and  to  invest  the  proceeds  in  authorised  securities, 
Instances         uiiless  the  Will  sliows  a  contrary  intention  {x).     A  direction  out 

where  it  has  -^  ■' 

leTsehokil  *&^*  ^^  ^^^  rents  to  renew  leaseholds  and  keep  houses  in  repair  (?/) ; 

fofedAntpecie.  ^  ti'wst  to  Sell  the  property  on  the  death  of  the  tenant  for  life(^), 
or  only  in  a  given  event  ('/) ;  a  direction  not  to  sell  without  the 
consent  of  all  parties  {h) ;  and  a  power  to  trustees  to  retain  any 
portion  of  the  testator's  property  in  the  same  state  in  which  the 
same  shall  be  at  his  death  (c),  show  a  contrary  intention.  A 
discretionary  power  of  sale  given  to  tiustees  is  inconsistent  with 
an  immediate  sale.  If  the  discretionary  power  is  not  in  fact 
exercised  the  reversionary  property  must  be  apportioned  between 
tenant  for  life  and  remainderman  {d).  Where  specific  items  of 
property  have  been  combined  with  the  general  words  of  a 
residuary  gift,  or  have  been  pointed  to  specifically  in  the  gift 
over,  an  intention  to  exclude  the  rule  has  been  inferred  as  to  the 
property  so  specified  (f). 

(:c)  Howe  V.  E.  of  Dartmouth  (1802),  7  Ves.  137  ;  Macdonald  v.  Irvine 
(1878),  8  Ch.  D.  101  ;  47  L.  J.  Ch.  494  ;  and  see  1  Wh.  &  T.,  7th  ed.,  p.  68. 

(?/)   Grcive  v.  Crisford  (1853),  17  Beav.  507. 

(z)  AJcock  V.  Slojier  (1833),  2  M.  &  K.  699. 

(a)  Daniel  v.  Warren  (1843),  2  Y.  &  C.  C.  C.  290. 

(h)  Hinvesy.  II.  (1844),  3  Hare,  609;  see  also  Burton  v.  Mount  (1848),  2 
De  G.  &  Sm.  383. 

(c)  Gray  V.  Siggers  {ISHO),  15  Ch.  D.  74;  49  L.  J.  Ch.  819;  Be  Wilson, 
1907,  1  Ch.  394 ;  76  L.  J.  Ch.  210 ;  Be  Nicholson,  1909,  2  Ch.  Ill ;  78  L.  J.  Ch. 
516. 

id)  Be  Pitcairn,  1896,  2  Ch.  199;  65  L.  J.  Ch.  120;  Be  Rowlls,  1900,  2  Ch. 
107  ;  69  L.  J.  Ch.  562  ;   Re  Bcntham  (1906),  94  L.  T.  307. 

(e)  Bethune  v.  Kennedy  (1835),  1  M.  &  C.  114  ;  Vaughan  v.  i>'»cA'  (1841),  1 
Ph.  75;  Boiudeny.  B.  (1849),  17  Sim.  65;  Collins  v.  ('.  (1833),  2  M.  &  K. 
703 ;  Harris  v.  Poy^ier  (1852),  1  Drew.  174  ;  21  L.  J.  Ch.  915. 
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A  trust  to  pay  the  rents,  profits,  dividends,  and  annual  income  a  bequest  of 

rents  to  tenant 

of  the  residuary  property  to  a  tenant  for  Ufe  is  not  of  itself  for  life, 

whether 

sufficient  evidence  of  intention  that  leasehold  property  shall  be  sufficient  to 

entitle  him  to 

enjoyed    in   specie  where  the    testator  has  freehold  as    well  as  enjoy  in  sjjede. 
leasehold  property  (/).     Whether  it  is  so  where  the  testator  has 
no  freeholds  is  not  clear  (r/). 

Executors  are  allowed  a  year  from  the  testator's  death  for  Liability  of 

...  -PI  executors  who 

realising  his  property,  and  the  conversion  of  such  part  as  ought  neglect  to 

convert. 

to  be  converted.     If  they  neglect  this  duty  they  are  liable  for 
any  loss  which  may  arise  (h). 

As  between  tenant  for  life  and  remainderman,  where  there  is  Mode  of 

adjusting 

no  right  to  specific  enjoyment,  the  tenant  for  life  is  entitled,  as  accounts 

between 

from  the  day  of  the  testator's  death,  to  the  whole  income  derived  tenant  for  life 

and  remain- 

from  such  part  of  the  testator's  estate  as  is  properly  invested  (/).  derman. 
As  to  such  part  as  consists  of  unauthorised  investments,  he  is 
entitled  to  an  annual  sum  equal  to  the  interest  of  so  much  New 
Consols  as  would  have  been  purchased  with  the  unconverted 
property  if  such  conversion  had  been  made  at  the  end  of  the 
year,  and  the  excess  of  income  accruing  from  the  unconverted 
property  is  to  be  deemed  capital  (k).  If  the  Will  empowers  the 
trustees  to  retain  existing  investments,  but  says  nothing  as  to 
the  application  of  the  income  thereof  while  retained,  unauthorised 
investments  should  be  valued  at  the  end  of  the  year,  and  the 
tenant  for  life  will  be  entitled  as  from  the  death  of  the  testator 
to  interest  at  3  per  cent,  on  the  value  thereof,  and  the  excess  of 
income  will  be  capital  (/). 

(/)  Be  Game,  1897,  1  Ch.  881  ;  66  L.  J.  Cli.  505. 

{(/)  Goodoioiirjh  V.  Tremamondo  {184Q),  2  Beav.  512;  Pickup  v.  Atkinson 
(1846),  4  Hare,  624;  15  L.  J.  Ch.  213. 

(h)  Bate  V.  Hooper  (1855),  5  I).  M.  &  G.  338. 

(0  Angerstein  v.  3Iartin  (1823),  T.  &  R.  232;  2  L.  J.  (O.  S.)  Ch.  88 ; 
Hnvitt  V.  Morris  (1824),  T.  &  E.  241  ;  2  L.  J.  (O.  S.)  Ch.  81 ;  Tatpor  v.  Clark 
(1841),  1  Hare,  161 ;   11  L.  J.  Ch.  189. 

(A-)  Dimes  v.  Scott  (1828),  4  Russ.  195;  Taylor  y.  Clark,  sup. ;  Brvumv. 
Gdlatli/  (1867),  L.  E.  2  Ch.  751. 

(0  Brown  v.  Gellatbj,  sup.  ;  Wentuxirth  v.  W.,  1900,  A.  C.  163  ;  69  L.  J. 
P.  C.  13  ;  Be  Woods,  1904,  2  Ch.  4  ;  73  L.  J.  Ch.  204. 
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Principle  of 

aj)portion- 

luent 

as  regards 

property 

falling  in  some 

time  after 

deatli, 


or  x^roperty 
retained  at 
a  loss. 


Tenant  for  life 
not  entitled  to 
interim  income 
of  funds 
applied  in 
payment  of 
legacies. 


Carrying  on 
business. 


Where  the  residuary  estate  includes  outstanding  personal 
estate,  cf/.,  a  mortgage  debt  with  arrears  of  interest,  or  rever- 
sionary property  which  cannot  conveniently  be  sold,  such 
outstanding  personal  estate  will,  on  its  falling  into  possession,  be 
apportioned  between  tenant  for  life  and  remainderman  by 
ascertaining  what  sum  put  out  at  interest  at  3  per  cent,  on 
the  day  of  the  testator's  death,  and  calculated  with  yearly  rests 
and  deducting  income-tax,  would,  with  the  accumulations  of 
interest,  have  produced  at  the  day  of  receipt  the  amount  actually 
received,  and  the  sum  so  ascertained  will  be  treated  as  capital, 
and  the  residue  as  income  (m).  If  there  is  property  which 
it  is  desirable  to  retain  for  a  time  at  an  annual  loss,  such  loss 
should  be  apportioned  between  capital  and  income  on  the  same 
principle  (n). 

The  tenant  for  life  of  a  residue  is  entitled  to  the  income  of 
such  residue  only,  and  not  to  the  income  which  may  accrue  on 
such  part  of  the  testator's  estate  as  is  applied  in  payment  of 
legacies  during  the  period  which  may  intervene  between  the 
death  of  the  testator  and  the  actual  payment  of  such  legacies  (o), 
and  where  a  testator  bequeaths  legacies,  and  gives  his  residue  to 
a  tenant  for  life,  with  remainders  over,  executors  will  be  treated 
by  the  Court,  in  adjusting  accounts  between  the  tenant  for  life 
and  remainderman,  as  having  paid  the  debts  and  legacies  not 
out  of  capital  only,  but  with  such  portion  of  the  capital  as 
together  with  the  income  of  that  portion  for  one  year  was 
sufficient  for  the  purpose  (j>). 

Under  a  power  to  postpone  conversion  executors  may  carry  on 


(m)  Re  Chesterfield's  Trusts  (1883),  24  Ch.  D.  643 ;  52  L. 
Godden,  1893,  1  Ch.  292  ;  62  L.  J.  Oh.  469;  Me  Goodenough, 
65  L.  J.  Ch.  71 ;  Be  Roivlls,  1900,  2  Ch.  107 ;  69  L.  J.  Ch. 
1904,  2Cb.  4;  73  L.  J.  Ch.  204. 

(«    Re  Hengler,  1893,  1  Ch.  586 ;  62  L.  J.  Ch.  383. 

(o)  Holgate  v.  Jntnings  (1857),  24  Beav.  623. 

(p)  Allhiisen  v.  Whittell  (1867),  L.  E.  4  Eq.  295;  36 
Lambert  v.  L.  (1873),  L.  K  16  Eq.  320;  43  L.  J.  Ch.  106 
lished  in  the  first  case  applies  to  real  estate) ;  Marshall  v. 
2  Ch.  D.  199 ;  see  too  Ik  Dawson,  1906,  2  Ch.  211 ;  75  L.  J. 


J.  Ch.  958;  Be 
1895,  2  Ch.  537  ; 
562 ;  Be  Woods, 


L.  J.  Ch.  929; 
(the  rule  estab- 
Crowther  (1874), 
Ch.  604. 


WILLS    ((.'ON VERSION,    ETC.).  745 

a  testator's  business,  and  the  profits  arising  therefrom  will 
belong  to  the  tenant  for  life  as  income  (q). 

If  real  estate  is  directed  to  be  sold,  and  the  proceeds  of  sale  Destination  of 

money  arising 

are  absolutely  bequeathed,  the  property  from  that  time  acquires  from  land 

directed  to 

the  character  of  personalty,  and  in  the  event  of  the  death  of  the  i^e  sold, 

and  vice  versa. 

beneficiary  before  a  sale  the  proceeds  would  belong  to  his 
personal  representatives.  Again,  money  directed  to  be  laid  out 
in  the  purchase  of  land  from  the  creation  of  the  trust  assume 
the  character  of  real  estate,  and  devolve  as  such  on  the  real 
representatives  of  the  beneficiary,  whether  he  dies  before  or  after 
the  conversion  (/•). 

At  any  time  before  the  conversion,  the  beneficiary,  if  sui  juris   Election  to 

take  estate. 

and  absolutely  entitled,  may  elect  to  take  the  property  directed 
to  be  converted  in  its  actual  state ;  and  such  election  will  be 
implied  from  his  acts  (s).  The  beneficiaries  if  more  than  one 
must  all  be  sui  juris  and  absolutely  entitled. 

When  real  estate  is  directed  to  be  converted,  and  tlie  whole  of  Heir  not 

disinherited 

the   proceeds   of   sale   are   not    absolutely   disposed   of,  or   the  as  to  interests 

not  disposed 

disposition  thereof  wholly  or  partially  fails  by  lapse  or  otherwise,  of. 
the  heir  is  not  disinherited  by  the  direction  to  convert,  unless 
the  whole  beneficial  interest  in  the  proceeds  of  sale  is  in  the 
event  absolutely  disposed  of ;  so  far,  therefore,  as  the  beneficial 
interest  is  either  directly  or  indirectly  undisposed  of,  or  becomes 
so  by  subsequent  events,  the  interest  undisposed  of  belongs  to 
the  heir  and  not  to  the  next  of  kin  (t) ;  but  if  after  the  failure  of 


(q)  Re  Chancdlor  (1884),  26  Cli.  D.  42;  53  L.  J.  Ch.  443;  Re  Crouiher, 
1895,  2  Ch.  56  ;  64  L.  J.  Ch.  537  ;  Re  Elford,  1910,  1  Ch.  814;  79  L.  J.  Ch. 
385;  but  see  Re  Smith,  1896,  1  Ch.  171  ;  65  L.  J.  Ch.  269,  where  it  was  held 
that  the  business  must  not  be  carried  on  for  an  indefinite  time.  See  also 
Theobald,  7th  ed.,  457. 

(r)  Fletcher  v.  Ashhitrner  (1779),  1  Bro.  C.  C.  497  ;  1  Wh.  &  T.,  7th  ed., 
327,  and  cases  there  cited ;  Re  I>//so)i,  1910,  1  Ch.  750;  79  L.  J.  Ch.  433. 

(s)  Crahtree  v.  Bramble  (1747),  3  Atk.  680;  Mutloww.  Bigg  (1875),  1  Ch.  D. 
385;  45  L.  J.  Ch.  282;  Rr  Gordon  (1877),  6  Ch.  D.  531;  46  L.  J.  Ch.  794; 
Holder  v.  Lofts,  cited  30  Ch.  D.  656;  55  L.  J.  Ch.  234 ;  see  also  Re  Davidson 
(1879),  11  Ch.  D.  341. 

{t)  Ackroyd  v.  Smithson  (1780),  1  Bro.  C.  C.  503  ;  1  Wh.  &  T.,  7th  ed.,  372, 
and  cases  there  cited.     If,  however,  real  estate  is  settled  by  deed  upon  trust 
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Tenant  for  life 
not  liable  to 
remainderman 
for  permissive 
"waste. 


Trustees 
should  repair 
under  direction 
of  Court. 


Trustees  of 
leaseholds 
should  repair. 


the  disposition  the  heir  dies,  his  personal  representatives  and 
not  his  heir  are  entitled  to  the  undisposed  of  proceeds  (ii).  The 
principle  is  clear :  the  trust  for  conversion  is  created  for  the 
benefit  of  the  legatees,  and  not  for  the  next  of  kin,  so  that 
there  is  no  ground  for  depriving  the  heir  of  the  undisposed  of 
interest  simply  because,  under  the  trust  for  the  particular 
purposes  of  the  Will,  a  sale  may  have  taken  j^lace.  Where  a 
testator  directed  his  real  estate  to  be  sold,  and  the  proceeds  to  go 
as  his  personal  estate,  and  he  bequeathed  all  the  residue  of  his 
personal  estate  (including  the  proceeds  of  sale)  on  trusts  for  his 
children  equally,  and  one  of  the  children  died,  that  child's  lapsed 
share  in  the  proceeds  went  to  the  heir  of  the  testator  (,r). 

A  tenant  for  life,  whether  legal  or  equitable,  of  freeholds  or 
leaseholds  is  not  liable  to  the  remainderman  for  permissive 
waste  (//).  If,  however,  the  property  is  vested  in  trustees,  it  is 
their  duty  (in  the  interest  of  all  their  beneficiaries)  to  see  that  it 
does  not  fall  into  decay  for  want  of  proper  repairs,  and  the  proper 
course  is  for  them  to  apply  to  the  Court  for  directions.  On  such  an 
application  the  Court  will  direct  the  money  to  be  raised  in  such  a 
way  as  will  apportion  the  burden  fairly  between  the  equitable 
tenant  for  life  and  remainderman  (z).  This  doctrine  does  not  apply 
where  the  trustees  are  bare  trustees  with  no  duties  to  perform  (</). 

As  regards  leaseholds  bequeathed  to  or  in  trust  for  persons  in 
succession,  the  tenant  for  life  is  bound,  as  between  himself  and 


to  sell  for  certain  specified  purposes,  and  any  of  those  purposes  fail,  then, 
whether  the  trust  for  sale  is  to  arise  in  the  lifetime  of  the  settlor,  or  after  his 
death,  the  property  to  that  extent  results  to  the  settlor  as  personalty  from 
the  moment  the  deed  is  executed :  Clarke  v.  Franklin  (1858),  4  K.  &  J.  257; 
27  L.  J.  Oh.  567 ;  and  see  Be  Grimthorpe,  1908,  2  Ch.  675 ;  78  L.  J.  Ch.  20. 

{u)  Wilson  V.  Colts  (1860),  28  Beav.  215. 

(.r)  Tai/hr  v.  T.  (1853),  3  J).  M.  &  G.  190;  22  L.  J.  Ch.  742. 

(y)  Potvys  Y.  Blayrave  {1854),  4  I).  M.  &  G.  448;  24  L.  J.  Ch.  142;  Re 
CartwrifjM  (1889),  41  Ch.  D.  532  ;  58  L.  J.  Ch.  590  ;  Re  Parry,  1900,  1  Ch. 
160;  69  L.  J.  Ch.  190;  Theobald,  7th  ed.,  535  et  seq. 

(z)  Be  Ilotchkys  (1886),  32  Ch.  D.  408;  55  L.  J.  Ch.  546;  Be  Freinan, 
1898,  1  Ch.  28 ;  67  L.  J.  Ch.  14 ;  Re  McClure  (1907),  76  L.  J.  Ch.  52 ;  and  see 
Be  Farnham,  1904,  2  Ch.  561  ;   73  L.  J.  Ch.  667. 

(a)  Be  Willis,  1902,  1  Ch.  15;  71  L.  J.  Ch.  73. 
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the  general  estate  of  the  testator,  to  bear  the  burdens  incident 

to  the  property  under  the  terms  of  the  lease,  e.g.,  to  pay  the  rent 

and  perform  the  covenants  as  to  repair  and  insurance.     But  if  Expense  pay- 
able by  tenant 

repairs  are  rendered  necessary  by  the  neglect  of  the  testator  to  for  life  or  out 

of  general 

observe  the  covenants  in  his  lifetime,  the  expenses  should  be  estate  accord- 
ing to  circum- 

raised  out  of  his  general  estate  {h).  stances. 

Sect.  IX. — In  irltat  cases  precatorij  words  in  a  U^ill,  or  instructions 
hy  imrol,  or  an  unattested  u-ritin;!,  create  a  trust  (c). 

A  gift  of  property  is  sometimes  accompanied  by  what  are  called  when 

precatory 

precatory  words,  i.e.,  words  of  recommendation  or  desire  or  con-  words  create 

a  trust. 

fidence,  that  the  devisee  or  legatee  will  dispose  of  the  property 
for  the  benefit  of  some  other  person  or  persons,  and  in  such  cases 
the  question  arises  whether  a  trust  is  created.  In  considering 
whether  a  precatorj^  trust  is  attached  to  any  legacy,  the  Court 
will  be  guided  by  the  intention  of  the  testator,  and  not  by  any 
particular  words  in  which  the  wishes  of  the  testator  are 
expressed  (^0-  Reported  cases  are  of  little  value  ;  "the  whole  Will 
must  be  looked  at ;  and  unless  it  appears  from  the  whole  Will  that 
an  obligation  was  intended,  no  obligation  will  be  held  to  exist ; 
moreover,  in  some  of  the  older  cases  obligations  were  inferred 
from  language  which  in  modern  times  would  be  thought 
insufficient  to  justify  such  an  inference "  (e). 

If  a  testator,  either  verbally  or  by  an  unattested  writing,  com-  Verbal  or 

written 

municates  to  a  devisee  or  legatee  his  wishes  that  the  latter  shall  instructions 

create  a  trust, 

dispose  of  the  property  given  to  him  in  a  particular  manner,  and  if  assented  to 


the  devisee  or  legatee  promises  to  comply  with  those  wishes,  or 
by  his  silence  leaves  the  testator  to  suppose  that  he  intends  to 
do  so,  the  Court  will  compel  him  to  perform   the  promise  or 

(b)  See  Theobald,  7tli  ed.,  537,  and  cases  there  cited. 

(c)  See  generally,  Lewin,  11th  ed.,  144. 

(r?)  Re  Hamilton,  1895,  2  Ch.  370 ;  64  L.  J.  Ch.  799 ;  Re  Williams,  1897, 
2  Ch.  12 ;  66  L.  J.  Ch.  485 ;  Re  Oldfield,  1904,  1  Ch.  549  ;  73  L.  J.  Ch.  433 ; 
Comiskey  v.  Bcnuring  Hanbnr//,  1905,  A.  C.  84  ;  75  L.  J.  Ch.  263  ;  Re  Burhy, 
1910,  1  Ch.  215;  79  L.  J.  Ch.  182. 

(e)  Per  Lindley,  L.J.,  in  Re  Williams,  sup. 


by  legatee, 
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but  not 

otherwise. 


Rule  applies 
whether  Will 
refers  to 
undisclosed 
trust  or  not. 

Gift  to  a 
trustee  on 
undisclosed 
trust  lapses 
in  equity  for 
benefit  of  heir- 
at-law  or  next 
of  kin. 


understanding  on  the  faith  of  which  he  has  acquired  the  property. 
But  instructions  contained  in  an  unattested  writing,  which  is  not 
communicated  to  the  devisee  or  legatee  until  after  the  testator's 
death,  impose  no  obligation  ( /'). 

Where  a  gift  is  made  to  joint  tenants,  A.  and  B.,  on  a  secret 
trust,  which  is  communicated  to  A.  but  not  to  B.,  then  both  will 
be  bound  by  the  trust  if  the  promise  of  A.  to  carry  out  the  trust 
was  made  before  the  Will ;  but  if  A.'s  promise  was  entered  into 
subsequently  to  the  making  of  the  Will,  then  B.  is  not  bound  by 
it,  and  takes  beneficially  (r/). 

The  above  rule  applies  where  the  gift  to  the  devisee  or  legatee 
is  on  the  face  of  the  Will  for  his  own  benefit,  and  also  where 
the  Will  refers  to  an  undisclosed  trust  (/;). 

If  it  appears  on  the  face  of  a  Will  that  a  devisee  or  legatee  is 
to  hold  the  property  given  to  him  as  a  trustee,  but  the  trust  is 
not  disclosed  except  by  an  unattested  memorandum  not  com- 
municated to  A.  until  after  the  testator's  death,  the  beneficial 
interest  in  the  property  will  be  treated  as  undisposed  of,  and  will 
fall  into  residue,  or  devolve  on  the  heir  or  next  of  kin  as  in  the 
case  of  a  lapsed  gift  (i). 


Personal  estate 
vests  in  execu- 
tors for  pay- 
ment of  debts. 


Sect.  X. — Tlic  Uahility  of  the  property  of  a  deceased  person  to  the 
piayment  of  his  debts,  and  the  duties  and  liabilities  of  the 
personal  representatives  in  respect  thereof  (k). 

It  is  the  duty  of  an  executor  or  administrator  to  aj)ply  the 
personal  estate  of  the  deceased  person  in  payment  (1st)  of  his 
debts  and  funeral  and    testamentary  expenses  and    the  death 


(/)  McCormick  v.  Grogan  (1811),  L.  E.  4  II.  L.  82  ;  Be  Pitt  Rivers,  1902, 
1  Ch.  403 ;  71  L.  J.  Ch.  225. 

{g)  Re  Stead,  1900,  1  Ch.  237  ;  69  L.  J.  Ch.  49. 

[h)  Re  Fleetwood  (1880),  15  Ch.  D.  594;  49  L.  J.  Ch.  514;  Re  ffuxtable, 
1902,  2  Ch.  793;  71  L.  J.  Ch.  876;  cf.  Re  Hetley,  1902,  2  Ch.  866;  71  L.  J. 
Ch.  769. 

(0  Mud'hstonv.  Broum  {\mi),  6  Ves.  52;  Re  West,  1900,  1  Ch.  84;  69 
L.  J.  Ch.  71. 

{k)  See  generally,  Williams  on  Executors,  10th  ed. 
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duties,  and  (2ndly)  of  any  legacies  given  by  his  Will,  and  to 
pay  the  surplus  to  the  person  or  persons  entitled  thereto  as 
residuary  legatee,  next  of  kin,  or  otherwise.  For  this  purpose 
all  the  personal  estate  vests  in  the  first  instance  in  the  personal 
reiDresentative,  although  specifically  bequeathed,  with  power  to 
sell  and  dispose  of  it,  and  a  purchaser  from  him  is  not  bound  to 
see  to  the  application  of  the  purchase-money.  There  is  no  par- 
ticular time  at  which  a  presumption  arises  that  all  the  debts  are 
paid,  and,  consequently,  that  the  executor's  right  to  sell  has 
ceased  (l). 

The  debts  of  a  deceased   person   include  all   liabilities  which  Debts  include 

future 

may  result  out  of  ohligations  entered  into  by  him  in  his  life-  liabilities. 
time,  e.g.,  the  liability  to  pay  the  rents  and  perform  the  covenants 
in  a  lease  (/»),  or  liability  for  subsidence  from  mining. 

An   assignment   for  valuable  consideration   by  a   legatee   of  Alienation  by 

legatee  valid 

personal  estate  with  the  assent  of  the  executor  is  valid  against  against  debts. 
any  debts  of  the  testator  remaining  unpaid  (?i). 

The  L.  P.  Act,  1859,  s.  27,  provides  in  effect  that  an  executor  Executor  not 

liable  in 

or  administrator  who  has  assigned  leasehold  property  to  a  pur-  respect  of  rent 

and  covenants 

chaser,  and  has  distributed  the  residuary  estate  among  the  persons  in  lease  in 

certain  cases. 

entitled  thereto,  shall  not  be  personally  liable  in  respect  of  any 
subsequent  claims  under  the  lease  for  rent  or  breach  of  covenants. 

S.  29  of  the  same  Act  provides  that  an  executor  or  adminis-  Executor  after 

advertising  for 

trator  who  has  advertised  for  creditors  to  send  in  their  claims  creditors  may 

distribute 

may  distribute  the  residuary  estate  among  the  persons  entitled  without 

liability  to 

thereto,  having  regard  to  the  claims  of  which  such  executor  or  creditors  who 

do  not  give 

administrator  has  had  notice  at  the  time  of  distribution,  and  notice. 
shall  not  be  liable  for  the  assets  to  any  creditor  of  ^Yhose  claim 
he  had  not  notice. 

Ss.  1  and  2  of  the  L.  T.  Act,  1897,  vest  the  real  estate  of  a  Effect  of  ss.i 

and  2  of  L.  T. 
Act,  1897. 

(0  Ik  Whistltr  (1SS7),  35  Ch.  D.  561;  5(5  L.  J.  Cli.  827;  Jie  Venn  and 
Furze,  1894,  2  Ch.  101;  63  L.  J.  Ch.  303;  L'e  Jlenson,  1908,  2  Ch.  356;  77 
L.  J.  Ch.  598  ;  but  see  Be  Verrell,  1903,  1  Ch.  65;  72  L.  J.  Ch.  44. 

(/7i)  Earner's  Devisees  Case  (1852),  2  D.  M.  &  G.  366 ;  21  L.  J.  Ch.  832. 

(«)  Dill-es  V.  Broadmead  (1860),  2  D.  F.  &  J.  566;  30  L.  J.  Ch.  268. 
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Meaning  of 
"real  estate." 


Liability  of 
real  estate  not 
within  Act  of 
1897  to  debts. 


(1)   Where 
there  is  a 
charge  of 
debts. 


(2)  Where 
there  is  no 
charge  of 
debts. 


person  dying  after  1897,  in  his  personal  representatives,  and  con- 
fer and  impose  on  them  the  same  powers  and  duties  in  regard  to 
it  as  if  it  were  a  chattel  real.  All  the  executors  who  do  not  re- 
nounce or  disclaim  are  necessary  parties  in  a  disposition  of  real 
estate  (o).  Subject  to  such  powers  and  duties,  the  personal 
representatives  are  to  hold  the  real  estate  in  trust  for  the  persons 
by  law  beneficially  entitled  thereto  (oo),  viz.,  the  heir  or  devisees, 
according  as  the  deceased  has  died  intestate  or  left  a  Will. 

The  term  "  real  estate  "  includes  all  freehold  property  of  or  to 
which  the  deceased  is  at  the  time  of  his  death  seised  or  entitled 
for  any  devisable  interest,  whether  legal  or  equitable  (jj),  or  over 
which  he  executes  by  his  Will  a  general  power  of  appointment, 
and  also  equitable  interests  in  copyhold  or  customary  freehold 
land  (q). 

Real  estate  not  falling  within  the  above  enactment,  viz.,  the  real 
estate  of  a  person  who  has  died  before  1898,  and  the  legal  interest 
in  copyhold  land  of  a  person  who  has  died  before  or  after  1898, 
may  be  made  available  for  the  payment  of  his  debts  in  the  follow- 
ing ways  :  (1)  Where  the  deceased  person  has  by  his  Will  charged 
such  real  estate  or  any  specific  portion  thereof  with  the  payment 
of  his  debts  or  with  the  payment  of  any  legacy  or  otlier  specific  sum 
of  money,  the  L.  P.  Act,  1859,  ss.  14  to  16,  enables  any  person  or 
persons  to  whom  the  estate  charged  has  been  devised  for  all  the 
testator's  estate  and  interest  therein,  or  if  there  is  no  such  devise, 
then  the  executors  named  in  the  Will,  to  raise  such  debts,  &c.,  by 
a  sale  or  mortgage  of  the  estate  charged.   (2)  Where  the  owner  of 

(o)  Re  Fawley,  1900,  1  Ch.  uS;  69  L.  J.  Ch.  G;  and  see  p.  716,  siq). 

{oo)  The  word  "  beneficially  "  may  create  a  difficulty  in  some  cases. 
Suppose,  for  instance,  that  a  testator  appoints  A.  and  B.  executors,  and 
devises  land  to  C.  and  D.  upon  trusts.  It  is  apprehended  that  it  would  be 
the  duty  of  A.  and  B.,  after  the  debts,  &c.,  are  paid,  to  convey  the  land  to 
C.  and  D.,  although  they  are  not  beneficially  entitled. 

{j})  The  marginal  note  to  s.  1  (1),  "devolution  of  legal  estate,  &c.,"  is 
inaccurate,  and  can  have  no  effect  in  controlling  the  operation  of  the 
section  ;  marginal  notes  to  an  Act  of  Parliament  are  not  part  of  it :  Sutton 
V.  S.  (1883),  22  Ch.  D.  511 ;  52  L.  J.  Ch.  333. 

((/)  Be  Somerville  and  Turner,  1903,  2  Ch.  583  ;  72  L.  J.  Ch.  727. 
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such  real  estate  has  died  intestate  or  has  made  a  Will  contain- 
ing no  charge  of  debts,  the  heir  or  devisee  is  liable  for  the  debts 
to  the  extent  of  the  laud  descended  or  devised  or  their  value,  and 
the  land  itself  may  be  sold  or  mortgaged  in  an  administration 
action,  and  there  is  no  difference  in  this  resj)ect  between  specialty 
and  simple  contract  debts  (>•),  If,  before  any  administration  jDro-  Alienation  by 
ceedings  are  taken,  the  heir  or  devisee  disposes  of  the  land  for  against  debts. 
valuable  consideration,  whether  by  sale  or  ante-nuptial  settlement, 
the  disposition  is  valid  (s),  but  a  voluntary  settlement  or  a  judg- 
ment entered  up  against  the  heir  or  devisee  will  not  prevail  (t). 

Though  the  L.  T.  Act,  1897,  renders  unnecessary  an  express  Effect  of 
charge  of  debts  on  real  estate,  it  does  not  affect  the  application  where  l.t. 
of  the  doctrine  of  marshalling  in  favour  of  pecuniary  legatees  applies.  ' 
where  land  is  devised  subject  to  an  express  charge  of  debts,  and 
the  personal  estate  is  exhausted  in  paying  debts  {u).     The  Act 
does  not  render  nugatory  a  charge  of  debts  on  real  estate  which 
brings  the  debts  within  the  E.  P.  Limitation  Act,  1874  (x). 

S.  3  of  the    Act  of  1897  provides   that  the  personal  repre-  Assent  by 
sentatives  may  assent  to  any  devise  contained  in  a  Will,  or  may  to  devise.'or  ' 

111  •   1     1     1  1      •  conveyance 

convey  the  land  to  any  person  entitled  thereto  as  heir,  devisee,  or  to  devisee. 
otherwise,  and  may  make  the  assent  or  conveyance  either 
subject  or  not  to  a  charge  for  the  payment  of  any  money  whit-h 
the  personal  representatives  are  liable  to  pay.  On  an  assent  or 
conveyance  subject  to  such  charge  all  liabilities  of  the  personal 
representatives  in  respect  of  the  land  cease,  except  as  to  any  acts 
done  or  contracts  entered  into  by  them  before  such  assent  or 
conveyance.     The  personal  representatives  can  assent  or  convey 

(r)  11  Geo.  4  &  1  Will.  4,  c.  47,  ss.  2—4,  6,  8  ;  3  &  4  Will.  4,  c.  104; 
32  &  33  Vict.  c.  46  ;  PieSamsoit,  1906,  2  Ch.  584;  70  L.  J.  Ch.  21  ;  Be  Jennes 
(1909),  53  Sol.  J.  376. 

(s)  Spackmanw.  TimhrtU  (1S37),  8  Sim.  253;  6  L.  J.  Ch.  147;  Ilkliardson 
V.  Horton  (1843),  7  Beav.  112;  13  L.  J.  Ch.  186;  lie  Hahjehj  (1887),  34 
Ch.  D.  379  ;  56  L.  J.  Ch.  360 ;  Re  Moon,  1907,  2  Ch.  at  p.  310 ;  76  L.  J.  Ch. 
535 ;  and  see  Re  AtHnson,  1908,  2  Ch.  307 ;  77  L.  J.  Ch.  766. 

{t)  Kinderlei/  v.  Jervis  (1856),  22  Beav.  1  ;  25  L.  J.  Ch.  538. 

(h)  Re  Kempster,  1906,  1  Ch.  446 ;  75  L.  J.  Ch.  286. 

{x)  Re  Balls,  1909,  1  Ch.  791  ;  78  L.  J.  Ch.  341. 
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Executors 
after  giving 
statutory 
notice  to 
creditors  may 
safely  assent 
to  devise. 


Effect  of 
assent  or 
conveyance. 


Operation  of 
devise  for  the 
payment  of 
debts  as 


Statute  of 
Limitations. 


at  their  option  (?/),  but  a  conveyance  is  desirable,  as  assents  are 
often  lost.  A  conveyance  is  essential  in  the  case  of  an  intestacy. 
An  assent,  if  not  under  seal,  does  not  require  a  stamp  (z). 

The  same  section  also  provides  that  at  the  ex})iration  of  one 
year  after  the  death  of  the  owner  the  Court  may  at  the 
request  of  any  person  entitled  to  the  land  order  a  conveyance 
to  him. 

S.  29  of  the  L.  P.  Act,  1859,  apjDlies  to  real  estate  falling 
within  the  operation  of  the  L.  T.  Act,  1897,  and  if  an  executor 
or  administrator  has  given  the  notices  prescribed  by  that  section, 
and  has  paid  all  the  debts  of  which  he  has  knowledge,  he  may 
safely  assent  to  a  devise  of  land,  or  convey  the  land  to  a  devisee 
or  heir  without  any  charge. 

Whether  he  conveys  without  a  charge  or  subject  to  a  charge 
"  for  monies,  if  any,  which  the  personal  representatives  are 
liable  to  pay,"  the  effect  will  apparently  be  the  same.  The 
devisee  will,  to  the  extent  of  the  value  of  the  land,  be  liable  for 
any  debts  discovered  after  the  conveyance  and  while  he  remains 
owner,  and  if  he  sells,  his  liability  for  such  debts  will  remain, 
but  the  purchaser  will  have  a  good  title,  and  need  make  no 
inquiry  about  debts  («). 

A  devise  or  trust  for  the  payment  of  debts  raises  no  trust  for 
the  payment  of  those  debts  which  have  been  barred  by  the 
Statute  of  Limitations  before  the  death  of  the  testator  {b)  ;  and 
if  the  time  allowed  by  the  statute  has  not  run  out  at  the  testator's 
death,  such  a  devise  or  trust  will  not  prevent  the  statute  from 
running  in  equity  after  the  death  of  the  testator  either  as  to 
real  (c)  or  personal  estate  (^0- 


{y)  He  Fix,  1901,  W.  N.  165. 

(z)  Kemjj  V.  /.  E.  C,  1905,  1  K.  B.  581 ;  74  L.  J.  K.  B.  112. 

(o)  See  Be  Cartj  and  Lott,  1901,  2  Ch.  463 ;  70  L.  J.  Ch.  653. 

Ih)  Burke  V.  Jones  (1813),  2  Ves.  &  B.  275. 

(r)  E.  P.  Liin.  Act,  1874,  s.  10;  and  see  Williams  v.  W.,  1900,  1  Ch.  152; 
69  L.  J.  Ch.  77. 

((/)  Evans  V.  Tweedy  (1839),  1  Beav.  55;  8  L.  J.  Ch.  46;  Frealce  v.  Crane- 
feldt  (1839),  3  M.  &  Cr.  499 ;  8  L.  J.  Ch.  61. 
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Sect.  XI. — Tlic  devolution  and  distribution  of  tJte  real  and  personal 
estate  of  an  intestate,  and  the  right  of  the  Crown  where  the 
intestate  leaves  no  heir  or  jjersonal  representative. 

The  real  and  personal  estate  of  every  person  dying  intestate  (e)  widow  en- 
after  the  29tli  September,  1890,  leaving  a  widow  but  no  issue,  if  out  of  real 

^       -,  ,     ,  .        and  personal 

its  net  amount  or  value  does  not  exceed  iboOO,  belongs  to  Ins   estate  where 

.  no  issue. 

Widow  absolutely.  If  its  net  amount  exceeds  that  sum,  the 
widow  is  entitled  to  =£500  out  of  it,  with  interest  at  4  per  cent. 
per  annum,  from  the  death  of  the  intestate,  and  such  charge  is 
borne  by  the  real  and  personal  estate  rateably  according  to 
value  (,/').  The  charge  is  paramount  to  the  wife's  right  to 
dower,  which  will  attach  to  that  part  only  of  the  real  estate 
which  remains  after  raising  its  proper  share  of  the  i;500  (g). 

Subject  as  above,  and  to  the  L.  T.  Act,  1897,  and  rights  to  an  Descent 

of  freeholds. 

estate  by  the  curtesy  and  dower,  the  freehold  land  of  a  person 
dying  intestate  devolves  according  to  the  rules  of  descent  estab- 
lished by  the  common  law,  as  modified  by  the  Inheritance  Act, 
1833,  for  a  full  statement  and  explanation  of  which  the  reader 
is  referred  to  Stephen's  Commentaries,  Book  II.,  Part  I.,  c.  xi.     It  General  result 

.,,...,  of  rules  of 

Will  be  surhcient  here  to  state  as  a  general  result  of  these  rules  descent  as  to 

order  of 

that  the  order  of  succession  where  the  intestate  (whom  we  will  succession. 
call  A.)  has  acquired  land  by  purchase,  as  opposed  to  descent  (not 
being  gavelkind  land  or  land  of  burgage  tenure),  is  as  follows  : — 

(1.)  First  in  order  come  A.'s  eldest  son  and  his  issue  ad  infinitum,   Sons  according 
next  A.'s  second  son  and  his  issue,  and  so  on  to  the  youngest  and^their  ^ 
son.     If  A.  has  left  no  son  nor  issue  of  a  son,  A.'s  daughters  and   issue. 
tlieir   lineal    descendants    take    in    equal    shares    as    between   Daughters 

I        •  !■  I  111  equally  and 

daughters,  tlie  issue  of   a  deceased  daughter  representing  her.   their  iissue. 
As     among    the   issue    of    deceased    sons    and  daugliters   the 
descent  is  governed  by  the  rules : — (i.)  That  males  are  preferred 


(c)  I.e.,  wholly  intestate  :  Re  Twii/g,  1892,  1  Ch.  319 ;  61  L.  J.  Ch.  444  ; 
Me  Gaffe,  1908,  2  Ch.  500  ;  77  L.  J.  Ch.  776. 

(/)  Intestates'  Estates  Act,  1890;  see  also  Re  Heath,  1907,  2  Ch.  27U;  76 
L.  J.  Ch.  450  ;  ^e  Manser,  1910,  W.  N.  61. 

{<])  Re  Charriere,  1896,  1  Ch.  912  ;  65  L.  J.  Ch.  460. 

P. — VOL.  II.  48 
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Father. 

Brothers  and 
sisters  of  the 
whole  blood. 


Half-brothers 
and  sisters  on 
the  father's 
side. 


Paternal 
grandfather, 
uncles  and 
aunts  and 
their  issue. 

Other  paternal 
ancestors  and 
their  issue. 

Maternal 
ancestors  and 
their  issue. 

Descent  to  be 
traced  from 
last  pur- 
chaser. 


Descent  in 
gavelkind 
land. 


to  females,  (ii.)  That  among  male.s  the  eldest  is  preferred,  while 
females  take  equally.  And  (iii.)  that  the  parent  is  always 
preferred  to  and  takes  iu  exclusion  of  his  own  issue. 

(2.)  If  A.  has  left  no  issue,  his  father  succeeds. 

(3.)  If  A.  has  left  no  issue  nor  a  father,  A.'s  brothers  of  the  whole 
blood  and  their  lineal  descendants  take,  an  elder  brother  and 
his  issue  being  always  preferred  to  younger  brothers  and  their 
issue.  The  issue  of  a  dead  brother  represent  their  parent  as  in 
the  case  of  A.'s  own  sons. 

(4.)  Then  come  A.'s  sisters  of  the  whole  blood  equally  and  their 
issue,  the  issue  of  a  dead  sister  representing  her  as  in  the  case 
of  A.'s  daughters. 

(5.)  Then  come  A.'s  half-brothers  on  the  father's  side,  aud  their  issue 
in  similar  order. 

(6.)  Then  A.'s  half-sisters  on  the  father's  side,  and  their  issue  in 
similar  order. 

(7.)  Then  A.'s  paternal  grandfather,  then  A.'s  paternal  uncles  aud 
aunts,  and  their  issue  in  similar  order. 

(8.)  Then  A.'s  more  remote  paternal  ancestors,  and  their  issue  in 
similar  order,  the  nearer  ancestor  and  his  issue  being  always 
preferred  to  the  more  remote  ancestor  and  his  issue. 

(9.)  When  all  the  paternal  line  is  exhausted,  the  maternal  ancestors 
and  their  issue  take  in  similar  order. 

Where  the  intestate  has  himself  acquired  the  land  by  descent, 
the  descent  on  his  death  must  be  traced  from  the  last  purchaser, 
i.e.,  from  the  person  who  last  acquired  the  land  otherwise  than  by- 
descent  (//).  In  the  application  of  this  rule  a  question  has  arisen 
in  the  case  of  a  man  who  after  purchasing  land  dies  intestate 
leaving  two  daughters,  one  of  whom  afterwards  dies  intestate 
leaving  a  son,  whether  the  moiety  of  the  deceased  daughter 
passes  entirely  to  the  grandson,  or  to  the  other  daughter  and 
grandson  equally.  It  has  been  held  that  the  grandson  takes 
the  whole  moiety,  he  being  in  respect  of  that  moiety  the  heir  of 
the  purchaser  (/). 

According  to  the  custom  of  gavelkind  which  prevails  in  Kent, 
land  descends  to  all  males  in  equal  degree  in  equal  shares,  and 


(A)  Inheritance  Act,  1833,  s.  2. 

{i)  Cooper  v.  Fraiice  (1850),  19  L.  J.  Ch.  313;  Re  Matson,  1897,  2  Ch.  509; 
66  L.  J.  Oh.  696. 
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this  extends  to  collaterals  of  every  degree  however  remote  (J), 
and  in  default  of  males  to  all  females  in  equal  degree. 

The  personal  estate  of  an  intestate  (subject  to  the  payment  of  Succession  to 

.  1     (>  1  1  II-  personal  estate 

his  debts  and  runeral  and  testamentary  expenses,  and  subject  regulated 

.    .  (except  in  case 

also  to  the  provision  of  *500  for  the  widow  where  there  are  no  of  married 

woman)  by 

issue,  as  above  mentioned)  is  distributable  (unless  the  intestate  is  statutes  of 

Distribution. 

a  married  woman)  according  to  the  rules  laid  down  in  the 
Statutes  of  Distribution.  The  general  result  of  these  enactments 
is  as  follows  : — 

(1.)  If   the   intestate  (whom   we   will    call   A.)   leaves  a   widow,   she  Widow's 

takes  one-third,  if  there  are  children,  and  if  not,  one-half.  snare. 

(2.)  The  children  take  equally  between  them  two-thirds,  if  there  is  a  children  and 

widow,  and  if  not,  the  whole.     If  any  child  has  died  before  A.  then- repre- 

.  .  sentatives. 

leavmg   issue,  the   issue  take  ^jer  stirpes  the  share  which  the 

deceased  child  would  have  taken  if  he  or  she  had  survived  A., 

and   this    distribution  ^jer    stirjjes    takes    jjlace    when   all  A.'s 

children  have  died  liefore  him  leaving  issue  (/.•).     If  any  child   Advancement 

of    A.    (not   being    his    heir)    has    any    estate   in    land  bv  the   fo  be  brought 

^  °  IT  "  '"*o  hotchpot. 

settlement  of  A.,  or  has  received  any  advancement  from  A.  by 

way  of  portion,   he    must  bring    any   such    advancement  into 

hotchpot  (/). 
(3.)  If  A.    leaves  no  issne,  his  father  takes   one-half  or  the   whole,   Father. 

according  as  A.  has  left  a  widow  or  not. 
(4.)   If  A.  leaves  no  issue  nor  a  father,  one-half  of  the  whole  (according  Mother, 

as  A.  has   left  a  widow  or    not)    goes  to  his  mother  (m)  and   '^.'^''^'^l^ers  and 

'     °  ^     ^  sisters,  and 

brothers  and  sisters  equally.      If  there  are  several  brothers  or  their  repre- 

sisters,  and  some  or  one  of  them  (but  not  all)  have  died  leaving  *'*^"  '^  '^^^' 
issue,  the  issue  take  ^er  sdrj^es  the  share  which   their  parent 

would   have  taken  if  living  (?i).      The  half-blood  take  in  equal  Half-blood 

rank  with  the  whole  blood.'  take  equally 

with  whole 

(5.)   If  A.  leaves  no  issue,  father,  brother,  or  sister,  one-half  or  the  whole  blood, 
(according  as  A.  has  left  a  widow  or  not)  goes  to  his  mother  (if  Mother, 
living),  and  if  he  leaves  no  mother,  then  to  his  nearest  of  kin  in   Next  of  km. 
equal  degree,  but  no  representation  is  allowed  among  collaterals   sentr/ion  after 
after  brothers'  and  sisters'  children.  brothers'  and 

sisters' 

children. 
(J)  Be  Chenoweth,  1902,  2  Ch.  488;   71  L.  J.  Ch.  739. 

{Ic)  Re  Ross's  Trusts  (1871),  L.  E.   13  Eq.  286;  41  L.  J.  Ch.  130;  Be  Natt 

(1888),  37  Ch.  D.  517  ;  57  L.  J.  Ch.  797. 

(l)  22  &  23  Car.  2,  c.  10,  s.  3. 

(m)  1  Jac.  2,  c.  17,  s.  7. 

(n)  Re  Gist,  1906,  2  Ch.  280 ;  75  L.  J.  Ch.  657. 

48—2 
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personalty. 


Distribution 
of  movable. 
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(6.)  Grandpiireiits  (on  both  sides  without  distinction)  being  in  the 
second  degree  from  A.  take  after  brothers  and  sisters  (o). 

(7.)  After  grandparents  come  uncles,  aunts,  nephews,  and.  nieces  (^^), 
who  all  take  /)er  capita,  being  in  the  third  degree. 

((S.)  Then  come  great- grandparents,  and  after  them  great-uncles  and 
aunts,  great-nephews  and  nieces,  and  first  cousins,  being  in  the 
fourth  degree,  and  so  on  to  kindred  in  the  fifth  and  more 
remote  degree.s,  all  in  the  same  degree  taking  ^j)er  capita. 

An  advancement  by  portion  within  the  3rd  section  of  the 
Statute  of  Distribution  is  a  sum  given  by  a  parent  to  establish  a 
child  in  life  or  to  make  a  provision  for  such  child,  as,  cfj.,  on 
marriage,  or  by  buying  an  outfit  for  a  son  going  into  the  army, 
or  by  buying  a  goodwill  of  a  business,  or  by  paying  a  son's 
admission  fee  to  an  Inn  of  Court,  or  the  premium  and  stamp 
on  his  being  articled  to  a  solicitor,  but  mere  annual  payments 
will  not  be  treated  as  advancements,  r.//.,  the  payment  of  a  fee 
to  counsel  in  the  case  of  a  son  going  to  the  Bar,  or  the  price  of 
outfit  and  passage-money  of  an  officer  in  the  army  going  out  to 
India  with  his  regiment  (g).  A  sum  of  money  given  by  a  father 
to  a  son,  to  enable  him  to  pay  a  debt  or  debts,  is  not  necessarily 
an  advancement  to  the  son  by  way  of  portion,  but  may  be 
regarded  as  a  temporary  assistance  (r). 

The  Statute  of  Distribution  does  not  apply  to  the  case  of  a  wife 
dying  possessed  of  personal  estate.  In  such  case  the  husband  is 
entitled  to  administer  and  to  take  the  whole  for  his  own  use  (s). 

Movable  property  wherever  locally  situated  is  distributed 
according    to    the    law    of    the    place   where  the  intestate  was 

(o)  See  last  note. 

(p)  It  will  be  borne  in  mind  that  if  A.  had  left  a  brother  or  sister,  and 
nephews  or  nieces  being  the  children  of  a  deceased  brothei-  or  sister,  the 
nephews  or  nieces  would  have  taken  a  share  under  (4) ;  but  if  A.  leaves  no 
brothers  or  sisters,  nephews  and  nieces  can  only  come  in  as  above  stated. 

(5)  Boijd  V.  B.  (1867),  L.  E.  4  Eq.  305 ;  36  L.  J.  Ch.  877  ;  Taylor  v.  T. 
(1875),  L.  E.  20  Eq.  155  ;  44  L.  J.  Ch.  718. 

(r)  Re  Scott,  1903,  1  Ch.  at  p.  3 ;  72  L.  J.  Ch.  20,  following  Be  Lacon,  1891, 
2  Ch.  482  ;  60  L.  J.  Ch.  403  ;  and  preferring  the  view  in  Taylor  v.  T.,  sup.,  to 
that  in  Boydy.  B.,  sup.,  and  in  BlocUey  v.  B.  (1885),  29  Ch.  D.  250;  54 
L.  J.  Ch.  722. 

(a)  29  Car.  2,  c.  3,  s.  24. 
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domiciled  at  his  death,  but  for  this  purpose  a  chattel  interest  in  according  to 

law  of 

land  IS  not  regarded  as  movable.  domicile. 

If  a  person  dies  intestate  and  without  an  heir,  his  real  estate,  Escheat  on 

failure  of 

whether  legal  or  equitable  (t),  passes  to  the  Crown,  or  mesne  i^eirs. 
lord  if  tliere  is  one,  by  escheat.      The  Crown  may  waive  the 
escheat,    and  in   such  case  the   Treasury  Solicitor  will  convey 
the  land  to  the  person  in  whose  favour  such  waiver  is  made  (it). 

If  a  person  dies  without  any  kindred  and  intestate,  his  personal  Right  of 

.     .  .  .  Crown  to  per- 

estate  goes  to  the  Crown,  and  admmistration  will  be  granted  to  sonai  estate 

when  no 

the  nominee  of  the  Crown  (x).     The  L.  T.  Act,   1897,  does  not  kindred. 
bind  the  Crown,  and  where  real  and  personal  estate  escheat  the  does  noVbind ' 
Solicitor  to  the  Treasury  should  be  granted  administration  of  ^'°"'"- 
the  personal  estate  only.      The  legal  estate  in  the  land  does  not 
vest  in  him  as  the  Crowai's  nominee  i>j). 

Sect.  XII, — Probate  and  letters  of  adiitiiiistratioii. 

Under  the  Coiu-t  of  Probate  Act,  1857,  a  Will  of  personal  estate  must  Wills  of  per- 
be  proved,  or  if  the  owner  has  died  intestate  administration  to  his  be^roved"^ 
effects  must  be  taken  out  in  the  Probate  Division  of  the  High  Court  of 
Justice,  either  in  the  principal  registry,  or  in  the  registry  of  the  district 
in  wliich  the  testator  or  intestate  had  a  fixed  place  of  abode  at 
his  death  (£).  The  Intestates  Acts,  1873  and  1875,  provide  that  where 
an  intestate's  estate  does  not  exceed  £100,  the  widow  or  children 
of  the  intestate,  if  residing  more  than  three  miles  from  tlie  Probate 
District  Registry,  may  apply  to  the  Piegistrar  of  the  County  Court,  and 
obtain  letteis  of  administration  through  him. 

By  Part  I.  of  the  L   T.  Act,  1897,  real   estate  is  ])laced  on  the  same   Probate,  &c., 
footing  as  chattels  real,  as  regards  the  necessity  for  probate  or  letters  of  necessary 

o  JO  J  r  as  regards  real 

administration,  where  the  owner  has  died  after  1897,  bnt  for  this  purpose  estate  after 

1897 
"real  estate"  does  not  include  land   of  copyhold   tenure,  or  customary 

freeholds,  in  any  case  in  which  an  admission  or  any  act  by  the  lord  is 
necessary  to  perfect  the  title  of  a  purchaser  from  the  customary  tenant, 
but  e(|uitable  interests  in  copyholds  devolve  on  the  personal  repre- 
sentatives (a).     Probate  will  not  be  granted  to  the  devisee  of  the  whole 

{t)  Be  Wood,  1896,  2  Ch.  596  ;  65  L.  J.  Ch.  814. 

(m)  Intestates'  Estate  Act,  1884,  ss.  4 — 7. 

(.t)  Same  Act,  ss.  1,  2. 

ly)  In  h.  HartJty,  1899,  V.  40  ;  68  L.  J.  P.  16. 

(2)  S.  46. 

(rt)   Re  Homer riUc  ami  Turner,  1903,  '2  Ch.  58;5  ;   72  L.  J.  Ch.  727. 
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estate,  but  letters  of  administration  with  the  Will  annexed  must  be 
taken  out  in  the  usual  way  (h).  Real  estate  is  liable  in  the  same  way 
as  personal  estate  for  the  costs  of  a  probate  action  (c),  but  costs 
exclusively  occasioned  by  the  administration  of  real  estate  must  be 
borne  by  real  estate  (d).  In  cases  not  coming  within  the  above  enact- 
ment, the  probate  of  a  Will  may  be  produced  in  Court  to  establish  a 
devise  of  real  estate  upon  certain  conditions  (e). 

If  an  executor  dies  having  himself  by  Will  appointed  an  executor, 
the  latter  becomes  the  executor  of  the  original  testator;  but  if  the  first 
executor  dies  intestate,  his  administrator  does  not  represent  the  original 
testator,  but  letters  of  administration  de  bonis  non  with  the  Will 
annexed  of  the  original  testator  must  be  taken  out.  In  like  manner,  if 
A.  dies  intestate,  and  B.  takes  out  letters  of  administration  to  his  estate 
and  afterwards  dies,  the  executor  or  administrator  of  B.  does  not 
represent  A.,  but  new  letters  of  administration  de  bonis  non  of  A.  must 
be  taken  out. 

If  two  or  more  persons  are  appointed  executors  and  all  prove  the 
Will,  the  representation  passes  to  the  executor  of  the  last  survivor. 

If  an  executor  renounces  probate  of  a  W^ill,  or  dies  without  having 
taken  probate,  or  does  not  appear  on  a  citation  to  take  probate,  the 
right  of  such  person  in  respect  of  the  executorship  ceases,  and  the 
representation  to  the  testator  and  the  administration  of  his  effects 
devolves  and  will  be  committed  in  like  manner  as  if  such  person  had 
not  been  appointed  executor  (/).  But  the  Court  will  in  some  cases 
allow  a  renunciation  to  be  retracted  (// ). 

Probate  is  necessary  of  a  AVill  made  in  execution  of  a  power,  but  a 
Will  merely  appointing  a  guardian  need  not  be  proved  (</). 


Sect.  XIIL— 7>m//;  duties. 

The  death  duties  are  (1)  estate  duty  (//)  (including  settlement 
estate  duty) ;  (2)  legacy  duty  (/) ;    (3)  succession  duty  (A). 


{h)  Re  Frtjse,  1904,  P.  301 ;  73  L.  J.  P.  84. 

(c)  Be  Vicherstaff,  1906,  1  Ch.  762 ;  lb  L.  J.  Ch.  419. 

\d)  Re  Jones,  1902,  1  Ch.  92;  71  L.  J.  Ch.  6;  Re  Jldfs,  1907,  2  Ch.  149; 
76  L.  J.  Ch.  463. 

(e)  Court  of  Probate  Act,  1857,  ss.  61—63. 

(/)  Jb.,  s.  79  ;  ih.  1858,  s.  16. 

(//■)  In  b.  Hiiles,  1898,  P.  12  ;   67  L.  J.  P.  23. 

\<l)    In  b.  Morton  (1864),  3  Sw.  &  Tr.  422 ;  33  L.  J.  P.  87. 

(/i)  See  Austen-Cartmell,  4th  ed. 

[i)  Hanson,  5th  ed.,  334. 

[h)  lb.  476.  Increment  value  duty  may  also  become  payable  on  a  death  : 
Fin.  (1909-10)  Act,  1910,  ss.  1—3. 
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Estate  Duty, 

The  Acts  imposing  and   regulating   estate  duty  are   the  Fin.    Acts,  Estate  duty 

1894,  18913,  1898,  1900,   1907,  and  Fin.  (1909-10)  Act,  1910.     Estate  y^JJ^eTty 

duty  is  payable  upon  the  principal  value  of  all  property,  real  or  personal,  passing  on 

settled  or  not  settled,  which  passes  on  the   death  of  a   person,  at  the  g^-aduated 

following  graduated  rates  (/) : —  rates. 


Where  the  Pri 

icipal  Value 

of  the  Estate 

Estate  Duty  shall  be  payable 
at  the  rate  per  cent,  of 

£ 

£ 

•  Exceeds  100  and  does  not 

exceed  500 

1 

oOO 

1,000 

2 

1,000 

5,000 

3 

5,000 

10,000 

4 

10,000 

20,000 

5 

20,000 

40,000 

6 

40,000 

70,000 

i 

70,000 

100,000 

8 

100,000 

150,000 

9 

150,000 

200,000 

10 

200,000 

400,000 

11 

400,000 

600,000 

12 

600,000 

800,000 

13 

800,000 

1,000,000 

14 

1,000,000 

15 

For  the  purpose  of  the  duty,  property  passing  on  the  death  of  the 
deceased  will  be  deemed  to  include  the  following  property,  viz.  : — 

(1.)  Property  of  which  the  deceased  was  at  the  time  of  his  death 
competent  to  dispose  {m). 

(2.)  Property  in  which  the  deceased  or  any  other  person  had  an 
interest  ceasing  on  the  death  of  the  deceased  to  the  extent  to 
which  a  benefit  accrues  or  arises  by  the  cesser  of  such  interest, 
but  exclusive  of  property  the  interest  in  wdiich  of  the  deceased 
or  other  person  was  only  an  interest  as  holder  of  an  office  {n), 
or  recipient  of  the  benefits  of  a  charity,  or  as  a  corporation 
sole  (oj. 

(3.)  Any  property  taken  as  a  donatio  mortis  causa,  or  taken  under  a 
disposition  purporting  to  operate  as  an  immediate  gift  inter  vivos, 
whether  by  way  of  transfer,  delivery,  declaration  of  trust  or 
otherwise,    which  shall  not   have   been   hand  fide  made   three 


What  x^roperty 
liable  to  duty. 

Property 
which  deceased 
could  dispose 

of. 


Accruer  of 
benefit  by 
cesser  of  prior 
interest. 


Property 
taken  as 
donatio  viortis 
causa ,  or  gifts 
made  within 
three  years  of 
death. 


(/)  Fin.  Act,  1894,  s.  1  ;  Fin.  (1909-10)  Act,  1910,  s.  54,  and  Second 
Schedule. 

(to)  Fin.  Act,  1894,  s.  2  (1)  (a). 

(h)  J. -a.  V.  E/jres,  1909,  1  K.  B.  723  ;  78  L.  J.  K.  B.  384. 

(o)  Fm.  Act,  1894,  s.  2  (1)  (b). 
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years  (p)  before  the  death  of  the  deceased,  or  property  taken 
under  any  gift  whenever  made,  of  which  property  bond  fide 
posses.sion  and  enjoyment  shall  not  have  been  assumed  by  the 
donee  immediately  upon  the  gift  and  thenceforward  retained,  to 
the  entire  exclusion  of  the  donor  or  of  any  benefit  to  him  by 
contract  or  otherwise.  This  does  not  apply  to  gifts  inter  vivos 
for  {jublic  or  charitable  purposes  {q),  nor  to  gifts  made  in  con- 
sideration of  marriage,  or  which  are  part  of  the  normal  and 
reasonable  expenditure  of  the  deceased  (?").  Where  the  donor 
retains  an  interest  in  tlie  gift,  the  three  years  run  from  the 
date  when  he  surrenders  it  (s). 

(4.)  Any  property  which  the  deceased,  having  been  absolutely  entitled 
thereto,  has  caused  to  be  transferred  to  or  vested  in  himself  and 
any  other  person  jointly,  whether  by  disposition  or  otiierwise 
(including  any  purchase  or  investment  made  by  the  deceased, 
either  by  himself  alone  or  in  concert  or  by  arrangement  with 
any  otlier  person),  so  that  the  beneficial  interest  therein  or  in 
some  part  thereof  passes  or  accrues  by  survivorship  on  his 
death  to  some  other  person  {t). 

(5.)  Any  property  passing  under  any  settlement  made  by  deed,  or 
any  other  instrument  not  taking  effect  as  a  Will,  whereby  an 
interest  in  such  property  for  life  or  any  other  period  determinable 
by  reference  to  death  is  reserved  either  expressly  or  by  implica- 
tion to  the  settlor  or  whereby  the  settlor  may  have  reserved  to 
himself  the  right  by  the  exercise  of  any  power  to  restore  to 
himself  or  to  reclaim  the  absolute  interest  in  such  property  [u). 

(6.)  Any  money  received  under  a  policy  of  assurance  effected  by  the 
deceased  on  his  life  where  the  policy  is  wholly  kept  up  by  him 
for  the  benefit  of  a  donee,  whether  nominee  or  assignee,  or  a 
part  of  such  money  in  proportion  to  the  pi-emiums  paid  by  him 
where  the  policy  is  partially  kept  up  by  him  for  such  benefit  {x). 

(7.)  Any  annuity  or  other  interest  purchased  or  provided  by  the 
deceased  eitlier  by  himself  alone  or  in  concert  or  by  arrangement 


(j>)  Oust.  Acts,  1881,  s.  38,  and  1889,  s.  11;  Pin.  Act,  1894,  s.  2  (1)  (c) 
and  (3) ;  Fin.  (1909-10)  Act,  1910.  As  to  gifts  made  before  the  30th  April, 
1908,  the  period  is  twelve  calendar  mouths :  Fin.  (1909-10)  Act,  1910,  s.  59, 
end  of  sub-s.  1. 

(g)  Fin.  (1909-10)  Act,  1910,  s.  59,  end  of  sub-s.  1. 

(r)  Ih.,  s.  59  (2). 

(s)  Ih.,  s.  59  (3). 

\t)  Cust.  Acts,  1881,  s.  38,  and  1889,  s.  11  ;  Fin.  Act,  1894,  s.  2  (1)  (c). 

(«)  Cust.  Acts,  1881,  s.  38,  and  1889,  s.  11;  Fin.  Act,  1894,  s.  2  (1)  (c) ; 
Fin.  (1909-10)  Act,  1910,  s.  59. 

(;r)  Cust.  Acts,  1881,  s.  38,  and  188i),  s.  11. 
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with  any  other  person,  to  the  extent  of  the  beneficial  interest 
accruing  or  arising  by  survivorship  or  otherwise  on  the  death  of 
the  deceased  {y). 
Property  passing  on  the  death  of  the  deceased  when  situated  out   of   Property  out 
the  United  Kingdom  is  included  only  if,  under  the  law  in   force  before   Kin<idom"  ^ 
tlie  passing  of  the  Act  of  1894-,  legacy  or  succession  duty  is  payable  in   when  included, 
respect  thereof,  or  would  be  so  payable  but  for  the  relationship  of  the 
person  to  whom  it  passes  (2). 

Estate  duty  is  not  payable  in  respect  of  property  passing  on  the  death  Dispositions 
of  the  deceased  by  reason  only  of  a  bond  fide  purchase  from  the  person 
under  whose  disposition  the  property  passes,  nor  in  respect  of  the  falling 
into  possession  of  the  reversion  on  any  lease  for  lives,  nor  in  respect  of 
the  determination  of  any  annuity  for  lives,  where  full  consideration  has 
been  paid  to  the  vendor  or  grantor  («). 

For  determining  the  rate  of  duty,  all  property  in  respect  of  which  the   Property  to  be 

•     ■,       •    1  ,      •  1  i  n     ,        1    ;      1       •    f  1  •       •       1     aggregated  for 

duty  IS  leviable  is  to  be  aggregated,  and  the  duty  levied  on  tlie  principal   purpose  of 
value  thereof,   subject  to  special  provision  in  the  case  of  property  in    determining 
which  the  deceased  never  had  any  interest,  and  in  the  case  of  settled    Exceptions 
property  passing  under  a  disposition  made  by  a  person  dying  before  the 
1st  August,  1894  {h). 

Where  there  is  timber  on  the  land  it  is  included  in  the  valuation  for   Timber, 
estate  duty,  but  the  duty  only  becomes  payable  on  the  sale  of  the  timber 
with  interest  from  the  date  of  the  receipt  of  the  sale  money  (c).    This  pro- 
vision applies  also  to  succession  duty  payable  in  respect  of  woodlands  ((/). 

Settlement  Estate  Duty. 
Where  property  in  respect  of  which  estate  duty  is  leviable  is  settled    Settlement 

1         1       11I7--11       o     \         ^  ^  1        •         1  1     T  1  IT        estate  duty 

by  the  Will  ot  the  deceased,  or  having  been  settled  by  some  other  dis-   on  settled 
position,  passes  under  that  disposition  on  the  death  of  the  deceased  to   pi'opei'ty. 
some  person  not  competent  to  dispose  of  the  property,    a  further  estate 
duty  (called  settlement  estate  duty)  on  the  principal  value  of  the  settled 
property  is  to  be  valued  at  the  rate  of  2  per  cent.,  except  where  the 
only  life  interest  in  the  property  after  the  death  of  the  deceased  is  that 

ill)  Fin.  Act,  1894,  s.  2  (1)  (d) ;  Lethhrkhje  \.  A.-G.,  1907,  A.  C.  19;  7G 
L.  J.  K.  B.  84  ;  Richardson  v.  /.  R.  C,  1909,  2  Ir.  E.  597. 

(z)  S.  2  (2);  Winaiis  v.  A.-G.,  1910,  A.  0.  27;  79  L.  J.  K.  B.  15G;  see 
inf.  as  to  legacy  and  succession  duty  "where  property  is  abroad. 

(«)  Fin.  Act,  1894,  s.  ;3  ;  Fin.  Act,  1900,  s.  11;  Austen-Cartmell,  4th  ed., 
39,  230. 

{h)  Fin.  Act,  1894,  s.  4  ;  Fin.  Act,  1900,  s.  12  ;  Fin.  Act,  1907,  s.  10  ; 
Austen-Cartmell,  4th  ed.,  43. 

(<•)  Fin.  (1909-10)  Act,  1910,  s.  61  (5). 

(rl)  rb.,  end  of  s.  61  (5). 
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Examples. 


Ad  valorem 
stamp  duty 
on  settlement 
may  be 
deducted. 

Repayment 
of,  where 
contingency 
fails. 


of  a  wife  or  husband  of  the  deceased  ;  but  during  the  continuance  of 
the  settlement  the  settlement  estate  duty  is  not  to  be  payable  more 
than  once.  And  wlien  estate  duty  has  been  paid  once  in  respect  of  any 
settled  property,  it  will  not  be  payaUe  again  until  the  deatii  of  a  person 
competent  to  dispose  of  such  property  (e). 

Examples. — X.  by  his  Will  settles  property  on  A.  for  life  with  remainder 
to  B.  for  life,  with  remainder  to  C.  absolutely.  On  the  death  of  X. 
estate  duty  and  also  settlement  estate  dutj^  will  be  payable.  On  the 
deaths  of  A.  and  B.  neither  duty  will  be  paj-able. 

By  a  settlement  property  is  limited  to  X.  for  life  with  remainder  to  Y.  for 
life,  with  remainder  to  Z.  absolutely.  On  the  death  of  X.  estate 
duty  and  settlement  estate  duty  will  be  paj'able,  but  on  the  death  of 
Y.  neither  will  be  payable. 

Any  person  paying  the  settlement  estate  duty  upon  property  comprised 
in  a  settlement  may  deduct  the  amount  of  t\\Q  ad  valorem  stamp  duty,  if 
any,  charged  on  the  settlement  in  respect  of  that  property  (/). 

Where  in  the  case  of  a  death  occurring  after  the  1st  July,  1898, 
settlement  estate  duty  is  payable  in  respect  of  property  contingently 
settled,  the  duty  will  be  repaid,  if  the  contingency  does  not  and  cannot 
arise  [g). 


Cases  in  which 
executor  must 
or  may  pay 
duty  respec- 
ively. 


Collection  and   Recovery  of  Estate  and  Settlement  Estate  Duties, 
Valuation  of  Property,  and  Ap2)ortionment. 

The  executor  or  administrator  of  the  deceased  must  pay  the  estate 
duty  in  respect  of  all  personal  property,  wheresoever  situated,  of  which 
the  deceased  was  competent  to  dispose  at  his  death,  on  delivering  the 
inland  revenue  affidavit,  i.e.,  the  affidavit  with  the  account  and  schedule 
annexed  thereto,  which  is  required  from  him  on  applying  for  probate  or 
administration  under  the  Cust.  Act,  1880,  s.  10,  and  the  Cust.  Act,  1881, 
ss.  29  and  32.  And  he  may  pay  in  like  manner  the  estate  duty  in 
respect  of  any  other  property  under  his  control,  or  in  respect  of  property 
not  under  his  control,  if  requested  to  do  so  by  the  persons  accountable 
for  the  duty.  If  he  does  not  know  the  amount  or  value  of  any  property, 
he  may  state  this  in  the  affidavit,  and  undertake  to  bring  in  an  account 
when  the  amount  or  value  is  ascertained.  Interest  at  the  rate  of  £3 
per  cent,  per  anninn  on  the  estate  duty  is  payable  from  the  date  of  the 
death  up  to  the  delivery  of  the  inland  revenue  affidavit,  or  the  expiration 
of  six  months  after  the  death,  whichever  first  happens  (A). 

(p)  Fin.  Act,  1894,  ss.  o,  17,  as  amended  by  Fin.  (1909-10)  Act,  1910, 
s.  51. 

(/)  Fin.  Act,  1894,  s.  5  (4). 

{(/)  Fin.  Act,  1898,  s.  14;  Austen-Cartmell,  4th  ed.,  227. 

{h)  Fin.  Act,  1894,  s.  6;  Austen-Cartmell,  4th  ed.,  80. 
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The  duty  upon  real  property  may,  at  the  option  of  the  party  deliver-  Duty  on  real 
ing  the  account,  be  paid  by  eight  yearly  or  sixteen  half-yearly  jje^paid  by"^^ 
instalments,  with  interest  on  the  unpaid  instalments  (i).  insulmeuts. 

Land  may  be  conveyed  free  of  stamp  duty  in  satisfaction  of  the  whole   Conveyance  of 
or  any  part  of  the  estate,  settlement  estate,  or  succession  duties  if  the   lai«l  m  satis- 
Commissioners  will  accept  it  (j),  but  it  is  conceived  that  trustees  should   duty. 
not  do  this   unless   expressly  authorised  or   unless  all  the  beneficiaries 
are  suiju)-is  and  concur. 

The  Fin.  (1909-10)  Act,  1910,  s.  60  (1)  and  (2),  repeals  so  much  of  Valuation 
sub-s.  5  of  s.  7  of  the  Fin.  Act,  1894:,  as  relates  to  the  valuation  of  real 
and  leasehold  property,  and  now  as  to  deaths  occurring  after  the  30th 
April,  1909,  the  market  value  at  the  death  is  to  be  taken  as  regards 
those  classes  of  property  and  no  redaction  made  on  the  assumption  that 
the  whole  property  will  be  sold  at  the  same  time. 

In  determining  the  value  of  an  estate  for  the  purpose  of  estate  duty.   Allowances  to 
allowance  is  made  for  reasonable  funeral  expenses  and  for  debts  and  ^*^  T^^^de  for 
mcumbrances,  and  for  the  amount  of  increment  value  duty  (if  any)  to  expenses  and 
be  collected,  as  if  it  were  a  debt  (1),  and  charges  on  property  of  certain   "^  ^  ^  ''• 
values  for  raising  purchase  money  or  securing  unpaid  purchase  money  (in), 
but  not  for  debts  incurred  by  the  deceased,  or  incumbrances  created  by 
a  disposition  made  by  him,    unless  such   debts   or  incumbrnnces  were 
incurred  or  created  bond  fide  for  full  consideration  in  money  or  money's 
worth  wholly  for  the  deceased's  own  use  and  benefit  and  take  eftect  out 
of    his    interest  (ii),    nor  for  a  debt  or  incumbrance  incurred  in  con- 
sideration for  the  purchase  or  acquisition  of  any  interest  in  expectancy 
in  any  property  passing  or  deemed  to  pass  on  the  death  of  a  person 
dying  after  the  29th  April,  1910,  when  the  person  whose  interest  is  so 
purchased    or    acquired     becomes    entitled     to     any    interest    in    that 
property  (o). 

Where  property  passes  on  the  death  of  the  deceased,  and  his  executor  Persons 

or  administrator  is  not  accountable  for  the  estate  duty  in  respect  thereof,   accountable 

.  for  estate 

every  person  to  whom  any  property  so  passes  for  any  beneficial  interest   auty. 

in  possession,  and  also,  to  the  extent  of  the  property  actually  received  or 

disposed  of  by  him,  every  trustee,  gviardian,  committee,  or  other  person 

in  whom  any  interest  in  the  property  so  passing  or  the  management 

thereof  is   at  any  time  vested,  and  every  person  in  whom  the  same  is 

vested  in  possession  by  alienation  or  other  derivative  title,  is  accountable 

(i)  See  last  note. 

(,/)  Fin.  (1909-10)  Act,  IHlO,  s.  o(i, 
(/)  Ih.,  s.  G2. 
('/«)  lb.,  s.  (Jl  (2). 

(■«)  Fin.  Act,  1894,  s.  7  (1) ;  Austen-Cartmell,  4th  ed.,  89. 
(o)  Fin.  (1909-10)  Act,  1910,  s.  57.     This  section  reverses   the  decision  in 
A.-(i.  V.  Rirhmond  [ihtl-e),  1909,  A.  C.  466;  78  L.  J.  E.  B.  998. 
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Charge  of 
estate  duty 
on  property 
and  facilities 
for  raising  it. 


Appeal  to 
High  Court. 


Interest  in  ex- 
j)ectancy,  how 
to  be  valued 
for  purpose  of 
aggregation. 


for  the  estate  duty,  and  must  deliver  and  verify  an  accovmt  of  the 
Ijroperty  (p). 

A  rateable  part  of  the  estate  duty  on  an  estate  in  proportion  to  the 
value  of  any  property  which  does  not  pass  to  the  executor  or  adminis- 
trator as  such  is  made  a  first  charge  ((/)  on  tlie  property  in  respect  of 
which  it  is  leviable,  but  so  as  not  to  affect  a  bond  fide  purchaser 
for  valuable  consideration  without  notice.  The  Commissioners  are 
required  to  grant  a  certificate  of  the  estate  duty  paid  in  respect  of  any 
particular  property,  and  such  certificate  is  conclusive  evidence.  A 
person  authorised  or  required  to  pay  the  estate  duty  in  respect  of  any 
property  may  raise  the  amount  of  such  duty  and  any  interest  and 
expenses  properly  payable  or  incurred  by  him  in  respect  thereof  by  sale 
or  mortgage  of,  or  a  terminable  charge  on,  that  property,  and  a  person 
having  a  limited  interest  in  any  property  who  pays  the  duty  has  the  like 
charge  as  if  the  duty  had  been  raised  by  means  of  a  mortgage  to  him. 
Money  arising  from  the  sale  of  settled  property,  and  capital  money 
arising  under  the  Settled  Land  Acts,  1882  to  1890,  may  be  expended 
in  paying  any  estate  duty  in  respect  of  property  held  upon  the  same 
trusts  (r). 

There  is  an  appeal  from  the  Commissioners  to  the  High  Court  (s). 
But  if  the  question  in  dispute  is  a  question  of  the  value  of  any  real 
(including  leasehold)  property,  the  appeal  lies  first  to  one  of  the  panel 
of  referees  to  be  appointed  luider  Fin.  (1909-10)  Act,  1910,  s.  33, 
and  thence  to  the  High  Court  or  County  Court  (^). 

The  Act  of  1894  contains  other  provisions  as  to  allowances  and  modes 
of  valuation  («). 

Where  an  estate  includes  an  interest  in  expectancy,  estate  duty  on 
that  interest  is  payable  at  the  option  of  tlie  party  accountable,  either 
with  the  duty  in  respect  of  the  rest  of  the  estate  or  when  the  interest 
falls  into  possession.  In  the  latter  case,  for  the  purpose  of  determining 
the  rate  of  duty  in  respect  of  the  rest  of  the  estate,  tlie  value  of  the 
interest  will  be  its  value  at  the  date  of  the  death  of  the  deceased,  and 
the  rate  of  duty  in  I'espect  of  the  interest  when  it  falls  into  possession 
will  be  calculated  according  to  its  value  when  it  falls  into  possession  (tf), 


Appointed 
property. 


{]>)  Fin.  Act,  1894,  s.  8  (4). 

(r/)  Estate  dxity  payable  in  respect  of  personal  estate  appointed  by  Will 
under  a  general  power  is  not  a  charge  on  the  appointed  property,  but  is 
payable  out  of  residue:  Re  Hadleij,  1909,  1  Ch.  20;  78  L.  J.  Ch.  254;  and 
see  Re  Gvxwell,  1910,  1  Ch.  63;  79  L.  J.  Ch.  62. 

(r)  S.  9. 

(s)  S.  10. 

[t)  Fin.  (1909-10)  Act,  1910,  s.  60  (3). 

(»)  S.  10;  Fin.  (1909-10)  Act,  1910,  ss.  60,  61. 

{lo)  See  Re  Etjre,  1907,  1  K.  B.  331  ;  76  L.  J.  K.  B.  227. 
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together   with   the   value    of    the     rest    of    the     estate    as    previously 
ascertained  (.r). 

Example. — X.  at  his  death  has  property  in  possession  worth  £17,000, 
and  is  entitled  to  £5,000  in  reversion  expectant  on  the  life  estate  of 
another.  The  present  value  of  the  reversionarj'  interest  is  £3,000. 
Estate  duty  will  be  payable  on  the  £17,000  at  once  at  the  rate  of 
£5  per  cent.,  and  on  the  £o,000  when  it  falls  into  possession  at  the 
rate  of  £6  per  cent. 

Exemptions  and  Savings. 

Estate  duty  is  not  payable  on  the  death  of  a  deceased  person  in 
respect  of  personal  property  settled  by  a  Will  or  disposition  made  by  a 
person  who  has  died  before  the  1st  August,  1894:,  in  respect  of  which 
property  any  probate  or  account  duty  has  been  paid  or  is  payable,  unless 
the  deceased  was  at  his  death,  or  at  an}'  time  since  the  Will  took 
effect  had  been,  competent  to  dispose  of  the  property  [y). 

Example. — By  the  Will  of  a  person  who  died  in  1890,  personal  estate  was 
given  to  X.  for  life,  then  to  Y.  absolutely,  and  probate  duty  was 
paid.     On  the  death  of  X.  no  estate  duty  is  payable. 

In  the  case  of  persons  dying  on  or  after  the  30th  April,  1909,  payment 
of  or  liability  to  duty,  whether  before,  on,  or  after  tliat  date,  is  not 
to  be  deemed  a  payment  of  or  liability  to  duty  in  respect  of  settled 
property,  if  payment  was  made  or  liability  attached  in  respect  of  an 
interest  in  expectancy  in  any  property  on  the  death  of  a  person  other 
than  the  settlor  {z). 

Where  an  interest  in  expectancy  in  property  has  before  the  1st 
August,  1894,  been  bond  fide  sold  or  mortgaged  for  full  consideration  in 
money  or  money's  worth,  then  no  other  duty  will  be  payable  by  the 
purchaser  or  mortgagee  when  the  interest  falls  into  possession  than 
would  have  been  payable  if  the  Act  had  not  passed  ;  and  in  the  case  of  a 
mortgage,  any  higher  duty  payable  by  the  mortgagor  will  rank  as  a  charge 
subsequent  to  that  of  the  mortgagee  {a).  The  same  rule  applies  to  rever- 
sionary interests  sold  or  mortgaged  before  the  30th  April,  1909,  as  to  the 
additional  duties  imposed  by  the  Fin.  (1909-10)  Act,  1910  (/^). 

Example. — By  a  settlement,  £8,000  is  settled  on  X.  for  life  with 
remainder  to  his  fom-  children.  A.,  B.,  C.  and  D.,  equall}'.  A.  in 
1892,  and  B.  in  1895,  sell,  and  C.  in  1892,  and  D.  in  1895,  mortgage, 
their  reversionary  shares.  On  the  death  of  X.  the  purchaser  of  A.'s 
share  will  pay  no  estate  dutj%  but  only  succession  duty  at  1  per  cent. 

{x)  Fin.  Act,  1894,  s.  7  (O). 

{y)  /6.,  s.  21(1). 

(z)  Fin.  (1909-10)  Act,  1910,  s.  55. 

(a)  Fin.  Act,  1894,  s.  21  (3). 

{h)  Fin.  (1909-10)  Act,  1910,  s.  64. 


Example. 


Exemption 
when  probate 
duty  has  been 
paid. 


Limitation  of 
reUef. 


Where  an 
expectant 
interest  has 
been  sold  or 
mortgaged. 


Example. 
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Settlor 
becoming 
entitled  to 
income  on 
wife's  death, 
or  vice  versa. 


under  s.  15  of  the  S.  D.  Act,  1S5;3 ;  the  purchaser  of  B.'s  share  will  pay 
estate  duty,  and  C.  and  D.  will  pay  estate  duty  which  will  be  a  charge 
on  their  respective  shares  subject  to  that  of  the  mortgagees. 

Under  s.  58  of  the  Fin.  (1909-10)  Act,  1910,  the  rates  of  legacy 
and  succession  duty  are  increased  in  certain  cases,  and  are  made  payable 
between  husband  and  wife.  Also  the  payment  of  estate  duty  no  longer 
frees  the  estate  from  the  one  jier  cent,  legacy  or  succession  duty. 

Where  a  husband  or  wife  is  entitled  to  the  income  of  any  property 
settled  by  the  other  under  a  disposition  which  has  taken  effect 
before  the  2nd  August,  1894,  and  on  his  or  her  death  the  survivor 
becomes  entitled  to  the  income,  estate  duty  will  not  be  payable  until  the 
death  of  the  survivor  (c). 

Example. — Property  has  been  settled  by  X.  on  his  wife  for  life  with 
remainder  to  himself  for  life,  with  remainder  to  the  children.  X.  sur- 
vives his  wife.  If  the  settlement  was  made  before  the  2nd  August, 
1894,  no  estate  duty  is  payable  until  the  death  of  X.  If  it  was  made 
on  or  after  that  day,  estate  duty  will  be  payable  on  the  wife's  death, 
but  no  further  estate  duty  will  be  jjayable  on  the  death  of  X. 

But  where  under  such  a  settlement  made  before  the  2nd  August, 
1894,  a  wife  surviving  her  husband  is  entitled  not  only  to  the  income 
of  the  settled  property,  but  also  to  the  caf)ital,  then  estate  duty  is 
payable  in  respect  of  the  property  passing  on  the  death  of  the  husband, 
the  life  interest  being  merged  in  the  absolute  ownership  {d). 

Where  property  is  settled  by  a  person  on  himself  for  life,  and  after 
his  death  on  any  other  person  with  an  ultimate  reversion  to  the  settlor 
absolutely,  the  property  will  not  be  deemed  for  the  purposes  of  the  Act 
to  pass  to  the  settlor  on  the  death  of  that  other  person  after  the  1st 
July,  1896(e). 

Example. — X.  settles  property  on  himself  for  life,  with  remainder  to  Y. 
for  life,  with  remainder  to  X.  absolutely.  Y.  dies  before  X.  in  1898. 
No  estate  duty  is  payable. 

Where  by  a  disposition  a  life  interest  is  conferred  on  any  other 
person  than  the  disponer,  and  the  only  benefit  retained  by  the  disponer 
is  subject  to  such  life  interest,  and  no  other  interest  is  created  by 
the  disposition,  then  on  the  death  of  the  tenant  for  life  after  the  1st 
July,  1896,  the  property  will  not  be  deemed  to  pass  to  the  settlor  for 
the  purpose  of  the  Act  (/). 

Exam.ple. — X.  by  deed  conveys  property  to  Y.  for  life,  with  remainder 
to  himself.     Y.  dies  in  1898.     No  estate  duty  is  payable  by  X. 

(c)  Fin.  Act,  1894,  s.  '21  (5). 

\d)  A.-G.  V.   Strange,   1898,   2  Q.  B.   ;39 ;  67  L.  J.  Q.  B.  629;  Austen- 
Cartmell,  4th  ed.,  176. 
(e)  Fin.  Act,  1896,  s.  14. 
(/)  lb.,  s.  15. 
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Estate  duty  is  not  payable  in  respect  of  a  single  annuity  not  exceeding   single  annuity 

£25  purchased  or  provided  by  the  deceased,  either  alone  or  in  concert   no*  exceeding 
'■  c  J  '  £25  exemj)ted. 

or  arrangement  with  any  other  person,  for  the  life  of  himself  and   some 

other  person  or  the  survivor  of  them,  or  to  arise  on   his   own  death   in 

favour  of  some  other  person,  and  if  in  any  case  there  is  more  than  one  such 

annuity,  the  annuity  first  granted  is  alone  entitled  to  the  exemption  (g). 

Pictures  and  other    objects    appearing    to    the    Treasury    to     be    of  Pictures,  &c., 

national,  scientific,  artistic,  or  historic  interest  are   exempt  from  estate,   ?f  "'^^lo*^*! 

'  '  '  _  i-  '    interest. 

legacy,  and  succession  duties  while  enjoyed  in  kind,  and  duty  only 
becomes  chargeable  when  the  property  is  sold  (h),  and  if  such  objects 
are  given  to  the  nation  or  to  a  public  body,  the  Treasury  may  remit 
the  duty  altogether  (i). 

Pensions  payable  by  the  Government  of  India  to  the  widow  or 
child  of  a  deceased  officer  are  exempt  (k). 

In   cases   of  estates  not  exceeding  £300   in   gross  value,   there    was   Estates  of 
formerly  a  fixed  estate  duty  of  30s.,  and  in  the  case  of  estates  exceeding   ^'"'^^'  value. 
£300  and   not  exceeding  £500  in  gross  value,  a  fixed  dut}'  of  50s.  (/), 
but  now  duty  at  one  per  cent,   is  payable  on  estates  exceeding  £100 
and  not  exceeding  £500. 

When  the  net  value  of  the  property  in  respect  of  which  estate  duty  is 
payable  exclusive  of  property  settled  otherwise  than  by  the  Will  of  the 
deceased  does  not  exceed  £1,000,  such  property  is  not  to  be  aggregated 
with  other  property,  but  to  form  an  estate  by  itself,  and  where  the  fixed 
duty  or  estate  duty  has  been  paid  upon  the  principal  value  of  that 
estate,  the  settlement  estate  duty  and  the  legac}^  and  succession  duties 
are  not  to  be  payable  under  the  Will  or  intestacy  of  the  deceased  in 
respect  of  that  estate  {m).  This  provision  is  not  altered  by  the  Fin. 
(1909-10)  Act,  1910  (n). 

The  Act  contains  a  special  provision  with  respect  to  property  situated   Property  in 
in  a  British  possession  (o).     The  Act  of  1900  contains  a  power  to  remit  ^„^'i*|fj^; 
death  duties  within  certain  limits  in  case  of  persons  killed  in  war. 


possession. 
Persons  killed 


Leffaci/  Duty  (p). 

Legacy  duty  is  payable  (subject  to  special  exemptions  which  will  be 
mentioned  presently)  for  every  legacy,  specific  or  pecuniary,  or  of  any 

(g)  Fin.  Act,  1894,  s.  15. 

{h)  Fin.  Act,  1896,  s.  20;  Fin.  (1909-10)  Act,  1910,  s.  63. 

(i)  Fin.  Act,  189^,  s.  1.5. 

(/.')   lb.,  s.  15  (3). 

(l)  lb.,  s.  16  ;  Eevenue  Act,  1903,  s.  14. 

(m)  Fin.  Act,  1894,  s.  16  (3). 

{n)  Fin.  (1909-10)  Act,  1910,  s.  58  (2). 

(o)  Fin.  Act,  1894,  s.  20. 

(p)  Hanson,  5th  ed.,  334, 
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Personal  estate 
appointed  by 
Will  under 
general  power. 


Rate  of 
legacy  duty. 

Where  legatee 
is  lineal 
descendant  or 
ancestor. 


brother  or 
sister,  or 
descendant  of, 

uncle  or  aunt, 
or  descendant 
of, 

great-uncle  or 
aunt,  or 
descendant  of, 


in  other  cases. 


The  £1  per 
cent,  legacy 
duty  and 
succession 
duty  no  longer 
covered  by 
estate  duty. 


other  description,  not  being  leasehold  property,  given  by  any  Will  or 
testamentary  instrument  of  any  person  out  of  his  or  her  personal  or 
movable  estate,  and  also  for  the  clear  residue  (when  devolving  on  one 
person)  and  for  every  share  of  tlie  clear  residue  (when  devolving  on  two 
or  more  persons)  of  the  personal  or  movable  estate  of  any  person  (after 
deducting  debts,  funeral  expenses,  legacies,  and  other  charges  first  pay- 
able thereout),  whether  the  title  to  such  residue  or  any  share  thereof 
accrues  by  virtue  of  any  testamentary  disposition  or  upon  a  partial  or 
total  intestacy  (q). 

Personal  estate  appointed  by  a  Will  made  in  exercise  of  a  general 
power  of  appointment  is  liable  to  legacy  duty  as  if  the  same  were  the 
property  of  the  testator  (r).  The  right  to  charge  profit  costs  is  a 
legacy,  and  legacy  duty  is  payable  (s). 

Legacy  duty  is  payable  at  tlie  following  rates  according  to  the 
relationship  between  the  legatee  (t)  and  the  deceased,  viz. : — 

W^here  the  legatee  is  a  child  of  the  deceased  or  any  descendant 
of  a  child  of  the  deceased,  or  the  father  or  mother  or  any  lineal 
ancestor  of  the  deceased,  or  the  husband  or  wife  of  the  deceased, 
£1  per  cent. 

Where  the  legatee  is  a  brother  or  sister  of  tlie  deceased,  or  any 
descendant  of  a  brother  or  sister  of  the  deceased,  £5  per  cent. 

Where  the  legatee  is  a  brother  or  sister  of  the  father  or  mother  of  the 
deceased,  or  any  descendant  of  a  brother  or  sister  of  the  father  or 
mother  of  the  deceased,  £10  per  cent. 

Where  the  legatee  is  a  brother  or  sister  of  a  grandfather  or  grand- 
mother of  the  deceased,  or  any  descendant  of  a  brother  or  sister  of  a 
fj-randfather  or  grandmother  of  the  deceased,  £10  per  cent. 

And  where  the  legatee  is  in  any  other  degree  of  collateral  con- 
sanguinity to  the  deceased  thaii  is  above  described,  or  is  a  stranger  in 
blood  to  the  deceased,  £10  per  cent. 

Estate  duty  does  not  now  cover  the  £1  per  cent,  legacy  or  succession 
duty,  but  the  £1  per  cent,  duty  is  not  payable  where  the  value  of  the 
property  on  which  estate  duty  is  payable  does  not  exceed  £15,000  ;  or 
where  the  value  of  all  legacies  or  successions  derived  by  the  legatee 
does  not  exceed  £1,000;  or  where  the  legatee  is  the  widow  or  infant 
child  of  the  deceased  and  the  value  of  all  legacies  or  successions  derived 


{q)  St.  Act,  1815,  Schedule,  Part  III. ;  S.  D.  Act,  18o3,  s.  19  ;  Oust. 
Act,  1888,  s.  21,  sub-s.  2,  as  amended  by  Fin.  (1909-10)  Act,  1910, 
s.  58. 

(r)   Loi'd  Advocate  v.  Boutledye's  Trustees,  1907,  S.  C.  327. 

(s)  Re  White,  1898,  2  Ch.  217;  67  L.  J.  Ch.  502;  Hanson,  5th  ed., 
365. 

(t)  The  term  "  legatee  "  includes  any  person  taking  on  an  intestacy. 
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by  such  person  does  not  exceed  £2,000  (u). 
and  share  of  residue  (x). 


"  Legacy  "  includes  residue 


Definition  of 
"  succession." 


Succession  Duty  (y). 

Under  the  Succession  Duty  Act,  1853,  succession  duty  is  payable  in  Duty  payable 
respect  of  every  succession  to  property  on  death,  subject  to  a  rule  that       ■  accessions. 
no  person  charged  with  legacy  duty  will  be  charged  also  with  succession 
duty  in  respect  of  the  same  acquisition  of  the  same  property  (z),  and 
subject   also   to  certain    special    exemptions    which  will   be   mentioned 
presently. 

For  the  purposes  of  duty,  a  succession  is  thus  defined  by  s.  2  : — 

Every  past  or  future  disposition  of  property  by  reason  whereof  any  person 
has  or  shall  become  entitled  to  any  property  or  the  income  thereof,  upon  the 
death  of  any  person  dying  after  the  time  appointed  for  the  commencement 
of  this  Act  either  immediately  or  after  any  interval,  either  certainly  or  con- 
tingently, and  either  originally  or  by  way  of  substitutive  limitation  (a),  and 
every  devolution  by  law  of  any  beneficial  interest  in  property  or  the  income 
thereof  upon  the  death  of  any  person  dj'ing  after  the  time  appointed  for  the 
commencement  of  this  Act  to  any  other  person  in  possession  or  expectancy, 
shall  be  deemed  to  have  conferred  or  to  confer  on  the  person  entitled  by 
reason  of  any  such  disposition  or  devolution  a  "  succession,'  and  the  term 
"  successor"  shall  denote  the  person  so  entitled,  and  the  term  "  predecessor  ' 
shall  denote  the  settlor,  dispouer,  testator,  obligor,  ancestor,  or  other  person 
from  whom  the  interest  of  the  successor  is  or  shall  be  derived. 

The  above  definition  of  a  succession  is  supplemented  by  provisions  to 
the    following    effect,  namely  (1)  that    where    any    persons    have    any   Title  by 
property    vested    in    them   jointly   by    a    title    not    conferring    a   new    survivorship 
succession,  the  beneficial  interest  accruing  to  them  by  survivorship  is  to   succession. 
be    deemed  a   succession   derived   from   the  deceased  joint  tenant  as 
predecessor,    and    where    any    persons    take    a   succession  jointly,   any 
beneficial    interest    accruing  to  any  of   them  by  survivorship  is  to  be 
deemed  a  new  succession  derived  from  the  predecessor  from  whom  the 
joint  title  was  derived  (b) ;  (2)  that  if  a  donee  of  a  general  power  taking 
eff"ect  on  death  exercises  it,  he  will  for  the  purpose  of  duty  be  deemed  to 
be  entitled  at  the  time  of  such  exercise  to  the  property  appointed  as  a   appointment 
succession  derived  from  the  donor  of  the  power,  and  where  any  person 
having  a  limited  power  to  take  effect  on  death  exercises  it,  the  appointee 
will  be  deemed  to  take  the  property  as  a  succession  derived  from  the 

(m)  Fin.  (1909-10)  Act,  1910,  s.  58  (2). 
(.t)  Ih.,  sub-s.  3. 
{y)  Hanson,  5th  ed.,  476. 
(z)  S.  18. 

(a)  A.-G.  V.   Etjres,   1909,   1  K  B.   723  ;  78  L.  J.  K.  B.   384;  Hanson, 
th  ed.,  491. 
(6)  S.  D.  Act,  1853,  s.  3. 
P. — VOL.  II.  49 


Succession  by 
exercise  of 
power  of 
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Succession  by 
extinction  of 
prior  charges, 


or  by  deter- 
mination of 
interest 
reserved  to 
grantor. 


Leaseliold 
property,  and 
money  to  arise 
on  sale  of  real 
property, 
liable  to  suc- 
cession duty. 

Rate  of  suc- 
cession duty. 


What  duties 
payable  when 
sviccessor  is 
also  pre- 
decessor 


Provision  as 
to  joint 
predecessors. 


donor  of  the  power  (c) ;  (3)  that  where  any  property  is  subject  to  any 
charge,  estate,  or  interest,  determinable  by  the  death  of  any  person,  or 
at  any  period  ascertainable  only  by  reference  to  death,  the  increase  of 
benefit  accruing  to  a  person  on  the  extinction  or  determination  of  such 
charge,  estate,  or  interest,  is  to  be  deeuaed  a  succession  (d) ;  (4)  that 
where  any  disposition  of  property,  not  being  a  sale,  and  not  conferring 
an  interest  expectant  on  death  on  the  person  in  whose  favour  the  same 
is  made,  is  accompanied  by  a  reservation  or  assurance  of,  or  a  conti'act 
for,  any  benefit  to  the  grantor  or  any  other  person  for  life,  or  for  any 
period  ascertainable  only  by  reference  to  death,  such  disposition  confers 
at  the  time  appointed  for  the  determination  of  the  benefit  an  increase 
of  beneficial  interest,  so  as  to  make  the  person  taking  the  same  liable  to 
succession  duty  (e). 

Leasehold  property  acquired  by  Will  or  devolving  on  an  intestacy, 
legacies  payable  out  of  real  property,  and  money  to  arise  from  the  sale, 
mortgage,  or  disposition  of  real  property  directed  by  a  Will  to  be 
sold,  mortgaged,  or  disposed  of,  are  liable  to  succession  (not  legacy) 
duty  (/•). 

Under  the  Act  of  1853,  succession  duty  is  payable  at  the  same  rate  as 
legacy  duty,  according  to  the  degree  of  relationship  between  the 
successor  and  the  predecessor  {g). 

Where  a  person  takes  a  succession  under  a  disposition  made  by  him- 
self, then,  if  at  the  date  of  such  disposition  he  was  entitled  to  the 
property  expectantly  on  the  death  of  any  person  dying  after  the  19th 
May,  1853,  and  such  person  died  during  the  continuance  of  such 
disposition,  he  is  chargeable  with  duty  on  his  succession  at  the  same 
rate  as  he  would  have  been  chargeable  if  no  such  disiDOsition  had  been 
made ;  but  a  successor  is  not  liable  to  duty  in  any  other  case  under  a 
disposition  made  by  himself,  and  no  person  is  chargeable  with  duty 
upon  the  extinction  or  determination  of  a  charge  or  interest  created  by 
himself,  unless  at  the  date  of  the  creation  thereof  he  was  entitled  to  the 
property  subject  thereto  on  the  death  of  some  person  dying  after  the 
19th  May,  1853  {h). 

Where  tlie  successor  derives  his  succession  from  more  predecessors 
than  one,  and  the  proportional  interest  derived  from  each  of  them  is 
not  distinguishable,  the  Commissioners  may  agree  with  the  successor  as 
to  the  duty  payable  ;  but  if  no  such  agreement  is  made,  the  successor 


(c)  S.  D.  Act,  1853,  s.  4. 
{d)   S.  5. 
(e)  S.  7. 

(/)  S.  D.  Act,  1853,  s.  19;  Oust.  Act,  1888,  s.  21  (2). 

[cj)   S.  D.  Act,  1853,  s.  10;  Fin.  (1909-10)  Act,  1910,  s.  58;  and  see 
p.  768,  sup. 

{h)   S.  D.  Act,  1853,  s.  12, 
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will  be  deemed  to  have  derived  his  succession  in  equal  proportions  from 
each  predecessor,  and  will  be  chargeable  with  duty  accordingly  (i). 

Where  the  interest  of  any  successor  in  personal  property  shall,  before 
he  shall  have  become  entitled  thereto  in  possession,  have  passed  by 
reason  of  death  to  any  other  successor,  then  one  duty  only  is  payable  in 
respect  of  such  interest,  and  is  due  from  the  successor  who  first  becomes 
entitled  thereto  in  possession  ;  but  such  duty  will  be  at  tlie  highest 
rate  which,  if  every  such  successor  had  been  subject  to  duty,  would 
have  been  payable  by  any  of  them  (k). 

Where  on  the  19th  May,  1853,  any  reversionary  property  expectant 
on  death  was  vested  by  alienation  or  other  derivative  title  in  any  person, 
such  person  will  be  charged  with  duty  at  the  same  time  and  rate  as  the 
original  successor  would  have  been  chargeable  if  there  had  been  no 
alienation,  &c.  ;  and  where  after  the  19th  May,  1853,  any  succession, 
before  falling  into  possession,  has  become  vested  by  alienation  or  any 
title  not  conferring  a  new  succession  in  any  other  person,  the  duty  is 
payable  at  the  same  rate  and  time  as  if  there  had  been  no  such  aliena- 
tion, ifec.  ;  and  where  the  title  to  any  succession  is  accelerated  by  the 
surrender  or  extinction  of  any  prior  interest,  the  duty  is  payable  as  if 
there  had  been  no  such  acceleration  (I). 

Property  given  to  any  charitable  or  public  purpose  is  liable  to  duty 
at  10  })er  cent.  {m). 

No  policy  of  assurance  on  life  creates  the  relation  of  predecessor  and 
successor  between  the  insurers  and  the  assured,  and  no  bond  or  contract 
made  by  any  person  honcf  fide  for  valuable  consideration  in  money  or 
money's  worth  for  the  payment  of  money  or  money's  worth  after  the 
death  of  any  other  person  creates  the  relation  of  predecessor  and  suc- 
cessor between  the  parties  ;  but  a  disposition  or  devolution  of  the  money 
payable  under  such  policy,  bond,  or  contract  may  create  a  succession  (?t). 


Where  there 
has  been  a 
devoUition  by 
death  of  a 
successor,  only 
one  duty  to  be 
j)aid  at  the 
higher  rate. 


Duty  to  he 
paid  by  alienee 
of  succession. 


Acceleration. 


Gifts  to 
charities,  &c. 

Provision  for 
j)olicies  on  life 
and  contracts 
for  valuable 
consideration. 


Exemptions  from  Legacy  and  Succession  Duty. 

No  legacy  or  succession  duty  is  payable  on  gifts   to   members   of  the   Gifts  to  Eoyal 
Royal   Family,  or  for  charitable  purposes  in  Ireland  (o),   or   on  gifts   of  '^|'^™\^^  ^"*^ 

Ireland. 


{i)  S.  D.  Act,  1853,  s.  13. 

{k)  S.  14. 

\l)  S.  15;  Buclmn  v.  Lord  Advvcate,  1909,  A.  C.  160;  78  L.  J.  P.  C.  70; 
D.  of  Northumberland  v.  A.-Ci.,  1905,  A.  C.  406;  74  L.J.  K.  B.  734; 
Hanson,  5th  ed.,  579. 

(m)  S.  16. 

(n)  S.  17.  Marriage  is  not  a  valuable  consideration  under  this  section . 
Floyer  v.  Banhes  (1864),  3  D.  J.  &  S.  306;  33  L.  J.  Oh.  1. 

(o)  5  &  6  Vict.  c.  82,  s.  38. 
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Where  whole 
estate  less 
than  £100  in 
value. 

Plate,  &c., 
while  not 
disposable. 


books  and  other  specific  articles  to  bodies  corporate  for  preservation  and 
not  for  sale  (jo). 

No  legacy  or  succession  duty  is  payable  when  the  whole  estate  of  the 
deceased,  or  the  whole  succession  derived  from  the  same  predecessor, 
does  not  amount  to  £100  {q). 

Plate,  furniture,  or  other  things  not  yielding  income  are  not  liable  to 
legacy  or  succession  duty  while  enjoyed  by  persons  who  have  no  right 
to  dispose  of  them  (?•).  And  see  p.  767,  sup.,  "  Pictures,  etc.,  of  National 
Interest." 


Effect  of 
Marriage. 


The  value  of 
annuities  to  be 
calculated 
according  to 
tables,  and 
to  be  payable 
by  four 
instalments. 


The  value  of 
annuities  pay- 
able out  of 
legacies,  how 
to  be  calcu- 
lated and  paid. 

Duty  on 
property  given 
to  jDurchase 
annuities. 


Rules  as  to  Assessment  and  Payment  of  Legacy  and  Succession  Duties. 

Where  any  pei'son  chargeable  with  legacy  or  succession  duty  is 
married  to  a  wife  or  husband  of  nearer  consanguinity  to  the  deceased  or 
the  predecessor,  the  duty  is  payable  at  the  same  rate  as  if  the  wife  or 
the  husband  had  been  the  legatee  or  successor  (s). 

Where  property  liable  to  legacy  or  succession  duty  consists  of  an 
annuity,  the  value  of  the  annuity  is  to  be  calculated  according  to  the  tables 
in  the  schedule  to  the  S.  D.  Act,  1853  (t),  and  the  duty  thereon  is  made 
payable  in  four  equal  annual  instalments,  and  the  value  is  to  be  calculated 
without  regard  to  any  contingency  on  which  it  may  be  determinable. 
But  if  the  annuity  determines  by  death  before  the  end  of  the  four  years, 
the  duty  is  payable  in  proportion  only  to  so  many  of  the  payments  of  the 
annuity  as  actually  became  due  and  payable  ;  and  in  case  the  annuity 
determines  by  any  other  contingency  than  death,  not  only  all  future 
instalments  of  duty  ceaseto  be  payable,  but  a  return  is  to  be  made  of 
so  much  of  the  duty  actually  paid  as  will  reduce  the  same  to  the  amount 
which  would  have  been  payable  for  such  annuity  calculated  according 
to  the  term  for  which  it  shall  have  endured  {u). 

The  value  of  an  annuity  charged  on  a  legacy  is  to  be  ascertained  in  the 
same  manner,  and  the  duty  on  the  legacy  is  to  be  paid  on  its  value,  after 
deducting  the  value  of  the  annuity.  The  duty  on  the  annuity  is  to  be 
paid  by  the  legatee,  and  he  is  to  retain  the  same  out  of  the  annuity  («), 

If  an  annuity  is  directed  to  be  purchased,  the  duty  (whether  legacy 
or  succession)  will  be  calculated  upon  the  sum  necessary  to  purchase  the 


[p)  L.  D.  Act,  1799,  Schedule,  Part  III. ;  S.  D.  Act,  1853,  s.  18. 

\q)  S.  D.  Act,  1853,  s.  18  ;  Oust.  Act,  1880,  s.  13. 

(r)  L.  D.  Act,  1796,  s.  14  ;  S.  D.  Act,  1853,  s.  32. 

(s)  S.  D.  Act,  1853,  s.  11. 

(0  S.  31. 

\u)  L.  D.  Act,  1796,  s.  8. 

[x)  lb.,  s.  9. 
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annuity  according  to  the  before-mentioned  tables,  and  the  annuity  to 
be  purchased  is  to  be  reduced  proportionably  {y). 

The  duty  on  legacies  whose  value  can  only  be  ascertained  by  actual 
application  of  the  allotted  fund  is  to  be  charged  on  the  money  or  effects 
as  applied  {z). 

If  personal  estate  subject  to  legacy  or  succession  dutj  is  given  so  as  to 
be  enjoyed  by  different  persons  in  succession,  the  duty  will  be  charged 
as  follows :  If  all  the  persons  interested  are  chargeable  at  the  same  rate, 
the  duty  is  to  be  charged  on  the  capital  and  paid  as  if  it  were  a  gift  to 
one  and  the  same  person  ;  but  if  the  persons  interested  are  chargeable 
at  different  rates,  then  the  persons  having  life  or  other  temporary 
interests  are  to  be  charged  on  such  interests  as  if  the  annual  produce 
had  been  given  to  them  by  way  of  annuity,  and  the  person  who  becomes 
absolutely  entitled  is  to  be  charged  with  duty  on  the  capital  when  it  falls 
into  possession  (a). 

The  duty  on  legacies  enjoyed  in  succession  is  to  be  charged  as  such, 
whether  the  persons  entitled  take  under  the  Will  or  by  intestacy  (6). 

Where  a  legacy  is  subject  to  a  contingency  which  may  defeat  it  or 
cause  it  to  go  over  to  some  other  person,  the  duty  is  payable  as  if  it  were 
an  absolute  legacy  to  the  first  legatee,  although  the  person  entitled  to 
the  benefit  of  the  contingency  may  not  be  liable  to  the  same  duty  or  to 
any  duty  ;  and  if  the  contingency  happens  and  the  person  thus  becoming 
entitled  is  chargeable  with  a  higher  rate  of  duty,  he  must  pay  the 
difference  (c). 

Where  a  legacy  is  subject  to  a  power  of  appointment  in  favour  of 
special  objects,  the  property  is  charged  with  duty  as  property  given  to 
different  persons  in  succession,  and  if  the  power  is  exercised,  the 
appointees  are  chargeable  as  if  they  had  taken  under  the  Will  creating 
the  power.  Where  any  property  is  given  for  a  limited  interest,  and  an 
absolute  power  of  appointment  is  given  to  anj'  person  to  whom  the  pi'o- 
perty  would  not  go  in  default  of  appointment,  the  property  is,  upon  the 
execution  of  the  power,  charged  with  duty  as  if  it  had  been  immediately 
given  to  the  donee  of  the  power,  after  allowing  for  any  duty  previously 
paid  in  respect  thereof.  Where  any  property  is  given  with  an  absolute 
power  of  appointment,  and  in  default  of  appointment  to  the  donee  of 
the  power,  the  property  is  chargeable  as  if  it  had  been  given  to  the 
donee  in  the  first  instance  without  the  power  (d). 


Duty  on 
legacies  whose 
value  can  only 
be  ascertained 
by  application 
of  the  allotted 
fund. 

How  duties  on 
personal 
estate,  &c., 
enjoyed  by 
XJersons  in 
succession 
shall  be 
charged. 


Duties  apply 
to  intestacies. 

Legacies 
given  on 
contingencies. 


Legacies 
subjected  to 
power  of 
appointment, 
how  to  be 
charged. 


{y)   L.  D.  Act,  1796,  s.  10;  S.  D.  Act,  1853,  s.  32. 

(z)  L.  D.  Act,  1*796,  s.  11 ;  S.  D.  Act,  1853,  s.  32;  and  see  A.-G.   v.  Wade, 
1910,  1  K.  B.  703 ;  79  L.  J.  K.  B.  569. 
(a)  L.  D.  Act,  1796,  s.  12 ;  S.  D.  Act,  1853,  s.  32. 
{h)  L.  D.  Act,  1796,  s.  15;  Hanson,  oth  ed.,  397. 
(c)  S.  17. 
\d)  S.  18. 
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whether 
payable  by 
executor  or 
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Personal  estate 
directed  to  be 
applied  in 
purchase  of 
real  estate. 


If  a  legacy  is  given  with  a  direction  to  pay  the  duty  out  of  some 
other  fund,  the  money  applied  in  payment  of  the  duty  is  not  chargeable 
with  the  duty  (e). 

Specific  legacies  and  bequests  of  property  not  reduced  into  money  are 
to  be  valued  in  the  manner  pointed  out  in  the  Act  (/). 

Where  a  legacy  or  the  subject  of  a  succession  is  satisfied  otherwise 
than  by  actual  payment,  or  is  released  for  consideration,  or  is  com- 
pounded for,  the  duty  is  chargeable  on  the  amount  or  value  of  the 
property  taken  in  satisfaction  thereof,  or  as  the  consideration  for  the 
release  thereof,  or  composition  for  the  same  ;  and  where  any  gift  of 
personal  estate  is  made  in  satisfaction  of  any  other  property,  the  duty 
is  not  to  be  paid  on  both  subjects,  but  on  that  yielding  the  largest 
duty  {g). 

Legacy  duty  must  be  paid  by  the  executor  upon  the  payment  of  the 
legacy,  and  in  default  of  payment  the  duty  is  a  debt  from  the  executor, 
and  also  from  the  legatee.  On  payment  of  the  legacy  the  executor 
must  take  a  receipt,  which  receipt  must  be  stamped,  and  an  executor 
paying  or  receiving  a  legacy  without  such  receipt  is  liable  to  a  penalty 
of  .£10  per  cent,  on  the  amount  of  the  legacy  {It). 

Where  the  duty  payable  on  a  legacy  given  to  different  persons  in 
succession  is  chargeable  at  one  and  the  same  rate,  the  executor  is  to  pay 
it  before  he  transfers  or  pays  the  legacy  to  the  trustees  of  it ;  but  if  it 
is  chargeable  at  different  rates,  payable  at  different  times,  it  is  to  be  paid 
by  the  executor,  unless  the  legacy  has  been  paid  to  or  vested  in  any 
trustee,  in  which  case  the  trustee  is  liable  for  the  duty  as  if  he  were  the 
executor  (i). 

Personal  estate  directed  to  be  laid  out  in  purchase  of  real  estate  is 
charged  with  duty  as  personal  estate,  unless  it  is  given  so  as  to  be 
enjoyed  by  different  persons  in  succession,  and  then  each  party  is  to  pay 
duty  as  if  it  had  not  been  directed  to  be  laid  out  in  real  estate,  unless  it 
shall  have  been  actvially  so  laid  out  before  the  duty  accrued,  but  no 
duty  shall  accrue  in  respect  thereof  after  it  has  been  so  laid  out.  If 
before  the  personal  estate  is  laid  out  any  person  becomes  entitled  to  an 
estate  of  inheritance  in  possession  in  the  real  estate  to  be  purchased 
therewith,  the  duty  is  to  be  charged  on  it  as  personal  estate  and 
paid  thereout  {¥)  ;  and  this  applies  not  only  where  the  person  so 
becoming  entitled  is  the  original  donee,  but  also  to  every  subsequent 


(e)  L.  D.  Act,  1796,  s.  21.     For  what  amounts  to  a  direction  to  pay  legacies 
free  of  duty,  see  Hanson,  oth  ed.,  41L 
(/)  S.  22. 
[g)  S.  23. 
(A)  Ss.  21,  28. 
[i)  S.  13. 
\h)  S.  19. 
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devolution  of  the  equitable  inheritance  previously  to  the  money  being 
so  laid  out  (l). 

Succession  duty  must  be  paid  at  the  time  when  the  successor  becomes 
entitled  in  possession  to  his  succession,  except  that  if  there  is  a  prior 
charge  or  interest  not  created  by  the  successor,  the  duty  in  respect  of 
the  increased  value  accruing  on  the  determination  of  the  charge  or 
interest  is  payable  at  the  time  of  such  determination,  and  except  that, 
in  the  case  of  an  annuity  or  property  chargeable  as  such,  the  duties  are 
payable  by  instalments  ;  and  no  duty  is  payable  on  the  determination  of 
a  lease  at  rack-rent  in  respect  of  the  increase  accruing  to  the  successor  on 
such  determination  (m). 

The  Fin.  Act,  1894,  s.  18,  provides  that  the  value  for  the  purpose  cf 
succession  duty  of  a  succee-'sion  to  real  property  shall,  where  the 
successor  is  competent  to  dispose  of  the  property,  be  the  principal 
value  of  the  property  aftei  deducting  the  estate  duty  payable  in 
respect  thereof,  and  the  expenses  of  raising  and  paying  the  same, 
and  that  the  duty  shall  be  a  charge  on  the  property  and  be  payable 
by  the  same  instalments  as  are  authorised  by  the  Act  for  estate  duty, 
with  interest  at  £3  per  cent,  per  annum,  the  first  instalment  to  be 
paid  and  the  interest  to  begin  to  run  at  the  expiration  of  twelve 
months  after  the  date  on  which  the  successor  becomes  entitled  in 
.possession.  And  for  this  purpose  a  person  will  be  deemed  competent 
to  dispose  of  property  if  he  has  such  an  estate  or  interest  therein 
or  such  general  power  as  would,  if  he  were  sm  juris,  enable  him  to 
dispose  of  the  property,  including  a  tenant  in  tail,  whether  in  possession 
or  not  {n). 

The  principal  value  of  real  property  for  the  purpose  of  succession  duty 
is  to  be  ascertained  in  the  same  manner  as  it  would  be  ascertained 
under  the  provisions  of  the  Fin.  Act,  1894,  for  the  purpose  of  estate 
duty  (o). 

The  interest  of  a  successor  in  property  which  he  is  not  competent  to 
dispose  of  is  to  be  considered  to  be  of  the  value  of  an  annuity  equal  to 
the  net  annual  value  of  the  property,  and  the  duty  is  made  payable  by 
instalments,  and  if  the  successor  dies  before  all  the  instalments  have 
become  payable,  those  not  due  at  his  death  cease  to  be  payable  (j))- 

The  interest  of  a  successor  in  money  to  arise  from  the  sale  of  real 
property  under  any  trust  for  the  sale  thereof  is  chargeable  with  duty 
as  personal  property,  luiless  the   money  is  subject  to  any  trusts   for 


Succession 
duty  to  be 
paid  on 
successor 
becoming 
entitled  in 
possession. 


Successor  to 
real  property 
competent  to 
dispose  of  it  to 
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the  principal 
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How  x^rincipal 
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{I)  Be  De  Lanceij  (1872),  L.  E.  7  Ex.  140  ;  41 L.  J.  Ex.  64  ;  Hausou,  5th  ed., 
407. 

{m)  Act  of  1853,  s.  20;  A.-G.  v.  Longford,  1909,  2  Ir.  R.  436. 

[n)  Fin.  Act,  1894,  s.  22  (2) ;  Austen -Cartmell,  4th  ed.,  182. 

(o)  S.  18  (2),  as  amended  by  Fin.  (1909-10)  Act,  1910,  s.  60. 

[l))  S.  D.  Act,  1853,  s.  21  ;  Oust.  Act,  1888,  s.  22 ;  Fin.  Act,  1894,  s.  18. 
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the  reinvestment  thereof  in  the  purchase  of  other  real  property  to  which 
the  successor  would  not  be  absolutely  entitled  (q). 

The  interest  of  any  successor  in  money  subject  to  any  trust  for 
the  investment  thereof  in  the  purchase  of  real  property  to  which 
the  successor  would  be  absolutely  entitled  is  chargeable  with  duty  as 
personal  property,  and  money  subject  to  any  trust  for  the  investment 
thereof  in  the  purchase  of  real  property  to  which  the  successor  would 
not  be  absolutely  entitled  is  chargeable  with  duty  as  real  property  (?•). 

Where  the  donee  of  a  general  power  of  appointment  becomes  chargeable 
with  duty  in  respect  of  the  property  appointed  by  him,  he  will  be  allowed 
to  deduct  from  the  duty  so  payable  any  duty  he  may  have  already  paid 
in  respect  of  any  limited  interest  taken  by  him  in  the  property  (s). 

In  estimating  the  value  of  a  succession,  no  allowance  will  be  made  in 
respect  of  any  incumbrance  created  or  incurred  by  the  successor,  not 
made  in  execution  of  a  prior  special  power  of  appointment ;  but  an 
allowance  will  be  made  in  respect  of  all  other  incumbrances,  and  for 
money  laid  out  by  the  successor  previously  to  his  possession  in  sub- 
stantial repairs  or  permanent  improvements  (t). 

In  estimating  the  value  of  a  succession,  no  allowance  is  to  be  made  in 
respect  of  a  contingent  incumbrance  thereon,  or  in  respect  of  any  contin- 
gency upon  the  happening  of  which  the  property  may  pass  to  another 
person  ;  but  if  the  contingency  happens,  the  successor  will  be  entitled 
to  a  return  of  a  proportionate  part  of  the  duty  (u), 

AVhere  a  successor  upon  taking  a  succession  is  bound  to  relinquish  or 
be  deprived  of  any  other  property,  such  property  having  been  acquired 
by  him  by  a  title  not  conferring  a  succession,  and  which  passes  from  him 
to  some  other  person,  the  Commissioners  are  to  make  such  allowance  to 
him  as  may  be  just  in  respect  of  the  value  of  such  property  («).  Thus, 
if  by  deed  estate  X.  is  settled  on  A.  for  life  with  remainders  over, 
subject  to  a  proviso  that  if  he  becomes  entitled  to  estate  Y.,  estate  X. 
shall  go  over  to  B.,  and  A.  subsequently  succeeds  to  estate  Y.,  the  duty 
payable  by  him  in  respect  of  that  succession  will  be  subject  to  deduction 
in  respect  of  the  value  of  estate  X.  which  he  loses.  But  if  the  settle- 
ment of  the  X.  estate  had  been  by  Will  under  which  A.  paid  succession 
duty  on  coming  into  possession,  no  allowance  will  be  made  to  him  on 
succeeding  to  estate  Y.  under  s.  38,  but  he  will  be  entitled  to  a  return 
of  a  part  of  the  duty  under  s.  36. 


(2)  S.  D.  Act,  1853,  s.  29  ;  Hanson,  5th  ed.,  631. 
(r)  S.  30. 

(s)  S.  33;  Be  Cooper  and  Alltn's  Contract  (1877),  4  Ch.  D.  at  p.  823;  46 
L.  J,  Ch.  133. 

(0  s.  34. 

{u)  Ss.  35,  36. 

(cr)  S.  38  as  qualified  by  Oust.  Act,  1889,  s.  10 ;  Hanson,  5th  ed.,  645. 
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The  duty  is  a  first  charge  on  the  interest  of  the  successor,  and  of  all 
persons  claiming  in  his  right,  in  all  the  real  property  in  respect  whereof 
such  duty  is  assessed  {y)  ;  and  the  duty  is  also  a  first  charge  on  the 
interest  of  the  successor  in  the  personal  property  in  respect  whereof  the 
same  is  assessed  while  the  same  remains  in  the  ownership  or  control  of 
the  successor,  or  of  any  trustee  for  him,  or  of  his  guardian  or  com- 
mittee, or  tutor  or  curator,  or  of  the  husband  of  any  wife  who  shall  be 
the  successor ;  and  the  duty  is  a  debt  due  to  the  Crown  from  the 
successor  having,  in  the  case  of  real  property  comprised  in  any  succession, 
priority  over  all  charges  and  interests  created  by  him,  but  it  does  not 
affect  any  other  real  property  of  the  successor  than  the  property  com- 
prised in  such  succession.  And  where  any  settled  real  property  com- 
prised in  a  succession  is  subject  to  any  power  of  sale,  exchange,  or 
partition,  exercisable  with  the  consent  of  the  successor,  or  by  the 
successor  with  the  consent  of  another  person,  he  is  not  disqualified  by 
the  charge  of  duty  on  his  succession  from  effectvially  authorising  by  his 
consent  the  exercise  of  the  power,  or  exercising  the  power  with  proper 
consent,  as  the  case  may  be,  and  in  such  case  the  duty  is  charged  sub- 
stitutively  upon  the  successor's  interest  in  all  real  property  acquired  in 
substitution  for  the  real  property  before  comprised  in  the  succession,  and 
in  the  meantime  upon  his  interest  also  in  all  money  arising  from  the 
exercise  of  any  such  power,  and  in  all  investments  of  such  money  (z). 

Trustees  and  other  persons  in  whom  any  property,  or  the  manage- 
ment of  any  property,  subject  to  succession  duty  is  vested,  and  every 
person  in  whom  the  same  is  vested  by  alienation  or  other  derivative  title 
at  the  time  of  the  succession  falling  into  possession,  are  personally 
accountable  for  the  duty,  but  to  the  extent  only  of  the  property  or  funds 
actually  received  or  disposed  of  by  them  (a). 

For  succession  duty  payable  in  respect  of  woodlands,  see  Fin. 
(1909-10)  Act,  1910,  s.  61  (5). 


Duty  to  be  a 
first  charge 
on  property. 


What  persons 
accountable 
for  duty. 


Woodlands. 


Provisions  applicable  to  the  Death  Duties  generally. 

Executors,  trustees,  and  other  persons  accountable  for  death  duties 
are  bound  to  present  accounts  with  full  particulars  to  the  Commissioners, 
and  are  liable  to  penalties  for  not  doing  so  {b). 

The  Commissionei's  are  bound  to  deliver  stamped  receipts  for 
succession  duty,  and  also  a  certificate  of  payment,  to  any  person 
interested  in  the  property  affected  by  the  duty  on   applying   for  them. 

{y)  Where  the  successor  is  competent  to  dispose  of  the  property,  the  duty 
is  a  charge  on  the  property  itself  :  Fin.  Act,  1894,  s.  18. 

(z)  S.  D.  Act,  1853,  s.  42 ;  Customs  and  Inland  Eevenue  Act,  1889, 
ss.  12-14. 

(a)  S.  44. 

(6)  Ss.  45—49  ;  Fin.  Act,  1894,  s.  8,  sub-ss.  o,  6. 
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Certificates  of 
payment  of 
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Commissioners 
may  accept 
compositions 
for  duty. 


Liability  to 
death  duty  to 
cease  after  a 
specified 
period. 


Purchasers 
and  mort- 


exonerated 
after  a  speci- 
fied period. 


Every  receipt  and  certificate,  piirporting  to  be  in  discharge  of  the  whole 
duty  payable  in  respect  of  any  succession  or  any  part  thereof,  exonerates 
a  bond  fide  purchaser  for  valuable  consideration  and  without  notice  from 
such  duty,  notwithstanding  any  suppression  or  concealment  in  the 
account  ;  and  no  bond  fide  piirchaser  for  valuable  consideration  under  a 
title  not  appearing  to  confer  a  succession  is  subject  to  any  duty  to 
which  such  property  may  be  chargeable  by  reason  of  any  intrinsic 
circumstances  of  which  he  had  not  notice  at  the  time  of  the  pur- 
cliase  (c). 

The  Commissioners,  on  being  satisfied  that  full  estate  duty  has  been 
or  will  be  paid  in  respect  of  any  property,  are  bound,  if  required  by  the 
person  accounting  for  the  duty,  to  give  a  certificate  to  that  effect,  which 
will  discharge  sucii  property  from  any  further  claim  for  estate  duty  {d). 

The  Commissioners  may  receive  succession  duty  in  advance  and  allow 
discount  thereon,  and  they  may,  as  regards  interests  in  expectancy,  and 
also  in  cases  where  difficulties  arise  from  the  complicated  nature  of  the 
interest  of  the  different  persons  or  other  causes,  accept  composition  for 
any  of  the  death  duties  {e). 

Arrears  of  death  duties  bear  interest  at  the  rate  of  3  per  cent,  per 
annum  (/), 

No  person  can  be  made  liable  for  payment  of  any  death  duty  after  the 
expiration  of  six  years  from  the  date  of  the  settlement  of  the  account  in 
respect  of  which  the  duty  is  payable  where  such  account  was  in  all 
respects  a  fair  and  true  account,  and  contained  all  the  facts  material  to 
be  known  by  the  Commissioners  for  the  ascertainment  of  the  rate  and 
amount  of  duty,  and  no  trustee,  executor,  or  administrator  is,  after  the 
expiration  of  such  six  years,  liable  for  such  duty,  if  it  is  proved  to  the 
satisfaction  of  the  Commissioners  that  the  account  rendered  was  correct 
to  the  best  of  his  knowledge,  information,  and  belief  (</). 

The  claim  of  the  Crown  to  succession  duty  or  estate  duty  cannot  be 
enforced  against  a  purchaser  or  mortgagee  after  the  expiration  of  six 
years  after  notice  to  the  Commissioners  of  the  fact  that  the  succession 
has  accrued,  or  from  the  date  of  the  payment  of  the  first  instalment  of 
duty,  or,  in  the  absence  of  any  such  notice  or  payment,  after  the 
expiration  of  twelve  years  from  the  happening  of  the  event  which  gave 
rise  to  an  immediate  claim  to  duty  (A). 


(c)  S.  D.  Act,  1853,  ss.  51,  52  ;  Howe  v.  Lichfield  (18G7),  L.  E.  2  Ch.  155 ; 
36  L.  J.  Ch.  313. 

{d)  Fin.  Act,  1894,  s.  11. 

(e)  S.  D.  Act,  1853,  ss.  39—41  ;  Oust.  Act,  1881,  s.  43  ;  Fin.  Act,  1894, 
ss.  12,  13. 

(/)  Fin.  Act,  1896,  s.  18  ;  Austen- Cartmell,  4th  ed.,  209. 

Ig)  Gust.  Act,  1889,  s.  14 ;  Fin.  Act,  1894,  s.  8,  (2). 

[h)  Cuet.  Act,  1889,  s.  12  ;  Fin.  Act,  1894,  s.  8,  (2). 
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Personal  property  appointed  in  exercise  of  a  general  testamentary 
power  is  "  property  passing  to  the  executor  as  snch  "  within  the  meaning 
of  the  Fin.  Act,  1894,  s.  9  (i). 

A  direction  in  a  Will  dated  before  the  Fin.  Act,  1894,  of  a  testator 
who  dies  after  the  commencement  of  that  Act,  to  raise  the  amount  of 
probate  duty  out  of  a  specific  fund,  does  not  operate  as  a  direction  to 
raise  estate  duty  (1-). 

Increment  value  duty  payable  on  a  death  under  Fin.  (1909-10)  Act, 
1910,  s.  1  (b),  becomes  by  virtue  of  s.  5  a  charge  on  the  property,  and 
leaves  the  Crown  as  a  creditor  |:)a?'i  2^<^ssu  with  other  creditors  against 
the  rest  of  the  estate.  The  duty  attaches  whetlier  the  property 
is  settled  or  not,  except  where  estate  duty  is  not  payable  under  Fin. 
Act,  1894,  s.  5  (I).  In  valuations  for  estate  duty  purposes,  increment 
value  duty  payable  on  the  death  may  be  deducted  (?«). 


Property 
liassing  to  the 
executor  as 
such. 

Direction  in 
Will  as  to 
raising  duty. 


Increment 
value  duty 
payable  on 
death. 


{i)  Be  Hadleij,  1909,  1  Ch.  20 ;   78  L.  J.  Ch.  254. 
(A-)  Re  Boxer,  1910,  2  Ch.  69  ;  79  L.  J.  Ch.  492. 
(0  Fin.  (1909-10)  Act,  1910,  s.  3  (4). 
(?'/!)   lb.,  8.  6. 
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and 
trustees  (c). 


Devolution  of 
trusts  and 
powers. 


Section  I. 
COMMENCEMENT  OF  WILLS  AND  CODICILS. 


I, 


of 


-,  hereby  revoke  all  testamentary  dispositions 


heretofore  made  by  me,  and  declare  this  to  be  my  last  Will, 

which  I  make  this day  of ,  19 —  [immediately  after  my 

marriage  (a)]. 

I,  ,  of  ,   declare  this  to  be  a  first  [or  second,  &c.] 

Codicil,  which  I  make  this day  of ,  19 — ,  to  my  Will, 


which  is  dated  the 


day  of  — 
Section  II. 


19-. 


APPOINTMENT  OF  EXECUTORS,  TRUSTEES  AND 
GUARDIANS  AND  CONFIRMATION  OF  MARRIAGE 
SETTLEMENT. 

I  APPOINT ,of,  &c., ,  of,  &c.,  and ,  of,  &c.  (herein- 
after called  my  Trustees,  which  expression  where  the  context 
admits  includes  the  survivors  and  survivor  of  them  and  the 
executors  or  administrators  of  such  survivor  or  other  the  trustees 
or  trustee  for  the  time  being  hereof  (c)),  to  be  the  executors 
and  trustees   of   my  Will  [and  until  the  appointment  of   new 

(a)  The  words  in  square  brackets  are  for  use  where  the  testator  makes  a 
Will  on  the  day  of  marriage.  They  avoid  any  question  arising  as  to  whether 
the  Will  was  executed  before  the  marriage,  which  would  revoke  it :  Wills 
Act,  1837,  s.  18. 

{h)  Form  No.  84,  inf.,  should  be  used  at  the  end  of  all  codicils. 

(r)  Under  T.  Act,  1893,  s.  22,  the  trusts  and  powers  are  exercisable  by  the 
sui'vivor,  and  see  Re  JiouUedc/e,  1909,  1  Ch.  280;  78  L.  J.  Ch.  136.  Under  the 
Cop.  Act,  1894,  s.  88,  the  legal  interest  in  copyholds  passes  to  the  devisee  or 
customary  heir  of  the  sole  or  last  surviving  trustee  on  the  rolls. 
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trustees  the  trusts  and  powers  hereof,  may,  as  regards  the  legal 
interest  in  any  copyhold  hereditaments,  be  exercised  by  the 
heirs  or  assigns  of  a  last  surviving  or  continuing  trustee]. 

And  I  BEQUEATH  to  each  of  them  who  accepts  the  office  of  Legacies  to 
trustee  and  executor  the  sum  of  £ (d)  [free  of  duty].  executors. 

I  APPOINT  my  Trustees  hereinbefore  named,  [ and  ,]       ]^o.  4. 

and  the  survivors  and  survivor  of  them,  to  act  jointly  with  my 


.  Appointment 

wife  during  her  life,   and  after  her  death  with  any  person  or  of  guardians, 
persons  apj)ointed  by  her,  or  if  none,  then  alone,  to  be  the 
guardians  and  guardian  of  my  infant  children  (e). 

I    CONFIRM   any    settlement   made    in    contemplation   of    my       No_  ^ 
marriage  with  my  wife,  and  declare  that  fsubiect  as  hereinafter  - — — 

»  J  '  1  J  Confirmation 

exj)ressly  mentioned  (_r/)]  the  provisions  hereby  made  for  her  and  of  testator's 
my  children  [issue]  shall  be  in  addition  to  and  not  in  satisfaction  "ettiem^entf/'). 
of  those  made  or  covenanted  to  be  made  for  them  by  settlement. 


Section  III. 

APPOINTMENTS   OF   TRUST   FUNDS    UNDER    SPECIAL 

POWERS. 

In  exercise  of  the  power  for  this  purpose  conferred  on  me  by       No.  6. 
the  Will  of  my  mother  Jane  ,  dated  the  day  of  ,    .      ~      ~ 

^  '  ''  Appointment 

and  proved  on  the day  of [by  the  Settlement  made  on .  of  trust  funds 

my  marriage  dated  the day  of ]  I  hereby  appoint  that  the 

trustees  or  trustee  for  the  time  being  of  the  said  Will  [Settlement] 


{d)  A  legacy  to  an  executor  has  no  priority  over  other  legacies,  and  if  Legacy  to 
there  are  not  sutficient  assets  his  legacy  abates  rateably  :  Diinran  v.  Watts  ®^®'^^^  °'^- 
(1852),  16  Beav.  204.  There  is  a  i^resumption  in  law  that  a  legacy  given  to 
an  executor  is  annexed  to  his  office.  Hence  if  he  disclaims  he  forfeits  the 
legacy.  The  presumption  is  not  rebutted  by  the  fact  that  legacies  to  several 
executors  differ  in  amounts  :  Re  Appleton  (1885),  29  Ch.  D.  893 ;  54  L.  J.  Ch. 
954.  The  presumption  does  not  arise  where  the  gift  is  of  residue :  Re 
MaxiveU,  1906,  1  Ir.  E.  386. 

(e)  See  Guardianship  of  Infants  Act,  1886;  Theobald,  Tth  ed.,  97  et  seq. 

(/)  This  clause  prevents  any  questions  arising  under  the  doctrine  of  satis-   "  Satisfac- 
faction,  see  Theobald,  Tth  ed.,  759  et  seq. ;  see  also  note  to  Form  No.  65,  inf.   tion." 

{g)  See  Form  No.  65. 
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power  con- 
ferred by  a 
Will  (or 
settlement) 
in  favour  of 
particular 
children  (/i). 


No.  7. 

Appointment 
of  trust  funds 
under  a  special 
power  in 
favour  of  a 
husband  for 
life  and  then 
to  children 
equally. 
Variation 
where  a  child's 
share  is  settled 
for  twenty-one 
years. 

To  husband 
for  life. 

After  his 
death  for 
children  of 

testatrix. 


Proviso  that 
share  of  son 
shall  be 
retained  upon 
special  trusts 
against 

alienation,  &c. 
(i). 


shall  stand  possessed  of  the share  in  my  mother's  residuary 

estate  or  the  investments  for  the  time  being  representing  the 
same  and  all  other  (if  any)  the  money  and  investments 
bequeathed  by  the  said  Will  Upon  trust  for  the  benefit  of  myself 
and  my  issue  [the  money  and  investments  for  the  time  being 
held  upon  the  trusts  of  the  said  Settlement]  In  trust  [subject  to 
the  interest  thereby  limited  in  favour  of  my  wife  during  her  life] 
for  such  of  my  daughters  as  shall  be  living  at  my  death  and 
attain  the  age  of  twenty-one  years  or  marry  under  that  age,  and 
if  more  than  one  in  equal  shares. 

(1)  In  exercise  of  the  powers  for  this  purpose  conferred   on 

me  by  my  marriage  Settlement  dated  the day  of  ,  I 

hereby  appoint  that  the  trustees  or  trustee  for  the  time  being  of 
the  said  Settlement  (hereinafter  called  the  Settlement  Trustees) 
shall  after  my  death  stand  possessed  of  all  the  money  and 
investments  for  the  time  being,  subject  to  the  trusts  thereof 
(hereinafter  called  the  Settlement  Fund),  Upon  trust  to  pay  the 
income  thereof  to  my  husband,  if  he  survives  me,  during  his  life, 
and  after  his  death  (as  to  both  capital  and  income).  In  trust  for 
all  or  any  my  children  or  child  living  at  my  death  who  attain 
the  age  of  twenty-one  years  or  being  daughters  or  a  daughter 
marry  under  that  age,  and  if  more  than  one  in  equal  shares 
[subject  as  to  the  share  of  my  son  D.  B.  to  the  provisions  herein- 
after contained] . 

[(2)  (i.)  I  further  appoint  that  if  my  son  D.  B.  survives  me  the 
Settlement  Trustees  shall  retain  his  share  in  the  Settlement 
Fund  and  pay  the  income  thereof  to  the  said  D.  B.  until  his 
death,  or  until  the  expiration  of  a  term  of  twenty-one  years  from 
my  death  (,;),  or  until  he  shall  become  bankrupt,  or  assign  or 
charge  the  said  income  or  any  part  thereof,  or  do  or  suffer  any 
act  or  thing  whereby  the  said  income  if  belonging  absolutely  to 

(/i)  This  and  tlie  three  subsequent  Forms  omit  recitals  which  should, 
where  practicable,  be  avoided  in  Wills.  It  is  assumed  here  that  the  testator 
is  making  provision  for  his  daughters,  his  sons  being  otherwise  provided  for. 

(^■)  This  clause  should  only  be  used  in  exceptional  cases.  The  object  is 
to  pi'otect  an  improvident  son,  but  the  provision  cannot  be  made  to  apply 
for  more  than  twenty-one  years.  A  gift  to  a  son  of  the  testator's  own  pro- 
perty on  condition  that  the  son  settles  his  appointed  share  woiold  more 
effectually  protect  him.  This  would  put  the  son  to  election,  as  to  which  see 
Theobald,  7th  ed.,  114. 

(,/)  This  limit  is  inserted  in  order  to  prevent  the  application  of  the  rule 
against  perpetuities. 
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him,  or  some  part  thereof,  would  become  vested  in  or  payable  to 
some  other  person,  which  first  happens. 

(ii.)  After  the  determination  of  the  foregoing  trust  (hereinafter 
referred  to  as  the  First  Trust)  the  Settlement  Trustees  shall 
hold  the  said  share  In  trust  as  follows  (that  is  to  say)  :— 

(A)  If  the  First  Trust  determines  by  reason  of  the  expiration 
of  the  said  term  of  twenty-one  years  in  the  lifetime  of  tlie  said 
I).  B.,  then  In  trust  for  the  said  D.  B.  absolutely; 

(B)  If  the  First  Trust  determines  by  reason  of  the  death  of  the 
said  D.  B.  before  the  expiration  of  the  said  term,  then  In  trust 
for  his  personal  representatives  as  part  of  his  personal  estate  and 
as  if  he  had  survived  the  said  term  ; 

(C)  If  the  First  Trust  determines  in  the  lifetime  of  the  said 
D.  B.  and  before  the  expiration  of  the  said  term  by  reason  of 
his  bankruptcy  or  of  any  such  other  event  as  aforesaid,  then  In 
TRUST  for  my  other  children  or  child  living  at  the  date  of  the 
determination  of  the  First  Trust  who  attain  the  age  of  twenty- 
one  years  or  being  daughters  or  a  daughter  marry  under  that 
age,  and  if  more  than  one  in  equal  shares.] 

(3)  The  provisions  of  section  forty-three  of  the  Conveyancing  Maintenance 
and  Law  of  Property  Act,  1881,  shall   during  a  minority  apply 
to  the  foregoing  appointments. 

[(4)  I  BEQUEATH  the  proportionate  part  belonging  to  my  estate  Gift  of  residue 
of  the  income  of  the  Settlement  Fund  for  the  current  half-year  °^  piopeHy  to 
preceding  my  death  [and  all  other  (if  any)  the  property  which  aSuteiy. 
I  have  power  to  dispose  of  by  Will]  unto  my  husband  absolutely.] 

(1)  In  exercise  of  the  power  for  this  purpose  conferred  on  me       No.  8. 

by  an  Indenture  dated  the day  of (being  a  settlement  Appointment  ' 

executed  in  consideration   of  my  marriage  with  mv  f\r<^h   wifp    "'icier  a  power 

T  1  IV     T  •  1  ■'^■^ou     WHO,    contained  in  a 

Jane ,  deceased),  I  appomt  that  the  trustees  or  trustee  for  personalty 

the  time  being  of  the  said   Settlement  shall  stand  possessed  of  i^'t'Z- of 
the  money  and  investments  which  shall  be  held  upon  the  trusts  SmTrX'e 
thereof  at  my  death  (hereinafter  called  the  Settlement  Fund),  testator"''''^  °^ 

In  trust  for  such  of  my  children  by  the  said  Jane as  shall  "residuary 

be  living  at  my  death  and  attain  the  age  of  twenty-one  years  or  effttequaiily 
being  daughters  marry  under  that  age,  and  if  more  than  one  in  Sdrenof 
equal  shares  (k).  a  first  and 

second 

(A)  This   assumes  that  there   are   no  issue  of  deceased  children   to  be 
pro\ided  for,  see  Form  No.  59. 

50—2 


marriage. 


788 


(forms)  wills  (personal) 


Devise,  &c.,  of 
residuary 
estate  and 
definition  of 
Trust  Fund. 

Income  of 
Trust  Fund  to 
second  wife 
during  widow- 
hood. 

After  death  or 
remarriage  of 
second  wife 
capital  and 
income  of 
Trust  Fund 
to  be  divided 
between  all 
children  of 
testator,  but 
so  as  to  give 
thein  equal 
shares  taking 
the  Settlement 
Trust  Fund 
into  account. 


(2)  Devise  and  bequest  of  residuary  estate  on  trust  for  conversion, 
jyayment  of  debts,  c(:c.,  and  investment  and  definition  of  the  Trust 
Fund — Forms  Nos.  46,  48,  and  49. 

(3)  Ti-ust  to  pay  income  of  Trust  Fund  to  my  second  wife,  Mary 
■ — — ,  during  her  widowhood — Form  No.  51, 

(4)  After  the  death  or  second  marriage  of  the  said  Mary 


(which  first  happens)  my  Trustees  shall  stand  possessed  of  the 
capital  and  income  of  the  Trust  Fund  upon  the  trusts  following 
(that  is  to  say) : — 

(i.)  Upon  trust  in  the  first  place  to  raise  and  pay  thereout  to 

each  child  of  mine  by  the  said  Mary who  survives  me  and 

attains  the  age  of  twenty-one  years  or  being  a  daughter  marries 
under  that  age  such  a  sum  as  shall,  in  the  opinion  of  my  Trustees, 
be  equal  to  the  value  of  the  share  in  the  Settlement  Fund  of  each 
of  mv  children  by  the  said  Jane hereinbefore  appointed. 

(ii.)  Subject  as  aforesaid,  the  capital  and  income  of  the  Trust 
Fund  shall  be  held  In  trust  for  all  or  any  my  children  or  child 
by  both  marriages  who  survive  me  and  attain  the  age  of  twenty- 
one  years  or  being  daughters  or  a  daughter  marry  under  that 
age,  and  if  more  than  one  in  equal  shares. 


No.  9. 

Bequest  of 
chattels  by 
reference  to 
a  schedule  («i). 


Section  IV. 

SPECIFIC  LEGACIES,  &c.  {!). 

I  BEQUEATH  [free  of  duty]  to  the  persons  whose  names  and 
addresses  are  mentioned  in  the  first  and  second  columns  of  the 
Schedule  to  my  Will  the  respective  chattels  a  short  descrip- 
tion whereof  is  set  opposite  to  their  names  in  the  third  column 
of  the  same  Schedule. 


Position  and 
use  of 
Schedules. 


(/)  The  expenses  incuiTed  in  the  upkeep  and  preservation  of  a  specific 
legacy  until  the  executor  assents  to  the  bequest  are  payable  by  the  legatee 
and  not  out  of  residue  :  Ee  Pearce,  1909,  1  Ch.  819  ;  78  L.  J.  Ch.  484.  As 
to  the  distinction  between  specific  and  genei'al  legacies,  see  Bottomley  v. 
Sherson  (IS'ZS),  L.  E.  20  Eq.  304;  44  L.  J.  Ch.  589. 

(»i)  This  method  of  dealing  with  several  legacies  (see  also  the  Forms  inf. 
relating  to  pecuniary  and  charitable  legacies  and  annuities)  shortens  a  Will, 
and  is  convenient  for  the  purpose  of  administration.  The  schedule  must  come 
after  the  testimonium  and  before  the  attestation  clause  and  the  testator's 
signature. 
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Form  of  Schedule. 

The  Schedule  referred  to  in  my  Will. 

Particulars  of  specific  legacies. 


I  BEQUEATH  to  my  wife  absolutely  [free  of  duty]  all  the  carriages,      No.  10. 
horses,  harness,  and  stable  furniture  and  effects,  and  motor  cars  ^^        7T 

'  Bequest  to 

and  motor  accessories,  and  all  the  garden  and  farming,  live  and  ".ife  of  fur- 
dead  stock  and  effects,  and  all  the  plate,  plated  articles  (u),  linen, 
china,  glass,  books,  pictures,  prints,  furniture  (o),  jewellery,  and 
articles  of  household  or  personal  use  or  ornament,  wines,  liquors, 
and  consumable  stores  (7^),  and  other  articles  and  effects  of 
every  kind  which  at  my  death  shall  ])e  in  or  about  my  dwelling- 
house  [or  any  dwelling-houses  occupied  by  me  at  my  death] 
or  any  buildings  or  grounds  occupied  by  me  therewith,  but 
except  money  or  securities  for  money  :  And  I  also  bequeath  to  her  and  legacy. 

[free  of  duty]  the  sum  of  £ ,  to  be  paid  to  her  immediately 

after  my  death   and  in  priority   to   all  other  legacies  and  the 
annuities  hereby  or  by  any  codicil  hereto  bequeathed  (q). 

I  BEQUEATH  to  my  wife  absolutely  [free  of  duty]  such  of  my      Nq.  11. 
plate,  plated  articles,  linen,  china,  glass,  books,  pictures,  prints, 
furniture  and  other  household  effects  as  she  may  within  one  year 
from  my  death  select. 

(?j)  "  Plate  "  does  not  include  plated  articles :  Bolder  v.  Rumsbottom  (1863),    Plate. 
4  Giff.  205 ;  Re  Leiuis,  1910,  W.  N.  6. 

(o)  "  Furniture  "  does  not  include  trade  and  tenants'  fixtures  in  nn  hotel : 
Re  Seton-Smith,  1902,  1  Ch.  717  ;  71  L.  J.  Ch.  386. 

{■p)  Consumable  stores  cannot  be  made  the  subject  of  a  gift  over  unless 
they  form  part  of  stock-in-trade:  Theobald,  7th  ed.,  647;  and  see  Re  Robson, 
1891,  2  Ch.  559  ;  60  L.  J.  Ch.  851 ;  Re  Craven  (1909),  100  L.  T.  284. 

{q)  It  is  right  that  the  widow's  immediate  legacy  should  be  expressly 
given  priority,  as  near  relationship  to  the  testator  does  not  of  itself  give 
prioritj^  over  other  legacies  :  Re  Hchweders  Estate,  1891,  3  Ch.  44  ;  60  L.  J. 
Ch.  656.  Legacy  and  succession  duty  is  now  payable  as  between  husband 
and  wife:  Fin.  (1909-10)  Act,  1910,  s.  58  (2). 


Gift  to  wife  of 
articles  to  be 
selected  by 
her. 
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(forms)  wills  (personal). 


No.  12. 

Plate,  &c.,  to 
wife  for  life, 
then  to  son. 

Inventory  to 
be  made. 


No.  13. 

Jewels,  &c.,  to 
daiighters  to 
be  distributed 
among  them 
by  Trustees. 


No.  14. 

Bequest  of 
chattels  with 
request  for  the 
distribution 
thereof  in 
accordance 
with  a 

memorandum 
left  by 
testator  (s). 

Insurance  of 
chattels  by 
Trustees. 


Secret  trust. 


I  BEQUEATH  [free  of  duty]  all  my  plate  and  plated  articles,  books 
pictures  and  prints  unto  my  Trustees,  Upon  trust  that  my  Trustees 
shall  permit  my  wife  to  use  and  enjoy  the  same  during  her  life,  and 

after  her  death,  shall  hold  the  same  In  trust  for  my  son 

absolutely  :  And  I  direct  my  Trustees  to  make  an  inventory  of  the 
articles  included  in  the  foregoing  bequest,  one  copy  whereof  shall 
be  signed  by  my  Trustees  and  delivered  to  my  wife,  and  another 
copy  shall  be  signed  by  my  wife  and  retained  by  my  Trustees : 
And  my  Trustees  shall  not  be  bound  to  see  to  the  preservation 
of  the  said  articles  or  as  to  their  insurance,  nor  be  answerable 
for  any  loss  or  injury  which  may  happen  thereto  during  the  life 
of  my  wife  (r). 

I  GIVE  [free  of  duty]  all  my  jewellery,  trinkets,  plate,  jjlated 
articles,  linen,  china,  glass,  books,  pictures,  prints,  furniture  and 
household  effects  unto  such  of  my  daughters  {naming  tliem)  as 
shall  survive  me,  to  be  fairly  and  equally  distributed  according 
to  value  among  them  in  such  manner  as  they  shall  agree,  or  in 
case  of  difference  as  shall  be  settled  by  my  Trustees,  whose 
decision  shall  be  final.  {Add  if  any  daughters  are  infants  :  And  I 
declare  that  any  of  my  said  daughters  who  shall  not  have  attained 
the  age  of  twenty -one  years  at  my  death  shall  be  entitled  to  give 
valid  receipts  for  and  otherwise  deal  with  and  divide  the  said 
chattels  or  any  of  them  in  like  manner  as  if  they  or  she  had 
been  of  full  age  at  my  death.) 

I  BEQUEATH  [free  of  duty]  all  my,  &c.  {see  2Jrevious  FWms),  to  my 
wife,  and  request  her  to  give  effect  to  any  wishes  I  may  express  in 
any  memorandum  signed  by  me  and  deposited  with  my  Will  or  with 
my  papers  in  regard  to  the  disposal  of  the  said  chattels  or  any 
of  them,  but  nothing  herein  or  in  any  such  memorandum  con- 
tained shall  operate  to  create  any  trust  or  impose  any  binding 

(r)  Trustees  may  insiu'e  chattels  out  of  income,  see  T.  Act,  1893,  s.  18 ; 
Be  E.  of  Egmont's  Trusts,  1908,  1  Ch.  821;  77  L.  J.  Ch.  479;  see  also  Be 
Quiche's  Trusts,  1908,  1  Ch.  887  ;  77  L.  J.  Ch.  523. 

(s)  This  bequest  does  not  create  a  binding  trust,  but  is  a  convenient 
method  of  dealing  with  small  articles.  If  the  legatee  is  provided  for  by  the 
Will  there  is  every  probability  of  the  testator's  wishes  being  carried  out. 
To  make  a  secret  trust  binding  it  must  be  disclosed  to  the  legatee  during 
the  testator's  lifetime,  see  Theobald,  7th  ed.,  73  et  seq. ;  Be  Boyes  (1884),  26 
Ch.  D.  531 ;  53  L.  J.  Ch.  654. 
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obligation   on   my    wife  with  respect   to    the  said    chattels  or 
otherwise  fetter  her  absolute  beneficial  interest  therein. 


(1)  I  DEVISE  my  dwelling-house  in  which  I  am  now  residing,      No.  15. 

known   as   ,    together   with    the   pleasure   grounds,    lands,  ^.     ' 

gardens,  outbuildings  and    appurtenances  thereunto  belonging  i^n.fis  to  son 
or  usually  held  or  enjoyed  therewith  (t)  [and  also  the  piece  of  fbsohite'power 


land    situated,   &c.,  which  I  lately  purchased  from  ,  and  meShe" 

which  is  now  in  the  occupation  of ] ,  To  the  use  of  my  son  ^^*'^"^s  full 

F.  B.  during  his  life  without  impeachment  of  waste,  with 
remainder  To  such  uses  and  for  such  purposes  generally  as  the 
said  F.  B.  (when  of  full  age)  shall  by  any  deed  or  deeds  or  by 
Will  or  codicil  appoint,  and  in  default  of  and  until  and  subject 
to  any  such  appointment.  To  the  use  of  my  Trustees  in  fee 
simple.  Upon  the  trusts  and  subject  to  the  powers  and  provisions 
hereinafter  declared  concerning  my  residuary  estate  : 

(2)  My  Trustees  are  hereby  appointed  to  be  the  trustees  hereof  Appointment 
for  all  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  and  and  Conv.  Act 
for  all  the  purposes  of  section  forty-two  of  the  Conveyancing  and  *'^'"^tees(w). 
Law  of  Property  Act,  1881,  and  any  sole  trustee  may  act  for  any 

of  those  purposes  : 

(3)  If   the    said   F.    B.    dies    an    infant,    then    all   statutory  Accumulation 
accumulations  made  during  his  minority  in  respect  of  the  said  residuj'if'the 
hereditaments  and  remaining  unapplied  at  his  death  shall  fall  f^f'iff ^  ""^ 
into  and  form  part  of  my  residuary  estate. 


infant. 


(1)  I  BEQUEATH  [free  of  duty]  my  leasehold  house  and  premises     No.  16. 

known  as  No. ,  &c.,  held  under  a  Lease  dated,  &c.,  and  all  my 

furniture  and  household  effects  in  or  about  or  appropriated  or  leasehold" 

house  and 


(0  See  Taws  v.  Knowles,  1891,  2  Q.  B.  564;  60  L.  J.  Q.   B.  641,  which 
shows  the  advantage  of  adding  these  general  words. 

[u)  The  appointment  of  S.  L.  Act  trustees  enables  the  statutory  powers  Powers  of 
to  be  exercised  by  them  on  behalf  of  the  infant :  S.  L.  Act,  1882,   s.   60.    management 
The  Conv.  Act,   1881,  s.  42,  gives  the  proper  powers  of  management  and  miSty.'"'"'^ 
maintenance  to  the  trustees.     F.  B.  is  given  a  life  estate  instead  of  a  fee 
simple  determinable  in  order  that  if  he  dies  under  age  the  accumulations 
may  be  made  to  fall  into  residue  :  ib.,  s.  42  (5)  (iii.). 

This  Form  is  strictly  a  realty  form,  but  is  for  use  in  a  Will  dealing  with 
the  residue  as  personal  estate. 
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(forms)  wills  (personal). 


furniture  to 
Trustees  for 
wife  during 
widowhood, 
she  paying 
rent,  &c.. 


and  afterwards 
to  fall  into 
residue. 


Trustees  to 
make  an 

inventory. 


Trustees  not  to 
be  bound  to 
see  to  pre- 
servation of 
chattels. 


Trustees  not  to 
be  bound  to 
see  that  wife 
pays  rent,  &c. 


Power  for 
Trustees  with 
consent  of 
wife  to  sell 
furniture, 
&c.  [y). 


belonging  to  the  said  dwelling-house  at  my  death  {x)  (other  than 
plate  or  plated  articles,  books,  pictures  or  prints),  unto  my  Trustees, 
Upon  trust  for  my  wife  during  her  widowhood,  she  paying  the 
ground  rent,  and  all  rates,  taxes  and  outgoings  payable  in 
respect  of  the  said  dwelling-house  and  observing  and  performing 
the  covenants  contained  in  the  Lease  under  which  the  same 
is  held  at  my  death  :  And  after  the  death  or  second  marriage 
of  my  wife  (which  first  happens)  the  said  dwelling-house,  furni- 
ture and  household  effects  shall  fall  into  and  form  part  of  my 
residuary  estate  : 

(2)  My  Trustees  shall  as  soon  as  conveniently  may  be  after  my 
death  cause  an  inventory  to  be  made  of  the  furniture  and  other 
household  effects  hereinbefore  bequeathed  for  the  benefit  of  my 
wife  during  her  widowhood,  and  one  copy  of  such  inventory  shall 
be  signed  by  my  Trustees  and  delivered  to  my  wife,  and  another 
copy  thereof  shall  be  signed  by  my  wife  and  retained  by  my 
Trustees :  And  my  Trustees  shall  not  be  concerned  to  see  to  the 
preservation  or  insurance  of  the  said  furniture  and  effects  or  any 
of  them,  nor  be  answerable  for  any  loss  or  injury  thereto  which 
may  happen  during  the  widowhood  of  my  wife : 

(3)  My  Trustees  shall  not  be  bound  to  see  that  my  wife  duly 
pays  the  rent  and  observes  and  performs  the  covenants  and  con- 
ditions reserved  by  and  contained  in  the  said  Lease,  nor  shall 
they  be  liable  for  or  in  respect  of  any  forfeiture  or  loss  which 
may  arise  by  reason  of  the  non-payment  by  my  wife  of  the 
said  rent  or  the  breach  by  her  of  any  of  the  said  covenants 
and  conditions  : 

(4)  My  Trustees  may  at  any  time  or  times  during  the  widow* 
hood  of  my  wife,  with  her  consent  in  writing,  sell  the  said 
furniture  and  other  household  effects  bequeathed  therewith  or 
any  of  them  or  any  part  thereof  respectively,  and  in  such  case 
the  money  to  arise  from  such  sale  shall  sink  into  and  form  part 
of  my  residuary  personal  estate :  And  further  my  Trustees 
shall  be  the  trustees  hereof  for  all  the  purposes  of  the  Settled 


Ademption.  (x)  A  permanent  removal  of  cliattels  from  a  house  under  such  a  bequest 

effects  ademption,  but  a  temporary  removal  does  not,  see  Theobald,  7th  ed., 
168,  and  cases  there  cited  ;  see  also  note  to  Form  No.  12  as  to  insurance. 

(//)  The  widow  has  the  power  of  a  tenant  for  life  as  regards  the  house 
under  S.  L.  Act,  1882,  s.  58  (1)  (vi.). 
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purposes. 
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I  BEQUEATH   [free  of  duty]  to  the  j^ersons  whose  names  and      No.  17 
addresses  are  mentioned  in  the  first  and  second  columns  of  the 


Bequest  of 

Schedule  to  my  Will  the  respective  sums  set  opposite  to   immediate 

their  names  in  the  third  column  of  the  same  Schedule.  reference  to 

schedule. 

Foiiii  of  Scliedule. 


The  Schedule  referred  to  in  my  Will. 

Particulars  of  pecuniary  legacies. 


I  bequeath  [free  of  duty]  to  each  of  my  indoor  and  outdoor      No.  18. 

servants  not  in  receipt  of  daily,  weekly  or  monthly  (a)  wages  = : 

who  shall  he  in  my  service  at  my  death  (b),  and  shall  have  been  servants. 

(a)  It  has  been  held  that  a  bequest  of  a  year's  wages  to  servants  does  not   Legacies  to 

inchide  servants  employed  at  wages  calculated  by  the  week  or  month  :  Re   servants. 

liarenswdrth,  1905,  2  Ch.  1  ;  74  L.  J.  Ch.  353.     If  such  servants  are  to  be   depend  on 

included,  say  :—  manner  of 

payment  of 

I  bequeath  to  each  of  my  indoor  and  outdoor  servants,  wages. 
whether  in  receipt  of  daily,  weekly,  monthly  or  yearly  wages, 
who  shall  be,  &c.,  ...  a  sum  equal  to  the  amount  of  their 
respective  wages  for  the  period  of  one  year  in  addition  to  wages 
then  due  or  paid  during  the  year  immediately  preceding  my 
death. 

(b)  These  W(n-ds  are  necessary,  as  under  a  direction  "  to  pay  each  man  who 
shall  have  been  in  my  employ  over  ten  years  "  it  was  held  that  a  man  who 
had  left  the  testator's  service  was  within  the  scope  of  the  legacy :  Re 
Sharland,  1896,  1  Ch.  517  ;  65  L.  J.  Ch.  280, 
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in  such  service  for  twelve  calendar  months  immediately  pre- 
ceding, and  who  shall  not  be  under  notice  to  leave  given  or 
received,  one  year's  wages  in  addition  to  wages  then  due. 

No.  19.  I  BEQUEATH  [free  of  duty]  the  sum  of  £ to  A.  B.  if  and 

when  he  attains  the  age  of  twenty-one  years  with  interest  thereon 

legacy  oil  from  my  death  until  payment  or   investment  of  the  principal 

twmity"oue  monoy  at  the  rate  of  £3  lO-s.  per  cent,  per  annum,  and  if  he  shall 
with  interest.  ^^  under  age  at  my  death,  I  authorise  my  Trustees  to  invest  the 
said  sum  in  any  investments  in  which  my  residuary  estate  is 
authorised  to  be  invested  with  power  to  vary  investments :  And  I 
direct  that  such  investments  and  the  annual  income  thereof  and 
all  statutory  accumulations  of  income  (c)  shall  be  held  In 
TRUST  for  the  said  A.  B,  if  and  when  he  attains  the  age  of 
twenty-one  years,  but  if  the  said  A.  B.  dies  under  the  age  of 
twenty-one  years  I  direct  that  the  said  legacy,  investments  and 
accumulations  shall  sink  into  and  form  part  of  my  residuary 
estate  (d). 

No.  20.  I  BEQUEATH  [free  of  duty]  the  sum  of  £ to  C.  D.,  and  if  he 

7 ~ —  dies  in  my  lifetime  leaving  issue  living  at  my  death,  I  bequeath 

substitution  of  the  Same  legacy  to  my  Trustees,  In  trust  for  all  or  any  the 

dies  before        children  OT  child  of  the  said  C.  D.  who  attain  the  age  of  twenty-one 

es  a  or.  years  or  being  daughters  marry  under  that  age,  and  if  more 

than  one  in  equal  shares  (e)  :  And  if  no  child  of  the  said  C.  J). 

Maintenance.  (c)  The   legacy   carries   interest,    and    therefore    the    maintenance    and 

accumulation  clauses  of  Conv.  Act,  1881,  s.  43,  apply  :  Be  lliatcher  (1884), 
26  Ch.  D.  426 ;  53  L.  J.  Ch.  1050. 

[d)  As  an  intermediate  gift  of  income  in  some  cases  has  the  effect  of  vest- 
ing a  legacy  before  the  legatee  attains  twenty-one  (see  Theobald,  7th  ed., 
586;  Re  Gossliwj,  1903,  1  Ch.  448;  72  L.  J.  Ch.  433;  Re  WilUams,  1907, 
1  Ch.  180  ;  76  L.  J.  Ch.  41),  it  is  necessary,  as  in  the  text,  to  expressly 
provide  how  the  income  is  to  go  if  the  legatee  dies  under  age. 
Maintenance  (e)  If  a  legacy  is  given  to  a  person  contingently  on  his  attaining  twenty- 

clause  does  not   one,  the  leo-atee  on  attainino-  that  age  is  not  entitled  to  the  intermediate 
apply  to  _       '  °  &  o 

contingent  income,  and  the  executors  have  no  power  under  the  Conv.  Act,  1881,  s.  43, 

legacy,  unless     to  apply  any  part  of  that  income  for  his  maintenance:  Re  George  (1877), 

toTruTtles  5  Ch.  D.  837  ;  47  L.  J.  Ch.  118  ;  Re  Judkin's  Trusts  (1884),   25  Ch.  D.  743  ; 

immediately.      53  -^  j   q^^^  ^gg  .  ^g  Dichson  (1885),  29  Ch.  D.  331  ;  54  L.  J.  Ch.  510.     But 

if  a  legacy  is  given  to  trustees  as  an  immediate  .gift  in  trust  for  a  class  of 

persons  who  shall  attain  twenty-one,  the  contingent  legatees  on  attaining 

twenty-one  are  entitled  to  the  intermediate  income,  and  the  statutory  main- 
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attains  a  vested  interest  in  the  said  legacy,  the  same  shall  fall 
into  and  form  part  of  my  residuary  estate. 

I  BEQUEATH  [free  of  duty]  to {names,  and  see  Form  Xo.  17)       ^^-  '^^^ 

the  sum  of  £ each  free  of  duty  :    And  if  any  of  the  said  several 

legatees  die  in  my  lifetime  leaving  issue  living  at  my  death,  then  !;^,^*ia^^sub.^^ 
and  in  every  such  case  I  bequeath  the  legacy  which  the  person  so  stitution  in 
dying  would  have  taken  if  he  or  she  had  survived  me  unto  my 
Trustees,  In  trust  for  his  or  her  children  or  child  who  attain, 
&c.  (as  in  last  Form) :  And  if  no  child  of  the  legatee  so  dying  as 
aforesaid  attains  a  vested  interest  in  the  said  legacy,  the  same 
shall  fall  into  and  form  part  of  my  residuary  estate. 

I  BEQUEATH  [free  of  duty]  the  sum  of  £ to  C.  D.  :  And  I      No.  22. 

declare  that  if  the  said  C.  D.  dies  in  my  lifetime  leaving  issue  Legacy  with 
living  at  my  death,  the  said  legacy  shall  not  lapse,  but  shall  go  '^.^j^'^*^"",*^^* 
and  devolve  in  the  same  manner  as  if  he  had  survived  me  and  "ot  lapse  if 
died  immediately  after  my  death  [but  so  that  this  direction  shall  issue  ((7). 
take  effect  by  way  of  direct  gift  to  the  person  or  persons  (if  any) 
beneficially  interested  under  the  Will  or  on    the    intestacy    of 
the  said  C.  D.  and  shall  not  make  the  said  legacy  part  of  his 
personal  estate  so  as  to  be  liable  for  his  debts  or  estate  or  other 
duty  (A)]. 

I  BEQUEATH  to  {)iames  and  amounts  of  legacies,   see  Form   No.      No.  23. 
17).     And  if  any  of  the  said  legatees  die  in  my  lifetime  leaving  ^^^^7^^ 
issue  living  at  my  death  (/),  then  and  in  everv  such  case  the  legacies  with 

.    ^  *^  .  Similar 

legacy  given  to  the  legatee  so  dying  shall  not  lapse,  but  shall   go  direction. 

tenance  clause  applies  :  Be  Medlocl-  (1886),  55  L.  J.  Ch.  738  ;  Long  v.  Ovenden 

(1881),  16  Ch.  I).  691;  50  L.  J.  Ch.  314;  Re  Clements,  1894,   1   Ch.  665;  63 

L.  J.  Ch.  326 ;  and  see  Re  Bowlhy,  1904,  2  Ch.  685 ;  73  L.  J.  Ch.  810.  Where   Future  legacy 

a  parent  gives  a  future  legacy  to  a  child,  then  income  can  be  apijlied  for  f°,f^V^*^  °* 

maintenance  under  the  construction  put  upon  such  gifts  by  Courts  of  equity  : 

Re  Bowlhj,  sup.,  at  pp.  698,  704. 

(/)  See  note  to  last  Form. 

(,(/)  Legacies  to  the  testator's  issue  are  saved  from  lapse  by  the  Wills  Act,    Lapse. 
1837,  s.  33. 

(/()  The  words  in  brackets  will  avoid  the  double  duty:  Re  Scott,    1901,    Double 
1  Q.  B.  228  ;  70  L.  J.  K.  B.  66.     U  the  legacy  is  small  or  the  legatee  has  '^''*y- 
settled  his  property  by  Will,  it  may  be  advisable  to  omit  them. 

(i)  See  Re  Coleman  (1876),  4  Ch.  D.  165;  46  L.  J.  Ch.  33. 
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No.  24. 

Bequest  of 
legacies  to 
daughters  and 
settlement 
thereof. 


In  default  of 
children,  each 
daughter's 
legacy  to  fall 
into  residue. 


and  devolve  in  the  same  manner  as  if  the  legatee  had  survived 
me  and  died  immediately  after  my  death.  (Add  ivords  in  square 
brackets  at  end  of  last  Form  if  required,  substituting  "  the  legatee  " 
for  "  the  said  C.  D.  ") 

(1)  I  BEQUEATH  [free  of  duty]  to  my  Trustees  for  each  of  my 

daughters  and  her  issue  a  legacy  of  M with  interest  thereon 

at  the  rate  of  £S  10s.  per  cent,  per  annum  from  my  death  until 
investment : 

(2)  My  Trustees  shall  stand  possessed  of  the  legacy  so 
bequeathed  for  a  daughter  upon  trust  to  invest  the  same  in  their 
names  [with  her  consent  if  of  age,  and  if  under  age  and  also  after 
her  death  at  the  discretion  of  my  Trustees]  in  any  of  the 
investments  in  which  my  residuary  estate  is  authorised  to  be 
invested,  with  power  [with  the  like  consent  or]  at  the  like 
discretion  to  vary  the  investments  thereof  for  others  of  a  like 
nature : 

(3)  My  Trustees  shall  stand  possessed  of  the  legacy  of  a 
daughter  and  the  investments  for  the  time  being  representing 
the  same  and  all  statutory  accumulations  (if  any)  of  income 
thereof  hereinafter  included  in  the  description  of  such  daughter's 
legacy  (subject  to  any  advancement  which  my  Trustees  shall 
think  proper  to  make  and  which  I  hereby  authorise  to  be  made 
for  her  benefit  to  any  amount  not  exceeding  one-half  of  each 
daughter's  legacy).  Upon  trust  to  pay  the  income  thereof  to 
such  daughter  for  her  life  without  power  of  anticipation  during 
any  coverture  : 

(4)  And  after  her  death  the  capital  and  income  of  her  legacy 
or  so  much  thereof  respectively  as  shall  not  have  been  j^aid  or 
applied  under  any  trust  or  power  affecting  the  same  shall  be  held 
(Trust  for  her  issue  as  she  appoints,  and  in  defaidt  for  her 
children.     Adapt  Form  No.  55). 

(5)  Hotchpot  clause.     Adapt  Form  No.  56. 

(6)  Poiver  of  advancement.     Adaj^t  Form  No.  57. 

(7)  If  a  daughter  shall  not  have  any  child  who  under  the 
trust  in  default  of  appointment  hereinbefore  contained  attains  a 
vested  interest  in  her  legacy,  then,  subject  to  the  trusts  and 
powers  hereinbefore  declared  in  favour  of  such  daughter  and  her 
issue,  her  legacy  and  the  income  thereof  and  all  statutory 
accumulations  (if  any)  of  income,  or  so  much  thereof  respectively 
as  shall  not  have  become  vested  or  been  paid  or  apjDlied  under 
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any  trust  or  power  affecting  the  same,  shall  fall  into   and  form 
part  of  my  residuary  estate. 

(8)   Power  to  appoint  life  interest  to  husband.    Adapt  sub-clause   Power  to 

^    ^  ^  ^  '  ...   appoint  life 

(1)  of  Form   iVo.  60.     Add   further  sub-clauses   in   that   J^orni  if  interest  in 

.       ,  legacy  to 

required.  husband. 

(1)  If  any  woman  to  whom  a  legacy  is  hereinbefore  bequeathed      No.  25. 

shall  be  under  coverture  at  my  death,  my  Trustees  may  at  their  option  by 

absolute    discretion  either  pay  the  whole  or  any  part  of  her  ^'^^^.eJio^^ry 

legacy  to  such  person  or  persons  and  in  such  manner  generally  trust  to 

^  ■  -o  V-^J  legacy 

as  she  shall  by  any  writing  under  her  hand  du-ect,  or,  if  my   to  married 
Trustees  shall  think  it  more  for  her  interest,  may  pay  the  whole  hei"trustees 
or  any  part  of  such   legacy  to  the  trustees  or  trustee  for  the  °^^.^'^^f^l.  °^^ 
time  being  of  any  settlement   made  on   or   subsequently  to  her  and  her  issue. 
marriage,  to  be  by  them  or  him  held  upon  the  trusts  ( j)  by  that 
settlement  declared  concerning  the  trust  funds   or  any  specified 
portion  which  my  Trustees  may  select  of  the  trust  funds  com- 
prised therein,  or  my  Trustees  may  retain  all  or  any  part  of  the 
legacy  of  such  woman  under  coverture,  and  invest  the  same  in 
any  investments  hereby  authorised,  and  vary  investments,  and 
stand  possessed  of  such  investments.  Upon  trust  as  to  the  annual 
income  thereof  to  pay  the  same  to  such  woman  during  her  life, 
without  power  of  anticipation  during  any  coverture,  and  after 
her  death  (as  to  the  capital  and  income),  In  trust  for  all  or  any 
one  or  more  exclusively  of  the  others  or  other  of  the  issue  of  the 
same  woman  (continue  usual  trusts  for  issue  as  she  shall  appoint, 
and  in  default  for  children  equally,  witli  hotchpot  and  advancement 
clauses,  adaptinci  Forms  Nos.  55,  56,  and  57)  : 

(2)  If  no  child  of  the  same  woman  attains  a  vested  interest  ifnochiidof 
under  the  trust  in  default  of  appointment  hereinbefore  contained,  womariTtains 
then,  subject  to  the  trusts  and  powers  hereinbefore  contained,  the  terestrcapi^tai 
capital  and  income  of  the  investments  representing  her  legacy  of  legacy  to  go 
shall  be  held  In  trust  for  such  person  or  persons  as  she  shall  appoint,  in 
while  not  under  coverture  by  deed,  revocable  or  irrevocable,  or  i^ext  of  kin. 
as  she  shall,  whether  covert  or  sole,  by  Will  or  codicil  appoint, 
and  in  default  of  and  subject  to  any  such  appointment,  In  trust 
for  the  person  or  persons  who  would  under  the  statutes  for  the 
distribution  of    the  effects  of   intestates   have   become  entitled 
thereto  at  her  death   in  case  she  had  died   possessed  thereof 

(/)  See  Re  Carrie,  1910    1  Ch.  329;  79  L.  J.  Ch.  285. 
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intestate  and  without  ever  having  been  married,  such  persons,  if 
more  than  one,  to  take  as  tenants  in  common  (jj)  in  the  same 
shares  in  which  they  would  have  taken  under  those  statutes : 

(Add  power  to  apj)oint  life  interest  to  Imshand  surviving,  see  Form. 

No.  60,  suh-claase  (7).  ) 

Power  to  ap-         (^)  ^^  Trustees  may  appoint  a  separate  set  of  trustees  for 

point  separate    ^]^q  legacy  of  any  woman  under  the  bequests  aforesaid  and  pay 

any  legacy.       or  transfer  her  legacy  or  the  investments  representing  the  same 

to  the  separate  set  of  trustees  so  appointed  and  upon  the  trusts 

affecting  the  same,  and  thenceforth  she  shall  during  her  life  have 

power  to  appoint  new  trustees  thereof. 

^      op  (1)  I  BEQUEATH  [free  of  duty]  to  my  Trustees  the  sum  of  £ , 

Upon  trust,  with  the  consent  of  A.,  of,  &c.,  during  his  [her]  life 


itenefiTofT       ^^^^  ^^^^^  ^^^  [her]  death  at  the  discretion  of  my  Trustees,  to 
man  or  woman  jnvest  the  Same   in  the   names   of  my  Trustees  in  any  of  the 

for  life  with  .  .  .  ^  .  .     *^ 

remainder  to     investments  in  which  my  residuary  estate  is  authorised  to  be 

issueper  invested  and  to  vary  investments :  And  until  investment  the  said 

stirj^es.  g^^^_^  shall  carry  interest  at  the  rate  of  i^4  per  cent,  per  annum 

from  my  death,  payable  out  of  my  residuary  estate  :  And  I  direct 

my  Trustees  to  stand  possessed  of  the  said  sum  or  investments 

and  the  annual  income  thereof, 

(2)  Upon  trust  to  pay  the  said  income  to  the  said  A.  during 
his  life  [her  life  without  power  of  anticipation  during  any  cover- 
ture] and  after  his  [her]  death  (as  to  capital  and  income), 

(3)  In  trust  in  equal  shares  for  all  or  any  the  children  or 
child  of  the  said  A.  living  at  the  death  of  the  survivor  of  myself 
and  him  [her]  who  attain  the  age  of  twenty-one  years  or  being 
female  marry  under  that  age,  and  for  all  or  any  of  the  issue 
living  at  that  time  who  attain  the  age  of  twenty-one  years,  or 
being  female  marry  under  that  age,  of  any  child  of  the  said  A. 
who  dies  in  his  [her]  or  my  lifetime  leaving  issue  living  at  the 
time  of  the  death  of  the  survivor  of  us,  such  issue  to  take 
through  all  degrees  according  to  their  stocks  and  in  equal  shares 
the  share  or  shares  which  their  parent  would  have  taken  if 
living  at  the  time  aforesaid,  and  having  then  attained  a  vested 
interest,  and  so  that  no  issue  shall  take  whose  parent  is  living  at 
the  time  aforesaid  and  so  capable  of  taking. 

(jj)  These  words  avoid  any  question  of  joint  tenancy  ;  see  lie  Niyhtiwjale, 
1909,  1  Ch.  385  ;  78  L.  J.  Ch.  196. 
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(4)  Power  of  admnccment,  Form  No.  57.  I"  ^'^^.^"^^  °f 

^  "^  _  .  issue  fund  to 

(5)  If  no  child  or  other  issue  of  the  said  A.  attains  a  vested  fail  into 
interest  under  the  trusts  hereinbefore  contained,  then,  subject  to 

the  trusts  aforesaid,  the  said  sum  of  £ or  the  investments 

representing  the  same  and  the  income  thereof  and  all  statutory 
accumulations,  if  any,  of  income,  or  so  much  thereof  respectively 
as  shall  not  have  been  applied  under  any  statutory  or  other 
power,  shall  fall  into  and  form  part  of  my  residuary  estate. 

(1)  As  in  suh-daiise  (1)  of  last  Form,  hut  sat/iufi :   "with  the      No.  27. 
consent  of  A.,  of,  &c.,  and  B.,  his  wife,  during  their  joint  lives,  Legacy  for 
and  of  the  survivor  of  them  during  his  or  her  life,  and  after  the  J^,^"^^*j)J^]fjg 
death  of  both  at  the  discretion,  &c.,"  wife  and  their 

•!•  •T»i'i-       issue. 

(2)  Upon  trust  to  pay  the  saidnicome  to  the  said  A.  during  his 
life  (A),  and  after  his  death  to  the  said  B.  during  her  life  without 
power  of  anticipation  during  any  coverture,  and  after  the  death 
of  both, 

(3)  In  teust  (as  to  capital  and  income)  for  all  or  any  of  the 
issue  (whether  exclusively  or  not)  of  the  said  A.  and  B.  in  such 
shares  and  manner  as  the  said  A.  and  B.  shall  from  time  to  time 
or  at  any  time  by  deed,  revocable  or  irrevocable,  jointly  appoint, 
and  in  default  of  and  subject  to  such  appointment  as  the  survivor 
of  them  shall  by  deed  or  Will  appoint,  and  in  default  of  and 
until  and  subject  to  any  such  appointment, 

(4).  In  trust  (as  to  capital  and  income)  for  all  or  any  the  children 
or  child  of  the  said  A.  by  the  said  B.  living  at  the  death  of  the 
survivor  of  myself  and  the  said  A.  and  B.  (coitiiiitie  as  in  sub- 
clause (3)  of  last  Form,  saijiitfi :  "  any  child  of  the  said  A.  and  B. 
who  dies  in  their  or  my  lifetime,"  and  adding :  "  But  so  that  no  Hotchpot 
child  who  or  whose  issue  shall  take  any  part  of  the  trust  legacy 
under  any  such  appointment  as  aforesaid  shall  take  any  further 
part  thereof  without  bringing  the  share  appointed  to  him  or  her 
or  to  his  or  her  issue  into  hotchpot  and  accounting  for  the  same 
accordingly)." 

(5)  Power  of  adranecment,  Form  Xo.  57. 

(6)  If  no  child  or  other  issue  of  the  said  A.  by  the  said  B. 
attains,  &c.  {as  in  sub-clause  5  of  last  Form). 

(A-)  If  the  liusband  is  to  be  given  a  protected  life  interest,  see  Form 
No.  53,  inf. 
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No.  27a. 

Legacy  to 
Trustees  of 
a  settlement 
in  satisfaction 
of  a  covenant 
therein 
contained  by 
the  testator 
for  payment  of 
a  principal 


No.  28. 

Reversionary 
legacies 
payable  after 
death  of  a 
person  given  a 
life  interest  in 
residuary 
estate. 


For  the  purpose  of  satisfying  the  covenant  by  me  contained  in 

the  Settlement  dated  the ■  day  of ,  18 — ,  made  on  the 

marriage  of  my  son ,  for  the  payment  of  the  sum  of  £ , 

I  bequeath  that  sum  free  of  duty  to  the  persons  or  person  who 
at  my  death  shall  be  the  trustees  or  trustee  of  that  Settlement  to 
be  held  by  such  trustees  or  trustee  Upon  the  trusts  and  subject 
to  the  powers  and  provisions  thereby  declared  concerning  the 
said  sum,  and  the  receipt  of  such  trustees  or  trustee  shall  be  a 
sufficient  discharge. 

I  BEQUEATH  [free  of  duty]  to  such  of  the  persons  whose  names 
and  addresses  are  mentioned  in  the  first  and  second  columns 

of  the  Schedule  hereto  as  shall  be  living  at  the  death  of 

the  survivor  of  myself  and  my  wife  the  respective  sums  set 
opposite  to  their  names  in  the  third  column  of  the  same  Schedule, 
to  be  paid  with  the  duty  thereon  after  the  death  of  the  survivor 
of  my  wife  and  myself,  and  to  carry  interest  at  the  rate  of  £3  lOs, 
per  cent,  per  annum  from  her  death  if  she  survives  me  until  dis- 
charge :  And  I  declare  that  if  my  wife  dies  in  my  lifetime  the 
last-mentioned  legacies  and  the  duty  thereon  shall  be  paid  as 
soon  as  practicable  out  of  my  residuary  personal  estate.  {For 
form  of  schedule,  see  Form  No.  17.)  ' 


No.  29. 

Bequest  of 
charitable 
legacies  by 
reference  to  a 
schedule. 


Gifts  for 

charitable 

purposes. 


Section  VI. 

CHAEITABLE   LEGACIES  (0- 

I  BEQUEATH  [free  of  duty]  to  the  institutions  whose  names  and 
addresses  are  mentioned  in  the  first  and  second  columns  of  the 

Schedule  hereto  the   respective   sums    set   opposite   their 

names  in  the  third  column  of  the  same  Schedule :   And  I  declare 
that  the  receipts  of  the  treasurers  of  the  respective  institutions 

(/)  The  old  distinctions  between  pure  and  impure  personalty  are  now 
abolished,  see  Mortmain  and  Charitable  Uses  Act,  1891,  s.  3.  Land  may- 
be devised  to  charitable  uses,  but  must  be  sold  within  a  year :  ih.,  s.  5  ;  unless 
the  Charity  Commissioners  or  the  Court  extend  the  period  ;  and  personalty 
directed  to  be  invested  in  land  for  benefit  of  a  charity  is  to  be  held  as  though 
there  had  been  no  such  direction  :  ih.,  s.  7 ;  unless  in  either  case  the  Court 
or  the  Charity  Commissioners  are  satisfied  that  the  land  is  required  for  actual 
occupation  :  ih.,  s.  8.  If  not  sold,  the  land  vests  in  the  Official  Tnistee  of 
Charity  Lands  :  s.  6. 
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shall  be  sufficient  discharges  to  my  Trustees,  who  shall  not  be 
concerned  to  see  to  the  application  of  such  legacies. 


For))i  of  Scltedide. 

The Schedule  referred  to  in  my  Will. 

Particulars  of  charitable  legacies. 


XaniP  of  Institution. 


Address. 


Legacy. 


No.  30. 


I  BEQUEATH  [free  of  duty]  the  following  charitable  legacies,  for 
which  the  receipts  of  the  treasurers  of  the  respective  societies  Bequest  of 
hereinafter  named  are  to  be  sufficient  discharges  (that  is  to  say),  charitable 

'^        ^  '^ "    legacies . 

To  the Society  £ ;  To,  &c. 


I  BEQUEATH   [free  of    duty]    the    sum    of    i'- 


unto 


No.  31. 


(Trustees),  Upon    trust  that  the  said  Trustees  shall  therewith  Gift  of  legacy 

establish  an  almshouse  for poor  persons,  being  residents  in  ^".^^^'^p^Ji'^own 

the  Parish  of  - 


and  endowing 

,  in  manner  following  (that  is  to  say) :  The  an  almshouse. 


said  Trustees  (ni)  shall,  with  the  sanction  of  the  Court  or  a  Judge 
thereof,  or  of  the  Charity  Commissioners  under  section  eight 
of  the  Mortmain  and  Charitable  Uses  Act,  1891,  apply  a 
sufficient  part  of  the  said  legacy  in  purchasing  a  piece  of 
land  in  the  said  Parish  as  a  site  for  the  almshouse,  and  shall 
expend  a  further  jmrt  of  the  said  legacy  in  erecting  a  suitable 
building  on  the  said  piece  of  land,  and  shall  invest  the  re- 
mainder of  the  said  sum  of  £ in  any  investments  autho- 
rised by  law  for  the  investment  of  trust  money,  with  power 
to  vary  the  investments  thereof  from  time  to  time,  and  shall 
out  of  the  income  arising  from  such  investments  keep  the  said 
almshouse  in  proper  repair  and  insured  against  fire,  and  shall 
apply  the  surplus  of  the  said  income  in  making  a  weekly  allow- 
ance to  each  of  the  inmates  of    the   said  almshouse.     {Insert 

(i?i)  In  the  administration  of  a  charitj'  of  a  public  nature  the  decision  of 
the  majority  of  trustees  binds  the  minority:  Be  Whitehy,  1910,  1  Ch.  600; 
79  L.  J.  Ch.  405 ;  cf.  Re  Both  (1896),  74  L.  T.  ,30. 
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No.  32. 

Gift  of  a  piece 
of  land  and  a 
legacy  to 
establish  an 
almslionse. 


directions  as  to  the.  qualifications  of  inmates,  and  any  rules  and 
regulations  wldch  the  testator  may  wish  to  impose.)  And  I  declare 
that  the  statutory  power  of  appointing  new  Trustees  shall  apply 
to  the  foregoing  trust. 

I  GIVE  the  piece  of  land  {descrihiny  it)  and  the  sum  of  i 

unto  (Trustees),  Upon  trust  that  the  said  Trustees  shall 

establish  an  almshouse,  &c.  {as  in  last  Form),  in  manner  following 
(that  is  to  say) :  In  the  first  place,  the  said  Trustees  shall,  with 
the  sanction  of  the  High  Court  or  of  a  Judge  thereof  or  of  the 
Charity  Commissioners  under  section  eight  of  the  Mortmain  and 
Charitable  Uses  Act,  1891,  retain  the  said  piece  of  land  or  so 
much  thereof  as  shall  be  required  as  a  suitable  site  for  the  said 
almshouse,  including  a  convenient  garden  and  appurtenants 
thereto,  and  if  the  whole  of  the  said  piece  of  land  shall  not  be 
required   for   the  purpose   aforesaid,   shall    sell  the  remainder 

tliereof  and  add  the  proceeds  thereof  to  the  said  sum  of  £ , 

and  shall  with  and  out  of  the  said  sum  of  £ and  such  sum 

(if  any)  as  shall  be  added  thereto  as  aforesaid  erect  a  suitable 
building  for  the  said  almshouse,  and  shall  invest  the  residue  of 
the  said  money,  &c.  (as  in  last  Form  to  end). 


No.  33. 

Gift  of  legacy 
as  a  fund  for 
providing  pen- 
sions for  poor 
old  persons  {n). 

Conditions. 


Old  age 

pensions. 


I  BEQUEATH  the  sum  of  £ to  A.  B.,  of,  &c.,  C.  J).,  of,  &c. 

E.F.,  of,  &c.,  and  G.  H.,  of,  &c.,  as  a  fund  for  providing  pension 
for  poor  old  persons  residing  in  the  Parish  of  ,  in  accord- 
ance with  and  subject  to  the  conditions  next  hereinafter  contained 
(that  is  to  say) : — 

(1)  The  fund  shall  be  administered  by  five  Trustees,  of  whom 

the  rector  for  the  time  being  of  the  Parish  of ,  if  willing  to 

act,  shall  be  one.  The  four  last-mentioned  persons  shall  with 
the  said  rector  be  the  first  Trustees  of  the  charity.  Every  future 
trustee  shall  be  appointed  by  a  resolution  of  the  Trustees  to  be 
passed  at  a  special  meeting. 

(2)  Any  trustee  who  refuses  or  is  incapacitated  or  unfit  to  act, 
or  who  communicates  in  writing  to  the  Trustees  his  wish  to 
resign,  or  who  is  absent  from  every  meeting  of  the  Trustees  for 
two  years  consecutively,  shall  thereupon  cease  to  be  a  Trustee. 

(h)  This  Form,  whicli  has  appeared  in  former  editions,  is  retained,  but  it  is 
probable  that  it  will  not  often  be  required,  having  regard  to  the  provisions 
now  made  by  the  Old  Age  Pensions  Act,  1908. 
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(3)  Upon  the  occurrence  of  a  vacancy  the  Trustees  shall  as 
soon  as  conveniently  may  be  after  the  expiration  of  one  month 
from  its  occurrence  hold  a  special  meeting  to  fill  up  the  vacancy. 

(4)  The  Trustees  for  the  time  being  of  the  charity  shall  invest 
the  legacy  in  any  investments  authorised  for  the  investment  of 
trust  money  and  apply  the  income  thereof,  1st,  in  paying  the 
expenses  attending  the  administration  of  the  trust,  and,  2ndly, 
in  providing  pensions  for  such  poor  persons  qualified  as  herein- 
after is  mentioned  as  they  shall  from  time  to  time  appoint  to  be 
pensioners. 

(5)  Every  pensioner  must  be  a  poor  person  of  good  character, 
must  be  at  least  sixty  years  old,  must  have  lived  in  the  Parish 

of for  not  less  than  live  years  prior  to  his  or  her  appointment 

without  having  received  poor  law  relief  during  those  five  years. 

(6)  No  pension  shall  be  less  than  five  shillings  nor  more  than 
seven  shillings  and  sixpence  a  week  (or  ivhatcvcr  other  sum  may 
hr  fixed),  and  a  pension  shall  not  in  any  event  exceed  such  a 
weekly  sum  as  shall  with  any  pension  for  the  time  being  payable 
to  a  pensioner  under  the  Old  Age  Pensions  Act,  1908,  or  any 
other  statutory  provisions  make  up  the  aggregate  weekly  sum  of 
seven  shillings  and  sixpence  a  week  (or  tlie  ftumjixed)  ;  and  every 
pension  shall  be  paid  either  weekly  or  monthly,  as  the  Trustees 
shall  think  fit,  and  the  Trustees  may,  instead  of  payino-  a  pension 
direct  to  the  pensioner,  apply  the  same  in  any  manner  which 
they  may  think  fit  for  the  benefit  of  the  pensioner. 

(7)  Every  pension  shall  be  granted  for  a  term  not  exceeding 
one  year  in  the  first  instance,  but  the  same  may  be  prolonged  by 
the  Trustees,  if  they  think  fit,  from  year  to  year. 

(8)  The  Trustees  may  at  any  time  during  the  current  year 
discontinue  a  pension  if  in  their  opinion  the  pensioner  shall  have 
become  unfit  to  receive  the  same  by  reason  of  bad  conduct  or  of 
improved  circumstances  (whether  by  reason  of  any  statutory 
provision  or  otherwise)  or  for  any  other  reason,  and  in  particular 
the  Trustees  may  discontinue  any  pension  or  any  part  thereof  the 
withdrawal  whereof  would  entitle  the  jDensioner  to  receive  a 
Government  pension, 

(9)  All  appointments  of  pensioners  and  all  other  business  in 
connexion  with  the  administration  of  the  charity  shall  be  made 
and  conducted  at  meetings  called  for  the  purpose. 

(10)  Every  meeting  shall  be  convened  by  the  rector  of  the 
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parish  or  by  any  two  other  trustees.  Notice  in  writing  of  every 
meeting  shall  be  delivered  or  sent  by  the  post  to  each  trustee 
four  days  at  least  before  the  date  of  the  meeting,  and  every  notice 
of  meeting  shall  state  the  place,  day  and  hour  of  the  meeting  and 
the  nature  of  the  business  to  be  transacted  thereat. 

(11)  At  every  meeting  three  trustees  shall  be  a  quorum,  and 
the  rector  of  the  parish  (if  present)  shall  be  the  chairman.  If  he 
is  absent,  the  trustees  present  shall  elect  one  of  their  number  to 
be  chairman  for  that  meeting.  Every  matter  shall  be  determined 
by  the  majority  of  the  Trustees  present  and  voting  on  the  question. 
In  case  of  an  equality  of  votes  on  any  question  the  chairman  shall 
have  a  second  or  casting  vote. 


No.  34. 

Bequest  of  a 
legacy  for  the 
purpose  of  the 
upkeep  of  a 
Xiarticuhir 
grave  by 
means  of  a  gift 
to  a  charity  so 
long  as  it 
maintains  the 
grave  with  a 
gift  over  if 
default  is 
made  (o). 


(1)  I  BEQUEATH  [free  of   duty]   to  the   Trustees  of  the  — — 

Hospital  at the  sum  of  £ ,  Upon  trust  to  invest  the 

same  in  any  investments  for  the  time  being  authorised  as  invest- 
ments for  trust  money  with  powder  to  vary  investments  and  to 
stand  possessed  of  such  legacy  and  the  investments  for  the  time 
being  representing  the  same,  Upon  trust  to  apply  the  annual 
income  thereof  for  the  general  purposes  of  the  said  Hosj^ital  so 
long  as  the  said  Hospital  shall  provide  for  the  putting  and  keep- 
ing in  due  order  and  proper  repair  of  the  graves  and  monuments 

with  their  inclosures  of  my  late  father  and  mother, ,  in  the 

Churchyard  at ,  in  the  County  of . 

(2)  Provided  always,  that  if  the  said  Hospital  shall  for  twelve 
calendar  months  fail  to  effect  or  carry  out  the  requisite  repairs 
or  worlis  or  shall  otherwise  fail  to  comply  with  the  foregoing 


Validity  of 
gifts  for  the 
upkeep  of 

tombs. 


(o)  The  validity  of  a  gift  for  the  upkeep  of  tombs  depends  on  wliether  or 
not  the  general  pul)lic  will  derive  a  benefit  under  it.  Plence,  a  gift  for  the 
iijikeep  of  a  particular  tomb  oiitside  a  church  is  bad  :  7?e  Vaiiglian  (1(S(S(3),  33 
rh.  I).  1N7;  He  1,'ogersov,  1901.  1  Ch.  71.3;  70  L.  J.  Ch.  444;  but  a  gift  for 
the  general  upkeep  of  a  churchyard  or  a  class  of  tombs  in  a  churchyard  is 
good :  lie  Manser,  19(),j,  1  (_'h.  OS  ;  74  L.  J.  Ch.  95  (a  gift  for  the  upkeep  of 
a  churchyard  restricted  to  a  particular  sect)  ;  Be  Pardoe,  1906,  2  Ch.  184  ;  75 
L.  J.  Ch.  455  (a  gift  for  the  iipkeep  of  the  graves  of  pensioners  in  a  certain 
almshouse,  who  should  be  buried  in  a  particular  churchyard).  On  the  other 
hand,  a  gift  for  the  upkeej)  of  a  particular  tomb  actually  within  a  church  is 
good  on  the  ground  that  it  is  for  the  benefit  of  the  inhabitants  at  large  that 
not  only  the  fabric,  but  also  the  ornaments,  of  a  church  should  not  be 
allowed  to  fall  into  decay:  Hoare  v.  Oshorne  (1S6C),  L.  E.  1  Eq.  5cS5  ;  35 
L.  J.  Ch.  345  ;  Be  Barler  (1909),  25  T.  L.  E.  753.  The  above  Form  is  based 
on  the  decision  in  Be  Tyler,  1891,  3  Ch.  252;  60  L.  J.  Ch.  686.     That  case 
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conditions,  then  and  in  such  ease  the  said  legacy  and  the  invest- 
ments for  the  time  being  representing  the  same  shall  be  paid  or 
transferred  to  — —  {anotlicy  charilahlc  iiistitiifioii)  absolutely. 

(3)  The  receipt  of  the  Treasurer  of  the  said  Hospital  shall  be  a 
sufficient  discharge  to  my  Trustees. 

Whereas  by  an  Indenture  dated,  Sec,  and  made,  &c.  (duly  No.  35. 
enrolled  in  the  Central  Office  of  the  Supreme  Court  of  Judica-  Revise  con- 
ture,  pursuant  to  the  Mortmain  and  Charitable  Uses  Act,  1888),  fii-rai"g  the 

XI  11  r.      -P  •  1       •  1  gift  of  land  to 

I  have  conveyed  by  way  of  gift  a  piece  of  land   situated  at,  &c.,  a  charity  to 

To  the  use  of •  {Tnisteoi),  in  fee  simple,  upon  certain  trusts  oHiie  donor's 

therein  declared,  for  the  erection  thereon  of.  Sec.  {.state  chavitahh  "^^ear'aftel^he^ 
uses  ahoiihj) :     And  whereas  I  am  advised  that  the  said  con-  g'^t- 
veyance  will  be  void  if  I  die  within  twelve  calendar  months  {p) 
after  the  date  thereof :     Now,  for  the  purpose  of  confirming  the 
aforesaid  gift,  I  hereby  devise   the    said   piece  of  land  in  the 
event  of  my  death  within  twelve  calendar  months  from  the  date 

of  the  said  Indenture  to  the  said (Trustees  of  the  cliariti/), 

in  fee  simple,  Upon  the  trusts  declared  concerning  the  same  by 
the  said  Indenture  (q). 

Section  VII. 

ANNUITIES  (/•). 

(1)  I  BEQUEATH  [free  of  duty]  to  an  annuity  of  £ No.  36. 

for  his  life  [her  life  without  power  of   anticipation  during  any  Bequest  of 
coverture],  to  commence  from  my  death  and  to  be  considered  as  '^"""ity. 
accruing  from  day  to  day,  but  to  be  paid  by  equal  half-yearly 
paj^ments,  the  first  payment  to  be  made  at  the  end  of  six  calendar 
months  after  my  death. 

decided  that  the  perpetuity  rule  does  not  apply  to  a  gift  over  in  a  certain 
event  from  one  cliaritj'  to  another.  It  is  essential  that  the  legatees  of  both 
the  immediate  gift  and  the  gift  over  should  be  charities,  see  IVorthinij 
Corporation  v.  HeatJier,  1906,  2  Ch.  532  ;   75  L.  J.  Ch.  761. 

( p)  Being  a  gift  for  charitable  purposes,  this  period  is  not  affected  by  the 
Fin.  (1909-10)  Act,  1910,  see  s.  59  (1),  as  regards  duties. 

(7)  Under  the  Mortmain,  &c.,  Act,  1891,  this  devise  is  valid,  but  the  land 
must  be  sold,  unless  the  Court  or  the  Charity  Commissioners  are  satisfied 
that  it  is  required  for  actual  occupation  for  the  j)urpose  of  the  charity,  in 
which  case  its  retention  may  be  sanctioned;  see  also  note  to  Form  No.  29, 

(;•)  For  a  limitation  of  an  annuity  charged  on  land  {i.e.,  a  rent-charge),,  Eeut-charge. 
sec  Forms  in  "Wills  (Ecal),  in/'. 


806 


(forms)  wills  (personal). 


No.  37. 

Bequest  of 
annuities  by 
reference  to  a 
schedule. 


Direction  to 
appropriate 
fund  to  answer 
all  annuities. 


(2)  I  DIRECT  my  Trustees  to  set  apart  (.s)  as  soon  as  conveniently 
may  be  and  invest  in  their  names  in  any  of  the  investments  in 
which  my  residuary  estate  is  authorised  to  be  invested,  with 
power  to  vary  investments,  a  sum  the  income  whereof  when 
invested  shall  be  sufficient  at  the  time  of  investment  to  pay  the 
said  annuity,  and  to  pay  the  same  accordingly,  with  power  to 
resort  to  the  capital  of  the  appropriated  fund  whenever  the 
income  shall  be  insufficient :  And  until  such  sum  shall  be  so 
appropriated  I  charge  my  residuary  personal  estate  with  the  said 
annuity,  but  after  appropriation  my  residuary  estate  shall  be 
discharged  from  the  said  annuity. 

(3)  Subject  to  the  payment  of  the  said  annuity,  the  appropriated 
fund  or  so  much  thereof  as  shall  not  be  resorted  to  to  make  up 
deficiency  of  income  shall  fall  into  and  form  part  of  my 
residuary  estate,  and  any  surplus  income  of  the  appropriated 
fund  shall  be  applied  in  the  same  manner  as  income  of  my 
residuary  estate. 

(1)  I  BEQUEATH  [free  of  duty]  to  the  persons  whose  names  and 
addresses  are  mentioned  in  the  first  and  second  columns  of  the 

Schedule  hereto  the  respective  annuities  mentioned  in  the 

fourth  column  thereof  for  the  periods  and  subject  to  the  provi- 
sions mentioned  in  the  third  column  of  the  same  Schedule,  the 
said  annuities  to  commence  [unless  otherwise  stated  in  that 
Schedule]  from  my  death  and  to  be  considered  as  accruing  from 
day  to  day,  but  to  be  paid  [unless  otherwise  stated  in  that 
Schedule]  by  equal  half-yearly  payments,  the  first  payments  to 
be  made  at  the  end  of  six  calendar  months  after  my  death. 

(2)  My  Trustees  shall  set  apart  and  invest  in  any  investments 
in  which  my  residuary  estate  is  authorised  to  be  invested, 
with  power  to  vary  investments,  such  a  sum  of  money  as 
will  when  invested  produce  by  the  income  thereof  an  annual 
sum  equal  to  the  amount  of  the  annuities  or  annuity  for  the 

(s)  This  exi)ress  direction  for  appropriation  clears  the  residuarj'  estate. 
TheT.  Act,  1893,  confers  no  such  power:  7?e  Oivthwaite,  1891,  '6  Ch.  494; 
60  L.  J.  Ch.  854.  A  direction  for  payment  of  the  annuity  out  of  income 
followed  hy  a  gift  over  of  corpus,  "  subject  thereto,"  charges  the  annuity  on 
the  corpus :  lie  Wafkin  (1910),  oo  Sol.  J.  G3.  Hence  the  necessity  for  the 
express  direction  for  ajiiiropriation.  As  to  the  abatement  of  annuities,  see 
J!e  Metmlf,  1903,  2  Ch.  424  ;  72  L.  J.  Ch.  786.  As  to  the  position  where  the 
estate  is  not  sufficient  for  setting  apart  the  whole  capital  sum,  see  Be. 
CottrcU,  1910,  1  Ch.  402;  79  L.  J.  Ch.  189. 
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time  being  payable  under  my  Will,  and  apply  the  income  or 
(if  necessary)  the  capital  of  the  fund  so  appropriated  in  payment 
of  the  said  annuities  or  annuity,  which  fund  or  such  parts 
thereof  as  may  not  be  required  to  answer  any  subsisting  annuity 
shall  on  the  dropping  of  the  respective  annuities  fall  into  and 
form  part  of  my  residuary  estate :  And  until  such  sum  shall  be 
so  appropriated  I  charge  my  residuary  personal  estate  with  the 
said  annuities,  but  after  appropriation  my  residuary  estate  shall 
be  discharged  from  the  said  annuities. 

(3)  As  each  annuity  ceases  I  authorise  my  Trustees  to  treat  as 
part  of  my  residuary  estate  a  corresponding  part  of  the  appro- 
priated fund,  retaining  only  such  part  thereof  as  may  from  time 
to  time  in  their  opinion  be  sufficient  to  produce  by  the  income 
thereof  an  annual  sum  equal  to  the  then  subsisting  annuity  or 
annuities  (t). 

Form  of  Scliedide. 

The  Schedule   eeferred  to  in  my  Will. 

Particulars  of  annuities. 


Xame  of  annuitant. 

Address. 

Duration  of  annuity  and 
provisions  (if  any). 

Amount  of  annuity. 

Jane  A. 
Mary  B. 

For  life  without  power  of 
anticipation  during  any 
coverture. 

During  widowhood. 

£100. 
£o(). 

(1)  I  BEQUEATH  [free  of  duty]  to 


an  annuity  of  M- 


No.  38. 


for  his  life  [her  life  without  power  of  anticipation  during  any  g^  ^       , 

coverture],  to  commence  from  the  death  of  the  survivor  of  myself  reversionary 

and  my  wife  and  to  be  considered  as  accruing  from  day  to  day,  able  after' 

but  to  be  paid  by  equal  half-yearly  payments,  the  first  payment  having  a^Hf^" 

to  be  made  at  the  end  of  six  calendar  months  after  the  death  of  "i*^^"^^*^ '" 

residue. 

such  survivor. 

("I)  I  DIRECT  my  Trustees  after  the  death  of  the  survivor  of 
myself  and  my  wife  to  set  apart  and  invest,  &c.  (contiiiiic  as  in 
Form  No.  36  to  the  end). 

[t)  This  enables  the  trustees  to  do  what  the  Court  wouhl  do  in  an  adminis- 
tration action:  Harhin  v.  Mastermaii,  1896,  1  Ch.  351;  Go  L.  J.  Ch.  19o; 
and  see  Re  Emm  and  BettcV  (1910),  54  Sol.  J.  680. 
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(forms)  wills  (personal). 


No.  39.  I  BEQUEATH  to  — —  ail  annuity  of  Si [free  from  duty]  if  she 

shall  be  a  spinster  at  my  death,  to  commence  from  my  death,  and 
to  be  paid  to  her  until  her  death  or  marriage  (which  first  happens), 
and  to  be  considered,  &c.  (coitiiiiu'  as  in  Form  No.  36). 


Bequest  of 
annuity  to  a 
person  during 
si^inster- 
liood(«). 


Bequest  of 
annuity  abso- 
lutely deter- 
:ninable  on 
bankruptcy, 
&c. 


Discretionary 
X^ower  to  apply 
annuity  for 
benefit  of 
bankrupt  or 
his  family. 


No.  40.  (1)  I  BEQUEATH  to au  annuity  of  £ [free  from  duty] 

during  his  life  or  until  he  shall  become  bankrupt  or  shall  assign 
or  charge  the  said  annuity  or  any  part  thereof,  or  do  or  suffer 
any  act  or  thing  whereby  the  said  annuity  or  some  part  thereof, 
if  belonging  absolutely  to  him,  would  become  vested  in  or  payable 
to  some  other  person,  in  any  of  which  events,  as  well  as  on  the 

death  of  the  said (which  first  happens),  the  said  annuity  shall 

cease  to  be  payable  to  him,  the  said  annuity  to  commence,  &c. 
{contliiiK'  as  in  Form  No.  36  to  end),  or  if  a  discretionar)/  trust  is 
to  he  added,  omit  suh-clauses  (2)  and  (3)  of  that  Form,  and  add  the 
following : — 

(2)  If    the    said  annuity  shall   cease  in    the  lifetime   of   the 

said by  reason  of  any  such  event  as  aforesaid,  my  Trustees 

may  at  their  discretion,  in  every  or  any  year  during  the  rest  of  the 

life  of  the   said ■,  apply  any  sum  or  sums  of  money  (not 

exceeding   the  sum  of  £ in  any  one   year)  in  or  towards 

the  support  or  benefit  of  the  said or  his  wife  and  children 

(if  any),  or  any  one  or  more  of  them,  exclusively  of  the  others  or 
other,  in  such  manner  as  my  Trustees  shall  without  being  liable 
to  account  think  fit. 

(3)  My  Trustees  shall  set  apart  and  invest  in  any  investments 
in  which  my  residuary  estate  is  authorised  to  be  invested,  with 
power  to  vary  investments,  such  a  sum  as  will  when  invested 

produce  with  the  income  thereof  the  annual  sum  of  Si and 

apply  the  income,  or  if  necessary  the  capital  of  the  fund  so  set 

apart,  in  payment  of  the  said  annuity  of  £ while  payable  and 

in  performing  the  aforesaid  discretionary  trust  if  the  same  shall 
arise  :  And  until  such  sums  shall  be  so  appropriated  I  charge 
my  residuary  personal  estate  with  the  said  annuity,  but  after 
appropriation  my  residuary  estate  shall  be  discharged  from  the 
said  annuity. 

(4)  After  the  determination  of  the  said  annuity  and  discre- 
tionary trust,  and  in  the  meantime  subject  thereto,  the  fund  so 


[ii]  This  limitation  is  not  a  "  restraint  against    marriage,"  see  Theobald, 
rth  ed.,  mb. 
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set  apart  and  the  income  thereof  not  required  for  the  purpose 
aforesaid  shall  sink  into  and  form  part  of  my  residuary  estate 
or  the  income  thereof. 


(1)  I  BEQUEATH,  l^c.  {(ts  ill  siili-rhuisc  (1)  of  For  111  Xo.  37).  No.  41. 

(2)  Pkoyided  always,  that  if  any  person  to  whom  an  annuity  .7r, — : 

1  •    1     r  •  11  *^^"*'  °^  several 

IS  herembeiore  given  shall  become  bankrupt,  or  assign  or  charge  annuities 
his  or  her  annuity  or  any  part  thereof,  or  do  or  suffer  anything  onbaX* 
whereby  the   said  annuity   or    any  part  thereof  would  become  ^i'^^'"*'  '^''^•' 
vested  in  or  payable  to  any  other  j^erson,  then  and  in  any  such 
case  the  annuity  given  to  such  person  shall  cease  :  And  after  the  with  discie- 
cesser  of  any  such  annuity  in  the  lifetime  of  the  annuitant  my  foi"bInkrupt 
Trustees  may  at  their  absolute  discretion,  without  being  liable  o^' i"«  ^'""'i^'- 
to  account  for  the  exercise  of  such  discretion,  in  every  or  any 
year  during  the  rest  of  the  life  of  the  annuitant,  apply  any  sum 
or  sums  of  money,  not  exceeding  in  any  one  year  the  amount  of 
the  annuity  hereinbefore  given  to  him  or  her,  in  or  for  his  or  her 
support  or  benefit  and  the  support  or  benefit  of  his  or  her  wife 
or  husband  and    issue  (if   any)  or  any  one   or  more  of  them, 
exclusively    of    the    other  or  others,  in    such    manner    as    my 
Trustees  shall,  without  being  liable  to  account,  think  fit. 

(3)  I  DIRECT  my  Trustees  to  set  apart  and  invest  in  any  of 
the  investments  in  which  my  residuary  estate  is  authorised  to  be 
invested,  with  power  to  vary  investments,  such  sum  as  will 
when  invested  produce  by  the  income  thereof  the  amount  of 
the  several  annuities  hereinbefore  given,  and  to  apply  the 
income  or  (if  necessary)  the  capital  of  the  fund  so  set  apart  in 
payment  of  the  said  annuities  while  payable  and  in  the  per- 
formance of  the  discretionary  trusts  hereinbefore  declared  if 
the  same  shall  arise,  and  to  the  intent  that,  subject  to  the  said 
annuities  and  discretionary  trusts,  the  said  fund  or  so  much  thereof 
as  may  not  be  required  to  answer  any  subsisting  annuity  shall 
fall  into  and  form  part  of  my  residuary  estate :  And  until  such 
sum  shall  be  so  appropriated  I  charge  my  residuary  personal 
estate  with  the  said  annuity,  but  after  appropriation  my  residuary 
estate  shall  be  discharged  from  the  said  annuity. 

(4)  My  Trustees  may,  as  each  annuity  and  discretionary  trust 
ceases,  treat  as  part  of  my  residuary  estate  a  corresponding 
part  of  the  appropriated  fund,  retaining  only  such  part  thereof 
as  may    from   time   to  time,  in   the  opinion  of    my    Trustees, 
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(forms)  wills  (personal). 


be  sufficient  to  meet  the  annuities  and  discretionary  trusts  then 


subsisting. 


No.  42. 

Legacy  to 
Trustees  for 
the  income  to 
be  applied  for 
the  benefit  of 
a  hxnatic 
brother,  and 
subject  thereto 
to  fall  into 
residue. 


I  BEQUEATH  [free  of  duty]  the  sum  of  £ to  my  Trustees, 

Upon  trust  that  my  Trustees  shall  invest  the  same  in  any  of  the 
investments  in  which  my  residuary  estate  is  authorised  to  be 
invested,  with  j)ower  to  vary  investments,  And  shall  during  the  life 

of  my  brother  0.  P.,  now  residing  at House  under  the  care 

of  Dr. ,  api^ly  the  income  of  the  said  investments  or  a  suffi- 
cient part  thereof  for  the  maintenance,  support,  or  otherwise  for 
the  benefit  of  the  said  0.  P.,  with  power  to  continue  him  in  the 
institution  where  he  shall  be  at  my  death  or  to  remove  him  from 
thence  and  place  him  under  the  care  of  some  other  person  or 
persons,  and  generally  to  arrange  and  provide  for  the  support 
and  comfort  of  the  said  0.  P.  in  such  manner  as  they  shall  in 
their  uncontrolled  discretion  think  fit:  And  subject  to  the  fore- 
going trust  the  said  sum  of  £ ,  and  the  investments  repre- 
senting the  same,  and  the  income  thereof  not  required  for  the 
purposes  aforesaid,  shall  sink  into  and  form  part  of  my  residuary 
estate  or  the  income  thereof. 


No.  43. 

Authority  for 
Trustees  to 
make  an 
allowance  not 
exceeding  a 
certain  annual 
amount  to  an 
improvident 
brother, 


with  discre- 
tionary powers 
to  disconti  ue 
or  suspend 
same. 


(1)  My  Trustees  may  during  the  life  of  my  brother  E.  S.,  if 
they  shall  in  their  absolute  discretion  think  proper,  make  an 
allowance  to  the  said  E.  S.  or  for  the  benefit  of  him  and  his  wife 
and  issue  (if  any)  of  such  an  amount,  and  either  by  quarterly, 
monthly,  or  other  payments,  and  generally  in  such  manner  as 
my  Trustees  shall  think  fit,  provided  that  the  amount  of  such 

allowance  in  any  one  year  shall  not  exceed  £ ,  and  my  Trustees 

may  either  pay  the  said  allowance  to  the  said  E.  S.  or  to  his 
wife  or  issue,  or  may  apply  the  same  for  his,  her,  or  their 
benefit,  or  of  any  one  or  more  of  them,  exclusively  of  the  other 
or  others,  in  such  manner  as  my  Trustees  shall  in  their  absolute 
discretion  think  fit :  And  my  Trustees  may  in  their  absolute 
discretion  decide  whether  they  will  make  any  such  allowance  or 
not,  and  may  at  any  time  discontinue  or  suspend  the  same 
either  wholly  or  partially  without  assigning  any  reason  for  so 
doing. 

(2)  My  Trustees  may  set  apart  and  appropriate  and  invest  in 
any  investments  in  which  my  residuary  estate  is  authorised  to  be 
invested,  with  power  to  vary  investments,  a  sufficient  part  of  my 
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residuary  personal  estate  to  provide  sucli  allowance  as  aforesaid, 
and  after  appropriation  my  residuary  estate  shall  be  discharged 
from  the  said  allowance,  and  may  be  distributed  accordingly. 

(3)  Subject  to  the  said  allowance,  the  fund  so  set  apart  shall 
sink  into  and  form  part  of  my  residuary  estate,  and  the  income 
of  the  said  fund  not  applied  in  any  year  for  the  purpose  aforesaid 
shall  be  paid  to  the  person  or  persons  for  the  time  being  entitled 
to  the  income  of  my  residuary  estate. 

(1)  I  BEQUEATH  [free  of  duty]  the  several  annuities  following      No.  44. 
(that  is  to  say) :—  Mmuitiesto 

(i.)  To  my  housekeeper,  A.  B.,  whether  in  my  service  or  not  at  ^^^'"^/'j;*^'^''''^^' 
my  death,  an  annuity  of  £ during  her  life  ;  Trustees  to 

(ii.)  To  my  butler,  C.  D.,  if  he  shall  be  in  my  service  at  my  Government 
death,  an  annuity  of  £ during  his  life  ;  anuuHiL. 

(iii.)  To ,  &c. 

(2)  I  DIRECT  that  females  shall  take  without  power  of  anticipa- 
tion, and  that  each  annuity  shall  commence  from  the  day  of  my 
death  and  shall  accrue  due  from  day  to  day,  but  shall  be  paid 
by  equal  quarterly  instalments,  the  first  of  such  payments  to  be 
made  at  the  end  of  three  calendar  months  from  my  death. 

(3)  My  Trustees  may  provide  for  payment  of  any  annuity 
hereby  bequeathed  either  by  purchasing  a  Government  annuity 
or  an  annuity  from  an  insurance  office  (.r),  or  by  setting  apart  as 
an  annuity  fund  investments  the  income  whereof  shall  in  the 
opinion  of  my  Trustees  be  sufficient  at  the  time  of  setting 
apart  to  pay  such  annuity,  and  any  annuity  so  provided  for 
shall  cease  to  be  a  charge  upon  the  residue  of  my  estate  and 
become  charged  solely  on  the  annuity  purchased  or  on  the 
income  and  capital  of  the  investments  so  purchased  or  set 
apart,  and  my  residuary  estate  or  the  proceeds  thereof  may  be 
distributed  accordingly  discharged  from  the  said  annuities. 

(4)  Upon  the  cesser  of  any  annuity  the  annuity  fund  (if 
formed)  or  so  much  (if  any)  thereof  as  my  Trustees  do  not  think 
necessary  to  retain  to  answer  any  remaining  annuity  shall  fall 
into  and  form  part  of  my  residuary  estate,  and  any  surplus 
income  of  the  annuity  fund  after  payment  of  annuities  shall  be 
applied  in  the  same  manner  as  income  of  my  residuary  estate. 

(.r)  See  Be  Brunnimj,  1909,  1  Ch.  276;  TS  L.  J.  Ch.  To. 
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(forms)  wills  (personal). 


No.  45. 

General 
directions  as 
to  legacies  and 
annuities  (/y). 

Legacies  and 
annuity  to  be 
free  of  duty. 

Power  to 
delivcrcliattcls 
to  an  infant. 

Receipts  of 
treasurers  of 
charities. 


Legacies  to 
infants. 


No.  45a. 

Legacies  and 
annuities 
to  be  free  of 
duty  (c). 


I  GIVE  the  following  directions  with  regard  to  the  legacies  and 
the  annuity  [annuities]  hereby  [^or  by  any  codicil  hereto] 
bequeathed  : — 

(1)  All  legacies  and  the  annuity  [annuities]  shall  be  paid  [and 
enjoyed  (,~)]  free  of  death  duties  [except  settlement  estate  duty  (r/)]. 

(2)  Any  chattel  bequeathed  to  an  infant  may  be  delivered  to 
him  or  her,  and  the  receipt  of  the  infant  shall  be  a  sufficient 
discharge  to  my  Trustees  {b). 

(8)  The  receij^t  of  the  treasurer  of  any  institution  shall  be  a 
sufficient  discharge  to  my  Trustees  in  respect  of  any  money  or 
property  bequeathed  to  such  institution. 

(4)  Any  pecuniary  legacy  bequeathed  to  an  infant  may  be 
paid  to  his  or  her  parent  or  guardians,  whose  receipt  shall  be  a 
sufficient  discharge  to  my  Trustees  [or,  No  pecuniary  legacy 
bequeathed  to  an  infant  shall  vest  in  the  legatee  unless  he  or 
she  attains  the  age  of  twenty-one  years  or  (being  female)  marries 
under  that  age,  but  the  same  shall  be  retained  by  my  Trustees, 
Upon  trust  to  invest  such  legacy  in  any  investments  in  which  my 
residuary  estate  is  authorised  to  be  invested  with  power  to  vary 
investments :  And  I  direct  that  such  investments  and  the  annual 
income  thereof  and  all  statutory  accumulations  of  income  shall 
be  held  In  trust  for  the  legatee  if  and  when  he  or  she  attains  the 
age  of  twenty-one  years,  or  (being  female)  marries,  but  if  the 
legatee  dies  under  that  age,  or  (being  female)  under  that  age  and 
unmarried,  I  direct  that  the  legacy,  investments,  and  accumu- 
lations shall  sink  into  and  form  part  of  my  residuary  estate]. 

All  legacies  and  annuities  hereby  [or  by  any  codicil  hereto] 
bequeathed  shall  be  paid  [and  enjoyed]  free  of  death  duties. 

(/y)  These  general  directions  are  for  use  where  several  legacies  are  given 
to  which  similar  x^rovisions  are  to  ajiply. 

(z)  The  words  in  brackets  are  to  be  used  where  any  sj)ecific  legacies  are 
intended  to  be  free  of  legacy  duty  :  Douglas  v.  Comjrece  (1836),  1  Keen,  410; 
6  L.  J.  Ch.  51 ;  lie  Johnston  (1884),  2(3  Ch.  D.  538  ;  53  L.  J.  Ch.  645. 

(o)  The  direction  for  payment  of  legacies  free  of  duties  constitutes  a  gift 
of  the  legacy  and  a  sufficient  amount  of  money  to  pay  the  diities  :  lie  Ttirn- 
haU,  1905,  1  Ch.  726  ;  74  L.  J.  Ch.  438.  Settlement  estate  duty  is  included 
in  the  direction  unless  expressly  excepted  :  ib.  As  to  the  effect  of  a  bequest 
'•  subject  to  death  duties,"  see  Re  Morrison  (1910),  102  L.  T.  530. 

(6)  The  receipt  of  an  infant  given  under  this  direction  is  valid  :  lie  BeneJccr 
(1895),  72  L.  T.  220. 

(c)  See  notes  to  last  Form. 
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Section  YIII. 

DEVISE  AND  BEQUEST  OF  EESIDUAEY  EEAL  AND 
PEESONAL  ESTATE  UPON  TEUST  FOE  SALE, 
DEVISE  OF  COPYHOLDS  AND  TEUSTS  FOE  PAY- 
MENT OF  DEBTS,  &c.,  AND  DEFINITION  OF  TEUST 
FUND,  &c. 

(1)  I  DEVISE  AND  BEQUEATH  all  the  real  and  personal  estate  (d)      No.  46. 
not  hereby  or  by  any  codicil  otherwise  specifically  disposed  of  (e),  General  devise 
and  which  I  can  dispose  of  by  Will   in  any  manner  I   think  ^rlfsHor^saie^" 
proper  (/)  either  as  beneficially  entitled  thereto  or  under  any 
general  power  (/,/),  unto  my  Trustees,  Upon  trust  that  my  Trustees 

[(})  Copyholds  to  which  the  testator  has  been  admitted  may  be  dealt  with 
as  in  the  next  Form  to  avoid  the  necessity  of  the  trustees  being  admitted. 
As  to  copyhold  trust  estates,  see  Form  No.  82,  inf. 

(e)  This  includes  property  specifically  devised  if  the  gift  fails,  e.g.,  where 
the  specific  legatee  attests  the  Will :  Mami  v.  O/y/e/i,  lOO.'J,  A.  C.  1  ;  72  L.  J. 
Ch.  152. 

(/)  See  Wills  Act,  1837,  s.  25,  and  Theobald,  7th  ed.,  228  et  seq.,  as  to  the 
general  effect  of  a  residuary  gift. 

(//)  8.  27  of  the  Wills  Act,  LSIH,  makes  property  subject  to  a  general  General  and 
power  of  ai^pointment  pass  by  a  residuary  devise  and  beqiiest  except  in  such  ^P^'^''^  poweis. 
cases  as  where  the  instrument  creating  the  power  requires  express  reference 
to  it,  see  He  Davies,  1892,  :5  Ch.  63  ;  61  L.  J.  Ch.  595  ;  and  c/.  Re  Lane, 
1908,  2  Ch.  581 ;  77  L.  J.  Ch.  774  ;  and  generally,  Theobald,  7th  ed.,  239 
et  .seij.,  and  Wrujhy  \.  Lowmles,  1908,  P.  348;  77  L.  J.  P.  148.  The  word 
"  general "  excludes  any  question  as  to  whether  a  special  power  is  exercised  : 
Farwell,  2nd  ed.,  186.  Eomer,  J.,  in  Chambers,  followed  Ames  v.  Ca>Jo(/au 
(1879),  12  Ch.  I).  868;  48  L.  J.  Ch.  762,  in  preference  to  Von  BrochJorff  v. 
Makohn  (1885),  30  Ch.  D.  172;  55  L.  J.  Ch.  121.  A  special  power  is  not 
within  the  section  nor  within  ss.  24  and.  25,  see  Theobald,  7th  ed.,  247 
et  seij.  Special  powers  must  be  expressly  exercised  in  favoiu'  of  their  objects, 
see  Forms  6,  7,  and  8,  sup. 

He  PowelVs  Trusts  (1870),  39  L.  J.  Ch.  188,  deciding  that  a  general 
power  to  appoint  by  Will  only,  following  a  life  interest  to  the  appointor, 
must,  as  regards  the  rule  against  perpetuities,  be  construed  as  if  inserted  in  the 
instrument  creating  the  power,  is  not  correct  (see  Theobald,  7th  ed.,  610), 
and  has  not  been  followed:  Rous  v.  Jarl-son  (1885),  29  Ch.  D.  521  ;  54  L.  J. 
Ch.  732;  Re  Fhnrer  (1885),  34  W.  E.  149;  55  L.  J.  Ch.  200. 

In  the  case  of  a  married  woman  (as  well  as  of  a  man)  such  property 
becomes  liable  for  her  debts,  except  debts  contracted  during  covertiu'e,  but 
before  the  commencement  of  M.  W.  P.  Act,  1882  :  Re  Roper  (1888),  39 
Ch.  D.  482  ;  58  L.  J.  Ch.  215 ;  see  M.  AV.  P.  Act,  1882,  s.  4 ;  and  M.  W.  P. 
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(forms)  wills  (personal). 


Application 
of  income. 


shall  sell  {h)  the  said  real  estate  (including  chattels  real)  and 
call  in,  sell  and  convert  into  money  such  part  of  my  personal  estate 
as  does  not  consist  of  money,  with  power  to  postpone  such  sale 
and  conversion  for  such  a  period  as  my  Trustees  without  being 
liable  to  account  may  think  proper  (/),  and  so  that  any  reversionary 
interest  be  not  sold  until  it  falls  into  possession,  unless  my 
Trustees  see  special  reason  for  sale  (A) : 

(2)  I  DIRECT  that  the  income  of  my  personal  estate,  however 
invested  (/),  shall  from  my  death  be  treated  and  applied  as 
income,  and  no  part  thereof  shall  be  added  to  capital  [except 
accumulations  of  surplus  income  (if  any)  during  a  minority  (m)] . 


Management 
of  land. 


Power  to 
postpone 
convei'sion. 


Vesting  of 
share  in  real 
estate. 


Reversions. 


Application 
of  income. 


Act,  1893,  s.  1 ;  Be  FiehhouJ:,  1909,  1  Ch.  1  ;  78  L.  J.  Ch.  153,  as  to  contracts 
entered  into  after  the  Act  of  1893. 

(//)  The  existence  of  the  trust  for  payment  of  debts  and  legacies  would 
seem  to  be  a  reason  for  refusing  to  make  an  order  under  S.  L.  Act,  1884, 
s.  7,  giving  the  tenant  for  life  of  the  proceeds  of  sale  leave  to  exercise  the 
S.  L.  Act  povrers  :  Jle  Ilardimfs  Estate,  1891,  1  Ch.  60;  60  L.  J.  Ch.  277- 
If  the  testator  has  any  land,  Form  No.  76  must  also  be  used  to  enable  tbe 
trustees  to  manage  it  till  sale,  and  to  declare  the  trusts  of  the  rents. 

(i)  This  power  to  postpone  conversion  enables  (1)  hazardous  and  wasting 
property  to  be  retained  in  specie:  Gray  v.  Signers  (1880),  15  Ch.  D.  74  ;  49 
L.  J.  Ch.  819;  Be  Bates,  1907,  1  Ch.  23;  76  L.  J.  Ch.  29;  Be  Wilson,  1907, 
1  Ch.  394;  76  L.  J.  Ch.  210;  Be  NicJtoIson,  1909,  2  Ch.  Ill  ;  78  L.  J.  Ch. 
516  ;  (2)  testator's  business  to  be  carried  on  :  Be  Chancellor  (1884),  26  Ch.  D. 
42  ;  53  L.  J.  Ch.  443  ;  Be  Crowther,  1895,  2  Ch.  56 ;  64  L.  J.  Ch.  537  ;  Be 
Smith,  1896,  1  Ch.  171  ;  do  L.  J.  Ch.  269  ;  and  (3)  (coupled  with  the  direction 
as  to  inccmae)  excludes  the  rule  in  Howe  v.  E.  of  Dartmouth  (1802),  7  Ves. 
137 ;  see  Re  Chancellor,  siq->. ;  Roii'Us  v.  Behb,  1900,  2  Ch.  107  ;  69  L.  J.  Ch. 
562  ;  and  see  22  L.  Q.  E.  285.  The  rule  does  not  apply  to  real  estate  devised 
upon  trust  for  sale:  Be  Searle,  1900,  2  Ch.  829;  69  L.  J.  Ch.  712;  Be 
E.  of  Darnley,  1907,  1  Ch.  159;  76  L.  J.  Ch.  58;  Be  Oliver,  1908,  2  Ch.  74; 
77  L.  J.  Ch.  547.  Where  real  estate  is  devised  on  trust  for  sale  with  a 
discretionary  power  of  postponement  the  vesting  in  possession  of  a  share  in 
the  proceeds  of  sale  does  not  entitle  the  beneficiary  to  call  for  an  imme- 
diate sale  of  the  entirety  or  for  a  conveyance  of  his  share  in  the  land  :  Be 
Horsnaill,  1909,  1  Ch.  631  ;  78  L.  J.  Ch.  331. 

(/i-)  The  clause  as  to  the  sale  of  reversionary  interests  prevents  the  tenant 
for  life  claiming  income  on  the  value  of  a  reversion  not  converted,  as  in  Be 
Earl  of  ChesterfiehVs  Trusts  (1883),  24  Ch.  D.  643  ;  52  L.  J.  Ch.  958  ;  Bowlls 
v.  Behb,  si(p. 

(/)  See  Be  Cluiytor,  1905,  1  Ch.  233  ;"  74  L.  J.  Ch.  106 ;  Theobald,  7th  ed., 
553  et  scq. 

{rn)  Omit  the  words  in  brackets  where  there  is  no  trust  of  the  residue  for 
infants. 

The  following  long  form  of  a  power  to  postpone  conversion  may  be  used  if 


TRUSTS    OF    RESIDUE.  815 

(1)  I  DEVISE  all  cop3'hold  hereditaments  in    regard   to   which      No.  47. 
I  may  be  tenant  on  the  rolls  or  have  any  legal  interest  at  my  De\^[se^^^ 
death  To  the  use  of  such  person  or  persons  and  in  such  manner  ti""stoes  of 

m  i  111         •    1    •  copj'bolds  to 

as  my  irustees  shaJl  withni  t\Yenty-one  years  after  my  death  such  uses  as 

by  any  deed  or  deeds  (for  the  purpose  of  giving  effect  to  any  sale  appohit,  h^ 

made  under  the  trust  for    sale   hereinafter  declared)  appoint;  ofii'^hl Vus^t' *^° 

and  in  default  of  and  until  and  subject  to  any  such  appointment,  foi-aiithe 

desired,  but,  as  pointed  out  in  the  foregoing  notes,  the  Form  in  the  text  is 
sufficient  :— 

My  Trustees  may  postpone  the  sale  and  conversion  of  any  part  P°^^'ei'  topost- 

„  /-iTiiiT  pone  sale  and 

01  my  property  (nicludmg  leaseholds  or   other  property  of   a  conversion 
terminable   or   wasting   nature)  for  so  long    as    they  (without  arlo^'ncomT 
being  liable  to  account)  think  fit,  and  shall  not  sell  or  convert  °^  ""converted 

"  ,  ^  » vj    u    property. 

into  money  reversionary  property  before  it  falls  into  possession 
unless  in  their  opinion  it  shall  be  necessary  to  do  so  to  prevent 
loss  :  And  I  direct  that  the  rents,  profits  and  income  to  accrue 
after  my  death  from  such  part  of  my  estate  as  shall  for  the  time 
being  remain  unsold  and  unconverted  shall  after  payment  there- 
out of  all  incidental  expenses  and  outgoings,  and  howsoever 
invested,  be  paid  and  applied  to  the  person  or  persons  and  in  the 
manner  to  whom  and  in  which  the  income  of  the  j)roceeds  of 
such  sale  and  conversion  would  for  the  time  being  be  payable  or 
applicable  under  my  Will  if  such  sale  and  conversion  had  been 
actually  made,  and  so  that  the  income  of  my  personal  estate, 
however  invested,  shall  from  my  death  be  treated  and  a^Dplied  as 
income,  and  no  part  thereof  shall  be  added  to  capital  {addinq 
if  tlttn-e  are  trusts  for  infants  "except  accumulations  of  surplus 
income  (if  any)  during  a  minority  "). 

(7i)  Where  part  of  the  testator's  property  is  copyhold,  and  he  intends  that   Proper  form 
it  shall  be  sold  after  his  death,  the  proper  course  is  to  give  to  the  tru'^tees  i    °^  ^^evise  of 

„.,...        _^     ,  ,  ,  "  copyholds 

power  oi  appointment  over  it.  Under  such  a  power  the  trustees  may  under  when  a  sale 
a  bargain  and  sale  appoint  the  property  to  the  purcha.ser,  who  will  be  ^'^  trustees  is 
entitled  to  require  admittance  without  the  intermediate  admittance  of  the 
trustees,  and  thus  a  single  instead  of  a  double  fine  is  payable.  If,  however 
an  immediate  sale  is  not  contemplated,  there  is  no  advantage  in  the  plan 
because  the  lord  of  the  manor  will  be  entitled  at  any  time  before  a  sale  to 
recpiire  some  one  to  be  admitted,  and  in  default  of  such  admittance  to  seize 
the  land  qitousque  for  want  of  a  tenant.  As  the  fine  payable  on  the  admis- 
sion of  joint  tenants  generaltj-  exceeds  that  payable  on  the  admission  of  a 
single  tenant,  the  limitation  in  default  of  appointment  is  in  the  text  to  one 
of  the  trustees  in  trust  for  all  of  them. 


816 


(forms)  wills  (personal). 


No.  48. 

Trusts  of  pro- 
ceeds of  sale. 


Testamentary 
expenses. 


I  DEVISE  tlie  said  copyliold  hereditaments  To  the  nse  of  the  said 
C.  D.  (a  trustee)  and  his  heirs  In  trust  for  my  Trustees,  their 
heirs  and  assigns,  and  to  he  surrendered  and  disposed  of  as  my 
Trustees  shall  direct : 

(2)  My  Trustees  shall  sell  the  said  copyhold  hereditaments, 
hut  may  postpone  such  sale  for  such  a  period  as  my  Trustees 
may  without  being  liable  to  account  think  proper. 

[  (3)  In  regard  to  any  legal  interest  in  any  copyhold  heredita- 
ments which  may  become  vested  in  any  trustee  of  my  Will,  the 
trusts  and  powers  hereof  may  be  exercised  until  the  appointment 
of  new  trustees  by  the  heirs  or  assigns  of  a  last  surviving  or 
continuing  trustee]. 

(1)  My  Trustees  shall  out  of  the  money  to  arise  from  the 
sale  and  conversion  of  my  said  real  and  personal  estate  and 
out  of  my  ready  money  pay  my  funeral  and  testamentary 
expenses  (o),  death  duties  (including  estate  duty  and  increment 
value  duty  if  any), and  debts,  except  mortgage  debts  (if  any)  on 
property  specifically  devised  or  bequeathed,  which  debts  are  to 
be  paid  primarily  out  of  the  property  charged  therewith,  and  shall 
also  pay  or  provide  for  the  legacies  and  annuities  hereby  or  by  any 
codicil  hereto  bequeathed,  but  so  that  all  legacies  and  annuities 
and  the  duty  on  all  legacies  and  annuities  bequeathed  free  of 
duty  shall  be  paid  primarily  out  of  my  personal  estate  (jj). 

(o)  As  to  what  are  testamentary  expenses,  see  Be  Prince,  1898,  2  Ch.  225  ; 
67  L.  J.  Ch.  531  ;  lie  Clemow,  1900,  2  Ch.  182 ;  69  L.  J.  Ch.  522 ;  Be  Baum- 
(jarteii  (1900),  82  L  T.  711  ;  Be  FuUcu,  1910,  1  Ch.  564;  79  L.  J.  Ch.  303; 
Be  Briscoe,  1910,  W.  N.  251 ;  Tl  eobald,  7th  ed.,  801.  The  words  include  the 
estate  duty  payable  in  respect  of  personal  property  of  which  the  testator 
was  competent  to  dispose,  and  consequently  throw  the  estate  duty  in  respect 
of  personal  property  over  which  a  general  power  of  appointment  is  exercised 
on  to  the  general  residue  :  Be  Hadley,  1909,  1  Ch.  20  ;  78  L.  J.  Cb.  254;  but 
do  not  include  estate  duty  in  respect  of  real  estate  :  -Re  SJmrman,  1901,  2  Ch. 
280 ;  70  L.  J.  Ch.  671  ;  and  see  Be  Trenrliard,  1905,  1  Ch.  82 ;  74  L.  J.  Ch. 
135 ;  Be  Hpencer  Cooper,  1908,  1  Ch.  130  ;  77  L.  J.  Ch.  64 ;  or,  semhle,  settle- 
ment estate  duty,  which  is  payable  by  the  executors,  not  as  executors,  but 
as. trustees  for  those  who  are  beneficially  entitled  to  the  fund  :  Be  Mar  yon- 
Wilson,  1900,  1  Ch.  at  p.  570;  69  L.  J.  Ch.  310;  and  see  Be  DiiJxe  of  St.' 
Albans,  1900,  2  Ch.  873  ;  69  L.  J.  Ch.  863  ;  and  cf.  Be  Lewis,  1900,  2  Ch. 
176  ;  69  L.  J.  Ch.  406;  but  the  latter  duty  is  included  in  a  direction  to  pay 
"  estate  duty"  :•  Be  Leveridge,  1901,  2  Ch.  830";  71  L.  J.  Ch.  23;  Be  Pimm, 
1904,  2  Ch.  345;  73  L.  J.  Ch.'  627 ;  Be  Cayleij,  1904,  2  Ch.  781 ;  74  L.  J.  Ch.  31. 
( p)  Without  this  direction  the  duty  is  payable  rateably  out  of  real  and 


TRUSTS    OF    I'vESlDUE.  8l7 

(2)  My  Trustees  shall  (q)  invest  the  residue  of  the  said  money  investment. 
ill  their   names   in   or    upon  any  of   the  investments   hereby 
authorised,  with  power  for  my  Trustees  at  discretion  to  change 
such  investments  for  others  of  a  Uke  nature. 

My  Trustees  shall  stand  possessed  of  the  investments  herein-      jSfo.  49. 
before   directed  to    be   made  or   authorised  to   be   retained  (r) 


Definition  of 

(including  any  part  of  my  residuary  estate  remaining  unconverted)   Trust  Fund. 
and  the  investments  for  the  time  being  representing  the  same 
(hereinafter  called  the  Trust  Fund),  and  of  the  annual  income 
thereof,  Upon  the  trusts  following,  that  is  to  say  : — {sec  Forms 
Xos.  51,  52,  and  53). 

Subject  to   the   payment   of   my  funeral   and   testamentary      No.  50. 
expenses,  death  duties,  debts,  legacies   and  annuities  (which  I  Residuary 
hereby  charge  primarily  on  my  personal  estate),  I  devise  and  v^^'"^^ff^ 
bequeath  all  the  real  and  personal  estate  not  hereby  or  by  any  beneficiary 
codicil  otherwise  specifically  disposed  of,  and  which  I  can  dispose  '  '^  ^^  ^  '^' 
of  by  Will,  in  any  manner  I  think  proper,  either  as  beneficially 
entitled  thereto  or   under  any  general  power,  unto  abso- 
lutely. 


personal  estate  :  Rp  Spencer  Cnoprr,  1908,  1  Ch.  l.'JO  ;  77  L.  J.  Ch.  64.  The 
basis  of  this  decision  is  that,  notwithstanding  the  trust  for  conversion,  the 
residue  is  looked  upon  as  "  a  mixed  fund,"  and  legacies  are  payable  rateably 
out  of  real  and  personal  estate,  see  Allan  v.  Gott  (1872),  L.  E.  7  Ch.  439  ; 
41  L.  J.  rh.  571  ;  see  also  Berr;/  v.  Gaukroijer,  1903,  2  Ch.  IIG;  72  L.  J.  Ch, 
435.  This  also  avoids  apportionment  for  succession  duty  and  legacy  duty 
under  the  Customs,  etc.,  Act,  1888,  s.  21  (2).  The  additional  succession 
duties  imposed  by  the  section  and  legacy  or  succession  duty  at  the  rate  of 
1  per  cent,  are  no  longer  covered  by  the  estate  duty :  Fin.  (1909-10)  Act, 
1910,  s.  58  (2). 

[q)  See  lie  Burke,  1908,  2  Ch.  248 ;  77  L.  J.  Ch.  597. 

(r)  8ee  Re  Thomas,  1891,  3  Ch.  482;  00  L.  J.  Ch.  781  ;  Re  <'Iuq»nan, 
1890,  2  Ch.  763;  65  L.  J.  Ch.  892;  Jackson  v.  Dickinson,  1903,  1  Ch.  at 
J).  953  ;  72  L.  J.  Ch.  761 ;  and  see  notes  to  Form  No.  46,  sup. 
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(forms)  wills  (personal). 


Section  IX. 

TRUSTS  OF  INCOME  OF  TRUST  FUND  AND  PROVISIONS 
RELATING  THERETO. 

No.  51.  Upon  trust  (s)  to  paj^  the  said  income  to  my  wife  during  her 

Income  to  wife  life  without  power  of  anticipation  daring  any  covertm-e  [or  during 
during  life  [or   Yiqy  widowhood  (f)~].   And  after  her  death  [or  second  marriage  (ii), 

widowhood].  ■,  -,  -r        t  ,j1j;1  -It  T       ' 

which  first  happens],  1  direct  that  tlie  capital  and  income 
of  the  Trust  Fund  shall  [subject  to  discharging  thereout  the 
reversionary  legacies  hereinbefore  bequeathed]  be  held  : —  {sec 
Fonns  Nos.  55  and  59). 

(1)  As  to  one  moiety  (hereinafter  called  the  Widow's  Moiety) 
of  the  Trust  Fund,  Upon  trust  to  pay  the  income  thereof  to  my 
wife  during  her  widowhood,  and  if  she  marries  again,  then  after 
her  second  marriage.  Upon  trust  out  of  the  same  income  to  pay 

to  my  wife  during  the  residue  of  her  life  an  annuity  of  £ by 

equal  half-yearly  payments,  the  first  payment  thereof  to  be  made 
at  the  expiration  of  six  calendar  months  from  the  date  of  her  re- 
marriage. And  as  to  the  Widow's  Moiety  after  the  death  or  second 
marriage  of  my  wife  (and  in  the  event  of  such  second  marriage 
subject  to  appropriating  a  fund  for  satisfying  the  said  annuity 


No.  52. 

One  moiety  of 
income  to  wife 
during  widow- 
hood, and  an 
annuity  to  her 
on  remar- 
riage (*■)■ 


Subject 
thereto  trust 
for  issue 
equally. 


'•  Separate 
use." 

Gift  during 
widowhood 
where  mar- 
riage void. 


(.s)  This  Form  should  follow  Form  No.  49  ;  there  is  no  need  to  declare  a 
separate  use  :  M.  W.  P.  Act,  1907,  s.  2. 

(t)  Where  between  the  date  of  a  testator's  Will  and  death  his  marriage 
was  declared  void  ah  initio,  a  gift  to  his  supp(}sed  wife  "during  her  widow- 
hood" failed,  though  a  legacy  to  her  as  the  testator's  "wife"  was  good, 
beiu"-  a  mere  misdescription:  Be  Buddinytou  (1884),  22  Ch.  D.  597;  25  ib. 
685 ;  52  L.  J.  Ch.  239  ;  5.3  ib.  475 ;  see  also  Lepine  v.  J^ean  (1870),  L.  E.  10 
Eq.  IW);  39  L.  J.  Ch.  847;  Phillips  \.  rrobyn,  1899,  1  Ch.  811;  68  L.  J. 
Ch.  401 ;  He  Kdtlewell  (1907),  98  L.  T.  23  ;  Re  Wa<jstaf,  1908,  1  Ch.  I(i2;  77 
L.  J.  Ch.  190;  Theobald,  7th  ed.,  pp.  271  et  seq. 

(ii)  It'  the  widow  is  given  a  life  interest  determinable  ou  remarriage  and 
a  power  of  appointment  among  the  testator's  issue  during  her  life.  Form 
No.  58  must  be  used.  The  alternative  is  to  give  her  a  power  of  appointment 
during  widowhood  onlj'. 

(./■)  This  Form  follows  Form  No.  49.  ITuder  this  Form  the  capital  of  one 
moiety  will  be  distribvitable  among  the  testator's  issue  as  soon  as  they  attain 
vested  interests,  part  of  the  other  moiety  oa  the  remarriage  of  the  widow, 
and  the  residue  of  the  same  moiety  on  her  death. 


TRUSTS    OF    INCOME    OF    TRUST    FUND,  ETC. 


ftlO 


as  hereinafter  provided) ,  And  as  to  the  other  moiety  of  the  Trust 
Fund  after  my  death  (as  to  both  capital  and  income) : — 

(2)  Trusts  for  issue — Form  Xo.  59. 

(3)  Aftee  the  second  marriage  of  my  wife  my  Trustees  shall  so  Power  to 
soon  as  conveniently  may  be  set  apart  out  of  the  investments  for  kuuuity  fund, 
the  time  being  representing  the  Widow's  Moiety  investments  the 

income  whereof  shall  at  the  time  of  appropriation  be  sufficient  to 
pay  the  said  annuity,  And  my  Trustees  shall  pay  the  same 
accordingly,  with  power  to  resort  to  the  capital  of  the  appropriated 
fund  whenever  the  income  shall  be  insufficient,  and  after  such 
appropriation  the  residue  of  the  Widow's  Moiety  and  the  income 
thereof  shall  be  discharged  from  the  said  annuity  ;  And  subject 
to  the  payment  of  the  said  annuity  the  appropriated  fund,  or  so 
much  thereof  as  shall  not  be  resorted  to  to  make  up  deficiency  of 
income  and  any  surplus  income,  shall  be  held  upon  the  trusts 
hereby  declared  of  the  other  moiety  of  the  Trust  Fund  or  the 
income  thereof. 

(4)  {Add  poiccr  of  advaiiconciif,  Form  Xo.  57.) 

(i.)  If ,  of,  &c.,  shall  be  living  at  my  death,  and  if  no  act 

or  thing  shall  have  been  done  or  suffered,  and  if  no  event  shall 
have  happened,  whereby  the  trust  next  hereinafter  declared  if 
subsisting  would  be   determined,  then    Upon  trust  to  pay  the 

annual  income  of  the  Trust  Fund  to  the  said  during  the 

residue  of  his  life  or  until  he  does  or  attempts  to  do  or  suffers 


No.  53. 

Protected  life 

interest  in 
income  of 
residue  {ij}. 


(//)  This  Form  sliould  f(jllow  Form  Xo.  4i».  It  is  more  correct  to  make 
the  gift  fail  if  the  legatee  is  bankrupt,  &c.,  at  the  testator's  death.  But  a 
chiuse  forfeiting  a  life  interest  on  bankruptcy,  though  referring  in  terms  to 
a  future  bankruptcy,  takes  effect  where  the  donee  has  become  bankrupt 
before  the  testator's  death  or  even  before  the  date  of  the  Will,  if  such  bank- 
rujitcy  remains  in  force  up  to  the  time  when  the  income  becomes  jmyable  : 
Mcuinin;/  v.  Chambers  (IcS-iT),  1  Dr.  &  Sm.  282  ;  16  L.  J.  Ch.  24-3;  Seymour  v. 
Lucas  (1S(J0),  1  Dr.  it  Sm.  177  ;  2<)  L.  J.  Ch.  841  ;  Trappes  v.  Meredith  (1871), 
L.  E.  7  Ch.  248  ;  41  L.  J.  Ch.  2;}7  ;  Md<a!/e  v.  .1/.,  1891,  ^  ("h.  1  ;  GO  L.  J. 
Ch.  (347  ;  Theobald,  7th  ed.,  U37. 

If  the  bankruptcy  is  annulled,  or,  in  the  case  of  a  charge,  the  charge  is 
satisfied  before  the  life  interest  falls  into  possession,  or  before  any  jmyment 
has  become  due  in  resjiect  thereof,  there  is  no  forfeiture  :  White  v.  Chiity 
(1866),  L.  E.  1  Eq.  372  ;  3,5  L.  J.  Ch.  343  ;  TAoyd  v.  L.  (1866),  L.  E.  2  Eq. 
722;  lie  Farnham's  Trust  (1872),  L.  E.  13  Eq.  413;  41  L.  J.  Ch.  292;  Samuel 
V.  H.  (1878),  12  Ch.  D.  152;  47  L.  J.  Ch.  716.  But  if  income  has  accrued 
while  the  bankruptcy  was  in  force,  the  fact  that  it  is  not  actually  paid  over 
to  the  trustee  in  bankruptcy,  or  claimed  by  him  before  the  annulment,  does 

52—2 
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over  on  bank- 
ruptcy or 
alienation. 
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Discretionary 
trust  after 
failure  or 
determination 
of  life  intercSj. 


Gift  over  on 
alienation 
cannot  be 
annexed  to 
fee  simple  or 
absolute 
interest. 


any  act  or  thing,  or  until  any  event  happens  [(other  than  an 
advance  under  the  power  of  advancement  hereinafter  con- 
tained (~~))],  whereby,  if  the  same  income  were  payable  to  him 
absolutely  for  his  life,  he  would  be  deprived  of  the  right  to 
receive  the  same  or  any  part  thereof  (z.:),  in  any  of  which  cases,  as 

well  as  on  the  death  of  the  said (which  first  happens),  the 

trust  hereinbefore  declared  for  payment  to  him  of  the  said  income 
shall  determine. 

(ii.)  If  the  trust  aforesaid  shall  fail  or  determine  in  the  lifetime 

of  the  said ,  then  Upon  trust  during  the  residue  of  his  life  to 

apply  the  annual  income  of  the  Trtist  Fund  for  the  maintenance 
and  support  or  otherwise  for  the  benefit  of  all  or  any  one  or  more 
exclusively  of  the  other  or  others  of  him  and  his  wife  and  issue 
(if  any)  as  my  Trustees  in  their  absolute  discretion,  Avithout  being 
liable  to  account  for  the  exercise  of  such  discretion,  think  fit,  or  if 
he  shall  be  unmarried  or  a  widower  without  issue,  Then  for  the 
maintenance,  support  or  otherwise  for  the  benefit  of  all  or  any 
one  or  more  exclusively  of  the  other  or  others  of  him  and  the 

not  prevent  a  forfeiture  :  lie  Loftus  Otivai/,  189o,  2  Cli.  235  ;  64  L.  J.  Ch. 
529  ;  Jle  Baker,  1904,  1  Ch.  157  ;  73  L.  J.  Ch.  172. 

If  a  forfeiture  takes  place,  it  operate^^  from  the  date  of  the  act  of  bank- 
ruptcy, and  not  from  the  date  of  adjudication  :  Montefiorc  v.  iiuedaUa,  1901, 
1  Ch.  435  ;  70  L.  J.  Ch.  180. 

A  lite  interest  subject  to  a  gift  over  in  case  the  donee  shall  assign,  mort- 
gage, or  anticiimte  the  income  is  not  forfeited  by  an  involuntary  alienation, 
e.(j.,  bankruptcy  :  Whitfield  v.  PricheU  (1838),  2  Keen,  G08  ;  7  L.  J.  Ch.  187 ; 
Graham  v.  Lee  (1857),  23  Beav.  388  ;  26  L.  J.  Ch.  395.  It  is  otherwise  if  the 
gift  over  is  in  case  the  donee  shall  "  do  or  suffer  "  or  shall  "  do  or  jK-rmit  " 
anything  whereby  the  property  shall  be  assigned  or  charged,  or  whereby  the 
income  shall  "  cease  to  be  payable  to  A."  :  Ji<jff'':y  v.  Lent  (1S67),  L.  E.  3  Eq. 
759;  Kr  i>.  Eystvn  (1877),  7  Ch.  D.  145;  47  L.  J.  Bk.  62;  Re  Brewer's  S., 
1896,  2  Ch.  503  ;  (55  L.  J.  Ch.  821 ;  see  also  generally  on  the  subject,  Theo- 
bald, 7th  ed.,  633  ct  scq. ;  and  Be  Beaumont  (1910),  103  L.  T.  124. 

A  gift  over  on  alienation  cannot  be  anoexed  to  a  fee  simjile  in  land,  or  to 
an  absolute  interest  in  personal  estate  :  Re  Duydah  (1888),  38  Ch.  D.  176 ;  57 
L.  J.  Ch.  634;  (Whett  v.  C.  (1889),  14  P.  D.  7  ;  58  L.  J.  P.  17;  and  see 
Theobald,  7th  cd.,  630  ci  seq.  But  there  is  api)arcntly  no  objection  to  a  gift 
over  in  the  case  of  an  absolute  gift  in  reversion  in  case  the  donee  shall  have 
become  bankrupt  or  aliened  before  the  reversion  falls  into  possession : 
Samuel  v.  S.,  sup. 

(z)  The  words  in  square  brackets  v/ill  only  be  required  if  the  trust  fund 
goes  ultimately  to  the  iss\ie  of  the  person  given  a  protected  life  interest  and 
a  power  of  advancement  with  his  consent  is  inserted. 

(;;2)  See  Re  Mair,  1909,  2  Ch.  280  ;  7  s  L.  J.  Ch.  711. 
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person  or  persons  who  would,  if  he  were  actually  dead,  be  entitled 
to  the  Trust  Fund  or  the  income  thereof,  as  my  Trustees  in  their 
absolute  discretion,  without  being  liable  to  account  as  aforesaid, 
think  fit  {a). 

(iii.)  After  the  death  of  the  said the  capital  and  income  of 

the  Trust  Fund  shall  be  held  {sec  Fonn  Xo.  55,  to  he  adapted, 
or  Foyni  Xo.  59), 

If  any  person  (other  than  a  woman  under  coverture)  hereby      No.  54. 
made  tenant  for  life  of  any  legacy  or  of  any  share  of  the  Trust  p^^^^^jg" 
Fund  shall  do  or  attempt  to  do  or  suffer  any  act  or  thing,  or  in  against  assign- 

'-  1  ,  P    "lent  of  life 

case  any  event  [other  than  an  advance  under  the  power  of  interest  {bj. 
advancement  herein  contained]  shall  happen  either  in  my  life- 
time or  after  my  death,  whereby  such  person  would,  in  the 
absence  of  this  present  provision,  be  prevented  from  receiving  all 
or  any  part  of  the  annual  income  payable  to  him  or  her  under 
my  Will,  then  the  trust  hereinbefore  contained  for  payment  to 
him  or  her  of  such  annual  income  shall  not  take  efi'ect  or  shall 
cease,  as  the  case  may  be,  and  such  annual  income  shall  ffom 
time  to  time  during  the  residue  of  his  or  her  life  be  paid  or 
applied  to  the  person  or  persons  or  in  the  manner  to  whom  or  in 
which  such  annual  income  w^ould  for  the  time  being  be  payable 
or  applicable  if  the  person  who,  but  for  this  present  provision, 
would  be  entitled  to  receive  the  same  were  actually  dead. 


Section  X. 

TRUSTS    OF    CAPITAL    OF    TRUST    FUND    AND 
PROVISIONS    RELATING    THERETO. 

No.  55. 
(1)  In  TRrsT  for  all  or  any  one  or  more,   exclusively   of  the   ; — 

others  or   other,  of    my   issue,   whether    children    or    remoter  as  wife  shaii 

descendants,  at  such  time,  and  if  more  than  one  in  such  shares,  aeEulu  for" 

with  such  provisions  for  maintenance,  education,  advancement  <-iuidreu. 

and  otherwise  at  the  discretion  of  any  person  or  persons,  and  with 

(ft)  Where  a  son's  share  is  settled  and  this  rorni  is  used,  a  particular  class, 
e.(j.,  the  testator's  other  children,  can  be  taken  for  the  purpose  of  the  discre- 
tionary trust  if  the  son  is  unmarried  or  a  widower  without  issue. 

{h)  8ee  first  note  to  last  Fonn.  This  Form  (Xo.  54)  can  be  placed 
immediately  after  the  trusts  affecting  the  residuary  estate. 
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such  gifts  over  and  generally  in  such  manner,  for  the  benefit  of 
such  issue  or  some  or  one  of  them,  as  my  wife  shall,  whether 
covert  or  sole  [during  her  widowhood  (r)]  by  deed,  revocable  or 
irrevocable,  or  by  Will  or  codicil  appoint,  And  in  default  of  and 
until  and  subject  to  any  such  appointment,  In  trust  for  all  or  any 
my  children  or  child  (d)  who  attain  the  age  of  twenty-one  years, 
or  being  female  marry  under  that  age,  and  if  more  than  one  in 
equal  shares. 
[Variation  [(2)  NOTWITHSTANDING  the  trusts  aforcsaid,  I  direct  that  each 

wllGTC 

daiighters'  [or    daughter's  [child's]  share  shall  be  retained  and  held  on  such  of  the 

RimieTare         trusts  hereinafter  declared  concerning  the  same  as  shall  be  sub- 

settiod.j  sisting  or  capable  of  taking  effect  at  my  death,  and   the   gift 

thereof  shall  not  fail  by  reason  only  of  her  death  [the  death  of  a 

child]  in  my  lifetime  {c).'] 

Provision  (3)  PROVIDED  that  if  any  child  [son  (/)]  of  mine  dies  in  my 

fjy  death  of  olfe  lifetime  leaving  issue  living  at  my  death,  the  [original  and  accru- 

U  *  hclbie        ^"SJ  share  [or  shares]  to  which  such  child  [son]  would  have  been 

when  a  share     entitled  if  Hving  at  my  death  and  having  then  attained  the  age 

of  twenty-one  years  shall  nevertheless  go  and  devolve  in  like 

manner  and  be  held  on  the  like  trusts    as   if  the  child   [son] 

so    dying    had    attained   the    age    of    twenty- one    years    and 

survived    me    and     died     immediately    after     my     death    (g). 


(c)  If  the  wife  is  given  a  life  interest  determinable  on  remarriage  and 
a  power  of  ajipointment  during  her  life,  Form  No.  58,  which  disposes  of  the 
income  between  the  dates  of  the  second  marriage  and  the  death  of  the  wife, 
should  be  used. 

('/)  Only  children  who  survive  the  testator  take  under  this  trust. 

(e)  This  provision  jireserves  the  interests  of  the  persons  entitled  in  reversion 
to  the  settled  shares  in  the  event  of  daughters  dj'ing  in  the  lifetime  of  the 
testator,  see  Jie  Boheris  (188o),  oO  Ch.  D.  234  ;  Re  Finlwrne,  1894,  2  Ch.  276  ; 
()3  L.  J.  Ch.  60T  ;  Be  PoweU,  1900,  2  Ch.  o2o  ;  69  L.  J.  Ch.  788  ;  Be  Whitmore, 
1902,  2  Ch.  66  ;  71  L.  J.  Ch.  673  ;  Theobald,  7th;ed.,  783.  Where  daughters' 
shares  are  settled,  settlement  estate  duty  is  payable  on  the  share  of  an  infant 
son:  A.-G.  v.  Fairley,  1897,  1  Q.  B.  698;  66  L.  J.  Q.  B.  454;  A.-d.  v. 
Clarl'son,  1900,  1  Q.  B.  156  ;  69  L.  J.  Q.  B.  81  ;  but  is  repayable  if  he  attains 
twenty-one  :  Fin.  Act,  1898,  s.  14.  Settlement  estate  duty  is  jiayable  out 
of  the  property  settled  :  Fin.  Act,  1896,  s.  19 ;  this  is  not  retrospective,  Be 
Gihls,  1898,  1  Ch.  625  ;  67  L.  J.  Ch.  272. 

(/)  Where  daughters'  shares  are  settled  as  above,  this  proviso  must  be 
confined  to  the  case  of  sons.  If  sons'  shai'es  are  also  settled,  the  proviso 
should  be  omitted.  The  words  "  original  and  accruing  "  apply  where  there 
is  a  gift  over,  see  sub-claixse  (6)  of  Form  No.  60. 

{g)  This  Form  without  the  words  at  the  end  makes  the  share  part  of  the 
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[But  so,  nevertheless,  that  this  proviso  shall  operate  by  wa}-   [Provision  to 
of  direct  gift    to   the   person    or   persons    (if  any)    beneficially  duty,] 
interested    under  the  "Will  or  on  the  intestacy   of    such  child 
[son],  and  shall  not  make  such  shares  part  of  the  estate  of  such 
child  [son]  so  as  to  be  liable  to  debts  or  estate  or  other  duty  (li).'] 

Any  child  who  or  whose  issue  takes  any  part  of  the  Trust      No.  56. 
Fund  under  any  appointment  by  my  wife  shall  not,  in  the  absence  Hotciipot 
of  any  direction  by  her  to  the  contrary,  take  any  share  in  the  clause. 
unappointed  part  without  bringing  the  share  or  shares  appointed 
to  him  or  her  or  his  or  her  issue  into  hotchpot  and  accounting 
for  the  same  accordingly  (/). 

My  Trustees  may  at  any  time  and  from  time  to  time   [but      No.  57. 
during  the  widowhood  [life]  of  my  wife  only  with  her  consent  in  Advancement 
writing  (A-)]  raise  any  part  or  parts,  not  exceeding  together  one-  '^^^^^^s'^- 
half,  of  the  presumptive  or  vested  share  of  any  child  or  other 
issue  of  mine  under  the  trusts  hereinbefore  declared,  and  pay  or 
apply  the  same  for  the  advancement  or  benefit  of  such  issue  as 
my  Trustees  think  proper  (/). 

After  the  second  marriage  of  my  wife  the  annual  income  of      No.  58. 

the  Trust  Fund  shall  during  the  residue  of  her  life  be  paid  or  „     ~~r-       ' 

<=■  _  ^  _  Trust  of  in- 

applied  in  like  manner  as  the  same  would  for  the  time  being  be  come  after 

,.,,.„  .„  ^-,.  .  second  mar- 

payable  or  applicable  if  my  wife  were  dead,  having  regard  to  any  riage  of  wife 

appointments  which  for  the  time  being  have  actually  been  made  during  wkiow- 
by  her  under  the  power  aforesaid,  but  so  that  such  payment  or  iiootiaudhas 

''  '-  '  ...         *  power  of 

application  shall  not  be  suspended  on  account  of  the  possibility  appointment. 
that   she   may   make    any   future    appointment   or   revoke    an 
appointment. 

In  trust    in  equal  shares  for  all  or  any  my  children  or  child 
living  at  my  death  (»)  who  attain  the  age  of  twenty-one  years,  Trust  for 
or  being  female  marry  under  that  age.  And  for  all  or  any  the  issue  of 

deceased  child's  personal  estate.  A  gift  to  children  is  a  gift  to  a  class  living 
at  the  testator's  death,  and  a  child  dying  in  his  lifetime  does  not  come 
within  the  description,  so  that  s.  33  of  the  Wills  Act,  1837,  does  not  apply, 
see  Theobald,  7th  ed.,  785. 

(//)  See  notes  to  Form  ISTo.  22,  sup. 

(i)  See  Theobald,  7th  ed.,  772—779. 

(A-)  These  woxxls  are  only  required  where  the  wife  takes  a  prior  interest. 

[l)  See  Theobald,  7th  ed.,  4G3.  The  rate  of  interest  on  advances  which 
are  brought  into  hotchpot  is  £-1  per  cent.  :  lie  Ihinj,  1908,  1  Ch.  (il  ;  77  L.  J. 
Ch.  67. 

('/?)  See  note  (//),  next  page. 
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a?ceased  issuG  llviog  at  my  death  (»)  who  attam  the  age  of  twenty-one 

at^^esTator's'""  years,  01"  being  female  marry  under  that  age,  of  any  child  of 
deatii.  mine  who  dies  in  my  lifetime  (^0   leaving  issue  living  at  my 

Shares  vesting  •'  \    /  o  o  j 

at 21  or  death  (/O,  such  issue  to  take  through  all  degrees  accordmg  to 

their  stocks  in  equal  shares  the  share  or  shares  which  their 
p  irent  would  have  taken  if  living  at  my  death  (»)  and  having 
then  attained  a  vested  interest,  and  so  that  no  issue  shall  take 
whose  parent  is  living  at  my  death  (;/)  and  so  capable  of  taking 
{(((hi  advananiK'tii  claiisr,  Form  No.  57). 

No   60  ^^^  ^  DIRECT  that  [after  the  death  [or  second  marriage,  which 
first  happens]  of  my  wife,   unless  she  shall  in  exercise  of  the 

Settlement  of  ,,  •     i        '    i_  t  •     ^     n  •  ^      ^  itj 

cLinghters'  [or  power  of  appomtmcnt  hereuibetore  given  to  her  expressly  direct 
sharesTo)^  to  tliG  Contrary],  my  Trustees  shall  retain  in  their  names  the 
share  of  a  daughter  [a  child]  of  mine  in  the  Trust  Fund 
[whether  under  any  appointment  or  in  default  of  appointment] , 
with  power  [after  such  daughter  [child]  attains  the  age  of  twenty- 
one  years,  and  after  the  death  [or  second  marriage,  which  first 
happens]  of  my  wife  with  the  consent  of  such  daughter  [child] 
during  the  residue  of  [his  or]  her  life,  but  during  [his  or]  her 
minority  and  also  after  [his  or]  her  death]  at  the  discretion  of 
my  Trustees  from  time  to  time  to  vary  the  investments  thereof 
for  others  hereby  authorised. 

(-»?)  [Chis  Form  is  not  applicable  where  children's  shares  are  settled.    In  this 

ca?e  (if  the  wife  is  to  have  no  i:)ower  to  aj^point)  the  last  trnst  in  sub-clanse 

(1)  of  Form  No.  oo  should  be  used,  followed  by  sub-clause  (2)  of  that  Form. 

(h)  a  gift  to  children  living  at  the  wife's  death  and  to  the  issue  of  children 

who  die  in  the  wife's  lifetime  does  not,  where  the  wife  predeceases  the 

testator,   confer  any  interest  on  the  issue  of  a  son  of  the  testator  who   is 

living  at  the  wife's  death  but  not  at  the  death  of  the  testator:  lie  Kinnear 

(1904),  90  L.  T.  o37. 

Variation  where       If  the  vesting  is  to  be  postponed,  then  in  the  place  of  the  words  "  at  my 

vestmg  post-       Jeath  "  substitute  throughout  "at  the  death  of  the  siu-vivor  of  myself  and 

poned  till  °  .  ,.„.         J,        1-  •         1TP- 

deatli  of  Rur-       my  wife,"  and  for  the  words  "  m  my  Jifetune     substitute  "  m  the  lifetmae 

test'itm-  and  "^'  '^^^^^  ^urvivor. " 

Ills  \vif-.'  (o)  This  Form  (Xo.  (JO)  will  follow  after  Forms  Nos.  55,  50,  and  5".     The 

Settlement  of     shares  of  SOUS   as  well  as  daughters  may  be  settled  iu  the  same  way,  and 
children's  ^-[^gj^  ^^g  reference  will  be  to  a  "  child's  "  share.     Protected  life  interests  maj' 

shares.  .  -.-,  -».t  ^  i    ji  ij_       j- 

be  given  to  sons.  Form  J\o.  53,  and  the  necessary  alterations,  e.g.,  power  to 

appoint  life  interests  to  wives  as  well  as  husbands,  made  in  the  above  Form. 

The  brackets  in  Form  No.  60  show  the  variations  requisite  when  the  wife 

takes  a  life  interest  or  power  of  appointment,  and  when  sons'  shares  are 

settled  as  well  as  daughters'  shares. 
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(2)  My  Trustees  shall  stand  possessed  of  the  share  of  such 
daughter  [chihl]  or  the  investments  representing  the  same,  and 
the  accumulations  (if  any)  of  income  made  during  [liis  or]  her 
minority  and  [in  the  case  of  a  daughter]  discoverture,  ^Yhich 
investments  and  accumulations  are  hereinafter  included  in  the 
description  of  such  daughter's  [child's]  share  (subject  to  any 
advancement  which  may  be  made  for  [his  or]  her  benefit  under 
the  power  for  that  purpose  hereinbefore  contained),  Upon 
trust  to  pay  the  income  thereof  to  such  daughter  [child] 
for  [his  or]  her  life  [and  in  the  case  of  a  daughter]  without 
power  of  anticipation  during  any  coverture. 

(3)  After  [his  or]  her  death  the  capital  and  income  of  the 
share  of- such  daughter  [child],  or  so  much  thereof  respectively 
as  shall  not  have  been  paid  or  applied  under  any  trust  or  j^ower 
affecting  the  same,  shall  be  held  {a)h]  usual  trusts  for  issue  as 
daiifihtcr  [or  cliild]  (p)  sltall  appoint,  and  iit  drfault  for 
cliildrcn  eqnaJhj,  Form  No.  55,  snh-clausi'  (1),  iritli  necessary 
alterations). 

(4)  Hotchpot  clause — Form  No.  56,  adapt. 

(5)  My  Trustees,  after  the  determination  or  failure  of  every 
prior  life  or  other  interest  (if  any)  or  previously  thereto,  with  the 
consent  in  writing  of  ever}'  person  in  existence  for  the  time 
being  entitled  to  any  such  prior  interest  (whether  vested  or 
contingent),  may  raise  any  part  or  parts,  not  exceeding  together 
one-half,  of  the  presumptive  or  vested  share  of  any  child  or  other 
issue  of  such  daughter  [child]  of  mine  under  the  trusts 
hereinbefore  declared,  and  pay  or  apply  the  same  for  the 
advancement  or  benefit  of  such  issue  as  my  Trustees  think 
proper. 

(6)  If  any  daughter  [child  of  mine]  shall  not  have  any  child 
who  under  the  trust  in  default  of  appointment  hereinbefore  con- 
tained attains  a  vested  interest  in  [his  or]  her  share,  Then 
subject  to  the  trusts  and  powers  hereinbefore  declared  in  favour 
of  such  daughter  [child  of  mine]  and  [his  oi*]  her  issue,  the 
original  share  of  such  daughter    [child  of  mine],  and  also  any 


Income  to  be 
paid  to  each 
daughter  [or 
child]  for  life. 


Trusts  for 
issue  of 
daughter 
;  child] . 


Advancement 
clause  for 
issue  of  a 
daughter  [or 
child] . 


Capital  of 
claughter's 
[child's]  share 
in  default  of 
daughter's 
[child's] 
children  to 
accrue  to 
other  children 
of  testator  {q). 


{}>)  A  joint  power  of  appointment  may  be  given  to  the  daughter  and  her 
husband,  but  not  power  to  ant/  husband  as  siu'vivor :  Be  Ahhott,  1893,  1  Ch. 
o4 ;  02  L.  J.  Ch.  46. 

{q)  This  Form  generally  gives  effect  t(j  the  testator's  wishes  more  effectually 
than  a  trust  for  the  statutorj*  next  of  kin  of  a  deceased  daiighter. 


Clift  over  to 
other  children 
better  than  a 
trust  for  next 
of  kin. 
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share  or  shares  accrumg  under  this  provision,  and  all  accumula- 
tions (if  any)  of  income,  or  so  much  thereof  respectively  as  shall 
not  have  hecome  vested  or  heen  paid  or  applied  under  any  ti'ust 
or  power  affecting  the  same  shall  accrue  to  and  he  held  [In  trust 
for  such  person  or  persons  and  purposes  as  such  daughter  [child 
of  mine]  shall  from  time  to  time  or  at  any  time  hy  deed,  revocable 
or  irrevocable,  or  by  Will  or  codicil  appoint,  And  in  default  of  and 
subject  to  any  such  appointment].  In  trust  for  my  other  (r) 
children  or  child  (not  being  daughters  [children]  or  a  daughter 
[child]  the  trusts  for  whom  and  whose  issue  have  failed  or 
determined)  who  attain  the  age  of  twenty-one  years,  or  being 
female  marry  under  that  age,  and  if  more  than  one  in  equal 
shares,  but  so  that  every  further  share  accruing  to  a  daughter 
[child  of  mine],  or  which  would  have  so  accrued  if  [he  or]  she 
had  survived  me,  shall  be  retained  and  held  by  my  Trustees  upon 
and  subject  to  such  of  the  trusts  and  powers  hereby  declared 
concerning  the  original  share  of  that  daughter  [child]  as  shall  be 
then  subsisting,  and  as  one  fund  for  all  purposes  (including  any 
hotchpot  provision)  (s)  with  such  original  share,  and  the  gift  thereof 
shall  not  fail  by  reason  of  [his  or]  her  death  in  my  lifetime,  and 
so  that  every  further  share  accruing  to  a  child  of  mine  shall  be 
subject  to  the  like  powers  of  advancement  as  the  original  share 
of  such  child  [and  the  provision  as  to  the  share  of  a  son  dying 
in  my  lifetime  leaving  issue  shall  apply  to  shares  which  would 
accrue  to  a  son  under  this  provision  if  he  survived  me  (?)] . 
Power  for  (7)  Each  daughter  of  mine  may,  notwithstanding  any  of  the 

a^^oinrwe"      trusts  hereinbefore  contained  concerning  such  daughter's  share 
interests  to        T^^,.  legacy] ,  from  time  to  time  or  at  any  time  while  not  under 

surviving  L  &      J  J  '  ^  J 

husbands.  coverturo  by  deed,  revocable  or  irrevocable,  and  whether  covert  or 
sole  (u),  by  Will  or  codicil  appoint  to  or  for  the  benefit  of  any 
husband  who  may  survive  her  (,r)  during  the  residue  of  his  life  or 
any  less  period  (subject  or  not  to  such  conditions,  and  with  such 


(r)  "  Others  or  other  "  not  survivors,  see  Theohakl,  Tth  ed.,  GSfi  et  seq. 

{s)  Theobahl,  Tth  ed.,  776. 

(t)  If  sons'  shares  are  also  settled,  sub-clause  (3)  of  Form  No.  oo  will  be 
omitted  as  well  as  these  last  words  in  square  brackets. 

(»)  See  the  Wills  Act,  1837,  s.  18,  which  revokes  a  Will  on  marriage. 

(,r)  The  power  is  valid  unless  exercised  in  favour  of  a  person  born  after 
the  testator's  death:  Be  Dacies  and  Kent,  1910,  2  Ch.  35  ;  see  also  Be  Ahhott, 
1893,  1  Ch.  u4;   02  L.  J.  Ch.  46;  Be  Bowles,   1905,  1   Ch.  371;    74  L.  J.  Ch. 
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gifts  over  and  discretionary  or  other  trusts  for  the  benefit  of  her 
husband  and  issue  or  otherwise  as  such  daughter  may  think  fit) 
all  or  any  part  of  the  annual  income  of  her  share,  as  well  original 
as  accrued  and  to  accrue,  under  the  trusts  aforesaid  [or  of  the 
legacy  hereinbefore  bequeathed  to  her] ,  or  of  so  much  thereof 
as  shall  not  before  her  death  have  been  paid  or  applied  under 
any  of  the  powers  hereinbefore  contained  ;  And  upon  any  such 
appointment  the  trusts  and  powers  herein  limited  to  take  effect 
after  the  death  of  the  daughter  so  appointing  shall  take  effect 
subject  to  the  interest  limited  by  any  such  appointment  (y). 


338;  and  as  to  the  effect  of  a  divorce,  Be  Morrieson  (1888),  40  Ch.  D.  30;  58 
L.  J.  Ch.  80. 

{y)  Where  sons'  shares  as  well  as  those  of  daughters  are  settled  the  Form 
will  be  as  follows  : — 

Each  child  of  mine  may,  notwithstanding  any  of  the  trusts  Power  for 
hereinbefore  contained  concerning  such  child's  share  [or  legacy],  appoint  life 
from  time  to  time  or  at  any  time  by  deed,  revocable  or  irre-  sui-vh^Ir<^*° 
vocable,  or  by  Will  or  codicil  appoint  to  or  for  the  benefit  of  any  y''^'^^^^, 
husband  or  wife  who  may  survive    the  Appointor   during   the 
residue  of  the  life  of  such  husband  or  wife  or  any  less  period 
(and  subject  to  such  conditions  (if  any),  and  with  such  gifts  over 
and  discretionary  or  other  trusts  for  the  benefit  of  the  husband 
or  wife  and  issue,  or  otherwise  of  the  Appointor,  as  the  Appointor 
may  think  fit),  all  or  any  part  of  the  annual  income  of  the  share 
of  the  Appointor,  as  well  original  as  accrued   and   to  accrue, 
under    the    trusts    aforesaid    [or    of    the    legacy   hereinbefore 
bequeathed  to  the  Appointor],  or  of  so  much  thereof  as  shall  not 
before  the  death  of  the  Appointor  have  been  paid  or  applied 
under  any  power  affecting  the  same;  And  upon  any  such  appoint- 
ment the  trusts  and  powers  hereby  limited  to  take  effect  after 
the  death  of  the  Appointor  shall  take  effect  subject  to  the  interest 
limited  by  any  such  appointment :  Provided  that  the  power  last 
aforesaid  to  appoint  by  deed  shall  not  be  exercisable  by  a  daughter 
of  mine  while  under  coverture. 

If  sons'  shares  are  settled,  Lut  they  are  intended  to  take  ahsohitelj'  at 

twenty-five  (see  the  notes  to  FornrXo.  61,  //(/'.),  the  following  claiise  shoiild 

be  added  : —  -kx      nn 

No.  60a. 

Notwithstanding  any  of  the  trusts  hereby  declared  concerning  -p^^^.^^  ^^ 

the  share,  as  well  original  as  accruing  or  to  accrue,  of  any  son  determine 
of  mine  who  attains  the  age  of  twenty-five  years,  my   Trustees  son's'share  on 

his  attaining 
'lb. 
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[Power  foi-  [(8)  Each  daughter  [child]  of  mine  may  by  deed,  with  the  assent 

IdiMVen]  to     of  my  Trustees,  appoint  two  or  more  separate  trustees  of  [his  or] 
sfpai-a\e  ^^^'  share,  as  well  original  as  accrued  and  to  accrue,  in  the  Trust 

trustees.]  Fund  [o?'  of  the  legacy  hereinbefore  bequeathed  to  [him  or]  her] , 
and  thereupon  such  share  [or  legacy] ,  or  the  investments  repre- 
senting the  same,  shall  be  paid  or  transferred  as  soon  as  may  be 
[after  the  death  [or  second  marriage,  which  first  happens]  of  my 
wife]  to  such  separate  trustees  upon  the  trusts  hereby  declared 
concerning  the  same,  and  thenceforth  my  Trustees  shall  cease 
to  1)0  responsible  in  relation  thereto.  And  during  the  residue 
of  the  life  of  such  [child]  daughter  a  new  trustee  or  new  trustees 
thereof  may  from  time  to  time  be  appointed  by  [him  or]  her  {z)."] 
[Trustees  on         [(())  (f.)  NOTWITHSTANDING  the  trusts  hereinbefore  contained 

marriage  of  .  •       1 1        rn  ;    -r-i         t       p    r         y  i        i  i 

daughter  respBctuig  the  sliaro  m  the  Trust  Jb  und  of  [o?-  the  legacy  herem- 

deciareouL-  Ijeforc  bequeathed  to]  each  daughter  [child]  of  mine  as  afore- 
trusts  of  share  ^q^[^\^  yiij  Trustccs  may  by  deed  executed  by  them  previously 
iegocy](f()]>  to  and  in  consideration  of  the  marriage  of  any  such  [child] 
daughter,  but  with  the  consent  of  [such  child]  her  and  [his  or] 
her  intended  [wife  or]  husband  if  she  [the  child]  shall  have  then 
attained  the  age  of  twenty-one  years,  or  otherw^ise  with  the  con- 
sent of  such  intended  [wife  or]  husband  and  of  her  [the]  guardian 
or  guardians  [of  such  child],  revoke  from  and  after  the  intended 
marriage  all  or  any  of  the  trusts,  powers  and  provisions  herein- 
before declared  concerning  the  share,  as  well  original  as  accrued 
and  to  accrue,  in  the  Trust  Fund  [or  the  legacy]  of  the  same 
[child]  daughter,  and  may  either  direct  the  whole  or  any  part  or 
parts  thereof  to  be  held  immediately  after  the  marriage  In  trust 
for  such  [child]  daughter  absolutely,  or  may  declare  and  limit 
such  other  trusts,  powers  and  provisions  to  take  effect  after  the 
intended  marriage  and  concerning  the  same  share   [or  legacy] , 


may  at  their  absolute  discretion,  without  being  liable  to  account 
for  the  exercise  of  such  discretion,  by  writing  declare  that  the 
trusts  and  powers  affecting  the  whole  or  any  part  of  such  share 
shall  thenceforth  cease,  and  my  Trustees  shall  as  soon  thereafter  as 
practicable  transfer  the  premises  to  which  such  declaration  relates, 
or  any  property  appropriated  to  answer  the  same,  to  such  son 
absolutely. 

(.;)  This  siilj-cla\isc  may  be  omitted  if  brevity  is  desired. 

(a)  This  clause  may  also  be  omitted  where  brevity  is  desired. 
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or  any  part  or  parts  thereof,  as  to  my  Trustees  with  such  consent 
as  aforesaid  shall  seem  proper,  and  if  thought  expedient  may 
constitute  any  other  persons  or  person  trustees  or  trustee  of  the 
same  share  [or  legacy] ,  and  may  [after  the  death  [or  second 
marriage,  which  first  happens]  of  my  wife]  transfer  the  same  or 
the  investments  representing  the  same  to  such  persons  or  person 
accordingly^  whose  receipt  in  ^Yriting  shall  be  a  sufficient  discharge 
for  the  same. 

(ii.)  The  power  lastly  hereinbefore  contained  may  be  exercised 
in  contemplation  of  a  second  or  any  subsequent  marriage  of  the 
same  [child]  daughter,  but  nevertheless  without  prejudice  to  any 
previous  exercise  thereof  on  the  occasion  of  any  earlier  marriage.] 

[(10)  Any  such  daughter  [child]  of  mine  by  any  deed  executed   [Pow"-  to 

'■^       ^  ^  ^  .^  y         "^  modify  trusts 

before  or  after  [his  or]  her  marriage  may,  with  the  concurrence  on  marriage.] 

of  her  [tlie]  husband  [or  wife]  or  intended  husband  [or  wife  of 

such  child] ,  modify  the  power  of  appointment  hereinbefore  given 

to  such  daughter  [child]  over  her  [the]  share  in  the  Trust  Fund 

[of  such  child]  in  favour  of  her  [the]  children  or  remoter  issue 

[of  such  child]  by  making  the  same  exercisable  as  to  all  or  any 

l)art  of  such  share  by  such  daughter  [child]   and   [his  or]   her 

[wife  or]  husband  jointly  by  deed,  revocable  or  irrevocable,  And 

in  default  of  and  subject  to  any  such  joint  aijpointment  by  the 

survivor  of  such  daughter   [child]   and   [his  or]   her   [wife  or] 

husband,  in  like  manner  or  by  Will  or  codicil  (/>).] 


(1)  Trusts  for  cliildren  and  issue  of  deceased  eldldren  of  testator 
all  living  at  Jiis  death — Form  No.  59,  suhstilutiiKj  "twenty-five" 
for  "  twenty-one." 


(b)  This  sub-ckiU(>e  may  be  omitted  if  brevity  is  desired. 

(c)  Testators  are  sometimes  desirous  of  postponing  the  vesting  of  legacies 
and  shares  of  residue  until  the  legatee  attains  the  age  of  twenty-five  years. 
This  cannot  of  course  be  done  in  the  case  of  an  ante-nuptial  settlement,  as 
such  a  trust  would  then  be  void  for  remoteness:  Vaizcy,  1228.  It  is 
feasible  in  the  case  of  AVills,  but  by  reason  of  the  complications  which  arise 
in  every  case  (see,  for  example,  Re  Ikirler  (19()j),  92  L.  T.  831)  the  practice 
must  be  condemned.  It  is  clearly  better  for  protecting  improvident  children 
to  settle  the  shares  in  the  ordinary  way  (see  last  Form),  and  to  give  the 
trustees  a  discretionary  power  (No.  60a)  to  transfer  the  share  to  the  bene- 
ficiary on  attaining  twenty-five  absolutely,  but  as  testators  sometimes  insist 
on  the  vesting  being  postponed,  the  above  and  two  following  Forms  are  given. 

The  difficulties  referred  to  above  arise  in  connexion  with  the  ai)plication 


No.  61. 

Trust  for 
children  and 
issue  of 
deceased 
children  of 
testator  all 
living  at  his 
death.    Shares 
vesting  at  25  or 
marriage  (c). 

Postponement 
of  vesting 
until  25 ; 
practice 
condemned. 

Alternative 

method 

recommended. 
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Difficulties 
involved  by 
postponing  the 
vesting. 

S.  43  of  Conv. 
Act,  1881,  does 
not  ai^ply. 


Perpetuity 
rule  applies  as 
to  mainten- 
ance. 

Accumulations 
Act,  1800. 

Periods 
authorised. 


Only  one 
period  may  be 
selected. 


Trust  for 
accumulation 
implied  by 
general  law. 

Intermediate 
income  to  be 
disposed  of. 

Implied  vest- 
ing of  capital 
by  gift  of 
intermediate 
income. 


Meaning  of 
"  minority." 


of   the   income  of  the  legacy  or  shares  before  the  capital  ve.sts,  and  the 
following  points  must  be  borne  in  mind  : — 

(1)  S.  43  of  the  Conv.  Act,  1881,  does  not  apply  where  vesting  is  postponed 
after  twenty-one:  Re  Jadkin  (1884),  25  Ch.  D.  743;  53  L.  J.  Ch.  496. 
Hence,  express  i^rovisions  as  to  maintenance  and  accumulation  of  surplus 
income  must  be  inserted.  Maintenance  can  be  either  directed  by  an  express 
power,  as  in  the  above  Form,  or  by  applying  the  provisions  of  s.  43  of  the 
Conv.  Act,  1881,  see  next  Form. 

(2)  The  provisions  as  to  maintenance  must  be  within  the  perpetuity  rule  : 
Re  Bleir,  1906,  1  Ch.  624  ;   75  L.  J.  Ch.  373. 

(3)  The  testator's  power  of  directing  accumulations  of  siu'plus  income  is 
restricted  by  the  Accumulations  Act,  1800.  He  has  three  periods  to  choose 
from,  see  s.  1  : — 

(i.)  Twenty-one  years  from  his  death.  This  is  reckoned  exclusively  of 
the  day  of  his  death  :  Gorst  v.  Lowndes  (1841),  11  Sim.  434;  10  L.  J.  Ch. 
161 ;  Theobald,  7th  ed.,  615,  and  cases  there  cited. 

(ii.)  During  the  minority  or  respective  minorities  of  any  person  or  persons 
living  or  en  ventre  sa  mere  at  his  death. 

(iii.)  Dui-ing  the  minority  or  respective  minorities  of  any  person  or  persons 
who  under  the  trusts  of  the  Will  would  for  the  time  being,  if  of  full  age,  be 
entitled  to  the  income.  This  is  not  confined  to  persons  born  in  the  testator's 
lifetime  :  Me  CafteU,  1907,  1  Ch.  567  ;   76  L.  J.  Ch.  242. 

(4)  The  testator  may  select  only  one  of  the  three  jieriods  :  Wilson  v.  IT. 
(1851),  1  Sim.  N.  S.  2SS  ;  20  L.  J.  Ch.  365  ;  Jaf/<jcr  v.  J.  (1884),  25  Ch.  D. 
729  ;  53  L.  J.  Ch.  201  ;  Re  CattcN,  sKp.,  at  p.  572.  The  clauses  suggested  by 
the  late  Mr.  Casson  in  Forms  Nos.  62  and  63,  providing  for  the  case  of  two  or 
more  periods  {e.g.,  a  trust  implied  under  the  general  law  or  under  s.  43  of  the 
Conv.  Act,  1881,  and  a  twenty-one  years  period),  being  inadvertently 
selected  or  imj)lied,  should  be  inserted  where  the  first  period  (twenty-one 
years)  is  employed.     In  Form  No.  61,  however,  this  cannot  occur. 

(5)  Though  no  express  direction  as  to  accumulation  is  inserted  beyond 
the  prescribed  period,  a  trust  to  accumulate,  where  accumulation  is  necessary 
in  the  ordinary  course,  may  (e.(/.,  in  the  case  of  a  minority)  be  implied,  see 
Tench  v.  Cheese  (1855),  6  D.  M.  &  G.  453;  24  L.  J.  Ch.  716,  and  other 
cases  collected  in  Theobald,  7th  cd.,  at  y>.  614.  Hence,  the  intermediate 
income  and  the  income  of  the  accumulated  fund  nuist  be  dealt  with  between 
the  expiration  of  the  valid  accumulation  period  and  the  date  of  vesting. 

(6)  In  every  direction  for  payment  of  income  during  the  i>eriod  before  a 
gift  vests  care  must  be  taken  that  the  income  is  ]iot  given,  whether  by  way 
of  maintenance  or  otherwise,  in  a  manner  which  will  ojierate  to  vest  the 
gift  :  Re  GossUng,  1903,  1  Ch.  448  ;  72  L.  J.  Ch.  433  ;  Re  Williams,  1907, 
1  Ch.  180;  76  L.  J.  Ch.  41.  Hence  the  use  of  an  exjiress  direction  that 
the  gift  of  income  shall  not  vest  capital. 

(7)  There  should  be  no  ambiguity  in  the  draft  as  to  the  meaning  of  the 
word  "minority,"  see  Milroij  v.  M.  (1844),  14  Sim.  48;  13  L.  J.  Ch.  266  ; 
Maddisony.  Chapman  {ISbd),  ',M)q  G.  &  3 .  536;  28  L.  J.  Ch.  450;  Fraser 
V.   /''.   (1863),  1   N.    E.   430;  Theobald,    7th  ed.,   587.     There  must  be   no 
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v2)  During  the   minorit}^  and  in   the  case  of   every  female  Express  main- 
during  so  much  of  her  minority  as  she  shall  remain  unmarried,  clause  (tZ) 
of  any  child  or  other  issue  of  mine  who  if  of  the  age  of  twenty-five  Jij^o^fties. 
years,  and  also  in  the  case  of  females  if  married,  would  for  the 
time  being  be  entitled  in  possession  to  a  share  in  the  Trust  Fund 
under  the  foregoing  trusts,  my  Trustees  may  apply  the  whole  or 
any  part  of  the  income  of  the  expectant  or  presumptive  share  of 
such  infant  for  or  tow^ardshis  or  her  maintenance,  education,  and 
benefit,  with  liberty  to  pay  the  same  to  the  guardian  or  guardians 
of  such  infant  for  the  purposes  aforesaid,  without  being  liable  to 
see  to  the  application  thereof ;  And  shall  accumulate  the  residue  Express  trust 
(it  any)  of  the  said  mcome  m  the  way  of  compound  niterest  {e)  by  tion  during 
investing  the  same  and  the  resulting  income  thereof  to  the  intent  """°^'  '^''• 
that  such  accumulations  shall  be  added  to  the  principal  share 
from  which  the  same  shall  have  proceeded  and  follow  the  desti- 
nation thereof  (ft'),  but  my  Trustees  may  at  any  time  resort  to 
the  accumulations  of  any  preceding  year  or  years  and  apply  the 
same  for  or  towards  the  maintenance,  education,  or  benefit  of 
any  person  for  the  time  being  presumptively  entitled  thereto. 

(3)  Every  child  or  other  issue  of  mine  who  has  attained  the  Between  ages 
age  of  twenty-one  years,  and  who  if  he  or  she  had  attained  the  "Jiioie"^"     ' ' 
age  of  twenty-five  years  or  married  would  be  entitled  in  possession  income  to  be 
to  a  share  in  the  Trust  Fund  under  my  Will,  shall  be  entitled  to 
receive  the  whole  income  of  his  or  her  expectant  or  presumptive 
share  (including  the  income  arising  from  any  accumulation)  until 
the  same  shall  have  become  vested  or  he  or  she  shall  previously 
die,  but  not  so  as  to  vest  the  capital ;  And  if  any  daughter  or  And  direction 
other  female  issue  of   mine  shall  marry  while  an  infant,  the  married  female 
income  of  the  share  (if  any)  in  the  Trust  Fund  to  which  she  "'^*"*  ^''"''• 
shall  for  the  time  being  be  entitled  in  possession  under  my  Will, 
as  well  as  the  capital  of  her  share,  shall  be  paid  or  transferred  to 

confusion  as  to  whether  the  testator  means  minority  in  the  ordinary  sense  of 
infancy  or  the  period  during  which  vesting  is  postponed. 

('/)  In  Form   No.   61  the  period  of  accumulation  taken  is  that  of  the   Best  period  to 
minorities  of  persons  who,  if  of  full  age,  would  be  entitled  to  the  income,    adopt  for 
This  period  is  generally  the  best  to  adopt,  for  it  is  less  likely  to  result  in 
more  than  one  period  being  ado})ted  throughout  the  Will. 

(e)  A  dii-ection  to  invest  income  is  not  a  direction  to  accumulate  unless   Meaning  of 
the  resulting  income  has  also  to  be  accumulated  :  lie  Pope,  1901,  1  Ch.  64,  69  ;    accumulation 
70  L.  J.  Ch.  26. 

(ee)  Cf.  Fitl/urd  v.  Ilardtj,  190'J,  A.  C.  OTO ;  79  L.  J.  P.  C.  S. 
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(forms)  wills  (personal). 


No.  62. 

The  same 
(another  form). 
Power  of 
maintenance 
and  trust  for 
accunmhition 
by  reference  to 
s.  43  of  Conv. 
Act,  1881  (/). 
Application  of 
s.  43  of  Conv. 
Act,  1881  (gr). 


Direction  for 
payment  of 
income  after 
accunmhxtion 
period  expires. 


Trusts  of 
income  in  the 
event  of 
accumulations 
which  would 
be  made  under 
s.  43  of  the 
Conv.  Act, 
1881 ,  or  under 
the  general 
law  exceeding 
the  statutory 
accumulation 
period. 


her,    and   her   receij^t   shall   be   a   sufficient  discharge   for  the 
same. 

(4)  Adcancement  clause — -Form  No.  57. 

(1)  Trust  for  children  and  issue  of  deceased  cltildren  of  testator 
all  living  at  his  death — Form  No.  59,  siihstituting  "twenty-five" 
for  "  tu-enty-one.'" 

(2)  The  statutory  power  to  apply  income  for  the  maintenance, 
education  and  benefit  of  infants  and  the  statutory  direction  to 
accumulate  surplus  income  shall  apply  and  have  effect  in  case  of 
persons  contingently  or  presumptively  entitled  under  my  Will  up 
to  the  age  of  twenty-five  years,  or  in  the  case  of  females  till 
marriage,  and  for  the  purposes  of  such  statutory  provisions  any 
such  person  under  the  age  of  twenty-five  years  shall  be  deemed 
to  be  under  the  age  of  twenty-one  years,  and  the  provisions  of 
section  forty-three  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  shall  have  effect  accordingly : 

Provided  always,  that  no  such  accumulation  of  income  shall 
be  made  after  the  expiration  of  twenty-one  years  from  my  death. 

(3)  After  the  expiration  of  the  said  period  of  twenty-one 
years  any  income  hereinbefore  directed  to  be  accumulated  shall, 
notwithstanding  such  direction,  be  paid  to  the  person  or  persons 
who,  if  he,  she  or  they  had  attained  the  age  of  twenty-five  years 
or  married,  would  have  been  entitled  to  receive  the  same,  but  not 
so  as  to  vest  his,  her  or  their  share  in  the  capital. 

(4)  If  the  income  of  the  whole  or  any  part  of  the  Trust  Fund 
in  respect  of  which  the  said  direction  to  accumulate  takes  effect 
would  (but  for  the  provisions  of  my  Will)  become  liable,  under 
section  forty-three  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  or  otherwise,  to  be  accumulated  after  the  expiration  of  the 
said  period  of  twenty-one  years,  such  income  shall  thereafter  (if 
and  so  far  as  the  accumulation  thereof  is  not  permitted  by  law) 

(/)  See  notes  to  last  Form.  In  Form  No.  (32  tlie  period  of  accumulation 
adoi)ted  is  twenty-one  years  from  the  testator's  death. 

((/)  The  last  Form  (No.  61)  takes  the  minority  of  children  and  issue  only. 
This  Form  (No.  62)  extends  the  provision  for  accumulation  for  twenty-one 
years  from  the  testator's  death,  so  that  the  surplus  income  of  a  share  to 
which  a  child  aged  four  at  testator's  death  is  entitled  will  be  accumulated 
until  he  attains  twenty-five.  Form  No.  61  should  be  iised  where  there  is 
a  preceding  life  interest,  for  the  period  of  twenty-one  yeai's  from  the 
testator's  death  might  be  exhausted  duiiug  the  lifetime  of  the  tenant  for 
life. 
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be  paid  to  or  for  the  benefit  of  the  person  or  persons  for  the  time 
l)eing  contingently  or  presumptively  entitled  to  the  fund  from 
which  the  same  shall  have  proceeded,  or  at  the  discretion  of  my 
Trustees  to  or  for  the  benefit  of  all  or  any  (to  the  exclusion  of 
the  others  or  other)  of  such  persons  and  any  other  person  or 
persons  for  the  time  being  contingently  or  presumptively  entitled 
to  a  share  in  the  Trust  Fund,  and  if  more  than  one  in  such 
shares  as  my  Trustees  in  their  absolute  discretion  may 
think  fit. 

(5)  Provided  always,  that  in  case  as  regards  any  part  of  the  Provision  to 
Trust  Fund  any  direction  for  the  accumulation  of  the  surplus  of  h^  or  more 
income  thereof,  whether  taking  eftect  by  virtue  of  my  Will  or  of  periods  being 

'  .  taken  (/;). 

section  forty-three  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  or  otherwise,  shall  or  would  be  void  wholly  or  partially  by 
reason  of  two  or  more  periods  of  accumulation  being  taken,  then 
and  in  every  such  case  no  accumulation  shall  be  made  after  the 
expiration  of  twenty-one  j'ears  from  my  death,  and  the  income 
which  cannot  lawfully  be  accumulated  shall  be  paid  to  the  person 
or  persons  who  would  have  been  entitled  thereto  under  my  Will  if 
my  Will  had  not  contained  any  direction  for  accumulation,  or  in 
the  case  of  income  arising  from  a  presumptive  or  contingent 
share  who  would  have  been  entitled  thereto  if  he,  she  or  they 
had  attained  a  vested  interest,  but  not  so  as  to  vest  the 
capital. 

(6)  Provided  ALSO,  that  nothing  in  my  W^ill  contained  shall  (as  Provisions  of 
regards  any  part  of  the  Trust  Fund  the  income  whereof  has  not  Act"^i88i°iiot, 
been  accumulated  under  the  direction  for  that  purpose  herein-  to  be  restricted 

.  -         , .  .  more  than 

before  contained)  operate  to  prevent  the  direction  for  accumula-  necessary, 
tion  contained  in  section  fort^'-three  of  the  Convej'ancing  and  Law 
of  Property  Act,  1881,  from  taking  eftect,  but  the  direction  in  that 
section  shall  apply  and  have  eftect  in  every  case  except  where  the 
same  would  involve  two  or  more  periods  of  accumulation  being 
taken  (i). 

(7)  Advancement  clause — Form  No.  57. 

{h)  This  clause  was  suggested  by  the  late  Mr.  Cassoii. 

{i)  For  instance,  if  a  legacy  is  settled,  and  after  the  death  of  the  tenant 
for  life  thereof  it  is  held  with,  the  income  in  trust  for  an  infant  contingently 
on  his  attaining  twenty-five,  and  subject  thereto  fulls  into  residue,  s.  43 
ought  to  ajiply  duiing  the  whole  of  the  minority  if  the  tenant  for  life  died 
after  the  twonty-one  years  period  taken  by  tl :e  Will. 
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No.  63. 

The  same. 
Another  form, 
where  there  is 
an  express 
trust  to 
accumulate 
for  twenty-one 
years  (A:). 

Du-ection  to 
accumulate  for 
twenty-one 
years. 


Accumulations 
to  cease  as  to 
each  share 
when  vested. 

Express 

maintenance 

clause. 


(1)  Trust  for  children,  and  issue  of  deceased  cliildrcn  of  testator 
all  linn  [I  at  his  death,  Form  No.  59,  suhstituting  "twenty-five" 
for  "  tnenty-one.'" 

(2)  The  income  of  the  share  in  the  Trust  Fund  to  which  any 
issue  of  mine  would  from  time  to  time  have  been  entitled  if, 
being  a  male,  he  had  attained  the  age  of  twenty-five  years,  or, 
being  a  female,  she  had  attained  that  age  or  married,  shall  be 
accumulated  by  my  Trustees  in  the  way  of  compound  interest  by 
investing  the  same  and  the  resulting  income  thereof  from  time 
to  time  in  any  investments  in  which  my  residuary  estate  is 
authorised  to  be  invested  for  a  term  (determinable  as  hereinafter 
provided)  of  twenty-one  years  from  my  death,  and  my  Trustees 
shall  hold  the  said  accumulations  Upon  the  trusts  and  subject 
to  the  powers  and  provisions  hereby  declared  concerning  the 
capital  of  the  share  from  which  the  same  arose,  but  so  that  for 
the  purposes  of  maintenance  my  Trustees  shall  have  power  to 
ajDply  the  said  accumulations  or  any  part  thereof  as  if  the  same 
were  income  arising  in  the  then  current  year  from  the  said 
share. 

(3)  Provided  always,  that  if  and  when  any  issue  of  mine 
attains  a  vested  interest  in  his  or  her  share,  no  further  accumu- 
lations shall  be  made  of  the  income  of  such  share. 

(4)  Notwithstanding  the  aforesaid  trust  for  accumulation,  my 
Trustees  may  in  their  discretion,  and  without  being  liable  to 
account  for  the  exercise  of  such  discretion,  pay  or  apply  the  whole 
or  any  part  of  the  income  so  directed  to  be  accumulated  as  afore- 
said for  or  towards  the  maintenance,  education  or  benefit  of  any 
issue  of  mine  contingently  entitled  to  such  income  as  aforesaid, 
whether  there  is  any  other  fund  applicable  for  the  same  purpose 
or  any  person  bound  to  provide  for  such  issue  or  not,  and  in  the 
case  of  any  infant  my  Trustees  may  pay  any  maintenance  money 
to  be  applied  for  the  benefit  of  such  infant  to  my  wife  or  other 
guardian  or  guardians  for  the  time  being  of  such  infant,  and 
thereupon  my  Trustees  shall  not  be  concerned  to  see  to  the 
applic'tion  of  such  money. 

Provided  always,  that  the  foregoing  discretionary  power  shall 
not  operate  so  as  to  vest  the  capital  of  any  share. 


(A-)  See  notes  to  Forms  Nos.  61  and  62.     This  Form,  No.  63,  should  not  be 
used  when  there  is  a  preceding  life  interest. 
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(5)  Peovided  always,  that  in  case,  as  regards  the  income  of  any  Trust  of 
shares  or  part  of  a  share  in  the  Trust  Fund,   any  direction  for  accumuilt^o^n 
accumulation,  whether  contained  in  my  Will  or  in  the  Conveyanc-  "*  '^'""^  V 

'  ''  ''  reason  ot  more 

ingand  Law  of  Property  Act,  1881,  or  impUed  by  law,  shall  cease  than  one 

i-n-  /•!  -ic  !;•  •!    period  being 

by  effluxion  ot  the  period  ot  accumulation  or  shall  become  void  taken, 
either  wholly  or  partially  by  reason  of  two  or  more  periods  of 
accumulation  being  taken,  then  and  in  every  case  in  which  two 
or  more  periods  are  taken  no  accumulation  shall  be  made  after 
the  expiration  of  twenty-one  years  from  my  death,  and  the  income 
in  regard  to  which  the  direction  for  accumulation  has  ceased  by 
effluxion  of  time,  or  which  cannot  lawfully  be  accumulated,  shall 
be  paid  to  the  person  or  persons  who  would  have  been  entitled 
thereto  under  my  Will  if  my  Will  had  not  contained  any  direc- 
tion for  accumulation,  or  (in  the  case  of  income  arising  from  a 
contingent  or  presumptive  share)  who  would  have  been  entitled 
thereto  if  he  or  she  or  they  had  attained  a  vested  interest  or 
vested  interests,  but  not  so  as  to  vest  the  capital. 
(6)  Advancement  clause — Form  Xo.  57. 

My  Trustees  ma}^  at  any  time  or  from  time  to  time  at  their      No.  64. 
discretion,  but  during  the  life  [widowhood]  of  my  wife  only  with  po„,er  to  rais ^ 
her  consent  in  writing,  raise  by  mortgage,   sale  or  otherwise  out  money  for  sons 

It  1  o    ».'  out  of  their 

of   the   share,    whether    vested    or   contingent,   ot    any  son   oi  shares (O- 
mine  in  the  Trust  Fund  any  sum  or  sums  not   exceeding  in 

the  whole  the  sum  of  M for  each  son,  and  may  pay  any 

sums  so  raised  to  the  son  out  of  whose  share  it  was  raised 
for  the  purpose  of  placing  him  in  business  or  otherwise  for 
his  benefit,  and  may  either  make  any  payment  absolutely  or 
by  way  of  loan,  either  with  or  without  taking  any  security  for 
repayment,  as  my  Trustees  may,  without  being  liable  to  account, 
think  proper. 

Any  and  all  sums  of  money  or  property  which  on  the  marriage      No.  65. 
of  any  child  of  mine  or  by  wav  of  advancement    [have  been  or]    ^T^;     7- 

.  .  '-  -^     JJeclaration 

shall  be  paid  to  him  or  her  or  settled  by  me  on  such  marriage  that  sum  paid 
(including  any  capital  sum  or  property  covenanted  to  be  paid  or  taken  as  part 
transferred  by  me)  shall  be  taken  as  being  so  paid  or  settled  in  relMua'^T"* 

. .    share  {)n). 

{!)  This  i30wer  is  a  variation  of  the  power  of  advancement,  Form  No.  57.       "  Satisfac- 
'(?>i)  See  also  Form  No.  5.      As  to  the  effect  of  the  above   clause,   see 
Wheeler  v.  Humphreijs,  1898,  A.  C.  506 ;  67  L.  J.  Ch.  499. 
Where  advances  made  \\\  the  testator's  lifetime  are  to  be  brought  into 
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(forms)  wills  (personal 


No.  66. 

Ultimate  gift 
of  residue. 


or  towards  satisfaction  of  his  or  her  share  in  the  Trust  Fund  [or 
the  legacy  hereinbefore  bequeathed  to  him  or  her]. 

Subject  to  the  trusts  and  powers  hereinbefore  contained,  the 
Trust  Fund  and  the  income  thereof  and  all  statutory  accumula- 
tions (if  any)  of  income,  or  so  much  thereof  respectively  as  shall 
not  have  become  vested  or  been  paid  or  applied  under  any  trust 

or  power  affecting  the  same,  shall  be  held  In  trust  for  

absohitely,  and  such  gift  shall  not  lapse  by  reason  of  his  death 
in  my  lifetime,  but  the  premises  shall  devolve  as  if  he  had 
survived  me  and  died  immediately  after  my  death  (h). 


Section  XL 


OPTIONS    TO   PUECHASE. 


No.  67.  If  my  son shall  within  twelve  calendar  months  after  my 

death  [or  if  he  shall  be  under  the  age  of  twenty-one  years  at  my 
death,  then  within  twelve  calendar  months  after  he  attains  that 
age],  by  a  notice  in  writing  given  to  my  Trustees  or  to  one  of  them, 
signify  his  desire  to  purchase  the  messuage  known  as and 


Power  for  son 
to  purchase 
part  of  tlie 
property  at  a 
valuation  (o). 


When  interest 
begins  to  run 
on  advances. 


Residue  of  a 
residue. 


Option  to 
purchase 
incumbered 
land,  &c. 


Option  over- 
rides general 
trust  for  sale. 


account  iuterest  is  reckoned  at  £4  per  cent.  :  lie  Davy,  1908,  1  Ch.  (31 ; 
77  L.  J.  Ch.  67  ;  Ee  Foijser,  1908,  1  Ch.  828  ;  77  L.  J.  Ch.  482.  Where  the 
residuary  gift  takes  effect  at  once,  interest  is  calculated  from  the  testator's 
death:  Jh  White/ord,  1903,  1  Ch.  889;  72  L.  J.  Ch.  540;  Re  Davy,  sup.; 
but  where  distribution  takes  place  at  a  future  date,  interest  begins  to  run 
from  the  date  of  distribution  :  Be  Lamlert,  1897,  2  Ch.  169  ;  66  L.  J.  Ch.  624  ; 
Theobald,  7th  ed.  777. 

(//)  This  Form  avoids  an  intestacy.  The  person  named  takes  in  any  event 
if  the  prior  trusts  fail. 

Care  should  be  taken  not  to  give  "  the  residue"  of  any  residuary  estate  or 
of  the  trust  fund  in  the  ultimate  gift,  but  the  fund  itself  should  be  given  as 
iu  the  text  subject  to  the  foregoing  trusts,  see  Theobald,  7th  ed.,  2o4 
et  seq. 

{(i)  Where  the  j^i'operty  in  respect  to  which  the  option  is  given  is  subject 
to  a  mortgage,  the  person  exercising  the  option  is  entitled  to  have  the 
property  convej^ed  to  him  free  from  the  mortgage,  as  the  Eeal  Estates 
Charges  Act,  1854  (Locke  King's  Act),  does  not  apply:  Be  Wilson,  1908, 
1  Ch.  839  ;   77  L.  J.  Ch.  564. 

So  long  as  the  option  to  purchase  remains  exercisable  a  general  trust  for 
sale  remains  in  abeyance,  see  Re  Barnes,  1883,  W.  N.  131. 
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the  garden  and  grounds  held  therewith    at  the  sum  of  £ , 

then  and  in  such  case  my  Trustees  shall  sell  the  same  to  him  at 

that  price:  And  upon  any  sale  or  other  dealing  by  my  Trustees  statement  of 

after  the  expiration  of  the  said  twelve  calendar  months  the  state-   conciusfve" 

ment  in  ^Yriting  of  my  Trustees  that  no  notice  of  intention  to 

j)urchase  has  been  given  by  my  said  son  shall  in  favour  of  a 

purchaser  or  other  person  dealing  with  my  Trustees  for  money 

or  money's  worth  be  conclusive  evidence  of  the  fact  so  stated. 

If  my  son shall  within  twelve  calendar  months  after  my       No.  68. 

death,  by  a  notice  in  writing  given  to  the  other  trustees  of  my  Will  similar  power 
or  to  one  of  them,  offer  to  purchase  any  hereditaments  forming  where  son  is  a 

trustiGG. 

part  of  my  residuary  estate,  then  and  in  such  case  the  heredita- 
ments so  offered  to  be  purchased  shall  be  sold  to  my  said  son, 
notwithstanding  that  he  is  a  trustee,  at  a  price  to  be  agreed  on 
between  him  and  the  other  trustees  of  my  Will,  or  if  they  are 
unable  to  agree,  then  at  a  price  to  be  determined  by  the  valuation 
of  two  independent  persons,  one  to  be  nominated  by  each  party, 
or  by  an  umpire  to  be  chosen  by  the  two  valuers  before  they 
proceed  to  act  in  the  valuation :  And  upon  any  sale,  &c.  {continue 
as  in  last  Form  to  end). 

If  any  of  my  sons,  having  attained  the  age  of  twenty-one  years.       No.  69. 
shall  within  twelve  calendar  months  after  my  death,  by  a  notice  r ; 

^  '      'J  ^        Power  for  sons 

in  writing   to  be  given  to  my  Trustees  or  any  one  of  them,  offer  to  purchase 

.  1  iT'j  ip-  ,        e  •  1  real  estate  at  a 

to  purchase  any  hereditaments  forming  part  oi  my  residuary  valuation. 
estate,  then  and  in  such  case  the  same  hereditaments  shall  be 
sold  to  the  son  making  such  offer  at  a  price  to  be  agreed  on 
between  my  Trustees  and  my  said  son,  or  if  they  are  unable  to 
agree,  then  at  a  price  to  be  determined  by  the  valuation  of  two 
independent  persons,  one  to  be  chosen  by  each  party,  or  by  an 
umpire  to  be  chosen  by  the  two  valuers  before  they  proceed  to 
act  in  the  valuation  :  And  if  two  or  more  of  my  said  sons  shall 
offer  to  jJurehase  the  same  hereditaments  under  the  option 
hereinbefore  given  to  my  said  sons,  the  preference  shall  be  given 
to  the  eldest  or  elder  of  the  sons  making  such  offer,  and,  in  order 
to  give  effect  to  such  preference,  any  offer  made  by  a  younger 
son  shall  be  deemed  to  be  conditional  on  no  offer  being  made 
by  an  elder  son  within  the  time  aforesaid  :  And  any  son  of  mine 
may  exercise  any  such  option  notwithstanding  that  he  may  be  a 
trustee  of  my  Will  : 
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(forms)  wills  (personal). 


Provided  always,  that  no  purchaser  or  other  person  dealing 
with  my  Trustees  for  money  or  money's  worth  shall  after  the 
expiration  of  twelve  calendar  months  from  my  death  be  con- 
cerned to  see  or  inquire  whether  any  of  my  sons  shall  have  made 
such  offer  to  purchase  as  aforesaid,  nor  be  affected  by  notice  that 
such  offer  has  been  made. 

No.  70.  The  said may,  not\Yithstanding  his  being  a  trustee  of  my 

Will,  become  the  purchaser  of  any  part  of  my  real  or  personal 
estate  at  any  public  sale  thereof  or  by  private  contract,  provided 
in  the  latter  case  that  the  sale  shall  be  conducted  on  behalf  of 

my  estate  by  my  Trustees  other  than   the  said or  shall  be 

at  a  price  fixed  by  a  competent  person  named  by  such  other 
trustees  or  trustee. 


General  power 
for  a  Trustee 
to  j)iircliase. 


No.  71. 

Power  to 
arrange  with 
executor  who 
is  a  part- 
ner (jo). 


Section  XII. 

PROVISIONS    AS    TO   INTERESTS    IN   BUSINESSES. 

In  all  matters  affecting  my  partnership  affairs  or  accounts  and 
in  all  other  matters  (if  any)  affecting  my  estate  in  which  the  said 

may  be  personally  interested,  inckiding  a  sale  of  all  or  any 

part  of  my  share  or  interest  in  the  said  partnership  to  the  said 

or  any  other  partner  therein,  the  other  executor  or  trustee 

or  the  other  executors  or  trustees  for  the  time  being  of  my  Will, 

exclusive  of  the  said ,  may  alone  act  in  the  settlement  of  all 

accounts  and  questions   or  in  contracting  for  and  effecting  such 

sale,  and  in  other  matters  affecting  the  said personally,  with 

all  the  same  powers  and  effect  and  with  the  like  result  as  regards 
binding  my  estate  and  all  persons  claiming  under  my  Will  as  if 
such  other  executor  or  trustee  or  other  executors  or  trustees 
had  been  the  sole  executor  and  trustee  or  the  sole  executors  and 

trustees  of  my  Will,  and  the  said had  not  been  an  executor 

or  trustea  of  my  Will. 


No.  72. 

Power  for 
Trustees  to 


(1)  With  respect  to  my  share  and  interest  in  the  business  of 
—  now   carried  on  by  me  at  — — ^  in  partnership  with 


( J))  This  clause  is  required  in  every  case  where  one  of  the  trustees  is  a 
partner  or  otherwise  interested  in  the  testator's  business. 


PROVISIONS    AS    TO    INTERESTS    IN    BUSINESSES. 
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(names),  under  the  style  of &  Co.,  my  Trustees  may  adjust 

and  settle  all  accounts  and  transactions  relating  to  the  said 
partnership  business,  and  may  wind  up  the  affairs  and  concerns 
thereof,  and  ascertain  the  amount  of  my  share  and  interest 
therein  either  according  to  the  provisions  of  the  Articles  of 
partnership  under  wliich  the  said  business  shall  be  carried  on  at 
my  death  or  upon  such  other  terms  and  in  such  other  manner 
as  may  be  agreed  on  between  my  Trustees  and  my  surviving 
partners  or  partner,  with  power  for  my  Trustees  to  refer  to 
arbitration  or  otherwise  to  compromise  or  settle  any  question 
that  may  arise  in  or  about  the  winding  up  of  the  said  business 
in  such  manner  as  they  may  think  fit,  and  generally  to  do  and 
execute  all  such  acts  and  things  in  relation  to  the  premises  as 
may  appear  to  them  necessary  or  expedient,  without  being  liable 
for  any  loss  which  may  arise  thereby  [and  in  particular  my 
Trustees  may,  without  being  liable  as  aforesaid,  take  as 
correct  such  balance-sheet  as  maj^  be  furnished  by  the  said 
firm,  and  it  shall  not  be  obligatory  on  my  Trustees  to  verify 
the  same  or  to  call  for  the  production  of  the  books  of  the  said 
firm(g)]. 

(2)  My  Trustees  may,  if  they  in  their  absolute  discretion  think 
fit,  peruiit  the  whole  or  any  part  of  the  amount  which  on  taking 
the  accounts  of  the  said  partnership  shall  appear  to  be  due  to 
my  estate  as  my  share  and  interest  in  the  said  business  to 
remain  in  the  said  business  as  a  loan  for  any  period  not 
exceeding  seven  years  from  my  death,  notwithstanding  any 
change  among  the  partners,  but  so  that  the  repayment  thereof, 
with  interest  at  the  rate  of  £5  per  cent,  per  annum,  shall  be 
secured  by  the  joint  and  several  covenant  or  bond  of  the  persons 
or  person  for  the  time  being  continuing  to  carry  on  the  said 
business,  either  with  or  without  any  other  security  for  the  same, 
as  my  Trustees  shall  think  fit. 


wind  up  share 
of  testator  in 
partnership 
business. 


Power  for 
Trustees  to 
permit  tes- 
tator's share 
of  cai)ital  to 
remain  in 
business  for 
seven  years  (»•). 


((/)  The  words  in  square  brackets  enable  the  trustees  to  take  the  account 
furnished  by  the  firm  as  correct.     This  is  desirable  in  some  cases. 

(?•)  Sometimes  the  loan  is  authorised  to  remain  so  long  as,  e.g.,  the 
testator's  brother  is  a  partner. 

Under  a  power  to  lend  money  to  a  particular  fu'm  it  is  a  breach  of  trust 
to  continue  the  loan  after  a  change  in  the  members  of  the  firm  :  Re  Tucker, 
1894,  1  Ch.  724;  3  Ch.  429;  (53  L.  J.  Ch.  223,  737;  Smith  v.  Patrick,  1901, 
A.  C.  282 ;  70  L.  J.  P.  C.  19. 


Effect  of 
change  of 
liartners. 
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(forms)  wills  (personal). 


Power  to 
continue  loan 
on  security  of 
debentures  if 
firm  taken  over 
by  company. 


No.  73. 

Powers  for 

Trustees  to 
continue  or 
wind  up 
business,  with 
powers  as  to 
management 
of  business  (.v) . 


Profits  of 
business  if 
carried  on. 


No.  74. 

The  same. 
A  wider  form. 
Power  for 
Trustees  to 
make  arrange- 
ments for 


Carrying  on 

testator's 

business. 


(3)  If  the  business  of  the  said  firm  shall  be  purchased  or  taken 
over  by  a  limited  company,  my  Trustees  may  permit  such  loan 
to  continue  and  remain  during  the  aforesaid  period  or  any 
further  period  upon  the  security  of  debentures  or  debenture 
stock  of  such  company. 

(1)  With  respect  to  the  business  of  a now  carried  on  by 

me  at aforesaid  or  any  other  business  in  which  I  may  be 

engaged  at  my  death  my  Trustees  may  continue  the  same  for 
so  long  as  they  may  think  fit,  or  discontinue  the  same  at  any 
time  and  wind  up  the  affairs  thereof,  with  power  for  my  Trustees 
if  and  so  long  as  they  shall  continue  the  business  to  employ 
therein  the  whole  or  any  part  of  the  capital  which  shall  be 
employed  therein  at  my  death,  and  also  such  further  part  (if 
any)  of  my  estate  as  they  shall  think  expedient,  and  with  power 
also  to  employ  managers,  agents  and  clerks,  and  also  to  admit 
any  person  or  persons  as  partner  or  partners  with  them  in  the 
business,  and  generally  to  act  in  the  conduct  of  the  said  business 
as  they  shall  in  their  absolute  discretion  think  fit,  without  being 
answerable  for  any  loss  arising  thereby. 

('2)  During  the  continuance  of  such  business  by  my  Trustees 
the  net  profits  arising  therefrom  shall  be  applied  in  like  manner 
as  income  arising  from  investments  representing  the  proceeds 
of  sale  of  such  business  if  sold  would  be  applicable. 

With  respect  to  the  business  of  a carried  on  by  me  in 

partnership  with under   Articles  of  partnership  dated  the 

day  of ,  19 — ,  I  declare  as  follows  : — • 

(1)  My  Trustees  may  make  such  arrangements  as  may  seem 
to  them  desirable  for  carrying  into  effect  the  provisions  of  the 

(.s)  Authorities  on  the  following  j)oints  will  be  found  in  Theobald,  7th  ed., 
at  p.  457  ;   and  see  Dissertation,  p.  744,  sup. : — 

(1)  That  a  testator's  business  cannot  be  carried  on  without  authority,  but 
under  a  power  to  postpone  sale  the  business  may  be  carried  on  during  the 
postponement  ; 

(2)  That  a  simple  authority  to  carry  on  the  business  does  not  authorise 
the  executors  to  apply  capital  for  the  purpose  which  is  not  in  the  business 
at  the  death  of  the  testator ; 

(3)  That  authority  to  carry  on  business  authorises  the  use  of  the  business 
premises  and  permits  them  to  be  mortgaged  for  business  purposes ; 

(4)  That  an  authority  to  trustees  to  carry  on  business  means  to  all  of 
them,  ami  part  of  their  ntimber  cannot  alone  carry  it  on. 
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said   Articles   or   any   extended   or   substituted   Articles  under  carrying 

which  I  may  be  carrying  on  the  said  business  at  my  death,  with  l^^^kaSo'f 

power    to   determine   in    such  manner  as  may  be   advised    by  r-i-i'toership, 
counsel  or  otherwise  any  question  which  may  arise  as  to  the 
construction  of  such  Articles  or  otherwise  in  relation  thereto. 

(2)  My    Trustees   may,    if    they    shall    think    fit,   vary   the  and  to  vary 
provisions  of  such  Articles  in  such  manner  as  may  be  agreed  on  ''^^'^''^^^'^■ 
between  them  and  my  surviving  partners  or  partner. 

(3)  Subject  to  the  provisions  of  such  Articles,  if  and  so  long  Power  for 
as  the  same  shall  remain  in  force,  my  Trustees  may  continue  the  SnUmie*" 
said  lousiness  for  such  period  after  my  death  as  they  may  think  '^^^«'»ess. 
fit,  with  power  to  carry  on  the  same  either  alone  or  in  partnership 

with  the  persons  or  person  (if  any)  who  shall  be  my  partners  or 
partner  at  my  death  or  with  any  other  person  or  persons,  and 
upon  such  terms  as  to  division  of  profits  and  otherwise  as  may  be 
agreed  on,  and  with  power  also  to  employ  in  the  said  business 
the  whole  or  any  part  of  my  capital  which  shall  be  employed 
therein  at  my  death  and  also  such  further  part  (if  any)  of  my 
estate  and  effects  as  to  my  Trustees  shall  seem  proper,  and  with 
power  also  to  employ  such  managers,  agents  and  clerks  in  or 
about  the  said  business  and  to  allow  to  them  such  salaries  and 
wages  as  my  Trustees  shall  think  fit :  And  my  Trustees  shall 
have  the  fullest  powers  and  discretions  as  to  the  mode  of 
conducting  the  said  business  and  otherwise  in  relation  thereto 
as  if  they  were  the  absolute  owners  thereof. 

(4)  My  Trustees  (subject  as  aforesaid)  may  make  such  arrange-  Power  to 
ments  as  may  seem  to  them  desirable  for  the  introduction  at  mentsToT""^" 
any  time  or  times  into  the  said  business  of  any  one  or  more  of  ofsmfinto" 
my  sons  whom  my  Trustees  shall  think  fit  to  introduce  into  the  ^-usiness, 
said  business,  and  for  the  employment  of  such  son  or  sons  in 

the  same  business  in  the  meantime  as  a  manager  or  clerk  or  in 
any  other  capacity  at  such  salary  or  wages  and  upon  such  terms 
as  my  Trustees  shall  think  fit. 

(5)  My  Trustees  may  at  their  absolute  discretion  advance  and  and  to  advance 
lend  to  any  son  or  sons  of  mine  who  shall  be  introduced  into  the  sSroduc°d 
said   business   as    aforesaid   either  alone   or  jointly  with   any 

partner  or  partners,  or  may  continue  in  the  possession  or  under 
the  control  of  such  son  or  sons  either  alone  or  jointly  as 
aforesaid,  the  whole  or  any  part  of  my  estate  and  eft'ects  for  the 
time  being  employed  in  such  business,  and  also,  if  my   Trustees 
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(forms)  wills  (personal), 


Power  to 
leave  manage- 
ment of 
business  to 
partners, 


or  to 
co-trustee. 


Trustees  to  be 
entitled  to 
allowance  for 
carrying  on 
business. 


Power  to 
wind  up 
business. 


shall  think  fit;,  any  further  part  of  my  estate  and  effects,  for  such 
time  and  upon  such  terms  and  conditions,  and  either  with  or 
without  security,  as  my  Trustees  shall  think  fit :  And  the 
capital  so  advanced  to  or  left  in  the  possession  or  under  the 
control  of  such  son  or  sons  either  alone  or  jointly  as  aforesaid 
shall  he  considered  as  a  debt  to  my  estate,  and  shall  carry 
interest  at  the  rate  of  £5  per  cent,  per  annum,  but  no  son  of 
mine  introduced  into  the  said  business  as  aforesaid  shall  ]Day 
anything  to  my  estate  for  the  goodwill  of  the  said  business. 

(6)  My  Trustees  may,  if  they  think  fit,  leave  the  entire 
management  of  the  said  business  while  so  continued  as  aforesaid 
to  the  other  partner  or  partners  (if  any),  or  if  there  shall  be 
no  such  partner,  then  to  a  manager  or  managers  to  be  appointed 
for  that  purpose  by  my  Trustees,  and  my  Trustees  shall  be 
under  no  obligation  to  attend  personally  to  the  said  business  or 
be  in  any  wise  responsible  for  any  loss  which  may  arise  by 
their  omission  to  attend  personally  to  the  said  business  or  to 
interfere  therein :  And  if  one  or  more  of  the  trustees  for  the 
time  being  of  my  Will  shall  be  unwilling  to  engage  in  and 
continue  such  business  as  aforesaid,  he  or  they  may  allow  his 
or  their  co-trustee  or  co-trustees  to  engage  in  and  continue  the 
same  and  to  act  alone  in  relation  to  the  trusts  of  my  Will  so  far 
as  regards  such  business  [notwithstanding  that  any  trustee 
continuing  the  same  shall  be  a  partner  in  the  said  firm]. 

(7)  My  Trustees  for  the  time  being  carrying  on  the  said  business 
shall  be  entitled  to  retain  and  divide  between  themselves  for 

their  own  use  the  annual  sum  of  M out  of  the  profits  of 

the  said  business  as  a  remuneration  for  their  trouble. 

(8)  Subject  to  the  said  Articles  of  partnership,  my  Trustees 
may  discontinue  and  wind  up  the  said  business  as  far  as  regards 
my  estate  either  immediately  after  my  death  or  at  such  other 
time  or  times  as  they  shall  think  fit,  and  may  make  such 
arrangements  in  relation  thereto  as  they  may  deem  proper,  and 
in  particular  my  Trustees  may  leave  to  any  partner,  agent  or 
other  person  the  collection  of  any  outstanding  debts,  and  may 
give  such  time  as  my  Trustees  shall  think  fit  for  payment  by 
any  partner  or  partners  of  the  sum  which  under  any  such  arrange- 
ment as  aforesaid  shall  become  payable  by  him  or  them  to  my 
estate,  and  either  with  or  without  security,  and  may  appoint  or 
concur    in    appointing   such    accountants,    valuers   and    other 
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persons  as  may  be  deemed  proper  for  taking  the  accounts  of  the 
said  partnership  and  for  valuing  any  matters  which  may  be 
capable  of  valuation,  and  may  settle  and  adjust  accounts,  may 
refer  to  arbitration  or  otherwise  compromise  and  settle  any 
questions  and  differences,  and  generally  shall  have  the  fullest 
power  and  discretion  in  relation  to  the  winding  up  of  the  said 
business  as  if  they  were  the  absolute  owners  thereof. 

(9)  During  the  continuance  of  such  business  by  my  Trustees  ^^'ofij^l^o^.j 
the  net  profits  arising  therefrom  shall  (subject  to  the  remunera-  carried  on. 
tion  of   my  Trustees   hereinbefore  directed)  be  applied  in  like 
manner  as    income  arising  from  investments  representing  the 
proceeds  of  sale  of  such  business  would  if  sold  be  applicable. 


Section  XIII. 
POWEES   OF    TRUSTEES  AND  GENERAL   PROVISIONS. 

(i.)  Money  liable  to  be  invested  under  the  trusts  of  my  Will      No.  75, 

may  {t)    be  invested  in   any   investments   for   the   time    being  ^^^^^^^^^^^^^ 

authorised  as  investments  for  trust  money  or  on  real  or  leasehold  ^^-^^ 

securities  in  England  or  Wales,  but  not  in  Ireland  (whether  by  authorised 

,  .        r-  1-ii-  1  ^„    investment; 

way  of  registered  charge  or  otherwise  [or  subject  to  incumbrances 
or  not]),  and  also  in  or  on  the  stock  or  securities  (not  payable  to 
Ijearer  ((0),  of  any  British  colony  or  dependency,  or  of  any  foreign 
Government  or  State,  or  of  any  municipal  corporation  or  local  or 
harbour  authority  in  England  or  Wales,  and  also  in  or  on  [the 
stock  or  shares,  ordinary  or  otherwise,  or]  the  bonds,  mortgages, 
debentures  or  debenture  stock,  or  guaranteed  or  preference 
stock  (not  payable  to  bearer  (.r)),  of  any  [railway,  tramway, 
canal,  water,  dock,  harbour,  electric  light  or  power,  gas  or  other 
like]  company  (ij),  public  or  private,  incorporated  in  the  United 
Kingdom  or  any  British  colony  or  state  under  the  Companies 
Acts  or  under  any  special  Act  of  the  Imperial  Parliament  or  of 
any  colonial  legislature  or  royal  charter,  and  whether   trading 


{t)  See  Re  Burke,  1908,  2  Ch.  248  ;  77  L.  J.  Ch.  597. 
{u)  Or  if  desired  "  whether  payable  to  bearer  or  not  "  ;  if  bearer 
securities  are  authorised,  then  sub-clause  (vi.)  will  be  required, 
(.r)  See  last  note, 
(y)  As  to  what  is  a  company,  see  2(3  L.  Q.  E.  259 ;  note  at  p.  373,  sup. 
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(forms)  wills  (personal). 


Power  to  iiay 
calls  and  deal 
with  allotment 
letters. 


Power  to  de- 
posit money 
in  bank. 


Bonuses  to  be 
income. 


or  otherwise  carrying  on  business  {z)  in  Great  Britain,  India  or 
any  British  colony  or  dependency  or  elsewhere,  which  shall  have 

paid   dividends    [at    the    rate   of   at  least  J6 per  cent,  per 

annum]  on  its  ordinary  stock  or  shares  for  at  least  three  years 
prior  to  the  date  of  investment,  or  on  the  security  of  any  life 
interest  in  any  real  or  personal  property,  together  with  an  insur- 
ance on  the  life  (a). 

(ii.)  My  Trustees  may  accept  or  refuse  any  new  shares  or  stock 
in  any  company  which  may  be  allotted  to  them  in  respect  of  any 
investments  for  the  time  being  subject  to  the  trusts  hereof,  and 
may  pay  out  of  capital  any  calls  which  may  become  due  in  respect 
of  any  new  shares  or  stock  so  accepted,  or  may  sell  the  benefit  of 
any  allotment  letter,  and  so  that  the  proceeds  of  any  such  sale 
shall  be  treated  as  capital,  and  generally  may  make  such  arrange- 
ments on  the  reconstruction  or  winding  up  of  any  company  as 
my  Trustees  may  think  fit  {h). 

(iii.)  My  Trustees  may  at  any  time  pending  the  making  of  an 
investment  deposit  any  money,  subject  to  the  trusts  hereof,  at 
any  joint  stock  or  other  bank,  either  at  interest  or  otherwise,  as 
may  be  deemed  expedient,  all  which  interest  (if  any)  and  all 
bonuses  and  other  periodical  payments  in  the  nature  of  income 
accruing  from  or  payable  in  resi3ect  of  any  of  the  trust  premises 


Moderate 
range. 


Trustee  invest- 
ments only. 


(z)  See  Ee  Stanley,  1906,  1  Ch.  131  ;  75  L.  J.  Ch.  oG. 

(a)  The  following  Forms  may  be  substituted  for  sub-clause  (i.)  if  desired, 
or  that  sub-clause  may  be  cut  down  as  shown  by  the  words  in  brackets  : — 

Money  liable  to  be  invested  under  my  Will  may  be  invested  in 
any  investments  from  time  to  time  authorised  by  law  for  the 
investment  of  trust  money  or  on  mortgage  of  leasehold  heredita- 
ments in  England  or  Wales  held  for  a  term  having  at  least  sixty 
years  to  run  at  the  time  of  the  investment  (with  power  for  my 
Trustees  to  dispense  with  the  investigation  of  the  lessor's  title), 
or  on  mortgage  of  a  life  interest  in  real  or  personal  property, 
together  with  a  policy  of  assurance  on  the  life  on  which  such 
interest  shall  be  held. 

Money  liable  to  be  invested  under  my  Will  may  be  invested  in 
any  investments  from  time  to  time  authorised  by  law  for  the 
investment  of  trust  money. 

And  see  T.  Act,  1893,  ss.  1—9  ;  Wolst.  Conv.  Acts,  9th  ed.,  220—230. 
(ft)  This   sub-clause   is    only   required    whei'e  company  investments  are 
authorised. 
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shall,  for  the  purposes  of  my  Will,  be  deemed  annual  income  and 
be  applicable  accordingly  (c). 

(iv.)  My  Trustees  may  [\Yith  such  consent  or  at  such  discretion  Power  to  make 
as  aforesaid]  lend  money  on  any  security  hereinbefore  authorised  loans!  "  °^^ 
in  conjunction  with  money  lent  by  any  other  person  or  persons 
by  way  of  contributory  loan,  and  may  accept  the  security  in  the 
names  of  my  Trustees  or  in  the  name  of  one  of  them  together 
with  other  names  or  another  name  [or  may  permit  the  same  to 
be  taken  exclusively  in  the  names  of  other  persons,  as  may  be 
deemed  expedient  (d)] . 

(v.)  My  Trustees  may  contract  that  money  invested  on  any  Loan  may  be 
security  shall  not  be  called  in  during  any  period  not  exceeding 
five  years,  j^rovided  interest  be  paid  within  a  specified  time  after 
the  half-yearly  or  other  day  on  which  it  becomes  due  (e). 

(vi.)   Securities  to  bearer  (/)  taken  as  an  investment  may  be  Power  to 
deposited  by  my  Trustees  for  safe  custody  in  their  names  with  tiesTo  beare "' 
any  banker  or  banking  company  or  with  any  company  whose  ^ustwi''' 
business  it  is  to  take  charge  of  securities  of  that  nature,  and 
my  Trustees  shall  not  be  responsible  for  any  loss  incurred  by 
reason  of  such  deposit,  and  may  pay  out  of  the  income  of  the 
trust    premises   any  sum    required   to   be    paid  on  account  of 
such  deposit  and  for  safe  custody  [and  such  deposit  shall  be  a 

(f )  As  to  the  cases  in  which  as  between  tenant  for  life  and  remainderman,    Nature  of 
in  the  absence  of  such  a  provision  as  in  the  text,  a  bonus  is  income  or  capital,    bonus. 
see  Bouch  v.  ^Sym^Ze  (1887),  12  A.   C.  385;  5(5  L.  J.  Ch.  1037;  Be  AJshvr<j 
(1890),   4.5  Ch.  D.   237;  00  L.  J.   Ch.   29;  Be  Armiiuge,  1893,  3  Ch.  337  ; 
03  L.  J.  Ch.  110  ;  Be  Taylor's  Trusts,  1905,  1  Ch.  734;   74  L.  J.  Ch.  419. 

(d)  A  contributor}'  loan  is  a  breach  of  trust  unless  authorised  expressly :    Contributory 
Webb  V.  Jonas  (1888Y  39  Ch.  D.  660;  57  L.  J.  Ch.  671  ;  Be  Dire,  1909, 1  Ch.    l°^^"f  ^^ 
328;  78  L.  J.  Ch.  248;  and  see  ^tohis  v.  BvartQe,  1898,  1  Ch.   212;  67  L.  J. 

Ch.  69. 

(e)  As  to  the  necessity  for  this  Form,  see  Vicl-erji  v.  Evans  (1803),  33  Beav.    Loans  for  a 

.,-,.      oo  T     T    rn     oi'i     '  terra  certain. 

3(6  ;  33  ij.  J.  Ln.  201. 

(/)  Where  trustees  are  authorised  to  retain  bonds  to  bearer,  they  may   Duty  of 

deposit  them  with  bankers  for  the  purpose  of  collecting  dividends  :  Be  De   ti'"s'ees  as  to 

Fothonier,  1900,2   Ch.   529;  69  L.  J.    Ch.    773;    but  not  with  solicitors;   bonds  to 

Field  V.  F.,  1894,  1  Ch.  425  ;  63  L.  J.  Ch.  233.     Title  deeds,  where  frequently   beare'.-  and 

requii-ed  for  reference,  e.g.,  in  the  development  of  a  building  estate,  may  be 

left  in  the  custody  of  solicitors  acting  in  the  trust :  Field  v.  F.,  suj).     In  the 

absence  of  special  circumstances,  a  trustee  is  not  entitled  to  have  title  deeds 

and  non-negotiable  securities  removed  from  the  custody  of  a  co-trustee  and 

placed  at  a  bankm  a  box  accessible  only  to  the  trustees  jointly  :  Be  Sfsson, 

1903,  1  Ch.  262;  72  L.  J.  Ch.  212. 
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(forms)  wills  (personal). 


sufficient  compliance  with  the  power  to  invest  hereinbefore  con- 
tained notwithstanding  the  direction  that  investments  shall  be 
made  in  their  names  ((/)]. 


No.  75a 

Power  to 
invest  in  the 
Xiurchase  of 
land  (7i)  to  be 
held  on  trust 
for  sale. 


Trusts  of  land 
purchased. 


(i.)  My  Trustees  may  [during  the  life  of  my  Wife  with  her 
consent  in  writing  and  after  her  death  at  the  discretion  of  my 
Trustees],  instead  of  laying  out  all  or  any  money  held  on 
the  trusts  of  my  Will  in  the  other  investments  hereinbefore 
authorised,  invest  the  same  money  in  the  purchase  and  paying 
the  cost  of  the  purchase  of  any  messuages,  lands  (including  an 
undivided  share  in  land),  perpetual  rent-charges  or  other 
hereditaments  in  or  arising  in  England  or  Wales,  being  either 
freehold,  customary  freehold,  or  copyhold  of  inheritance,  or  lease- 
hold for  any  term  of  years  whereof  not  less  than  sixty  years  is 
unexpired  at  the  time  of  purchase,  and  as  regards  leaseholds 
without  any  obligation  to  investigate  the  lessor's  title  or  any 
liability  for  omitting  so  to  do,  or  in  making  improvements  on  the 
hereditaments  so  purchased,  and  the  same  shall  be  conveyed, 
surrendered  or  assigned  to  and  vested  in  my  Trustees,  Upon 
trust  [with  the  like  consent  or  at  the  like  discretion]  to  sell  the 
same  hereditaments,  with  fall  power  to  postpone  the  sale. 

(ii.)  My  Trustees  shall  stand  possessed  of  the  net  money  to 
arise  from  any  such  sale  (after  payment  of  the  costs  incidental 
thereto),  upon  the  trusts  and  subject  to  the  powers  and  provisions 
(including  this  present  power  of  purchasing  hereditaments)  upon 
and  subject  to  which  the  money  laid  out  under  this  present  power 
would  then  have  been  held  if  the  same  had  not  been  so  laid  out, 
and  in  the  meantime  until  sale  the  purchased  hereditaments  are 
to  be  considered  as  money  (i). 


"  Under  their 
control." 


Trust  fund 
applicable  as 
capital  money 
under  S.  L. 
Acts. 

Sinking  fund 
policy  and 
short  lease- 
holds. 


((/)  See  Be  Roth  1896,  W.  N.  16;  74  L.  T.  oO.  Instead  of  the  direction 
to  invest  in  their  names,  if  bearer  secm'ities  are  to  be  authorised,  the  words 
"  or  under  their  control  "  may  be  added,  and  then  the  -pavb  in  square 
brackets  will  not  be  required. 

(h)  This  Form  makes  the  trust  fund  liable  to  be  laid  out  in  the  purchase 
of  land  within  the  meaning  of  S.  L.  Act,  1882,  s.  33  :  He  Soliau,  1898,  2  Ch. 
629 ;  68  L.  J.  Ch.  39  ;  Pie  Thomns,  1900,  1  Ch.  319,  323 ;  69  L.  J.  Ch.  198. 

{i)  If  desired  add :—"  PROVIDED  ALWAYS,  that  if  a  sinking  fund 
policy  is  taken  out  in  the  names  and  to  the  satisfaction  of  my 
Trustees  in  all  resjDects,  leasehold  hereditaments  having  less  than 
sixty  years  to  run  may  be  purchased  under  the  foregoing  power, 
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With  reference  to  any  real  estate  (including  chattels  real)  for      No.  76. 
the  time  subject  to  the  trusts  of  my  Will,  my  Trustees  shall  have  p^^^^Tto 
(subject  to  any  order  to  be  made  under  section  seven  of  the  Settled  manage  lease, 

\         •>  ^'  _    _  &c.,  real  estate 

Land  Act,  1884)  and  may  exercise  (or  in  the  case  of  an  undivided  until  sale  and 
share  concur  in  exercising)  [all  the  po^Yers  of  management  con-  rents  and 
ferred  by  section  forty-two  (2)  of  the  Conveyancing  and  Law  of  p™^*^*^- 
Property  Act,  1881,  without  any  restriction  as  to  waste  or  cutting 
timber,  and]  all  the  powers  conferred  by  the  Settled  Land  Acts, 
1882  to  1890,  or  any  Act  amending  the  same,  on  a  tenant  for  life 
in  possession  of  land,  and  so  that  the  provisions  of  section  sixty- 
three  of  the  x\ct  of  1882  respecting  capital  money  shall  apply  to 
all  capital  arising  under  the  said  powers  [and  may  raise  (k)  and 
I)ay  out  of  the  capital  or  income  of  the  Trust  Fund  any  money 
required  to  be  paid  on  the  exercise  of  the  powers  hereby  con- 
ferred and  in  the  opinion  of  my  Trustees  properly  paj'able  out 
of  capital  or  income,  as  the  case  may  be]:  And  I  direct  that  the 
net  rents  and  profits  of  the  said  real  estate  (including  the  net 
proceeds  of  sale  of  timber)  or  of  so  much  thereof  as  for  the  time 
being  remains  unsold  shall  after  payment  thereout  of  all  rents, 
rates,  taxes  and  other  outgoings,  and  all  expenses  incurred  in  the 
exercise  of  the  powers  hereby  conferred  and  in  the  opinion  of  my 
Trustees  properly  payable  out  of  income,  be  paid  or  applied  in 
like  manner  as  the  income  of  investments  representing  proceeds 
of  sale  of  the  said  real  estate  is  hereby  directed  to  be  paid  and 
applied  (/). 

Notwithstanding  the  trust  for  sale  of  my  real  estate  herein-      No.  77. 
before  contained,  my  Trustees  may  at  any  time  or  from  time  to  :;;       :        r 

'        "^  _  -^  ''  Power  to  mort- 

time,  if  thev  think  iDroper,  raise  any  sum  or  sums  for  the  payment  gage  for  pay- 

"  IT,,  1,1        nieut  of  debts, 

of  all  or  any  of  my  funeral  and  testamentary  expenses,  death,  &c. 
increment  value  and  reversion  duties  and  debts,  and  the  legacies 

and  all  premiums  and  other  money  required  for  taking  out  and 
keeping  up  such  sinking  fund  policy  shall  be  paid  out  of  the 
income  of  the  trust  premises,  and  on  a  sale  of  such  hereditaments 
the  poUcy  shall  be  included  in  the  sale,  and  all  money  received 
in  respect  of  any  such  policy  shall  be  treated  as  caj^ital." 

(k)  See  Be  Bdlinyer,  1898,  2  Ch.  534 ;  67  L.  J.  Ch.  580. 

(/)  This  Form  miist  be  used,  whether  there  is  a  power  to  purchase  hind    Trusts  of 
or  not,  in  every  case  in  which  the  testator  owns  or  may  own  any  freehohls,    pj-og^g 
copyholds,  or  leaseholds. 
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(forms)  wills  (personal). 


bequeathed  hereby  or  by  any  codicil  hereto  (whether  my  personal 
estate  shall  be  deficient  or  not,  and  without  the  necessity  of  apply- 
ing any  personal  estate  in  making  any  such  payment)  [and  any 
money  required  to  be  raised  out  of  the  capital  of  my  residuary  estate 
on  the  exercise  of  the  powers  hereby  conferred  (/?i)]  by  mortgage 
of  all  or  any  part  of  my  real  estate  (including  chattels  real)  uj)on 
such  terms  as  my  Trustees  shall  think  fit,  and  may  convey  the 
hereditaments  so  to  be  mortgaged  to  any  mortgagee  or  mort- 
gagees, either  in  fee  simple  or  for  any  term  of  years,  with  or  without 
impeachment  of  waste  or  otherwise,  by  way  of  mortgage  for 
securing  payment  of  the  money  raised  and  interest  thereon,  and 
with  such  powers  as  may  be  thought  expedient,  and  may  for  such 
purposes  as  aforesaid  execute  and  do  all  such  assurances  and 
things  as  my  Trustees  shall  think  fit :  And  no  mortgagee  shall  be 
concerned  to  inquire  whether  any  money  is  wanted  for  the  pur- 
poses of  my  Will  or  whether  more  than  is  wanted  is  raised  or  as 
to  the  application  thereof. 

No.  78.  (i.)  In  the  execution  of  any  of  the  trusts  or  powers  hereof  my 

p^^ygj.  jQ  Trustees   may  decide  what  money  represents  income  and  what 

apportion  and    represents  capital,  and  may  allot,  aiipropriate,  or  apportion  any 

value  (»).  '-  "^  -,  . 

money,  hereditaments,  [chattels]  or  mvestments,  the  trusts 
whereof  or  of  the  net  proceeds  of  sale  thereof  are  hereby  declared 
at  the  mesne  market  price  of  the  day  or  at  a  valuation  in  or 
towards  satisfaction  of  any  legacy,  share  or  interest  (whether 
settled  or  not)  in  my  estate  in  such  manner  as  my  Trustees  shall 
deem  just  and  reasonable  according  to  the  respective  rights  and 
interests  of  the  persons  interested,  and  notwithstanding  that 
funds  held  on  different  trusts  have  been  blended,  but  so  that  such 
appropriation  shall  not  prejudice  the  trust  for  sale  and  powers  of 
management  in  respect  of  any  property  appropriated  in  or 
towards  satisfaction  of  a  settled  share  or  legacy  or  other  interest 
remaining  subject  to  the  trusts  of  my  Will,  and  for  the  purposes 


{m)  The  words  in  square  brackets  should  be  inserted  when  the  last  Form 
(No.  76)  is  also  used. 

(h)  It  is  desirable  that  the  power  should  be  exercisable  without  the  consent 
of  the  legatee  to  avoid  any  claim  being  made  for  ad  valorem  conveyance  duty 
(see  now  Fin.  (1909-10)  Act,  1910,  s.  73),  as  on  an  implied  sale  by  the 
appropriation,  trustees  to  the  beneficiary  of  the  land  convej'ed,  see  Duioson  v.  /.  B.  C, 
1905,  2  Ir.  E.  69.     See  also  55  Sol.  J.  6K 


Stamp  on 
convej^ances 
for  giving 
effect  to  an 
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aforesaid  may  ascertain  and  fix  the  value  of  the  respective  parts 
of  the  said  investments  [chattels]  and  hereditaments,  and  every 
such  decision,  allotment,  appropriation,  apportionment  and  valua- 
tion shall  be  as  binding  upon  all  persons  then  or  thereafter  to 
be  interested  in  the  premises  as  if  the  same  had  been  duly  made 
by  a  Court  of  competent  jurisdiction,  and  this  present  po\Yer  is 
to  be  in  substitution  for  the  power  of  appropriation  conferred  by 
section  four  of  the  Land  Transfer  Act,  1897  (o),  but  as  regards 
registered  land  without  prejudice  to  sub-section  three  of  that 
section,  and  none  of  the  notices  or  consents  required  by  that 
section  shall  be  deemed  necessary. 

(ii.)  My  Trustees  may  submit  to  pay  any  of  the  duties  imposed  As  to  land 
by  the  Finance  (1909-10)  Act,  1910,  or  any  Act  amending  the  same 
in  reference  to  any  hereditaments  subject  to  the  trusts  hereof  on  a 
valuation  made  by  the  Commissioners  with  or  without  submitting 
a  valuation  prepared  by  or  on  behalf  of  my  Trustees,  or  may 
refuse  to  pay,  take  proceedings  in,  or  may  appeal  to  any  Court  in 
respect  of  or  otherwise  contest  the  validity  of  any  claim  for  duty 
sought  to  be  recovered  by  the  Commissioners. 

(iii.)  My  Trustees  may  in  exercise  of  the  powers  conferred  by  As  to  con- 
section  fifty-six  of   the  said  Act  transfer  or  convey  any  invest-  satisfactiou  of 
ments  or   hereditaments  or  any  interest  therein  to  the  Com-  "^leatii  duties. 
missioners  in  or  towards  satisfaction  of  any  death  duties  which 
may  become  payable  in  respect  of  my  estate. 

(iv.)  My  Trustees  ma}'  at  their  discretion  either  surrender  As  to  licensed 
any  licence  connected  with  any  hotel,  public-house,  or  other 
licensed  property  from  time  to  time  subject  to  the  trusts  hereof 
which  by  reason  of  the  duties  imposed  thereon  they  may  con- 
sider it  undesirable  to  retain,  or  may  pay  all  duties  required 
for  renewing  or  keeping  on  foot  any  such  licence,  notwithstanding 
that  the  amount  of  the  duties  may  be  in  excess  of  the  enhanced 
value  of  the  property  attributable  to  the  existence  of  the  licence, 
with  a  view  to  the  ultimate  reduction  by  Parliament  of  such 

(o)  This   section    cannot  apply  until  rules   have    been   made   under  it.    Power  of 
Where  there  was  a  tru.st  for  sale  before  the  Act,  a  power  of  appropriation    appropn^ion 
was  implied,  and  the  Act  does  not  affect  it  :  Ite  BecerJij,   1901,    1   Ch.  681  ;    Act,  1897,  or 
70  L.  J.  Ch.  295.     See  also,  generally,  as  to  the  power  to  appropriate  where    j^'^der  general 
no  dii'ection  is  given,  Theobald,  7th  ed.,  464  et  seg. 

{jj)  This  clause  will  only  be  used  where  licensed  property  forms  jiart  of 
the  testator's  estate. 
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duties,  or  otherwise,  and  may  take  or  defend  any  proceedings  in 
connexion  with  any  Hcensed  property  or  the  Hcences  or  duties 
connected  wdth  the  same. 


No.  79. 

Power  for  a 
trustee  who 
is  personally 
interested  to 
act  {2W)- 


No.  80. 

Indemnity  to 
executor  or 
trustee  [q). 


No.  81. 

Power  for 
executor  or 
trustee. to 
employ  agents, 
&c.  (r),  and 


Eeasons  for  a 
wide  in- 
demnitj'. 


The  said  may  at  his  absohite  discretion  exercise  or  join 

in  exercising  or  giving  effect  to  any  of  the  trusts  or  powers  hereof 
or  any  statutory  or  other  power  discretionary  or  otherwise  not- 
withstanding that  he  may  be  personally  interested  in  the  exercise 

or  result  thereof,  or  the  said may  i:)ermit  his  co-trustees  or 

co-executors  or  co-trustee  or  co-executor  to  exercise  such  trusts 
or  powers  in  like  manner  and  with  the  same  results  in  regard  to 
binding  my  estate  and  any  persons  interested  or  to  be  interested 
therein  as  if  such  other  trustees  or  trustee  or  executors  or 
executor  had  alone  in  regard  to  any  matters  in  which  the  said 

may  be  personally  interested  as  aforesaid  been  the  trustees 

or  trustee  or  executors  or  executor  of  my  "Will,  or  the  said 

may  concur  in  any  such  matters  as  a  mere  formal  party. 

In  the  professed  execution  of  the  trusts  hereof  no  executor  or 
trustee  shall  be  liable  for  any  loss  to  the  trust  premises  arising 
by  reason  of  any  imjjroper  investment  made  in  good  faith  or 
for  the  negligence  or  fraud  of  any  agent  employed  by  him  or 
by  any  other  executor  or  trustee  hereof,  although  the  employ- 
ment of  such  agent  was  not  strictly  necessary  or  expedient,  or 
by  reason  of  any  mistake  or  omission  made  in  good  faith  by 
any  executor  or  trustee  hereof,  or  by  reason  of  any  other 
matter  or  thing  except  wilful  and  individual  fraud  or  wa-ong- 
doing  on  the  part  of  the  executor  or  trustee  who  is  sought  to  be 
made  liable. 

Any  executor  or  trustee  in  the  conduct  of  the  trust  business 
may,  instead  of  acting  personally,  employ  and  pay  an  agent, 
whether  being  a  solicitor  or  any  other  person,  to  transact  all 
business   and   do   all    acts   required   to    be   done  in   the  trust, 

{pjj)  This  is  not  a  "common  formi";  the  testator's  expressed  iustructions 
must  be  obtained  fi)r  its  use,  and  its  effect  must  be  explained  to  him: 
lie  Sijkes,  1909,  2  Ch.  at  p.  247 ;  78  L.  J.  Ch.  609. 

{q)  This  clause  is  for  use  in  special  cases,  see  Wyman  v.  Faterson,  1900, 
A.  0.  271  ;  69  L.  J.  P.  C.  32  ;  Be  Sheppard  (1910),  55  Sol.  J.  13.  In  some 
cas-es  {e.g.,  where  the  trusts  are  comi^licated  or  family  disj)utes  are  likely  to 
arise)  the  trustees  will  disclaim  unless  fidly  indemnified. 

(r)  See  note  to  Form  No.  66  (Settlements  (Personal)),  p.  387,  sup. 
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including  the  receipt  and  payment  of  money:  And  any  executor  for  professiouai 

o  L  i.     J  tv  "         ^  executor  or 

or  trustee  being  a  solicitor  or  other  person  engaged  in  any  trustee  to 
profession  or  business  shall  be  entitled  to  be  paid  all  usual  ''^'^^^®- 
professional  or  proper  charges  for  business  transacted,  time 
expended  and  acts  done  by  him  or  any  partner  of  his  in 
connexion  with  the  trusts  hereof,  including  acts  which  an 
executor  or  trustee  not  being  in  any  profession  or  business 
could  have  done  personally  {s). 

I  DEVISE  to   my   executors   hereinbefore  named   any   estate,       No.  82. 
right  or  interest  in  copyhold  or  customary  lands  and  heredita-  i^~^7^[^^ 
ments  for  anv  hereditaments  situated  abroad  or  in  the  colonies] ,  mitted  copy- 

^  "  I'll  11  holds  held  on 

vested  in  me  as  trustee  or  mortgagee,  which  does  not  devolve  trust  or  mort- 
on  them   by   law    {t),  but  subject   to   the   trusts   and   equities 
affecting  the  same. 


gage. 


My  wife  during  her  life  [widowhood]   shall  have  power  from       j^^^  gg^ 
time  to  time  to  appoint  a  new  trustee  or  new  trustees  of  my 


.  Power  to 

Will  \l<)'  appoint  new 

trustees. 

Section    XIV. 

END    OF    WILLS    AND    CODICILS. 

Subject  as  aforesaid,  I   confirm   my    said    Will    [except    so      No.  84. 
far   as  it   is  revoked  or  varied   by   my  first   [or  second,   &c.]    

-^  -^ ■;; '  -^        nd  of 

codicil  (x). 

(s)  For  a  power  to  delegate  the  trust  diu-iug  the  temporary  absence  of  a  

trustee  abroad,  see  Form  No.  65  (Settlements  (Personal),  p.  3S7),  which   ae°Wte* trusts 
can  be  adapted  to  a  Will.  while  absent 

{f)  The  Copyhold  Act,  1888,  s.  94,  is  so  worded  as  not  to  apply  to  a  trustee    abroad. 

i.  I.      X.  i.   1  1     -xi    1       TT  J^^  iff.  1  Copyhold  trust 

or   mortgagee  who  has  not  been  admitted.     Hence  the  estate  of  such  a    and  mortgage 

trustee  or  mortgagee  still  devolves  on  the  personal  rej)resentative  under    estates. 

Conv.  Act,  1881,  s.  30,  and  no  devise  is  necessary,  or,  indeed,  effectual. 

But  where  the  trustee  or  mortgagee  has  been  admitted,  neither  s.  30  nor 

L.  T.  Act,  1897,  s.  1  (see  sub-s.  (4) ),  apjilies,  and  a  devise  of  the  trust  or 

mortgage  estates  is  still  convenient.     Except  in  that  case  or  where  there  is 

foreign  or  colonial  jiroperty,  this  Form  is  not  required  or  effectual. 

(»)  This  is  a  substantive  power  to  aj^point  new  trustees,  but  being  general    Effect  of 

in  form,  operates  as  a  nomination  of  a  per.son  to  act  f(jr  the  piu-ijoses  of  the    general  power 
.    ,     .  _     .  ^  -^       -^  to  apponit 

statutory  jiower  :  T.  Act,  1893,  s.  10.  new  trustees. 

{x)  This  confirmation  should  be  added  at  the  end  of  every  codicil.  As  to 
the  effect  where  there  are  several  codicils,  and  only  one  is  referred  to,  see 
FoUett  V.  Peftoian  (1883),  23  Ch.  D.  337  ;  o2  L.  J.  Ch.  o21. 
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codicil,  and  I  confirm  that  [and  my  other]  codicil  [s]  ] 
{continue  in  a  codicil,  as  in  next  Form,  using  words  in  square 
brackets). 

No.  85.  In  witness  whereof  I  have  hereunto  set  my   hand   the   day 

zr~-      '■         and  year  first  above  written  (y). 

Testimonium  -J  ^•'■' 


and  attestation 

or  codicil.         Signed  and  declared  by  the  above-named 


(Testator's  Signature.) 
—  as 


[a  Codicil  to]  his  last  Will  in  the  presence  of 
us  both  present  at  the  same  time,  who  in 
his  presence  and  the  presence  of  each  other 
have  hereunto  set  our  names  as  witnesses. 

{Two    witnesses,    adding    addresses    and    descriptions    {if 
any)  {z).) 


Gifts  to  attest- 
ing witness. 


Alterations  in 
Wills. 


{y)  The  date  is  at  the  beginning  of  the  Will  or  codicil,  see  Forms  Nos.  1  and  2. 

(z)  The  addresses  and  descriptions  of  the  witnesses  are  not  necessary,  but 
are  convenient  for  identification. 

A  witness  must  not  be  a  legatee  or  the  husband  or  wife  of  a  legatee,  or 
the  legacy  will  fail :  Wills  Act,  1837,  s.  15;  Theobald,  7th  ed.,  119.  Nor 
should  a  solicitor  executor  expressly  entitled  to  charge  be  a  witness  "  lie 
Barber  (1886),  31  Ch.  D.  665  ;  do  L.  J.  Ch.  373  ;  Be  rooleij  (1888),  40  Ch.  D. 
1 ;  58  L.  J.  Ch.  1. 

Any  alteration  should  be  signed  or  initialled  both  by  the  testator  and  the 
attesting  witnesses  :  In  h.  Blewitt  (1880),  5  P.  D.  116  ;  49  L.  J.  P.  31. 
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Part  II. 

PRECEDENTS  OF  WILLS  (PERSONAL),  INCLUDING 
WILLS  CONFERRING  ABSOLUTE  INTERESTS  IN 
ALL  KINDS  OF  PROPERTY. 

Section  I. 

WILLS  CONFERRING  ABSOLUTE  INTERESTS  IN  ALL 
KINDS  OF  PROPERTY. 

No.  L 
WILL  [liviuf/  ererijtlnng  to  Wife  or  Husband. 

I,  A.  B.,  of,  &c.  [or  the  Wife  of  C.  B.,  of,  &c.] ,  hereby  revoke  Commence- 
all  testamentary  dispositions  heretofore  made  by  me,  and  declare 

this  to  be  my  last  Will,  which  I  make  this  day  of  , 

19 —  [immediately  after  my  marriage  (a)]. 

Subject   to   the   payment   of   my  funeral   and   testamentary  Gift  of  entire 
expenses  and  debts,  which  with  all  duties  shall  be  paid  primarily  husband  or 
out  of  my  personal  estate,  I  devise  and  bequeath  all  my  real  and  "  '^'^' 
personal  estate  (including  any  property  in  respect  of   which  I 
have  a  general  testamentary  power  of  appointment  (h))  to  my 
Wife    [Husband]    absolutely,  and  appoint  her    [him]   to  be  the 
executrix  [executor]  of  my  Will. 

In  witness  whereof  I  have  hereunto  set  my  hand  the  day  and 
year  first  above  written. 

(Testator'' s  signature.) 
Signed  and  declared  by  the  above-named  A.  B.  as 

his  last  Will  in  the  presence  of  us  both  present 

at  the  same  time,  who  in  his  presence  and  the 

presence  of  each  other  have  hereunto  set  our 

names  as  witnesses. 

(Signatures  of  tiro  icitnesses,  iritli  tlicir  addresses 
and  descriptions.) 

(«)  As  marriage  revokes  a  "Will  (see  Wills  Act,  1837,  s.  18),  these  ■words 
should  be  added  where  a  Will  is  made  on  marriage. 

(?))  This  will  not  operate  as  the  exercise  of  a  special  power,  see  Disserta- 
tion, p.  711,  siq). 
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Commence- 
ment. 

Bequest  of 
jewellery,  &c. 


Appointment 

under 

general  (c) 

testimentary 

power  in 

Marriage 

Settlement. 


Gift  of  entire 
estate  (except 
jewelleiy)  to 
husband  or  to 
sister. 


No.  II. 

WILL  of  a  Woman  married  before  1883  in  exercise  of  a 
•power  in  her  Marriage  Settlement,  and  disposinrj  of 
jewellery,  d:c. 

I,  A.  B.,  the  Wife  of  C.  B.,  of,  &c.  {Form  No.  1). 

1.  I  BEQUEATH  (describe  jewellcrij,  dc.,  excepted  out  of  covenant 

to  settle  after-acquired  propcrtij)  to  my  sister  Jane ,  absolutely 

free  of  duty. 

2.  In  default  of  any  child  of  mine  attaining  a  vested  interest 
under  my  Marriage  Settlement,  dated,  &c.,  and  subject  to  any 
appointment  made  under  any  power  therein  contained  in  favour 
of  my  issue,  I  declare  that  I  intend  to  exercise  the  general 
testamentary  power  of  appointment  thereby  conferred  on  me  to 
the  full  extent  in  manner  hereinafter  appearing. 

3.  Subject  to  the  payment  of  my  funeral  and  testamentary 
expenses  and  debts,  which  with  all  duties  (including  the  duties 
on  the  foregoing  legacy)  shall  be  paid  primarily  out  of  personal 
estate  over  which  I  have  a  general  power  of  appointment,  I  devise 
and  bequeath  all  my  real  and  personal  estate  (not  hereby  or  by 
any  codicil  otherwise  specifically  disposed  of)  to  my  Husband  abso- 
lutely if  he  survives  me,  but  if  he  dies  in  my  lifetime,  then  to 
my  said  sister  Jane absolutely. 

And  I  appoint  my  Husband  to  be  my  executor,  but  if  he  dies 
in  my  lifetime,  then  I  appoint  my  said  sister  to  be  my  executrix. 
In  witness,  &c.  {Form  No.  85). 


Commence- 
ment. 

Absolute  gift 
to  children 


No.  III. 

WILL  o/ a  Widower  or  Widow  giving  everytldng  to  Children 
ivlio  are  all  of  age  (d). 

I,  A.  B.,  of,  &c.  {Form  No.  1). 

Subject   to   the   payment   of   my  funeral   and   testamentary 
expenses  and  debts,  which  with  all  duties  shall  be  paid  primarily 


((•)  For  the  exercise  of  special  powers,  see  Forms  Nos.  6 — 8. 

{(l)  If  any  children  are  under  age,  use  Form  No.  59.  It  is  desirable  in  this 
case  to  give  the  estate  to  triistees  on  trust  for  sale,  see  Forms  Nos.  46 
and  48. 
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out  of  my  personal  estate,  I  devise  and  bequeath  all  my  real  and  ^^^^^s^)^ 
personal  estate  (including  any  property  in  respect  of  which  I  J^^^^J^^^j^^^g 
have  a  general  power  of  appointment)  to  all  or  any  my  children  then  living. 
or  child    living    at  my   death,  and  if  more  than  one  in  equal 
shares  (c). 

Provided  that,  if  any  child  of  mine  dies  in  my  lifetime  leaving  Provision 

,^  .    against  lapse. 

issue  living  at  my  death,  the  share  or  interest  to  which  such  clnkl 
would  have  been  entitled  if  he  or  she  had  survived  me  shall  go 
and  devolve  as  if  such  child  had  survived  me  (/)  and  died 
immediatelv  after  my  death  [but  this  provision  shall  operate  by   [Provision  to 

''  '^,  ,.„  \if:'n        avoid  double 

way  of  direct  gift  to  the  person  or  persons  (it  any)  beneficially  duties.] 
interested  under  the  Will  or  on  the  intestacy  of  such  child,  and 
shall  not  make  the  share  or  interest  of  such  child  part  of  his  or 
her  estate  so  as  to  be  liable  to  debts  or  estate  or  other  duty]. 

And  I  appoint  my  children  (naming  tlicm)  to  be  the  executors 
of  my  Will. 

In  witness,  Sec.  (Form  No.  85). 


No.  IV. 

WILL  of  a  Bachelor  (liriiKj  cuenjthinu  to  unmarried  hrotlwrs 
and  sisters  ahsohiteUj. 

I    A.  B.,  of,  &C.  (Form  No.  1).  Commencc- 

'  '  ^  _  ment. 

Subject,  &c.  (as  in  Precedent  I.  down  to  the  icord  ^'appoint-  Gift  of  entire 
ment  "),  to  all  or  any  my  brothers  and  sisters  living  at  my  ^t-Sheisand 
death,  and  if  more  than  one  in  equal  shares  :    And  I  appoint  s'sters. 
my  brothers  {na)ning  them)  to  be  my  executors. 

In  witness,  Sec.  {Form  No.  85). 


(e)  See  notes  to  Form  No.  oo.     As  this  is  a  gift  to  a  class,  s.  33  of  the   Lapse. 
Wills  Act,  1837,  would  not  (apart  from  the  words  "  living  at  my  death") 
apply  to  save  lapse. 

(/)  As  the  Will  does  not  contain  any  trust  for  sale  and  conversion  or  Reasons  why 
proper  powers  of  management,  any  share  which  goes  over  should  be  allowed   ^i^ould  not  be 

to  pass  imder  the  child's  Will.    Moreover,  the  child,  being  of  age,  can  be  left   to  the  issue 
■^  ,  .  ,  .    .  -o  1       T        1       Ti  i-i  •  ni  this  case, 

to  make  i^rovision  for  his  or  her  surviving  wife  or  husband.     It  there  is  a 

gift  over  to  issue,  they  ought  not  to  take  vested  interests  till  of  full  age,  &c., 
see  Eorm  No.  59. 


856  (precedents)  wills  (personal). 

Section  II. 

WILLS  (PERSONAL)  OF  REAL  AND  PERSONAL  PRO- 
PERTY WHERE  THERE  IS  A  TRUST  FOR  CONVER- 
SION INTO  PERSONALTY. 

No.  I. 

WILL  of  a  Married  Man  (jiriun  Legacies  and  Annuities 
and  the  Residue  to  Wife  for  life,  and  after  her  death 
to  Testator's  Issue.  Variation  where  Wife  takes  an 
interest  only  dnrinrj  Widowhood  or  where  Daughters' 
or  Children's  shares  are  settled  iff). 

Commence-  I,    A.  B.,  of,  &C.    {Fovm    No.l). 

ment. 

1.  Appointment  of  executors  and  trustees  and  legacy  to  each  who 
acts — Form  No.  3. 

2.  Appointment  of  guardians,  if  required — Form  No.  4. 

3.  Confirmation  of  testator  s  marriage  settlement  {if  any) — Form 
No.  5. 

4.  Bequest  to  wife  of  furniture,  dr.,  and  legacy  in  priority  to 
other  legacies — Form  No.  10. 

5.  Other  specific  legacies,  if  desired — see  Forms  under  heading 
"  Specific  Legacies,"  Nos.  9 — 16. 

6.  Other  pecuniary  legacies  {e.g.,  legacies  to  servants,  Form  No.  18) 
— see  Forms  under  heading  "  Pecuniary  Legacies,"  Nos.  17 — 27. 

7.  Charitable  legacies — see  Forms   under   heading   "  Charitable 
Legacies,"  Nos.  29 — 35. 

8.  Reversionary  legacies — Form  No.  28. 

9.  Annuities  — see  Forms    under  heading    '^  Annuities,'"  placing 
immediate  before  reversionary  annuities,  Nos.  36 — 44. 

10.  Directions  that  legacies  and  a)tnuities   are  to  be  free  from 
duties,  c(-c. — Form  No.  45  or  45a. 

11.  General  devise  and  bequest  on  trust  for  scde — Foi-m  No.  46. 

12.  Devise  ef  any  copyholds  in  respect  of  which  tJie  testator  is 
tenant  on  tlie  court  rolls — Form  No.  47. 

13.  Trusts  of  proceeds  of  sale.     Pay  fine  red  and  testamentary 
expenses,  debts,  legacies,  duties,  dc. — Form  No.  48. 

14.  Definition  of  Trust  Fund  and  trusts  thereef — Form  No.  49. 
(1)  Income  to  wife  for  life  [^or  during  u-idou-]iood~\ — Form  No.  51. 

{//)  This  skeleton  Precedent  shows  how  the  preceding  forms  should  be 
made  use  of.   The  practice  notes  to  the  Forms  should  be  carefully  attended  to. 
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(2)  Trusts  for  issue  as  wife  shall  appoint,  in  default  to  children 
equally  at  twenty-one  or  marriage — Foi'm  No.  55  (g). 

(3)  Hotchpot  clause — Form  No.  56. 

(4)  Advancement  clause — Form  No.  57. 

[15.  Trust  of  income  after  second  marriage  of  icife  if  she  takes 
the  income  during  icidowhood  only,  hut  is  given  a  power  of  appoint- 
ment during  her  life — Form  No.  58.] 

[16.  Settlement  of  daughters'  or  children's  shares — Form  No.  60.] 

17.  Declaration,  if  required,  that  any  sum  paid  or  settled  by  tlie 
testator  during  his  lifetime  shall  he  taken  as  part  payment  of  residuary 
shares — Form  No.  65. 

18.  Ultimate  gift  of  residue — Form  No.  66,  wliicli  will  only  he 
used  if  all  the  testator's  children  are  infants  and  unmarried. 

19.  Options  to  purchase,  if  desired — see  Forms  under  "  Options 
to  Purchase,"  Nos.  67—70. 

20.  Pivvisions  as  to  the  testator's  business,  if  required — see 
Forms  under  heading  "  Pi'ovisions  as  to  I)iterests  in  Businesses," 
Nos.  71—74. 

21.  Investment  clauses — Form  No.  75. 

22.  Power  to  invest  in  the  purchase  of  land,  if  desired — Form 
No.  75a. 

.  23.  Pou-er  to  manage  and  lease  reed  estate  and  trusts  of  rents  and 
profits  until  sale — Form  No.  76.     To  he  used  in  every  case. 

24.  Power  to  mortgage  for  payment  ef  debts,  cC-c,  if  required — 
Form  No.  77. 

25.  Power  to  apportion  and  vcdue.  Provisions  as  to  land  value 
duties  and  death  duties — Fo)i)i  No.  78. 

26.  If  required,  power  for  a  trustee  ivho  is  personally  interested 
to  act— Form  No.  79. 

27.  Indemnity  to  executors  and  trustees  if  required — Form  No.  80. 

28.  Power  for  executors  and  trustees  to  employ  agents  a)id  for 
professional  trustees  to  charge — Form  No.  81. 

29.  Devise  of  admitted  copyholds  held  on  trust  or  mortgage,  if 
required — Form  No.  82. 

30.  Power  for  wife  to  apjwint  new  trustees — Form  No.  83. 
In  witness,  &c. — Form  No.  85. 

[^Add  seliedules  of  legacies  if  reepiired,  in  whieh  case  the  attesta- 
tion clause  and  signature  will  be  at  the  foot  of  the  seliedules.] 

((/)  If  the  wife  is  not  to  have  a  power  of  appointment,  use  Form  No.  u9,    VMiiation 

and  omit  hotchpot  clause.     If  children's  shares  are  settled,  then  adapt  Form    j^^^  ^^  j^.^^.^ 

No.  00,  see  note  to  Form  No.  59.  power  of 

appointment. 
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No.  II. 

SHORT  FORM  oHVILL  of  a  Married  Man  glviiui  directions 
contained  in  a  Schedule  for  the  disposal  of  his 
estate  [li). 


Commence- 
ment. 

Appointment 
of  execiitoi  s 
and  trustees. 


General 
devise  and 
bequest  on 
trust  to  give 
eifect  CO 
instructions  in 
schedule. 


Power  to 

execute 
settlements. 


Settlement  to 
have  effect  in 
equity  as  from 
testator's 
death. 


I,  A.  B.,  of,  &c.  (Form  No.  1). 

1.  I  APPOINT,  &c.  (Form  No.  3).  [Ajijwint  (jnardians  if  re- 
quired— Form  No.  4.  Confirm  Marriage  Settlement  —  Form 
No.  5.] 

2.  (i.)  I  DEVISE  and  bequeath  to  my  Trustees  absolutely  all 
the  real  and  personal  estate  which  I  can  dispose  of  by  Will  in 
any  manner  I  think  proper,  either  as  beneficially  entitled  thereto 
or  under  any  general  power,  Upon  trust  to  give  effect  (as  nearly 
as  practicable)  to  the  instructions  contained  in  the  Schedule  to 
my  Will. 

(ii.)  For  the  purposes  aforesaid  my  Trustees  may  at  their 
absolute  discretion,  without  being  liable  to  account  for  the 
exercise  of  such  discretion,  execute  all  such  settlements  and  dis- 
positions as  they  may  deem  expedient. 

(iii.)  Any  such  settlement  or  disposition  may  contain  all  such 
powers,  directions  and  provisions  as  my  Trustees  may  consider 
necessary  or  expedient,  and  shall  have  effect  in  equity  so  far  as 
may  be  required  as  from  my  death. 


The  advan- 
tages of  an 
executory 
Will. 


The  desire 
extreme 
brevity  in 
Wills. 


(A)  This  Precedent  is  intended  for  use  either  where  there  is  not  sufficient 
time  to  prepare  the  Will  in  detail,  or  where  the  testator  desii'es  to  settle 
l")roperty  or  otherwise  carry  out  any  complicated  arrangements  by  his  Will 
on  a  "  sheet  of  notepaper." 
for  Many  testators  bring  ill-advised  pressure  to  bear  on  theii*  solicitors  to 
produce  a  short  document  which  they  imagine  they  can  imderstand.  The 
result  frequentljr  is  that  the  common  forms,  designed  to  meet  points  arising 
under  the  existing  law,  are  mutilated  out  of  recognition,  necessary  powers 
and  machinery  are  omitted,  and  the  Will  has  to  be  construed  by  the  Courts, 
when  the  testator's  wishes  may  or  may  not  be  carried  out. 

In  the  case  of  an  executory  document  the  necessary  machinery  can,  if 
required,  be  worked  o\it  later,  and  justice  done  between  the  parties  without 
the  aid  of  the  Court.  Hence  the  riile  should  be  either  to  work  out  the 
instructions  properly  or  not  to  attempt  to  do  so  in  the  Will. 

The  above  Precedent  will  enable  a  solicitor  to  attend  iipon  his  client  with 
the  Will  prepared  in  the  above  form,  leaving  the  schedule  in  blank  to  be 
filled  up  when  the  instructions  are  given. 
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(iv.)  Any  such  settlements  or   dispositions  executed  by  my  Settlements  to 
Trustees  shall  be  binding  on  all  persons  interested  under  my  Will  if  made  under 
as   if  the  same  had  been  executed  pursuant  to  an  order  of  a  °'''^''''  °^  *^°^'"*- 
Court  of  competent  jurisdiction,  and  notwithstanding  that   the 
same  may  contain  any  provisions  which  may  appear  to  vary  the 
instructions  in  the  Schedule  to  my  Will. 

(v.)  My  Trustees  may  act  on  expert  advice,  and  shall  not  be  Expert  advice, 
liable  for  any  mistake  occurring  in  such  advice. 

In  witness  whereof  I  have  hereunto  set  my  hand  the  day  and 
year  first  above  written. 

The  Schedule  eefeeeed  to  in  my  W^ill  (t). 

1.  Specific  legacies  : — 

(1)  To  my  wife  my  house  No.  10, Street,  in  the  county 

of  London,  and  all  its  contents  (except  money  and 
securities  for  money),  and  the  stables  at  the  rear  thereof, 
and  all  my  vehicles,  motor-cars  and  motor  accessories, 
horses  and  harness. 

(2)  To my ring. 

2.  Pecuniary  legacies  : — 

(1)  To   my   wife   ^1,000,    to  be   paid   within  three   calendar 

months  of  ray  death,  in  priority  to  all  other  legacies. 

(2)  To  each  trustee  who  acts  £ . 

(3)  To £ . 

(4)  To i' if  and  when  he  attains  full  age,  to  be  set 

aside  b}^  Trustees. 

(5)  To  each  of  my  servants  (including  servants  in  receipt  of 

weekly  and  monthly  wages),  if  in  my  service  and  not 
under  notice  at  my  death,  iJlO. 

3.  Charitable  legacies  : — 

(1)  To  the Hospital  ^ . 

(2)  To  the Institution  £ . 

Eeceipts  of  the  treasurers  to  be  valid  discharge. 

4.  Annuities  : — 

(1)  To £ per  annum  for  life. 

(2)  To  £ per  annum  for  life. 

Funds  to  be  appropriated  to  answer  annuities.  Power  to  resort  to 
capital  of  appropriated  funds.  Appropriation  to  free  the  remainder 
of  my  estate.    [Government  or  other  annuities  ma}^  be  purchased.] 

(t)  This  schedule  will,  of  course,  be  varied  to  give  effect  to  the  testator's 
■wishes  in  each  case. 
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5.  All  legacies  and  annuities  to  be  paid  and  enjoyed  free  of 
death  duties. 

6.  Residuary  real  and  personal  estate  to  be  held  on  trust  for 
sale  in  usual  way,  with  power  at  discretion  to  postpone  conver- 
sion. Eeversionary  interests  to  be  retained  until  they  fall  into 
possession  unless  a  sale  is  expedient.  Income  of  estate,  however 
invested,  to  be  treated  as  income  except  accumulations  made 
during  minorities. 

7.  Funeral  and  testamentary  expenses,  debts,  legacies  and 
duties  to  be  paid  primarily  out  of  personal  estate. 

8.  Eesidue  to  be  held  on  following  trusts : — 

(1)  Invest — wide  range  of  investments.  Power  to  vary 
investments. 

(2)  Income  to  my  wife  for  life. 

(3)  After  her  death  capital  and  income  to  my  issue  as  my 
wife  appoints  by  deed  or  Will  and  in  default  of  appointment  to 
my  children  in  equal  shares  who  attain  full  age  or  being  female 
marry.  Shares  of  any  of  my  children  who  predecease  me  and 
leave  issue  to  go  to  their  issue  at  twenty-one  in  equal  shares 
2)er  stijycs. 

(4)  Usual  hotchpot  provision. 

9.  Usual  power  of  advancement. 

[Daughters'  shares,  original  and  accruing,  to  be  settled  in  usual 
way  for  benefit  of  themselves  and  their  issue.  Power  to  appoint 
life  interests  to  husbands.  Usual  provision  for  accruer  to  other 
children  on  failure  of  trusts.] 

10.  Trustees  to  have  all  such  powers  of  management  of  unsold 
real  estate  and  chattels  real,  powers  of  apportioning  and  valuing, 
providing  for  duties  and  employing  agents  (with  power  for 
professional  trustees  to  charge)  and  other  powers  as  they  may  in 
their  absolute  discretion  deem  expedient  for  the  purpose  of 
giving  full  effect  to  my  wishes  and  administering  my  estate. 

11.  Trustees  to  have  full  indemnity. 

12.  My  wife  to  have  power  to  appoint  new  trustees  (k). 

Signed  and  declared,  &c.  {continue  Form  No.  85). 


The  use  of  (A-)  If  a  Copy  of  this  schedule  is  at  hand  when  instructions  are  taken  from 

taldn  "^*^  ^°^  t^^c  testator,  it  may  prevent  some  point  being  overlooked.  The  schedule 
instructions.        contains  a  scheme  for  dealing  with  an  estate  on  usual  trusts,  and  it  will  be 

seen  that  the  Will  is  about  one-twentieth  the  length  it  would  be  if  worked 

out. 
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No.  III. 

SHOET  FOEM  of  WILL  of  a  Widower  giving  all  his 
property  In  Trust  for  his  Children  equally,  some  of 
wltom  are  Infants.     (For  a  small  estate.) 

1,  A.  B.,  of,  &C.   {Form    Xo.    1).  Commence- 

ment. 

1.  I  APPOINT,  &c.  (Form  No.  3),  And  I  appoint  my  Trustees  Appointment 
to  be  the  guardians  of  my  infant  children.  and  guardians. 

2.  I  DEVISE  and  bequeath  all  my  real   and   personal   estate  General  devise 

/•IT  I       •  j.£i'iTU  1    and  bequest  on 

(including  any  property  m  respect  of  which  i  have  any  general  trust  for 
power  of  appointment)  unto  my  Trustees,  Upon  trust  to  sell  the  g^^^fj^" 
same  and  (after  payment  of  my  funeral  and  testamentary  expenses 
and  debts  and  the  duties  payable  on  my  death,  all  of  which 
I  charge  primarily  on  my  personal  estate)  to  divide  the  net 
proceeds  of  sale  among  all  or  any  my  children  or  child  living  at 
my  death  who  attain  the  age  of  twenty-one  years  or  being  female 
marry  under  that  age,  and  if  more  than  one  in  equal  shares,  and 
so  that  if  any  child  dies  in  my  lifetime  leaving  issue  living  at  my 
death,  such  child  shall  be  deemed  to  hav.e  survived  me  and  died 
immediately  after  my  death,  with  power  for  my  Trustees  to 
invest  any  money  subject  to  the  trusts  hereof  in  any  investments 
authorised  by  law  for  the  investment  of  trust  money  and  to  vary 
investments,  and  at  discretion  to  raise  the  whole  or  any  part  of 
the  presumptive  share  of  any  infant  child,  and  to  apply  the  same 
for  his  or  her  advancement  or  benefit :  And  I  empower  my 
Trustees  to  postpone  the  conversion  of  any  part  'of  my  property 
for  so  long  as  they  shall  think  fit,  and  so  that  no  reversionary 
interest  be  sold  unless  my  Trustees  see  special  reason  for  sale  : 
And  I  direct  that  the  income,  rents  and  profits  of  any  property 
remaining  unconverted,  and  howsoever  invested,  shall  from  my 
death  be  treated  and  applied  in  the  same  manner  as  the  income 
of  the  proceeds  thereof  would  have  been  payable  and  applicable 
for  the  time  being  if  the  same  had  been  converted.  And  with 
reference  to  any  real  estate  or  chattels  real  I  authorise  my 
Trustees  to  exercise  all  the  powers  which  are  by  the  Settled 
Land  Acts,  1882  to  1890,  conferred  on  a  tenant  for  life  in  posses- 
sion of  land  and  to  apportion  any  investments,  chattels,  or  heredi- 
taments in  or  towards  satisfaction  of  any  share  in  my  estate. 
In  WITNESS,  &c.  (Form  Xo.  85). 
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No.  IV. 


Commence- 
ment. 


Doctrine  of 
election. 


to  their 
election  to 
settle 
appointed 
shares. 


WILL  of  a  Married  Woman  {married  after  1882)  appointing 
Funds  settled  hy  the  Will  of  Iter  Mother  to  her  daughters 
in  equal  shares  (l),  also  giving  her  Eesiduary  Estate 
upon  trust  for  her  Husband  for  a  Protected  Life 
Interest  and  suhject  thereto  for  her  Children  in  equal 
shares.  Settlement  of  cdl  Children's  Shares.  Varia- 
tion where  daughters  are  put  to  their  Election  to  settle 
shares  appointed  ahsolutclg  to  them. 

I,  A.  B.,  of,  &c.  {Form  No.  1). 

1.  Appointment  of  executors  and  trustees — Foi-m  No.  3. 

2.  Appointment  of  funds  settled  hy  the   Will  of   the  mother  of 
the  testatrix  to  her  daughters  {m) — Form  No.  6. 

3.  Legacies  and  annuities — see  Forms  Nos.  9 — 44. 

4.  Directions  that  legacies    and  aniiuities  are  to    he  free  from 
duties,  ct't'. — Form  No.  45  or  45a. 

5.  General  devise  and  bequest  on  trust  for  sale — Form  No.  46. 

6.  Trusts  of  proceeds  of  sale.     Pay  funerid    and    testamentary 
expenses,  debts,  legacies,  duties,  d'c. — Form  No.  48. 

7.  Definition  of  Trust  Fund  and  trusts  thereof— Form  No.  49. 
(1)  Protected  life  interest  to  husband — Adaptt  Form  No.  53. 


[1)  It  is  assumed  that  the  sons   are  otherwise  sufficiently  provided  for. 
They  take  shares  in  the  residue. 

{m)  If  the  testatrix  has  power  to  appoint  by  Will  a  life  interest  to  her 
husband,  it  can  be  exercised  here,  see  Form  No.  7.  If  the  power  authorises 
it.  a  protected  life  interest  may  be  appointed  to  the  husband.  In  this  case 
adapt  Form  No.  53.  If  desii'ed,  the  daughters  can  be  put  to  their  election  to 
settle  their  appointed  shares  upon  the  trusts  declared  of  their  shares  in  the 
Daughters  put  residuary  estate  in  the  following  form  :— Each  daughter  of  mine  who 
attains  a  vested  interest  under  the  foregoing  appointment  shall 
under  the  equitable  doctrine  of  election  be  bound  within  such 
time  as  my  Trustees  may  permit  to  settle  at  the  cost  of  my 
estate  and  to  the  satisfaction  of  my  Trustees  her  appointed  share 
upon  the  trusts  hereinafter  declared  concerning  her  share  in  my 
residuary  estate  and  so  as  to  form  one  fund  therewith  for  all 
purposes,  and  my  Trustees  may  at  their  absolute  discretion  decide 
any  question  as  to  the  amount  and  manner  in  which  in  case  of 
default  compensation  is  to  be  made. 
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(2)  After  the  death  of  my  hushand  tlie  capital  and  income  of 
the  Trust  Fund  shall  he  held  In  trust  for  all  or  any  my  children  Trust  for 
or  child  who  attani  the  age  of  twenty-one  years  or  benig  lemaies  equally  after 
marry  under  that  age,  and  if  more  than  one  in  equal  shares,  but  hu^sbLid,  each 
notwithstanding  the  trusts  aforesaid  I  direct  that  each  child's  ^^'i^gi^pi^^ji^ 
share  shall  be  retained  and  held  on  such  of  the  trusts  hereinafter  settlement. 
declared  concerning  the  same  as  shall  be  subsisting  or  capable  of 
taking  effect  at  my  death,  and  the  gift  thereof  shall  not  fail  by 
reason  only  of  the  death  of  a  child  in  my  lifetime  (»)• 

8.  Advanconoit  clause — Form  No.  57. 

9.  Setth'))te)if  of  cliildroi's  hJuows — Fo)-in  Xo.  60,  substituting 
"husband"  for  "  irife  "  and  "him"  foi-  "Iter"'  at  the  com- 
mencement of  the  Form,  and  iisiiKj  tlie  words  "  child,"  &c.,  tcliicli 
u-ill  he  found  i)i  square  brackets  i)i  tlie  Form  for  use  where  all 
the  children's  shares  are  settled. 

10.  Invest)ne)it  clauses — Form  Xo.  75. 

11.  Power  to  manage,  lease,  c(r.,  real  estate  until  sale  and 
trusts  of  roits  and  jnrifits — Form  Xo.  76. 

12.  Power  to  apportion  and  value,  dx. — Form  Xo.  78, 

13.  Power  to  employ  agents  and  for  professional  trustees  to 
charge — P^ohn  Xo.  81. 

14.  Power  for  liusband  to  appoint  new  trustees — Form  Xo.  83, 
substituting  "  husband "  /'or  "wife.'' 

In  witness,  &c.  {Form  Xo.  85). 


No.  Y. 

WILL  cf  a  Married  Man  giring  an  Annuity  to  Ids  Wife, 
Settled  Legacies  to  Daughters,  and  Eesidue  to  onhj 
Son  (o)  where  the  cltildi-en  are  all  of  full  age. 

I,  A.  B.,  of,  &C.   {Form    Xo.    1).  .  Commence- 

ment. 

1.  Appointment  of  executors  and  trustees — Form  Xo.  3. 

2.  Confirmation  of  testator's    Marriage    Settlement    {if  any) — 
Form  Xo.  5. 


(«)  If  the  husband  is  to  be  given  a  power  of  apiDointment,  use  and  adajit 
Form  No.  ob,  omitting  sub-clause  (3)  of  that  Form,  and  add  hotchj)ot  clause, 
Form  No.  5(5. 

(o)  Where  there  are  several  sons  and  daughters,  see  Free.  YI.,  inf. 


864 


(precedents)  wills  (personal). 


3.  Bequest  to  wife  of  furniture,  dc,  and  legacy  in  priority  to 
other  ler/acies — Form  No.  10. 

4.  Annuity  to  tcife — Form  No.  36. 

5.  Settled  legacies  to  daughters — Form  No.  24,  saying  "  in  any 
of  the  investments  hereinafter  authorised"  instead  of  " invest- 
ments in  wliicli  my  residuary  estate  is  authorised  to  be  invested.'" 

6.  Otlier  legacies  {if  any) — see  Forms  Nos.  9 — 44. 

7.  Direction  that  legacies  and  annuities  are  to  he  free  from 
duties — Form  No.  45  or  45a. 

8.  Residuary  devise  and  bequest  to  son  absolutely  charged  with 
payment  of  funeral  and  testamentary  expenses,  duties,  debts, 
legacies,  and  annuity — Form  No.  50(2)). 

9.  Power  to  employ  agents  and  for  professional  trustee  to  charge 
—Form  No.  81. 

In  witness,  &c.  (Form  No.  85). 


No.  Va. 

Tlie  same  as  last  Precedent  except  that  if  the  residuary 
legatee  (the  son)  dies  in  the  testator's  lifetime  leaving 
issue,  sucli  issue  are  to  take  (q),  with  a  gift  over  to 
daughters  in  settlement  by  reference  to  their  settled 
legacies. 


Commence- 
ment. 


Trusts  of 
residue. 


I,  A.  B.,  of,  &c.  (Form  No.  1). 

1 — 7,  as  ill  last  Precedent. 

8.  General  devise  and  bequest  on  trust  for  sale — Form  No.  46. 

9.  Trusts  of  proceeds  of  sale  to  pay  debts,  legacies,  annuity, 
i(-c. — Form  No.  48. 

10.  My  Trustees  shall  stand  possessed  of  the  residue  of  the 
said  money  and  any  part  of  my  estate  remaining  unconverted 
(hereinafter  with  the  investments  for  the  time  being  representing 


Trust  for 
conversion 
required  in 
case  of  class 
gifts. 


( j>)  If  the  sou  predeceases  the  testator  leaving  issue,  this  Form  will  bj^ 
vii'tue  of  the  Wills  Act,  1837,  s.  33,  make  the  residue  part  of  the  son's  estate. 
If  this  is  not  intended,  see  next  Precedent. 

(q)  As  in  this  case  the  class  to  take  may  be  infants  and  undetermined  at 
the  testator's  death,  the  estate  should  be  vested  in  trustees  on  trust  for  sale. 
In  all  class  gifts  of  a  mixed  residvie  there  should  be  a  trust  for  conversion. 
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the  same  called  my  Eesidnary  Estate)  upon  the  trusts  following  Trusts  of 
(that  is  to  say)  : — 

(1)  If  my  son  John  B.  survives  me,  then  In  trust  for  him  Trust  for  son 

1       1,1  absolutely  if 

absolutely.  he  survives 

(2)  If  my  said  son  dies  in  my  lifetime  leaving  issue  living  at  *^'®  testator. 
my  death,  then  In  trust  for  all  or  any  the  children  or  child  of  testator's 
my  said  son  who  attain  the  age  of  twenty-one  years  or  being  tms^^o^.  ^^^ 
female   marry  under  that  age,  and  if  more  than  one  in  equal  children  (if 
shares. 

(3)  If  no  child  of  my  said  son  attains  a  vested  interest  under  if  son  has  no 
the  foregoing  trust,   then  my  Eesiduary  Estate  (including  any  ^  daughters'^ 
accumulations  made  during  the  minority  of  any  child  of  my  said  e^^^f  shires 
son)   shall   be   held  In  trust  for  all  my   daughters  in    equal  upon  the 

.  same  trusts  as 

shares  (;•),  and  the  gifts  thereof  shall  not  fail  by  reason  only  of  their  legacies. 
the  death  of  any  of  my  daughters  in  my  lifetime,  but  the  share 
or  shares  of  each  of  my  daughters,  as  well  original  as  accruing, 
shall  be  retained  and  held  Upon  the  trusts  and  subject  to  the 
powers  and  provisions  hereinbefore  declared  concerning  the 
legacy  hereinbefore  bequeathed  to  her  and  so  as  to  form  one 
fund  therewith  for  all  purposes  (including  any  hotchpot  pro- 
visions), but  with  this  variation  (s),  (that  is  to  say)  if  any  daughter 
of  mine  shall  not  have  any  child  who  under  the  trust  in  default 
of  appointment  hereinbefore  declared  concerning  her  legacy 
attains  a  vested  interest  in  such  legacy,  then,  subject  to  the 
trusts  and  powers  hereinbefore  declared  in  favour  of  such 
daughter,  her  husband,  and  issue,  the  share,  as  well  original  as 
accruing  or  to  accrue,  in  my  Eesiduary  Estate  to  which  any 
child  of  such  daughter  might  have  attained  a  vested  interest 
shall  accrue  in  equal  shares  to  my  other  daughters  or  daughter 
(not  being  daughters  or  a  daughter  the  trusts  of  whose  legacy 
have  failed  or  determined)  and  be  held  Upon  the  trusts  and 
subject  to  the  powers  and  provisions  hereinbefore  declared 
expressly  or  by  reference  concerning  their  original  shares  in  my 

{r)  If  the  daughters'  shares  in  residue  are  not  to  be  settled,  then  omit  the  Variations  if 
latter  ^xart  of  sub-clause  (3)  after  the  words  "shall  be  held,"  and  sub-   shares  not 
stitute — "  In  trust  for  all  or  any  my  daughters  or  daughter  living  settled, 
at  my  death  who  attain  the  age  of  twenty-one  years  or  marry 
under  that  age,  and  if  more  than  one  in  equal  shares." 

(s)  Form  No.  24  makes  the  daughters'  legacies  fall  into  residue  if  they 
have  no  issue  who  attain  vested  interests  in  their  legacies. 
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(precedents)  wills  (personal). 

Eesiduary  Estate  respectively  and  so  as  to  form  one  fund  with 
each  legacy  respectively  and  so  that  the  gift  of  an  accruing  share 
shall  not  fail  hy  reason  only  of  the  death  of  a  daughter  in  my 
lifetime. 

11.  My  Trustees  may  raise  any  part  or  parts  not  exceeding 
together  one-half  of  the  presumptive  or  vested  share  of  any 
child  of  my  said  son  under  the  trusts  hereinbefore  declared  and 
pay  or  apply  the  same  for  the  advancement  or  benefit  of  such 
child  as  my  Trustees  think  proper. 

12.  Investment  clause  (t) — Form  No.  75. 

13.  Power  to  lease,  (&c.,  and  trusts  of  rents  and  profits  till  sale — 
Form  No.  76. 

14.  Power  to  ajrportion  and  value,  dc. — Form  No.  78. 

15.  Power  to  employ  agents  and  for  professional  trustee  to 
cliarcje — Form  No.  81. 

In  witness,  &c.  {Form  No.  85). 


No.  VI. 

WILL  of  a  Married  Man  giving  an  Annuity  to  his  Wife, 
Legacies  to  Ids  Younger  Children,  and,  residue  to  Ids 
Eldest  Son.  Wliere  all  the  Children  are  Infants  («), 
gift  over  to  first  son  who  attains  full  age. 

I,  A.  B.,  of,  &c.  (Form  No.  1). 

1.  Appointment  of  executors  and  Trustees — Form  No.  3. 

2.  Appointment  of  guardians,  f  desired — Form  No.  4. 

3.  Confirmation  of  testator's    Marriage    Settlement   {if  any) — 
Form  No.  5. 

4.  Bequest  of  furniture,  dx.,  to  wife  and  legacy  in  priority   to 
other  legacies — Form  No.  10. 

5.  Other  legacies — see  Forms  Nos.  9 — 44. 


Trust  to 
invest,  how 
far  ajiplicable. 


{t}  The  investment  clause  will  be  required  for  the  settled  legacies  even  if 
the  son  takes  the  residue  absolutely.  If  the  son  dies  in  the  testator's  life- 
time leaving  infant  children,  a  trust  to  invest  will  be  required,  though  the 
daughters'  shares  may  not  be  settled.  Of  course,  if  the  son  becomes  abso- 
lutely entitled  he  can  stop  any  sale  or  investment  of  the  residue  provided 
that  the  prior  liabilities  are  discharged. 

(m)  Cf.  last  Precedent. 
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6.  Annuitii  to  icifc — Form  No.  36. 

7.  I  BEQUEATH  to  eacli  of  my  children  (other  than  my  eldest  Bequest  of  a 
son,  John  B.)  who  uttams  the  age  of  twenty-one  years,  or  bemg  younger  son 
a  daughter  marries  under  that  age,  the  sum  of  ^15,000,  free  of  a,"i'to"eldi 
duty ;    and   if    any  child    (other   than   my  eldest  son)   dies  in  c^aughter 

''  I       ^  ,    ■'     .  \    .  "^  attaining  that 

my  lifetime  leaving  issue,  living  at  my  death,  then  I  bequeath  age  or  man-y- 
the  legacy  to  which  any  such  child  would  have  been  entitled  if  -. ""    .      , 
he  or  she  had  survived  me  and  attained  a  vested  interest,  to  children  dymg 

,.,,  .„  .,  „  before  testator 

Ins  or  her  children  (if  any)  who  attain  the  age  of  twenty-one  to  go  to  their 
years  or  being  female  marry  under  that  age,  and  if  more  than  '^^^'^  ^' 
one  in  equal  shares. 

8.  If  at  my  death  any   child  or    other  issue  of    mine   pre-  Legacies  of 
sumptively  entitled  to  a  legacy  or  a  share  of  a  legacy  under  the  l.etainej°and 
aforesaid  bequests  shall  be  under  the  age  of  twenty-one  years,  "i^ested, 
and  being  a  female  shall  be  also  unmarried,  then  and   in  every  applicable  for 

.,  .         ,  P  T      •     f       .       1      n    maintenance. 

such  case  the  presumptive  legacy  or  share  oi  such  infant  shall 
be  retained  and  invested  by  my  Trustees  in  any  of  the  invest- 
ments hereinafter  authorised,  and  shall  be  deemed  to  be  property 
held  in  trust  for  that  infant  within  the  meaning  of  section  forty- 
three  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  and 
the  income  thereof  shall  be  applicable  accordingly:  And  my  Advancement 
Trustees  ma}^  if  they  think  fit,  raise  any  part  not  exceeding  a  '^^'*''^'^^- 
moiety  of  the  same  presumptive  legacy  or  share  and  apply  the 
same  for  the  advancement  or  benefit  of  such  infant  at  their 
discretion. 

9.  If  any  of  the  legacies  hereinbefore  bequeathed  shall  fail  to  Legacies 
become  absolutely  vested  in  any  person  or  persons  under  the  vest  to  sink 
foregoing  provisions,  every  such  legacy  and  the  accumulations  ™^'^  lesidue. 
thereof,  and  the  investments  representing  the  same,  or  such  part 
thereof  as  shall  not  have  been  applied  for  the  advancement  of 

any  infant  presumptively  entitled  thereto  as  aforesaid,  shall  fall 
into  and  form  part  of  my  residuary  estate. 

10.  Geiteral  derise  and  bequest  on  trust  for  sale — Form  No.  46. 

11.  Trusts  of  proceeds  of  sale.     Pat/  funeral  and  testamentary 
exjienses,  debts,  le<iaeies  and  duties — Form  No.  48, 

12.  DeJiiiitio)i  of  Trust  Fund  and  trusts  thereof — Form  No.  49. 

(1)  If  my  son  John  B.  survives  me  and  attains  the  age  of 
twenty-one  years,  then  In  trust  for  him  absolutely. 

(2)  If  the  said  John  B.  dies  in  my  lifetime  or  survives  me  and  But  if  he  dies 
dies  under  the  age  of  twenty-one  years,  then  and  in  such  case  "ilen  foThis 
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cliiklren 
attaining  21, 
&c.,  and  if  no 
child,  then  for 
such  son  of 
testator  as 
shall  first 
attain 
21  (x). 


Advancement 
clause. 


my  Trustees  shall  stand  possessed  of  the  Trust  Fund,  In  teust 
for  all  or  any  the  children  or  child  of  the  said  John  B.  who 
attain  the  age  of  twenty-one  years  or  being  female  marry  under 
that  age,  and  if  more  than  one  in  equal  shares,  and  if  there 
shall  be  no  such  child  of  my  said  son,  then  In  Trust  for  such 
son  of  mine  (other  than  the  said  John  B.)  as  survives  me  and 
first  attains  the  age  of  twenty-one  years. 

13.  My  Trustees  may  at  any  time  or  times  during  the  minority 
of  the  said  John  B.,  or  any  other  person  for  the  time  being 
entitled  in  expectancy  to  the  Trust  Fund  or  any  part  thereof 
under  my  Will,  raise  thereout  any  sum   or  sums  not  exceeding 

together  the  sum  of  £ ,  and  may   ajpply  the  same  for  the 

advancement  or  benefit  of  such  infant  as  my  Trustees  think  fit. 

14.  Investment  elauscs — Form.  No.  75. 

15.  Power  to  lease,  dc,  and  Trusts  of  rents  and  pro/its — Form 
No.  76,  omitting  references  to  S.  L.  Acts,  1884,  s.  7. 

16.  Power  to  apportion  and  vcdue,  dx. — Form  No.  78. 

17. --Power  to  employ  agents  and  for  professional  trustees  to 
charge — Form  No.  81. 

In  witness,  &c.  {Form  No.  85). 


Commence- 
ment. 


£lection. 


No.  VII. 

WILL  cf  a  Married  Man  appointing  Shares  under  his 
Mother's  Will  to  Daughters.  Bequest  of  Testator's 
Residuary  Estate  upon  Trusts  for  Wife  for  life  and 
then  to  Issue.  Settlement  of  Daughters'  Shares  in 
Residue,  witli  directions  for  them  to  settle  their 
Appointed  Shares  or  Forfeit  their  Shares  in 
Residue  {])). 

I,  A.  B.,  of,  &c.  {Form  No.  1). 

1.  Appointment  of  executors  and  Trustees — Form  No.  3. 

(.»:)  If  dedred,  the  trusts  may  be  extended  to  the  chiklren  of  other  sons 
who  die  vmder  age,  with  an  ultimate  trust  in  favour  of  the  testator's  daughters 
and  their  issue. 

{y)  The  shares  appointed  cannot,  of  course,  be  settled  by  the  testator ;  and 
this  Precedent  will  be  found  useful  where  the  settlement  funds  are  large 
and  the  testator's  estate  is  small. 

For  a  clause  putting  daughters  to  their  election,  see  Prec.  IV.,  p.  862,  sup. 
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2.  Bequest  of  furniture,  c(-c.,  to  wife  and  legacy  to  her  in  jirioj-iti/ 
to  all  other  legacies — Form  No.  10. 

3.  Appointment  of  the  whole  fund,  subject  to  the  trusts  <fthe  Will 
of  testator  s  mother  in  farour  of  testator  s  daughters — Fomn  Xo.  6. 

4.  General  devise  and  bequest  on  trust  for  sale — Form  No.  46. 

5.  Trusts  of  proceeds  of  sale.     Pay  funeral   and    testamentary 
expenses,  debts,  legacies,  and  duties — Form  No.  48. 

6.  Definition  of  Trust  Fund  and  trusts  tliereof — Form  No.  49. 

(1)  Income  to   wife  for  life — Form  No.  51. 

(2)  Trusts   for    issue    as  wife    shcdl    appoint,    in    default  for 
children  equcdly  at  twenty-one  or  marriage — Form  No.  55. 

(3)  HotchiKd  clause — Form  No.  56. 

7.  Advancement  clause — Form  No.  57. 

8.  Settlenient  of  duugliters    shares — Form  No.  60. 

9.  (1)  I  DiEECT  that  every  daughter  of  mine  who  survives  me  Forfeiture 
and   under   the  trusts  hereinbefore    contained,  or    under    any  Vtit^oxt^. 
appointment  by  my   wife  under    the   power  hereinbefore  con- 
ferred on  her,  takes  any  share  or  interest  in  the  Trust  Fund, 

shall  within  one  year  after  my  death,  or  within  one  year  after  she 
attains  full  age  or  after  her  marriage  (which  first  happens),  or 
within  such  further  time  as  my  Trustees  shall  permit  and  to  the 
satisfaction  of  my  Trustees,  settle  the  share  hereinbefore 
appointed  to  her  in  the  residuary  estate  of  my  mother,  Upon  the 
trusts  and  subject  to  the  powers  and  provisions  hereinbefore 
declared  concerning  such  daughter's  share  in  the  Trust  Fund : 
And  if  any  daughter  of  mine  shall  neglect  or  refuse  to  settle 
her  share  in  the  residuary  estate  of  my  mother  in  manner 
and  within  the  period  aforesaid  or  within  such  further  time  as 
my  Trustees  shall  permit,  then  in  such  case  such  daughter  and 
her  issue  shall  not  take  any  share  or  shares,  whether  original  or 
accruing  or  to  accrue,  in  the  Trust  Fund  under  the  trusts  and 
powers  of  my  Will,  and  such  share  or  shares  to  which  such 
daughter  or  her  issue  might  have  become  entitled  under  the 
trusts  or  powers  thereof  shall  go  and  be  held  Upon  and  subject 
to  the  trusts,  powers  and  provisions  upon  and  subject  to  which 
the  same  would  have  been  held  if  such  daughter  had  died  in  my 
lifetime  without  ever  having  been  married. 

(2)  The  concurrence  of  my  Trustees  in  any  such  settlement 
shall  be  conclusive  evidence  that  their  requirements  have  beeii 
complied  with. 
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10.  Investment  clauses — Form  No.  75. 

11.  Power  to  lease,  d-c.,  and  trusts  of  roits  and  pro/its — Form 
No.  76. 

12.  Ponwr  to  ajjportion  and  value — Form  No.  78. 

13.  Indemnity  to  executors  and  Trustees — Form  No.  80. 

14.  Power   to  employ   agents   and   for  professional  trustees    to 
charge — Form  No.  81. 

15.  Power  for  wife  to  appoint  new  trustees — Form  No.  83. 
In  witness,  &c.  (Form  No.  85). 


No.  YIII. 

WILL  of  a  Widower  settling  the  Shares  of  each  of  his 
Children  and  giving  the  Trustees  power  to  Make 
Over  absolutely  the  Shares  of  Sons  when  they  attain 
Twenty-five  {z). 


Commence- 
ment. 


Trust  for 
children 
equally,  shares 
to  be  retained 
in  settlement. 


Better  method 
of  retaining 
control  than 
postponing 
the  vesting. 


I,  A.B.,  of,  &c.  {Form  No.  1). 

1.  Appointment  of  executors  and  Trustees — Form  No.  3,  and 
appointment  of  guardians  if  required — Form  No.  4. 

2.  Legacies  (if  any) — see  Forms  Nos.  9 — 44. 

3.  General  devise  and  bequest  on  trust  for  sale — Form  No.  46. 

4.  Trusts  of  proceeds  of  sale.  Pay  funeral  and  testamentary 
expenses,  debts,  dc. — Form  No.  48. 

5.  Definition  of  Trust  Fund  a}ul  trusts  thereof  —  Form 
No.  49. 

In  trust  for  all  or  any  my  children  or  child  who  attain  the 
age  of  twenty-one  years  or  being  female  marry  under  that  age, 
and  if  more  than  one  in  equal  shares,  but  so  that  each  child's 
share  shall  be  retained  and  held  on  such  of  the  trusts  herein- 
after declared  concerning  the  same  as  shall  be  subsisting  or 
capable  of  taking  effect  at  my  death,  and  the  gift  thereof  shall 
not  fail  by  reason  only  of  the  death  of  a  child  in  my  lifetime. 

6.  Advancement  clause — Form  No.  57. 

7.  Settlement  of  all  children's  shares — Form  No.  60,  omitting 
references   to  the  testator's  wife  and  using  the  variations  for   the 

(z)  This  is  a  more  convenient  method  of  retaining  the  control  of  shares 
after  a  child  attains  twenty-one  than  postponing  vesting  until  twenty-five, 
see  notes  to  Form  No.  6L     Of.  Form  No.  60a. 


Iiare 
he 


WILL    POSTPONING    VESTING.  grj-^ 

jouua  in  the  Form. 

8    NowiTHSTANDiNr.    the    trusts   hereinbefore    declared    mv  p       . 
Trustees,  if  they  in  their  absok.te  discretion  think  fit    may  al  ^-'^"  " 
any  fme  and  fronr  time  to  time  after  any  son  of  mine  shall  have  'Sir* 
a  tamed  the  age  of  twenty-live  years  pay  or  transfer  the  whole  uS^^' 
01  any  part  of  the  share  of  such  son  of  mine  or  any  property  ^■ 
appropriated  m  or   to^vards   satisfaction  of  such  share  to  hin^ 
absolutely,    and    thereupon    the    trusts    hereinbefore    declared 
concernmg  the  share  of  such  son  of  mine  or  any  part  tiu^'ol 
as  the  «.se  may  be)  shall  to  the  extent  of  such  paynJt  or 
transfer  forthwith  determine,  and  my  Trustees  may  at  the    ike 
discretion  by  deed   reyoke  the  trusts  declared  concerning  any 
share  whrch  may  thereafter  accrue  to  any  such  son,  and  there! 
npon  the  same  shall  be  held  In  trust  for  him  absolutely 
y.  InreHtment  clauses— Form  No.  75. 

No^ie'.'""'"'  '"  '""'"^'■'  "'"'  ""'''   '"■>''■""■'  "•"!  Prof,ts-For„, 

11.  Power  to  apportion  and  value— Form  Xo   78 

12.  Indemnity  to  executors  and  Truslees-Form  i\'o.  80 

In  witness,  &c.  (Form  Xo.  85). 


No.  IX. 

WILL  q/-aWiD0WEB  u-here  children's  shares  vest  at  the  age 
of  Twenty-five,  and  in  the  case  of  Daughters  on 
Marriage  (a). 

I,  A.  B.,  of,  &c.  {Form  No.  1). 

-        .  .  Commence- 

1.  Appointment  of  executors  and  Trustees— Form  No   3    and  "''''*" 
appointment  of  guardians  {if  required)— Form  No.  4. 
'^-  Legacies  {if  any)— see  Forms  Nos.  ^~U. 

3.  General  devise  and  bequest  on  trust  for  sale— Form  No  46 

4.  Trnsts   oj  proceeds    of  sale.   Pay  funeral  and  testamentary, 
expenses,  debts,  dc.—Form  No.  48. 


872  (precedents)  wills  (personal). 

5.  Definition  of  Trust  Fund  and  trusts  thereof — Form  No.  49. 
Trusts  for  children  and  issue  of  deceased  children  of  testator  all 
living  at  his  death,  shares  vesting  at  twenty  five  or  marriage.  Select 
ivhichever  of  Forms  Nos.  61,  62,  or  63  is  required. 

6.  Investment  clauses — Form  No.  75. 

7.  Poiver  to  lease,  dc,  and  trusts  of  rents  and  profits — Form 
No.  76,  omitting  references  to  S.  L.  Act,  1884,  s.  7. 

8.  Power  to  apportion  and  value,  cix. — Form  No.  78. 

9.  Indemnity  to  executors  and  Trustees — Form  No.  80. 

10.  Power  to  emjyloy  agents  and  for  professional  trustees  to 
charge — Form  No.  81. 

In  witness,  &c.   {Form  No.  85). 


No.  X. 

WILL  of  a  Trader.  Devise  and  Bequest  of  Real  and 
Personal  estate  to  Trustees  ;  Directions  to  carry  on 
Business  »/?i/7  Youngest  Son  of  Testator  attai)is  Twenty- 
one,  and  during  the  same  period  to  pay  Annual  Sum  to 
Testator^s  Wife,  determinable  on  her  Second  Marriage. 
Wlien  youngest  Son  attains  twenty-one,  Business  to  he 
offered  for  Sale  to  Sons  in  Succession,  and  Lease  of 
Business  Premises  to  he  made  to  jnuchaser.  Annual 
Sum  to  be  paid  to  Wife,  and  subject  thereto  Surplus  to 
go  to  all  the  Children  equally  {h). 

Commence-  I,  A.  B.,  of,  &C.      (Fomi  No.  1). 

ment.  -<  j  ■  /•  i    m  -n  -it         r« 

1.  Appointment  of  executors  anid  Irustees — lorm  No.  3. 

2.  Legacies  {if  any) — see  Forms  Nos.  9 — 44. 

3.  I  devise  and  bequeath  all  the  real  and  personal  estate 
not  hereby  or  by  any  codicil  otherwise  specifically  disposed  of, 
and  which  I  can  dispose  of  by  Will  in  any  manner  I  think 
proper  either  as  beneficially  entitled  thereto  or  under  any 
general  power,  unto  my  Trustees,  Upon  trust  that  my  Trustees 
shall  (subject  to  the  provisions  hereinafter  contained  relating  to 

the  business  of  now  carried  on  by  me   at  and    the 

premises  upon  which  the  same  is  carried  on)  sell  (continue  as 
in  Form  No.  46). 

(I))  See  also  the  Forms  imder  the  heading  "  Provisions  as  to  Interests  in 
Businesses,"  Nos.  71 — 74, 
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4.  Trusts  of  proceeds  of  sale.    Pay  funeral   and  testamentan/ 
expenses,  debts,  t(c.~Fonn  No.  48. 

5.  My  Trustees  shall  stand  possessed  of  the  investments 
hereinbefore  directed  to  be  made  or  authorised  to  be  retained 
(including  any  part  of  my  residuary  estate  remaining 
unconverted)  and  the  investments  for  the  time  being  representing 
the  same  (hereinafter  called  the  Trust  Fund)  and  the  animal 
income  thereof,  and  also  (until  the  sale  thereof)  of  my  said  business 
and  the  profits  thereof  and  the  premises  upon  which  the  same 
is  carried  on,  Upon  tlie  trusts  and  subject  to  the  powers  and 
provisions  hereinafter  declared  concerning  the  same. 

6.  My  Trustees  shall  continue  to  carry  on  my  said  business  until  Upon  trust  to 
the  youngest  for  the  time  being  of  my  four  sons,  namely  {names  buZe°ss  until 
of  four  sons),  attains  the  age  of  twenty-one  years,  with    liberty  youngest  son 
for  my  Trustees  to  use  and  employ  in  the  said  business  such  ""''"' ^^• 
part  of  the  capital  or  income  of  the  Trust  Fund  as  they  may 

think  fit,  and  with  liberty  for  that  purpose  to  resort  to  any 
accumulations  of  income  or  profits  which  may  have  arisen 
under  the  direction  for  accumulation  hereinafter  contained,  and 
with  liberty  also  for  my  Trustees  to  employ  any  or  either  of  my 
said  sons  or  any  other  person  or  persons  to  be  the  manager 
or  managers  of  the  said  business,  and  also  to  employ  such 
assistants  and  servants  in  the  said  business,  and  to  pay  and 
allow  to  such  manager  or  managers,  assistants  and  servants 
such  salaries  and  wages  and  generally  to  conduct  and  carry 
on  the  said  business  in  such  manner  as  my  Trustees  shall  in 
their  absolute  discretion  think  fit  without  being  hable  to  account 
for  the  exercise  of  such  discretion. 

7.  Until  the  youngest  for  the  time  being   of  my    said    four  Until  voun^^est 
sons  attains  the  age  of  twenty-one  years  my  Trustees  shall  out  rann'SrsuL 
of  the  income  of  the  Trust  Fund  and  the  profits  arising  from  SfeXinc!° 
the  said  business  in  the  first  place  pay  to  my  wife  so  loner  as  ^vidrnXod  for 
she  remains  my  widow  free  of  duty  the  annual  sum  of  1'^-    oftfanr' 
she  tliereout  maintaining  and  educating  such  of  my  children  as  aSnu^r*" 
shall  for  the  time  being  be  under  the  age  of  twenty-one  years  ^jyo^^^^^i^ 
(but  so  that  my  Trustees  shall  not  be  concerned  to  see  to  the  '"'  °  '^'* 
application  of  the  said  annuity),  and  in  the  next  place  pay  free  of 
duty  to  each  child  of  mine,  if  and  when  he  or  she  attains  the 

age  of  twenty-one  years,  the  annual  sum  of  £ ,  and  if  my 

wife  shall  die  or  marry  again  before  the  youngest  of  my  said 
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(precedents)  wills  (personal). 


Surplus 
income  to  be 
accumulated. 


Remuneration 
of  Trustees. 


Wlien 

youngest  son 
attains  21 
business  to  be 
offered  for 
sale  to  such 
son  as  shall  be 
manager ;  if 
no  such  son,  or 
if  he  refuses, 
then  to  all  the 
sons  in  order 
according  to 
seniority ;  and 
if  all  the  sons 
decline,  then 
to  be  sold  to 
any  other 
person. 


Offer  to  be 
accepted 
within  given 
time. 

Price  to  be 
fixed  by 
valuation. 


sons  attains  the  age  of  twenty-one  years,  or  dies,  then  my 
Trustees  shall  (in  addition  to  any  annual  sums  payable  as  afore- 
said to  such  of  my  children  as  shall  have  attained  full  age)  pay 
and  apply  such  annual  sum  as  they  may  think  fit  for  or  toM-ards 
the  maintenance  and  education  or  benefit  of  such  of  my 
children  as  shall  for  the  time  being  be  under  the  age  of  twenty- 
one  years,  and  shall  accumulate  the  surphis  of  the  said  income 
in  the  way  of  compound  interest  by  investing  the  same  and  all 
the  resulting  income  thereof  in  any  of  the  investments  hereinafter 
authorised,  with  power  to  vary  investments. 

7a.  Every  Trustee  for  the  time  being  carr^'ing  on  the  said 
business  shall  be  entitled  to  retain  out  of  the  net  yearly  profits 
thereof  the  sum  of  i' — —  in  every  year  as  a  remuneration,  and 
any  two  or  more  of  my  Trustees  for  the  time  being  may 
carry  on  the  said  business  without  my  other  trustees  or  trustee. 

8.  If  and  when  the  youngest  for  the  time  being  of  my  said 
four  sons  attains  the  age  of  twenty-one  years,  my  Trustees  shall 
offer  the  said  business  for  sale  to  any  one  of  my  sons  who  may 
then  bo  manager  of  the  said  business,  and  if  two  or  more  of  my 
sons  shall  be  managers,  then  to  each  manager  in  succession 
according  to  seniority  of  age,  and  if  such  manager  or  all  such 
managers  shall  refuse  the  offer,  or  if  none  of  my  sons  shall  then 
be  the  manager  of  the  said  business,  my  Trustees  shall  offer  the 
said  business  for  sale  to  my  sons  then  living  (other  than  any  son 
or  sons  who  may  have  j)reviously  refused  as  aforesaid)  successively 
according  to  seniority,  and  if  all  my  sons  shall  decline  such  offer 
my  Trustees  shall  sell  the  said  business  to  any  person  or  persons 
or  corporation  and  in  such  manner  as  they  may  think  fit. 

9.  E.vcH  of  my  sons  to  whom  an  offer  of  sale  shall  be  made 

as  aforesaid  shall   be  allowed days  within  which  he  must 

either  accept  or  decline  such  offer,  and  if  he  shall  not  accept  the 
same  within  such  j)eriod,  he  shall  be  deemed  to  have  declined 
it :  And  if  any  of  my  sons  shall  accept  the  said  offer,  the  price  to 
be  paid  for  the  said  business  shall  be  ascertained  by  the  valuation 
of  two  independent  persons,  one  to  be  named  by  my  Trustees 
and  the  other  by  the  purchaser,  or  in  case  of  their  disagreement, 
by  an  umpire  to  be  chosen  by  such  two  valuers,  and  if  either 
party  shall  fail  to  name  a  valuer,  or  to  notify  it  in  writing  to  the 

other  party  for days  after  the  day  on  which  the  offer  shall 

be  accepted,  or  if  the  valuer  named  by  either  party  shall  refuse 
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or  neglect  to  act,  then  the  vaUiation  shall  be  made  by  the  valuer 
of  the  other  party  alone. 

10.  No  purchaser  under  my  "Will  shall  be  concerned  to  see  or  Proviso  that 
inquire  whether  the  business  has  been  duly  offered  for  sale  to  s\*iau"'be  bound 
my  sons  as  hereby  directed,  nor  whether  any  such  offer  shall  *°,  "Ij^'^"®^ 
have  been  accepted  or  declined,  nor  shall  the  title  of  such  pur-  has  been 
chaser  be  afterwards   impeached    on  the  ground  that  the  said 
business  had  not  previously  been  duly  offered  for  sale  as  aforesaid, 

or  that  any  such  offer  (if  made)  had  not  been  duly  declined. 

11.  If  any  of  my  sons  shall  purchase  the  business  as  afore-  Lease  to  be 
said,  my  Trustees  shall  grant  to  him  a  lease  of  the  premises  at  buthiess 

which  the  business  is  carried  on  (namely)  (describiii;/  it),  pu^.™aser  of 

and  of  all  the  plant  and  machinery  in  and  about  the  same,   for  busmess; 

any   term  not    exceeding   3'ears    in  possession    from  the 

granting  of  such  lease,  at  a  rent  the  amount  whereof  shall  be 
determined  l)y  valuation  in  the  same  manner  as  is  hereinbefore 
directed  with  regard  to  the  purchase-money  of  the  business.  And 

the  said  lease  shall  contain  covenants  by  the  lessee  for  keeping 
in  rei^air  the  said  premises,  plant  and  machinery,  for  substi- 
tuting plant  and  machinery  of  equal  value  in  the  place  of  any 
that  may  be  removed  b}'  the  lessee  during  the  term  and  keeping 
the  same  in  repair,  and  for  delivering  up  the  premises,  plant  and 
machinery  at  the  end  of  the  term  in  as  good  repair  and  con- 
dition as  at  the  commencement  of  such  term,  and  such  other 
covenants  and  conditions  as  are  usual  in  leases  of  the  like  nature, 
w^ith  such  variations  as  my  Trustees  shall  in  their  absolute 
discretion  think  lit. 

12.  If  any  of  my  sons  shall  purchase  the  business  as  afore-  if  son 
said   he  shall  pay  one-third  at  least  of  the  purchase-money  at  one^hird^of 
the  time  of  completing  the  purchase,   but  the  remaining  two-  moMv^to  be 
thirds   or   any   less    proportion    of   the    purchase-money    may  P'^^*^  down, 

.  i.  ./  ./     j^jj(;j  remaining 

remain  a  debt  from  him  to  m}'  estate  for  any  period  not  exceed-  two-thirds 
ing  five  years  from  the  time  of  completion,  and  shall  be  secured  security^oHiis^ 
in  the  meantime,  with  interest  thereon  at  the  rate  of  j£4  per  cent.  ve^^Ve! 
per  annum,  by  a  mortgage  (by  way  of  sub-demise  or  otherwise) 
of  all  the  interest  of  the  purchaser  in  the  premises  purchased 
by  or  demised  to  him. 

13.  All  money  arising  from  the  sale  of  my  said  business  investment  of 
shall  be  invested  by  my  Trustees  in  any  of  the  investments  of  busLess!*  ^ 
hereinafter  authorised,  with  power  to  vary  investments,  and  shall 
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(precedents)   wills  (personal). 


Trusts  of 
residue  after 
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21. 


Annuity  to 
wife  during 
widowhood. 


Trusts  for 
children  and 
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deceased 
children 
living  at 
testator's 
death. 


Advanceiucnt 
clause. 


form  one  fund  with  and  be  deemed  to  be  part  of  the  Trust 
Fund. 

14.  If  and  when  the  youngest  for  the  time  being  of  my  said 
four  sons  attains  the  age  of  twenty-one  years,  my  Trustees  sliall 
stand  possessed  of  the  Trust  Fund  and  the  income  thereof 
(including  therein  any  rent  received  in  respect  of  my  business 
premises)  Upon  the  trusts  and  subject  to  the  pow'ers  and 
provisions  following  (that  is  to  say)  : — 

(1)  Upon  trust  in  the  first  place  to  set  aside  such  investments 
as  shall  be  sufficient  at  the  time  of  appropriation  to  produce  the 

annual    sum  of  X and  to  pay  such  annual  sum  to  my  wife 

during  her  widowhood,  with  power  to  resort  to  the  capital  of  the 
appropriated  fund  whenever  the  income  shall  be  insufficient,  such 
annual  sum  to  commence  from  the  time  when  the  youngest 
for  the  time  being  of  my  said  four  sons  attains  the  age  of  twenty- 
one  years  and  to  be  considered  as  accruing  from  day  to  day, 
but  to  be  paid  by  equal  half-yearly  payments,  the  first  half-yearly 
payment  to  be  made  at  the  end  of  six  calendar  months  after 
the  day   hereinbefore  appointed  for  the  commencement  thereof  : 

(2)  Subject  to  the  trust  for  api3ropriation  hereinbefore 
declared,  the  Trust  Fund  (including  after  the  death  or  re- 
marriage of  my  Wife  (which  first  happens)  the  appropriated  fund 
or  so  much  thereof  as  shall  not  have  been  applied  under  the 
trusts  aforesaid)  shall  be  held  In  trust  in  equal  shares  {continue 
Form  Xo.  59). 

15.  I  EMPOWER  my  Trustees,  at  their  discretion,  to  raise  any 
part  not  exceeding  one  moiety  of  the  presumptive  share  for  the 
time  being  of  any  infant  child  of  mine  in  the  Trust  Fund  and 
to  apply  the  same  for  his  or  her  advancement  or  benefit  as  my 
Trustees  shall  think  fit. 

16.  Investment  clause — Form  No.  75. 

17.  Powers  of  manar/ement  and  trusts  of  rents  and  profits  till 
sale — Form  No.  76. 

18.  Provision  as  to  two  periods  of  acciumdation  being  taken — 
sub -clause  {5)  of  Form  No.  62,  saying,  "after  the  youngest  of  my 
said  sons  attains  the  age  of  21  5^ears,"  instead  of  "  after  the  expi- 
ration of  21  years  from  my  death  J" 

19.  Poiver  to  aj)portion  and  value,  dc. — Form  No.  78. 

[19a.  Power  for  Trustee  personally  interested  to  act,  if  req^uired 
—  Form  No.  79.] 
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20.  Indemnity  to  executors  and  Trustees — Form  No.  80. 

21.  Power   to    emploj/    agents    and  for  professioud    trustee     to 
charge — Form  Xo.  81. 

22.  Power  to  appoint  new  Trustees  during  widow]t>od — For)n 
No.  83. 

In  witness,  &c.   (For)n  No.  85). 

No.  XL 

WILL  of  Real  and  Personal  Estate,  including  Real 
Estate  in  Scotland,  Australia,  and  New  Zealand  (d), 
Upon  Trusts /or  Sale  and  Conversion. 

I,  A.  B.,  of,  Szc.  now  domiciled  in  England  {Form  No.  1). 

1.  Appointment  of  txecntors  and  trustees — Form  No.  S  (e). 

2.  I   devise    and   bequeath  all  the    real  and  personal  estate  General  devise 
not  hereby  or  by  any  codicil  otherwise   specifically  disposed  of  °j  Enikn?^ 
in  or  arising  in  England,  Scotland,  Australia,  New  Zealand,  or  Seotiami, 

Australia,  or 

elsewhere,  of  or  to  which  I  am  now  or  at  my  death  shall  be  seised,  elsewhere,  to 
possessed,  or  entitled,  or  over  which  I  now  or  at  my  death  may  trust  for'sX 
have    any  general  testamentary  power  of  disposition   iinto  my  g|on.°°'"^'^^ 
Trustees,  Upon  trust  (continue  as  in  Form  No.  46). 

3.  J'rusts  of  proceeds  of  sale.  Pay  funeral  and  testamentdry 
expenses,  debts,  tOc. — Form  No.  48. 

4.  Definition  of  Trust  Fund  and  trusts  thereof — Form  No.  49. 

(1)  Income  to  icife  for  life — Form  No.  51. 

(2)  Issue  as  wife  appoints  and  in  default  for  cliildren — Form 
No.  55. 

(3)  Hotchpot  clause — Form  No.  56. 

5.  The  provisions  of  section  forty-three  of  the  Conveyancing  Maintenance 
and  Law  of  Property  Act,  1881,  shall  apply  to  my  Will  in  like  ^^''"'''■ 
manner  in  all  respects  as  if  all  property  subject    to  the    trusts 

hereof  were  in  England. 

((/)  The  English  Wills  Act  has  been  adopted  in  Australia  and  New 
Zealand  and  most  of  the  other  British  colonies.  In  South  Africa  the  Eomau- 
Dutch  law  prevails. 

Whenever  practicable,  separate  Wills  should  be  made  under  local  expert 
advice  dealing  with  the  land  and  immovable  property  in  each  separate 
countrj\  The  testator  should  make  his  Will  of  personal  estate  (other  than 
chattels  real)  in  accordance  with  the  law  obtaining  in  the  country'  in  which 
he  is  domiciled. 

(e)  In  some  cases  it  is  desii-able  to  appoint  separate  trustees  and  executors, 
see  next  Precedent. 
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powers  and 
indemnities. 


6.  Advancement  clause — Form  No.  57. 

7.  Powers  of  management  and  trusts  of  rents  and  pn  fits — Form 
No.  76,  saying  at  the  end  : — "  Provided  always,  that  the  foregoing 
powers  shall  have  effect  in  all  respects  as  nearly  as  may  be  as  if 
all  land  and  immovable  property  subject  to  the  trusts  of  my  Will 
were  situated  in  England." 

8.  As  regards  any  property  out  of  the  United  Kingdom  my 
Trustees  may  appoint  attorneys,  agents  and  managers  with  such 
remuneration  as  they  shall  think  proper,  and  may  delegate  to 
any  such  persons  all  or  any  of  the  powers  hereby  vested  in 
them,  and  may  advance  to  them  any  money  out  of  my  estate 
for  any  purpose  connected  with  the  management  of  the  said 
property  without  being  answerable  for  any  loss  arising  thereby. 

9.  Investment  clauses — Form  Xo.  75.  If  power  to  purchase 
land  is  reiiu'ircd,  tJien  extend  Form  No.  75a  to  any  immovable 
proper  ti/  in  I  he  United  Kingdom  or  any  BritisJi  Ctdony,  State,  or 
Dependency. 

10.  My  Trustees  may  make  arrangements  among  themselves 
for  the  division  between  them  of  the  business  of  the  trust,  and 
in  particular  may  leave  the  management  of  my  property  in  any 
country  out  of  Great  Britain  to  any  one  or  more  of  their  number 
who  may  be  resident  there,  and  the  management  of  my  property 
in  Great  Britain  to  any  one  or  more  of  their  number  who  may 
be  resident  there,  and  in  such  case  the  trustee  or  trustees  with 
whom  the  management  of  part  of  my  property  shall  be  left  as 
aforesaid  shall  so  long  as  the  arrangement  remains  in  force  be 
competent  by  himself  or  themselves  to  exercise  the  trust  for  sale 
and  all  the  powers  of  management  conferred  by  my  Will  in 
relation  to  that  property,  and  for  that  purpose  shall  have  power 
as  attorney  or  attorneys  to  sign  and  execute  in  the  name  or 
names  of  my  other  trustee  or  trustees  any  deed,  agreement  or 
other  instrument. 

11.  This  Will  shall  so  far  as  possible  be  construed  and  have 
effect  in  like  manner  as  if  the  general  law  (including  the  statute 
law)  of  England  applied  thereto  in  all  respects,  and  so  far  as 
necessary  all  English  statutory  powers,  indemnities  and  pro- 
visions shall  (in  addition  to  any  powers  given  by  any  local  law  or 


(/)  As  to  powers  of  management  in  Scotland,  see  the  Trusts  (Scotland) 
Act,  1867,  ss.  2,  3;  Act  of  1887,  s.  2 ;  and  as  to  domicile,  Re  Craignish,  1892, 
3  Ch.  180. 
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Legislature)  be  deemed  to  have  been  expressly  inserted  herein, 
and  in  particular,  but  without  prejudice  to  the  generality  of  the 
foregoing  provision,  all  the  provisions  relating  to  the  appointment 
and  discharge  of  trustees  contained  in  the  Trustee  Act,  1893, 
shall  api)ly  to  this  Will. 

12.  Potrcrs  to  apportion  tuul  value,  dc. — Form  Xo.  78. 

13.  General  icide  indemnity — Form  No.  80. 

14.  Power  to  employ  agents,  etc. — Form  No.  81. 
In  witness,  itc.  {g)  (Form  No.  85). 

No.  XII. 

WILL  of  Property  in  England  and  in  the  United  States 
of  America  (// ). 

I,  A.  B.,  of,  &c.  {Form  No.  1). 

1.  I  APPOINT  C.  D.,  of,  &c.,  and  E.  F.,  of,  ko,.  (hereinafter  called  Appointment 
my   American    Trustees),    to    be    my    American    executors   to  executoVs^" 
administer  my  personal  estate  in  the  United  States  of  America, 
meaning  thereby  all  stocks  and  loans  of  corporations  created  by 

the  United  States  and  by  the  States  thereof,  and  all  loans  of 
any  of  the  States  of  the  United  States  or  of  any  municipality 
created  by  any  such  State,  all  policies  of  insurance,  and  all 
debts,  moneys  and  personal  property  due  or  belonging  to  me 
at  the  time  of  my  death,  or  which  may  become  due  or  belong 
to  my  estate  thereafter  not  collectible  by  my  English  executors 
by  virtue  of  the  grant  of  letters  testamentary  to  them  by  any 
of  the  Courts  of  the  United  Kingdom. 

2.  I  APPOINT  G.   H.,  of,  &c.,   and   I.  K.,  of,   &c.    (hereinafter  and  of  English 
called   my  English  Trustees),   to   be   my  English    executors   to  ^^^*^^  °'^" 
administer  all  my  personal  estate  other  than  what  is  herein- 
before directed  to  be  administered  by  my  American  executors, 

and  also  my  real  estate  in  England. 

(Add  legacies  and  specific  gifts  if  required.) 

3.  I  devise  all  the  real  estate  of  every  kind  situated  or  arising  in  Devise  of 
any  part  of  the  United  States  of  x\merica  belonging  to  me  or  over  America  to 
which  I  have  any  general  testamentary  power  of  disposition  unto  ^™®"''^"- 

(g)  The  Will    must  as  regards  immovable  property  be  validly  executed  Execution, 
according  to  the  laws  of  the  different  countries,  and  an  exjDert  opinion  may 
be  necessary  on  this  point. 

(A)  This  Precedent  may   be  readily  adapted  to  property  in   any  British 
colony. 


880  (precedents)  wills  (personal). 

Trustees  in  my  American  Trustees,  In  trust,  without  any  more  delay  than 
is  consistent  with  the  reahzation  of  reasonable  prices,  to  sell  and 
disj)ose  of  all  the  said  real  estate  in  any  way  or  manner  at 
IDublic  or  private  sale,  with  power  to  execute  valid  deeds  of  con- 
veyance thereof  in  fee  simple  or  for  any  less  estate,  without  any 
obligation  on  the  part  of  the  purchasers  to  see  to  or  be  respon- 
sible for  the  ajjplication  of  the  purchase-money,  and  with  power 
as  regards  any  real  estate  agreed  to  be  sold  in  my  lifetime  to 
perfect  the  title  thereto  and  convey  the  same  to  the  purchasers 
thereof. 

Aineiican  4.  My  American  Trustees  shall  remit  to  my  English  Trustees 

executors  and         ,,  •    ■  r  ,^  it  i  i     i        •  . 

Trustees  to  all  mouoy  arisHig  trom  the  sale  of  my  real  estate  in  America, 
toEn^Hsir^  ^'^^  from  the  collection  and  conversion  of  my  personal  estate 
execiitors and    {^1   America,  exceiH  so  much   thereof   as    may   be  reciuired  for 

Trustees.  ^  .  ,  . 

payment  of  my  debts  in  America  and  the  expenses  of  adminis- 
tering my  estate  in  America  (j),  and  the  receipt  of  my  English 
Trustees  for  all  money  remitted  to  them  as  aforesaid  shall  be  a 
sufficient  discharge  for  the  same. 
Devise  and  5.  (l)  I  DEVisK  and  bequeatli  all  my  real  estate  and  chattels  real 

and'pers'onaT  ii^  England  or  Wules,  and  all  my  personal  estate  (including  any 
En'Hndto  property  in  respect  of  which  I  nuiy  have  any  general  testa- 
English  mentary  power  of  appointment)  other  than  what  is  hereinbefore 
trust  to  sell       directed  to  be  administered  by  my  American  Trustees,  unto  my 

English  Trustees.     {Trust  for  sale,  dc,  as  in  Form  No.  46.) 
Trusts  of  G.  My  English  Trustees  shall,  out  of  all  money  arising  from 

receuLiby  the  Sale  and  conversion  of  my  real  and  personal  estate  herein- 
Tntstees  before  devised   and  bequeathed  to  them,  and  out  of  my  ready 

money  and  of  all  money  remitted  to  them  by  my  American 
Trustees  as  aforesaid,  pay,  &c.  {Continue  Form  Xo.  48).  {Trusts 
for  investment,  and  remainder  of  ]]'iU,  as  in  the  ordinary  case  of 
■projjertp  in  Fngland,  hut  in  the  Forms  suhstituti)Hi  "my  English 
Trustees  "  for  "  my  Trustees.") 
In  WITNESS,  &c.  {Form  No.  85). 

(./)  As  to  death  duties  abroad,  see  lie  Brewsttr,  1908,  2  Ch.  365 ;  77  L.  J. 
Ch.  605. 
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Part  III. 
CODICILS   (PERSONAL). 

No.  I. 

CODICIL  appointinfi  an  Executor  and  Trustee  of  a  Will 
in  place  of  a  Deceased  Executor  and    Trustee. 

I,  A.  B.,  of,  lVc,  declare  this  to  be  a  first  [o?- second,  &c.]  Codicil  Commence- 

whicb  I  make  this day  of ,  19 — ,  to  my  Will,  which  is  '"°"  " 

dated  the day  of ,  19 — . 

I  APPOINT  X.  Y.,  of.  Sec,  to  be  an  executor  and  trustee  of  my 
Will  [and  also  a  guardian  of  my  infant  children]  in  the  place 
of  C.  D.,  who  has  died  since  the  date  of  my  Will,  and  to  act 
jointly  with  the  other  executors  and  trustees  named  in  my  Will 
[and  I  bequeath  to  him  free  of  duty  if  he  accepts  the  office  of 

trustee  and  executor  the  sum  of  £ ]  :  And  I  declare  that  my 

Will  shall  be  read  and  have  effect  as  if  the  name  of  the  said  X.  Y. 
had  been  inserted  therein  in  the  j^lace  of  the  said  C.  D.  wherever 
his  name  occurs  and  as  if  the  said  X.  Y.  had  been  originally 
appointed  an  executor  and  trustee  of  my  Will  [and  a  guardian 
of  my  infant  children]  in  the  place  of  the  said  C.  D. 

Subject  as  aforesaid,  I  confirm  my  Will  [except  so  far  as  it  is 
revoked  or  varied  by  my  first  [or  second,  &c.]  codicil,  and  I 
confirm  that  [and  my  other]  codicil  [s]]. 

In  witness  whereof  I  have   hereunto  set   my  hand  the  day 
and  year  first  above  written. 
Signed   and  declared  by  the  above-named  A.  B. 

as   a   first  [or  second,  &c.]   codicil  to  his   last 

Will  in  the  presence  of  us  both  present  at  the 

same  time,  who  in  his  presence  and  the  presence 

of  each  other  have  hereunto  set  our  names  as 

witnesses. 

{_Tico  witnesses,  adding  addresses  and  descriptions  {if  any).^ 

p. — VOL.  II.  56 
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(precedents)  codicils  (personal). 


Commence- 
ment. 

Revocation 
of  appointment 
of  an  executor. 


Appointment 
of  new  trustee 
and  escciitor. 


No.  II. 

CODICIL    revoking    the   appointment   of  an    Executor    oi- 
Trustee  of  a  Will  and  appointing  a  New  One  in  his  place. 

I,  A.  B.,  of,  &c.  {Form  No.  2). 

1.  I  revoke  the  appointment  contained  in  my  Will  whereby 
I  appointed  C.  D.  to  be  an  executor  and  trustee  thereof  [and  a 

guardian  of  my  infant  children]   and  also  the  legacy  of  £ 

thereby  bequeathed  to  him  (z),  and  declare  that  my  Will  shall 
take  effect  as  if  he  were  dead. 

2.  I  APPOINT  X.  Y.,  of,  Sec,  to  be  an  executor  and  trustee  of 
my  Will  [and  also  a  guardian  of  my  infant  children]  in  the 
place  of  the  said  C.  D.,  and  to  act  jointly  with  the  other 
executors  and  trustees  named  in  my  Will  [and  I  bequeath  to 
him  free  of  duty  if  he  accepts  the  office  of  trustee  and  executor 
the  sum  of  £ ]. 

3.  I  DECLARE  that  my  Will  shall  be  read,  Sec.  {as  in  the  last 
Precedent  to  the  end). 

In  WITNESS,  &c.  {Form  No.  85). 


Commence- 
ment. 

Appointment 
of  additional 
trustee  and 
executor. 


No.  III. 

CODICIL  appointing  an  Additional  Executor  and  Trustee 
of  a  Will. 

I,  A.  B.,  of,  &c.  {Form  No.  2). 

I  appoint  X.  Y.,  of,  &c.,  to  be  an  additional  executor  and 
trustee  of  my  Will  [and  an  additional  guardian  of  my  infant 
children],  and  to  act  jointly  with  C.  D.  and  E.  F.,  whom 
I  thereby  appointed  to  be  the  executors  and  trustees  thereof : 
And  I  declare  that  my  Will  shall  be  read  and  have  effect  as 
if  the  name  of  the  said  X.  Y.  were  inserted  therein  in  addition 
to  the  names  of  the  said  C.  D.  and  E.  F.  wherever  their  names 
occur  and  as  if  the  said  X.  Y.  had  been  originally  appointed  an 
executor  and  trustee  of  my  Will  [and  a  guardian  of  my  infant 
children]  in  addition  to  the  saidC.  D.  and  E.  F. 

Subject  as  aforesaid,  &c.  {Form  No.  84). 

In  witness,  &c.  {Form  No.  85). 

(z)  The  codicil  should  expressly  revoke  any  interests  which  the  executor 
takes  under  the  Will,  or  state  that  he  is  to  take  them  notwithstanding  the 
revocation  of  his  appointment  as  executor,  according  to  the  wishes  of  the 
testator,  see  Re  Freeman,  1910,  1  Ch.  681 ;  79  L.  J.  Ch.  678. 
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No.   IV. 

CODICIL  rrrohiiKj,  incrcasiiifi,  and  f/iring  additional  Legacies 
a)id  Annuities  (a). 

I,  A.  B.,  of,  Sec.   {Form  No,  2).  Commence- 

ment. 

1.  I  iiEVOKE  the  legacy   [annuity]   of    t' ■    bequeathed   by  Revocation 

TXT'ii   i  of  legacy  or 

my   U  ill  to  .  annuity. 

2.  I  DIRECT  that  my  Will  shall  be  read  and  have  effect  as  if  a  Gift  of 

legacy    [annuity]   of  £ had   been  thereby    bequeathed    to  jpi""^',^"*"^ 

in  lieu  of  the  legacy  [annuity]  of  M thereby  bequeathed  annuity. 

to  him  [her]  free  of  duty. 

3.  I  BEQUEATH  the  following  legacies  and  annuities  in  addition  Criftof 

to   the   legacies   and  annuities   bequeathed    by    my    Yv^ill,    and  iegacie"'and 
direct   that  the  same  shall  be  paid  and  enjoyed  free  of  death  ^'^^^'^^'^'es- 
duties  (that  is  to  say) : — 

4.  {Sec  Icfjacics  and  annuities  i)i  the  Forms  Xos.  9 — 44.) 

5.  Subject  as  aforesaid,  &c.  (Form  No.  84). 
In  WITNESS,  Sec.  (Form  No.  85). 


No.  V. 

CODICIL  directing  that  a  Sum  paid  to  one  of  the  Testators 
Children  in  Jiis  lifetime  shall  he  taken  in  part  Satisfac- 
tion of  his  Share  under  Will. 

I,  A.  B.,  of,  &C.  (Form  No.  2).  Commence- 

ment. 

Whereas  by  my  Will  I  have  directed  that  the  Trust  Fund  Recital  of  wiii. 
thereby  defined  shall  be  held  in  trust  for  all  or  any  my  children 
or  child  who  attain  the  age  of  twenty-one  years  or  being  female 
marry  under  that  age,  and  if  more  than  one  in  equal  shares  : 

And  whereas  since  the  execution  of  my  Will  I  have  paid  the  That  testator 
sum  of  £ to  or  for  the  benefit  of  my  son  G.  B.  :  moneyW  son. 

(o)  It  is  not  desirable  to  carry  out  complicated  arrangements  or  variations 
of  a  Will  hj  codicil.  It  is  better  to  make  a  new  Will.  As  to  whetlier  con- 
ditions in  a  Will  apply  to  a  substituted  legacy  in  a  codicil,  see  Re  Josejjh, 
1908,  2  Ch.  507  ;  77  L.  J.  Ch.  832.     As  a  rule  recitals  should  be  avoided. 

56—2 
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(precedents)  codicils  (personal). 


Declaration 
that  money  so 
paid  shall  be 
taken  in  part 
satisfaction  of 
son's  share. 


Now  I  DECLARE  that  the  said  sum  of  £ , 

the   benefit   of   my  said   son,   shall   be  taken 


so  paid  to  or  for 
by  him  in  part 


satisfaction  of  his  share  in  the  Trust  Fund  under  my  Will,  and 
accordingly  that  such  Trust  Fund  shall  be  divided  between  the 
children  [or  issue]  among  whom  the  same  is  directed  to  be 
divided  by  my  Will,  in  such  manner  that  the  share  of  the  said 
G.  B.  shall  be  less  in  amount  than  the  shares  of  the  other 
children  [oy  issue]  by  the  sum  of  £ . 


Subject  as  aforesaid,  &c.  {Form  No. 
In  witness,  &c.  {Form  Xo.  85). 


84). 


No.  YI. 


Recital  of 
testator's  fear 
that  some  of 
liis  daughters 
may  join  a 
sisterhood. 


Direction  that 
the  shares  of 
daughters 
shall  be  held 
in  trust  to  pay 
income,  Sec, 
to  daughter 
until  she 
marries  or 
becomes  a 
sister. 

On  marriage 
to  be  hers 
absolutely,  but 
if  she  becomes 
a  sister,  share 
to  go  over, 
except  as  to 
allowance  for 
maintenance. 


CODICIL  settling  the  shares  of  Daughters   so  as  to    make 
their  interests  cease  on  becoming  Religious  Sisters. 

I,  A.  B.,  of,  kd.  {Form  Xo.  2). 

Whereas  I  am  apprehensive  that  one  or  more  of  my  daughters 
may  be  induced  to  enter  into  a  religious  sisterhood,  and  I  desire 
to  make  the  following  alterations  in  my  Will  respecting  the 
shares  of  my  daughters  in  the  Trust  Fund  as  thereby  defined  : 

Now  I  direct  my  Trustees  to  stand  possessed  of  the  share  as 
well  original  as  accruing  of  each  of  my  daughters  who  attains  the 
age  of  twenty-one  years  and  shall  not  previously  have  married, 
Upon  trust  to  pay  the  annual  income  thereof  to  such  daughter 
during  her  life  or  until  she  shall  marry  or  become  a  sister  in 
any  religious  sisterhood  (which  first  happens),  and  if  such 
daughter  shall  marry,  then  In  trust  for  her  absolutely ;  but  if 
such  daughter  shall  become  a  sister  in  any  religious  sisterhood, 
then  my  Trustees  may  at  their  discretion  out  of  the  annual 
income  of  her  share  make  such  allowance  (if  any)  for  her 
maintenance  and  benefit  as  they  shall  think  fit  and  without 
being  liable  to  account  for  the  exercise  of  such  discretion,  and 
subject  thereto  shall  hold  the  said  share  as  well  original  as 
accruing  and  the  annual  income  thereof  In  trust  for  my  other 
children  or  child  (other  than  a  daughter  who  has  joined  a 
sisterhood)  who  attain  the  age  of  twenty-one  years  or  being 
female  marry  under  that  age,  and  if  more  than  one  in  equal 
shares,  and  if  such  daughter  shall  die  without  ever  having  been 
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married  or  become  a  sister  as  aforesaid,  then  In  trust  for  such 
person  or  persons,  and  in  such  manner  as  she  shall  by  Will 
or  codicil  appoint,  and  in  default  of  and  subject  to  such 
aj^pointment,  In  trust  for  my  other  children  or  child  (other 
than,  &c.)  (as  hejore) :  And  I  declare  that  every  share  accruing 
to  a  daughter  of  mine  under  this  Codicil  shall  be  subject  to  the 
like  trusts  as  are  hereinbefore  declared  concerning  her  original 
share  :  And  I  declare  that  in  connexion  with  the  word  "  sister-  Meaning  of 
hood "  as  above  used  I  refer  to  Roman  Catholic  as  well  as 
Protestant  institutions  or  associations,  but  any  daughter  of  mine 
becoming  an  associate  of  any  such  institution  shall  not  be  con- 
sidered as  becoming  a  sister,  unless  the  becoming  an  associate 
involves  the  surrender  or  an  undertaking  to  surrender  any  part 
of  her  property. 

Subject  as  aforesaid,  &c.  {Form  Xo.  84). 

In  wrrNEss,  &c.  (Fonn  Xo.  85), 


'  sisterhood. 
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Part  IV. 

INSTRUMENTS  RELATING  TO    THE    ADMINISTRATION 
OF  THE  ESTATE  OF  A  DECEASED  PERSON. 

No.  I. 

NOTICE  by  Executors  to  the  Creditors  of  a  Testator  to 
send  in  particulars  of  debts. 

X.  Y.,  deceased. — Pursuant  to  the  Law  of  Property  Amendment 
Act,  1859  (22  &  23  Vict.  c.  85),  Notice  is  hereby  given  that  all 
creditors  and  persons  having  any  claims  or  demands  upon  or 

against  the  estate  of  X.  Y.,  late  of ,  in  the  county  of , 

deceased  (who  died  on  the day  of ,  and   whose  Will 

was  proved  by  A.  B.,  of ,  and  C.  D.,  of ,  the  executors 

therein    named,    on    the day  of ,  in    the  Principal 

Probate  Registry),  are  hereby  required  to  send  in  the  particulars 
of  their  claims  and  demands  to  the  undersigned,  the  solicitors  of 

the  said  executors,  on    or   before  the  day  of  ;  And 

NOTICE  is  hereby  also  given  that  after  that  day  the  said  executors 
will  proceed  to  distribute  the  assets  of  the  deceased  among  the 
parties  entitled  thereto,  having  regard  only  to  the  claims  of 
which  the  said  executors  shall  then  have  notice,  and  that  they 
will  not  be  liable  for  the  assets  or  any  part  thereof  so  distributed 
to  any  person  of  whose  debt  or  claim  they  shall  not  then  have 

had  notice.     Dated  this day  of . 

M.  N.  and  0.  P.  (solicitors  for  the  executors). 


No.  IL 

ASSENT  by  Executors  to  a  Specific  Bequest  of  Lease- 
hold Property,  and  Covenant  by  Legatee  to  indem- 
nify Executors  against  Rent  and  Covenants  in  Lease  (b). 

Parties.  THIS  INDENTURE,  made  the  day  of ,  Between 

A.  B.,  of,  &c.,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Execu- 

(b)  It  is  assumed  that  the  testator  was  either  the  original  lessee,  or  had 


ASSENT   BV    EXECUTORS.  gg» 

tors)   ofthe  one  part,  and  E.  F.,  of,  &c.  (hereinafter  called  the 
Legatee),  of  the  otlier  part  (Recite  Icse  to  X.  Y )  ■ 

And    whereas   the   said   X.    Y.   duly   made   his  Will    dated  -^"'™f^r" 

the davof -mrl  t;,<„.„i       .i  ■»">'   "is   "m,  elated  leataior,],,-. 

ua^oi .a'ld  thereby  after  appoint  n"  the  Executoi-o  <>'=''"""•<» 

to  be  his  executors  bcoiieiHio,!  oil  fi,„  ■  ^"e  ^Jiecutois       |,ate. 

demised  l,v  11,.        .f  ""^^'"^l  all  the  premises  comprised  in  and 
aemised  by  the  recited  Lease  to  the  Legatee- 

And  whereas  the  said  testator  died  on  the day  of 

w.  hout  having  revoked  or  altered  his  said  Will,  which  was  on 

eIS:  '"'"■'    ^"''    '"  "-—District  Probate 

luneial  ana  testamentary  expenses  and  debts  of  the  said  testator  f'ffT^ 
Bo  far  as  the  same  have  come  to  their  knowledge  and  th    de^U  ' 

du.es  payable  in  respect  of  his  estate,  and  the^•  have  accotdin    v      . 

eontained  '      '"'°  '"'°  '""''  '=°™"''"'  ^^  -  '^----"e^- 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :- 

to  !belT  ^"'"n '"■'  "'  '"'''  '™™""'^  "^  "fo'-^^^M  I'^'-eby  assent  u      , 
to  the  afoi^saubeqnes  of  the  leasehold  premises  to  the  legatee,      -»-" 

each   ofthr  H  'r'f ^<'''™™"'«  ^-ith  'be  Executors  and  with  =1°^. 
each   of  tliem   that  the  Legatee  or  the  persons   deriving  title  ="-..»' b, 

."ilr  ZTh  '^  f  '™"/^  ''■°'" '""  "-"^  »*  «>t  ^  ^s; 

ana   peitoim  the  covenants   and  conditions   therein   onnfiino,]  "'■'•"•'■■"t. 
and   on  the  lessee's  part  to  be  observed  and     "i    rme     T^d        "'' 
will   save   harmless   and   keep  indemnified  the  Execilt;  "d 

the  said  X.  1.,  deceased,  from  and  against  all  proceedhi-.s  costs 
claims  and  expenses  which  they  or  any  of  them   may  tcur  oi^ 

bleach  of  any  of  the  said  covenants  and  conditions. 
In  witness,  &e. 
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INSTRUMENTS   RELATING   TO   ADMINISTRATION. 


No.   III. 


Recitals  of 
"Will,  death  of 
testator,  and 
probate. 


That  testator 
was  possessed 
of  leasehold 
property. 


Payment  of 
debts,  &c.,  out 
of  general 

estate. 


Executors 
assent  to 
residuary 
bequest  as 
regards  lease- 
holds. 


Covenant  by 
residuary 
legatee  to 
indemnify 
against  rent 
and  covenants 
of  lease. 


ASSENT  hy  Executors  to  Eesiduary  Bequests  as  regards 
Leaseholds  and  Covenant  hy  Eesiduary  Legatee  to 
INDEMNIFY  agaiHst  Rents  and  Covenants  in  Leases. 

THIS  INDENTURE,  made,  &c.  {jmrties  as  in  last  Precedent)  : 
Whereas  X.  Y.  duly  made  his  Will,  dated  the day  of 


and  thereby  after  appointing  the  Executors  to  be  his  executors 
and  after  bequeathing  certain  pecuniary  legacies  devised  and 
bequeathed  all  his  real  and  the  residue  of  his  personal  estate 
to  the  Legatee : 

And  whereas  the  said  testator  died  on   the day  of 

without  having  revoked  or  altered  his  said  Will,  which  was  on 
the day  of duly  proved  by  the  Executors  : 

And  whereas  the  said  testator  was  at  his  death  entitled  to  certain 
leasehold  hereditaments,  short  particulars  whereof  are  contained 
in  the  Schedule  hereto,  which  form  part  of  his  residuary  estate  : 

And  whereas  the  executors  have  out  of  the  general  estate  of 
the  said  testator  (other  than  the  said  leasehold  hereditaments) 
paid  his  funeral  and  testamentary  expenses  and  debts  so  far  as 
the  same  have  come  to  their  knowledge,  and  the  legacies 
bequeathed  by  the  said  Will,  and  the  death  duties  payable  in 
respect  of  the  estate,  and  they  have  at  the  request  of  the  Legatee 
agreed  to  assent  to  the  bequest  to  him  of  the  said  testator's 
residuary  estate  so  far  as  regards  the  said  leasehold  hereditaments 
upon  the  Legatee  entering  into  the  covenant  hereinafter  contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  The  Executors  as  such  executors  as  aforesaid  hereby  assent 
to  the  residuary  bequest  to  the  Legatee  contained  in  the  said  Will 
so  far  as  regards  the  leasehold  hereditaments  mentioned  in  the 
Schedule  hereto  and  all  other  (if  any)  the  leasehold  hereditaments 
to  which  the  said  testator  was  entitled  at  his  death. 

2.  The  Legatee  hereby  covenants  with  the  Executors  and  with 
each  of  them  that  the  Legatee  or  the  persons  deriving  title  under 
him  will  as  from  the  death  of  the  said  testator  j)ay  the  rents 
reserved  by  the  respective  leases  under  which  the  said  leasehold 
hereditaments  are  held  and  observe  and  perform  the  covenants 
and  conditions  in  the  said  leases  respectively  contained  and  on 


ASSENT  BY   EXECUTORS. 

the  lessee's  part  to  be  observed  and  performed,  and  will  save 
haru,,ess  and  keep  indemnified  the  Executors  and  heir  respective 
estates  and  eftects  and  the  estate  and  eifects  of  the  said  \    Y 

expenses   «h,c],    they  or   any  of  them  may   incur  or   nav  on 

ail}  of  the  said  covenants  and  conditions. 
In  witness,  &c. 


The  Schedule  above  referred  to. 
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No.  IV. 

Pkop-ty  .,ere  ./.Testator  ^cas  under  no  Personal 
Lu.lt,  /o.  tke  Rent  .../  Covenants  /.  tke  Lease 
{short  J  or  m). 

dZ^\t'  ^■'  ''^^^'•'  '^"^  ^-  ^^  ^^'  ^^•'  *^^  ^^e^'^tors  of  the  Will 
date    the  — day  of  of   X.   Y.    (.ho  died   on  the   — 

[.'in  ^7     ^"^;!-«^f  ^y  ;^«  in  the  Principal  Probate  Registry 

.^^\— -^^Btnct  Probate   Registry]  on  the  cfay  of 

,   do  hereby,  at  the  request  of  E    F     of     io    (.    i     V 

it:,td'tesn  '"''^' ''-  -''>wiii)"d:ieV:  t: 

une  al  and  testamentary  expenses  and  debts  of  the  said  X.  Y 
o  fa.  as  the  same  have  come  to  our  knowledge,  and  the  tath 
dut.es  payable  .n   respect    of    his  estate,  have  been  lid  a„d 
sat.sfied,  and  assent  to  the  bequest  of  leasehold  proiL'^  made 
by  the  said  V^  ill  to  the  said  E.  P.  ^ 

Dated  this day  of . 

As  AVITNESS,  ^c.  .,..        ,,  ,      _ 

(Signed)         A.  B. 

C.  D. 
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INSTRUMENTS   RELATING   TO    ADMINISTRATION. 


Recitals  of 
Will,  &c.,  and 
tliat  testator 
had  freehold 
and  leabehold 
Xjroperty. 


Death  and 
Probate. 


Payment  of 
debts,  &c.,  out 
of  general 
estate. 


Agreement  to. 
convey  and 

assent. 


Executors 
convey  free- 
holds to 


No.  V. 

CONVEYANCE  hij  Executors  to  Piesiduary  Devisee  of 
Freeholds  and  Assent  to  Residuary  Bequest  of 
Leaseholds  (d). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.,  and  C.  D., 
of,  &c.  (hereinafter  called  the  E.^ecutors),  of  the  one  part,  and 
E.  F.,  of,  &c.  (hereinafter  called  the  JJevisee),  of  the  other  part. 

Whereas  X.  Y.  duly  made  his  "Will  dated  the day  of , 

and  therehy,  after  appointing  the  Executors  to  he  his  executors 
and  after  l^eiiueathing  certain  pecuniary  legacies,  devised  and 
hequeathed  all  his  real  estate  and  the  residue  of  his  personal 
estate  to  the  Devisee  : 

And  avhereas  the  said  testator  died  on  the day  of 

without  having  revoked  or  altered  his  said  ^^'ill,  which  w^as  on 

the day  of duly  proved  at  the Prohate  Registry 

hy  the  Executors  : 

And  whereas  the  said  testator  was  at  his  death  seised  of 
or  entitled  to  the  freehold  and  leasehold  hereditaments  short 
particulars  whereof  are  contained  in  the  Schedule  hereto  : 

And  whereas  the  funeral  and  testamentary  expenses  and  dehts 
of  the  said  testator  so  far  as  they  have  come  to  the  knowledge 
of  the  Executors,  and  the  legacies  bequeathed  by  his  Will,  and 
the  death  duties  payable  in  respect  of  his  estate,  have  been  paid 
and  satisfied  out  of  the  general  estate  of  the  said  testator  other 
than  the  said  freehold  and  leasehold  hereditaments : 

And  whereas  the  Executors  (who  have  duly  advertised  for 
creditors  pursuant  to  the  Law  of  Property  Amendment  Act, 
1859)  have  at  the  request  of  the  Devisee  agreed  to  execute  and 
give  the  conveyance  and  assent,  and  the  Devisee  has  agreed  to 
enter  into  the  covenant,  hereinafter  contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  The  Executors,  As  the  Personal  ReiDresentatives  of  the  said 
X.  Y^,  deceased,  hereby  convey  unto  the  Devisee 

{d)  As  s.  2  of  the  L.  T.  Act,  1897,  makes  the  executors  trustees  of  the  real 
estate  for  the  devisee,  it  seems  more  correct  to  convey  rather  than  merely 
to  assent  to  the  devise,  though  no  doubt  an  assent  would  be  efficacious. 
Moreover,  a  conveyance  carries  with  it  a  covenant  by  the  executors 
against  incumbrances.  In  the  case  of  an  administrator  there  must  be  a 
conveyance. 


CONVEYANCE    AND    ASSENT. 
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All  the  freehold  hereditaments  raentioned  in  the  first  part  of  the  lesiduaiy 

cTgvisgg 

Schedule  hereto,  And  All  other  (if  any)  the  freehold  heredita- 
ments of  or  to  which  the  said  X.  Y.  was  seised  or  entitled  at  his 
death, 

To  HOLD  unto  and  To  the  use  of  the  Devisee  in  fee  simple 
[subject  to  a  charge  for  all  money  (if  anj)  which  the  Personal 
Representatives  of  the  said  X.  Y.  are  liable  to  pay]  (c). 

2.  The  Executors,  As  such  Personal  Representatives  as  afore-  and  assent  to 

'^  .  residuary 

said,  hereby  assent  to  the   residuary   bequest   ni  favour  of  the  bequest  of 
Devisee  contained  in  the  said  Will  so  far  as  regards  the  leasehold 
hereditaments   mentioned    in  the  second  part   of   the  Schedule 
hereto  and  All  other  (if  any)  the  leasehold   hereditaments  to 
which  the  said  X.  Y.  was  entitled  at  his  death. 

3.  The  Devisee  hereby  covenants  with  the  Executors,  Sec. 
{covenant  to  indemnify  (uininst  roits  loid  corenants  as  in  Precedent 
Xo.  II.,  p.  886,  sup.) 

In  avitness,  &c. 

The  Schedule  above  referred  to. 

First  Part. 
Particulars  of  freehold  hereditaments. 

Second  Part. 
Particulars  of  leasehold  hereditaments. 


Parties. 


Description  of  Property. 


Term. 


Rent. 


(e)  See  L.  T.  Act,  1897,  s.  3  (1).  Notwithstanding  this  charge,  a  purchaser 
from  the  devisee  gets  a  good  title  if  the  executors  have  advertised  for  debts 
in  the  usual  way  (see  Prec.  I.,  siq?.,  p.  886) :  Be  Cary  and  Lott,  1901,  2  Ch. 
463;  70  L.  J.  Ch.  6o3. 
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INSTRUMENTS    RELATING    TO    ADMINISTRATION. 


No.   YI. 

CONVEYANCE  hy  Executors  of  Settled  Freeholds  and 
Leaseholds  (/)  to  tJie  Uses  and  upon  the  Trusts  of  the 
Will  creatinq  tJie  Settlement. 


Parties. 


Recital 
of  Will 
settling  land 
in  strict  settle- 
ment. 


Death  and 
probate. 


THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.,  and 
C.  J).,  of,  &c.  (hereinafter  called  the  Executors),  of  the  one  part, 
and  E.  F.,  of,  &c.  (tenant  for  life  and  (jrantee  to  uses),  of  the 
other  part : 

Whereas  X,  Y.,  deceased,  duly  made  his  Will,  dated,  &c.,  and 
thereby,  after  appointing  the  Executors  to  be  his  executors  and 
to  be  the  trustees  thereof  for  the  purposes  of  the  Settled  Land 

Acts,  1882  to  1890,  devised  his  freehold  estate  at ,  known  as 

the Estate  and  all  other  his  freehold  hereditaments.  To  Uses 

under  which  the  said  E.  F.  is  tenant  for  life  in  possession,  and 

bequeathed  all  his  leasehold  hereditaments  at or  elsewhere 

unto  the  Executors,  Upon  trusts  corresponding  to  the  uses  thereby 
declared  concerning  the  said  freehold  hereditaments  devised  in 
settlement,  and,  after  bequeathing  certain  pecuniary  and  specific 
legacies  of  chattels,  the  said  testator  bequeathed  all  his  residuary 
personal  estate  to  the  Executors,  Upon  trusts  for  conversion  and 
payment  of  his  debts  and  legacies,  and  subject  thereto  Upon  the 
like  trusts  as  if  it  were  capital  money  arising  under  the  Settled 
Land  Acts,  1882  to  1890,  from  the  said  freehold  hereditaments, 
and  so  as  to  be  jDrimarily  liable  to  be  laid  out  in  the  purchase  of 
land  to  be  conveyed  and  settled  to  the  uses  thereinbefore  declared 
concerning  the Estate  : 

And  whereas  the  said  testator  died  on  the day  of 

without  having  revoked  or  altered  his  said  Will  (except  by  a 
codicil  dated,  &c.,  which  did  not  affect  the  aforesaid  devises 
and  bequests  or  appointment  of  executors  and  trustees),  and 
the  said  Will  and  Codicil  were  on  the  day  of  duly 


Copyholds 
under  L.  T. 
Act,  1897. 


(/)  S.  1  (4)  of  the  L.  T.  Act,  1897,  in  effect  provides  that  copyholds  and 
customary  freeholds  shall  not  jDass  to  the  personal  rein-esentatives  where  an 
admission  or  any  act  of  the  lord  of  the  manor  is  necessary  to  perfect  the  title 
of  a  purchaser.  This  does  not  apply  to  an  equitable  estate  in  copj'holds  :  Be 
Somerville  and  Turner,  1903,  2  Ch.  583;  72  L.  J.  Ch.  727. 
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proved  at  the  Principal  Probate  Registry  [or District  Probate 

Registry]  by  the  Executors  : 

And  whereas  the  funeral  and  testamentary  expenses  and  debts  Payment  of 
of  the  said  testator,  so  far  as  they  have  come  to  the  knowledge  legaciea^out  of 
of  the  said  Executors,  and  the  legacies  given  by  the  said  Will  and  estate'^*^^ 
codicil  and  the  duty  thereon  have  been  paid  and  satisfied  out  of 
the  residuary  estate  of  the  said  testator  (g)  : 

And  whereas  the  Executors  have,  at  the  request  of  the  said  Agreement  to 
E.  F.,  agreed  to  execute  and  give  the  conveyance  and  assent  assent!^" 
hereinafter  contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  The  Executors,  As  the  Personal  Representatives  of  the  said  Executors 
X.  Y.,  deceased,  hereby  convey  unto  the  said  E.  F.,  hoMs  to\ists 

All  the  said  freehold  hereditaments  at and  all   other  (if  o^t^ieWiii. 

any)  the  freehold  hereditaments  of  or  to  which  the  said  testator 
was  seised  or  entitled  at  his  death. 

To  HOLD  unto  the  said  E.  F.  in  fee  simple  [subject  to  a  charge 
for  all  money  {ii  any)  which  the  personal  representatives  of  the 
said  X.  Y.  are  liable  to  pay]  To  the  Uses,  upon  the  trusts  and 
subject  to  the  powers  and  provisions  declared  concerning  the 
same  by  the  said  Will. 

2.  The  Executors  hereby  assent  (//)  to  the  bequest  of  the  said  Assent  to 

leasehold  hereditaments  at and  all  other  (if  any)  the  lease-  setlie^i  k°ase- 

hold  hereditaments  to  which  the  said  testator  was  entitled  at  his  ^°^^^^- 
death,  and  declare  that  they  will  stand  possessed  of  the  same 

Upon  the  trusts  and  subject  to  the  powers  and  provisions  declared 
in  relation  thereto  by  the  said  Will. 
In  witness,  &c. 

(//)  In  this  case  it  is  assumed  to  be  immaterial  whether  all  the  death  duties    Death  duties 
on  the  land  have  been  paid,  as  the  residuary  estate  is  directed  to  be  apjilied    °"  ^^^^  limd. 
as  capital  monej-,  and  will  remain  with  the  land  liable  to  answer  the  duties ; 
but  if  the  duties  have  been  jiaid,  this  should  be  mentioned.     See  also  note  to 
next  Precedent. 

(/()  The  assent  is  requii-ed  to  enable  the  tenant  for  life  to  exercise  his 
statutory  powers  without  the  concurrence  of  the  executors  as  such, 
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INSTRUMENTS    RELA'lING    TO    ADMINISTRATION. 


No.    VII. 


Parties 


]l(H;ital  of 
Will,  .S.-f. 


Doatli  and 
]^ir()l)iit(.'. 


That  testator 
was  seised  of 
freeholds 
subject  to 
mortgage. 


That  debts, 
(kc,  other 
than  mortgage 
debt  have  been 
paid  partly 
with  personal 
estate  and 
partly  with 
money  of 
Devisee. 


Conveyance  by 
executors 
subject  to 
mortgage  debt 


and  estate 
duty. 


CONVEYANCE  by  Executoks  of  Freehold  Hereditaments 
to  Eesiduary  Devisee  subject  to  a  IMoutgage  Debt  a7ul 
to  Estate  DuTY(i).  Variation  ichere  there  is  a  trust 
for  sale. 

THIS  INDENTURE,  made.  Sec,  Between  A.  B.,  of,  clc,  and 
C.  D.,  of,  &c.  (hereinafter  called  the  Executors),  of  the  one  part, 
and  E.  F.,  of,  &c.  (hereinafter  called  the  Devisee),  of  the  other 
part : 

AViiEREAs  X.  Y.  duly  nvade  his  Will  dated  the day  of , 

and  thereby,  after  appointing  the  Executors  to  be  his  executors 
and  trustees,  devised  and  bequeathed  all  his  real  and  personal 
estate  to  the  Devisee  : 

And  whereas  the  said  testator  died  on  the day  of 

without  having  revoked  or  altered  his  said  Will,  Mhich  was  on 

the day  of duly  proved  at  the Probate  Registry 

by  the  Executors  : 

And  whereas  the  said  testator  was  at  his  death  seised  in  fee 
simple  of  the  freehold  hereditaments  mentioned  in  the  Schedule 

hereto,  subject  to  a  Mortgage  for  the  sum  of  i' effected  by 

an  Indenture  dated,  &c.,  and  made,  &c. : 

And  whereas  the  Executors  have  applied  the  whole  of  the 
personal  estate  of  the  said  testator  towards  the  payment  of  his 
funeral  and  testamentary  expenses  and  debts,  and  the  same  was 
insufficient  for  the  payment  thereof  in  full : 

And  whereas  such  of  the  debts  of  the  said  testator  as  tbe 
personal  estate  was  insufficient  to  pay,  except  the  said  mortgage 
debt,  have  been  paid  with  money  provided  for  that  purpose  by 
the  Devisee : 

(i)  In  this  Precedent  it  is  assumed  that  the  executors  have  exhausted  the 
personal  estate  in  payment  of  simple  contract  debts  in  preference  to  the 
mortgage  debt,  which  according  to  Be  Samson,  1906,  2  Ch.  584  ;  76  L.  J.  Ch. 
21,  overruling  Be  Hankeij,  1899,  1  Ch.  541  ;  68  L.  J.  Ch.  242,  they  could 
have  done  ;  see  also  Be  Jennes  (1909),  53  Sol.  J.  376.  As  to  the  estate  duty  on 
the  land,  it  is  conceived  that  the  executors  are  accountable  for  it  under  s.  8  (4) 
of  the  Fin.  Act,  1894  ;  and  see  Austen-Cartmell,  4th  ed.,  81, 116.  There  is 
no  obligation  on  the  executor  to  pay  the  duty,  but  he  may  do  so,  see  Fin. 
Act,  1894,  s.  6  (2) ;  Aiisten-Cartmell,  83  ;  but  assuming  he  were  liable,  the 
conveyance  or  assent  to  the  devisee,  subject  to  the  duty,  would,  it  seems, 
determine  the  liability  i;nder  s.  3  of  the  L.  T.  Act,  1897. 
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And  whereas  the  estate  duty  payable  in  respect  of  the  said  That  estate 
freehold  hereditaments  has  not  been  paid :  unpaid. 

And  ■nviiereas  the  said  Executors  have,  at  the  request  of  the  Agreement 
Devisee,  agreed  to  convey  to  him  the  said  freehold  hereditaments 
subject  as  hereinafter  mentioned  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  The   Executors,  As  the  Personal   Representatives   of   the  Executors 

•  t  IT    -IT       ^  t     ^  1  1      1 1       TA       •  convey  frec- 

said  X.  1.,  deceased,  hereby  convey  unto  the  Devisee  holds  to 

All   those   the   freehold    hereditaments    mentioned    in    the  subjecfto 
Schedule  hereto  and  all  other  (if  any)  the  freehold  hereditaments  mortgage    ■ 

,  .  .  and  estate 

of  or  to  which  the  said  X.  Y.  was  seised  or  entitled  at  his  death,     fluty- 

To  HOLD  unto  and  To  the  use  of  the  Devisee  in  fee  simple, 
subject  to  the  said  Mortgage  and  the  principal  money  and 
interest  thereby  secured  and  to  the  estate  duty  payable  in 
respect  of  the  said  hereditaments  (k)  [and  subject  also  to  a  charge 
for  all  other  money  (if  any)  which  the  Personal  Representatives 
of  the  said  X.  Y.  are  liable  to  pay]  (l). 

2,  The  Devisee  hereby  covenants  with  the  Executors  that  the  Covenant  by 
Devisee  and  the  persons  deriving  title  under  him  will  pay  the  mdcmnify 
said  mortgage  debt  and  estate  duty  and  save  harmless  and  keep  a<m1iist°moifc- 
indemnified  the  Executors  and  each  of  them  and  their  respective  ^^"^  '^^^''• 
estates  and  effects  and  the  estate  of  the  said  X.  Y.,  deceased, 

from  and  against  the  same  and  all  claims  and  demands  in  respect 
thereof. 

In  witness,  Sec. 

The  Schedule  above  referred  to. 


{k)  Where  the  residue  is  given  to  trustees  on  trust  for  sale,  and  the  trustees  w^here  residue 
are  different  persons  from  the  executors,  then  the  trustees  must  be  made  gi^'^u  on  trust 
parties  and  the  habendum  will  be  : — 

To  HOLD  unto  and  To  the  use  of  the  Trustees  in  fee  simple.  Upon 
the  trusts  and  subject  to  the  powers  and  provisions  which  under 
the  said  Will  are  now  subsisting  or  capable  of  taking  effect  with 
respect  to  the  same. 
(?)  See  note  at  p.  S91,  sup. 
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INSTRUMENTS    RELATING    TO    ADMINISTRATION. 


Parties. 


Rpcital  of 
intestacy  and 
grant  of 
aflministra- 
tion. 


Seisin  of 
intestate. 


Payment  of 
debts,  itc. 


Agreement 
to  convey. 


No.  VIII. 

CONVEYANCE  of  Freeholds  /;;/  the  Administrators  of  an 
Intestate  to  the  Heir-at-law  (;/?)  and  for  (liviug  effect  to 
the  Widow's  Eights. 

THIS  INDENTURE,   made   the  day   of  ,  Between 

G.  Y.,  of,  &c.,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Adminis- 
trators), of  the  1st  part,  the  said  C.  D.  (llcir-at-law),  of  the  2nd 
part,  the  said  G.  Y.  {iridotc)  of  the  3rd  part,  and  E.  F.,  of,  &c. 
(Grantee  to  Uses),  of  the  4th  part : 

Whereas  X.  Y.,  late  of,  &c.,  died  on  the day  of 

intestate,  and  Letters  of  Administration  to  his  estate  and  effects 

were  on  the day  of granted  to  the  Administrators  out 

of  the  Principal  Prohate  Registry  \_or  the District  Probate 

Registry]  : 

And  wherkas  the  said  X.  Y.  was  at  his  death  seised  in  fee 
simple  of  the  freehold  hereditaments  mentioned  in  the  Schedule 
hereto  and  left  the  said  G.  Y.  his  widow  and  the  said  C.  D.  his 
nephew  and  heir-at-law  him  surviving: 

And  whereas  the  Administrators  have  out  of  the  personal 
estate  of  the  said  X.  Y.  paid  his  funeral  and  testamentary 
expenses  and  debts  so  far  as  the  same  have  come  to  their  knowledge 
also  the  death  duties  jiayable  in  respect  of  his  personal  estate  and 
the  rateable  part  of  the  sum  of  £'500  attributable  thereto  to  which 
the  said  G.  Y.  is  entitled  under  the  Intestates  Estate  Act,  1890. 

And  whereas  the  Administrators  have  also  paid  all  death 
duties  in  respect  of  the  hereditaments  hereinafter  described  and 
have  agreed  to  execute  such  conveyance  as  is  hereinafter  con- 
tained : 


Administra- 
tion since 
L.  T.  Act, 
1897. 


{))})  Under  the  L.  T.  Act,  1897,  s.  2,  (4),  an  hcii'-at-law,  if  not  one  of 
the  next  of  kin,  is  equally  entitled  to  the  grant  of  administration  with  the 
next  of  kin.  0. 55,  r.  4a,  provides — "  If  for  the  p.iirpose  of  the  Land  Transfer 
Act,  189*7,  it  is  desirable  to  ascertain  the  heir-at-law  or  any  devisee  or 
legatee  of  the  person  who  has  died  having  real  estate  vested  in  him  within 
the  meaning  of  that  Act,  the  same  may  be  ascertained  and  all  necessary 
directions  with  regard  to  carrying  out  the  provisions  of  that  Act  may  be  given 
on  any  originating  summons  taken  out  under  r.  3  or  4  of  this  Order." 
Where  the  intestate  has  died  possessed  of  real  and  personal  estate  an 
administrator  and  receiver  jyendente  lite  will  not  be  appointed  without  notice 
to  the  heir-at-law  :  Wiggins  n .  Hudson  (1899),  80  L.  T.  296.  For  the  case  of 
a  grant  with  the  Will  annexed,  see  In  h.  Apted,  1899,  P.  272. 


CONVEYANCE   BY   ADMINISTRATOR.  ggy 

NOW  THIS  INDENTURE  WITNESSETH  that  in  consideration    ^ ,       , 
tn  es  ot  the  saui  X.  \    deceased,  hereby  convey  unto  the  said  E  F 
Sche^  ,    r'  ,    '   ^'■'''"''''    hereditaments    .nentioned    in    the 

^^  0  Tr'hirhfsrfv^':  '^"^'^ 'i '-''''  '--^ 

death,  ^  '''"^'"'  "'■  entitled  at  his 

e^tfhar.         f'"''  "'' "'' '•""™ """^  '"e  premises  a  yearly  "■  "- 
rent  chaige  o    i ,  to  commence  from  the  date  hereof  and  (n 

dayt  — :ir_!i_'i;^:f  jr::f  "''^; »- «- — 

—    davnf  ,■„  ,  ''''y°f ,  and  the 

t..e  sa:d  ;lrL;^t:T:::c  IT  ;^^^ 

EireVTct'-'i^o';  "°'^^'-  -'" »'!'-  "="htrd::  tt'irSs" 

--or;,  rL;,;::rr\::  ^i: ;::;.:-  if  rtf 

statutory  and  other  powers  for  recovering  an       o, npelhn!  „  v' 

mentof  the  same,  To  the  Use  ot  the  said  0  D   i     f       ?  T 

;vho  s^an  ^r  the  pur.^se  of  over-reaL^ 'he"  'I  r^fS  ^ 

uue  all  the  powers  which  are  hy  the  Settled  Land  Acts  1882  to 

s,r 'atT  r  aVdTVi";:  I"  ir  ^"°" »"»"".  An.,;:: 

P-poses  ol  thos"  Acta  '  '''"  '"  ""  ""^'^^^  ''<='-*  ^^^  "=« 

In  witness,  &c. 

The  Schedule  above  referred  to. 

No.  IX. 

CONVEYANCE  ,,' Fr.BeHor.os  /,/ Abm.n.sxh.tob  .,  „  Tb.a.x 
i=v  THE  CuniEsv,  «-,V7,  ,•«„«,■,„;„.  „.  „„  HE.r.-^T-LuvV!^ 
THIS   INDENTUEE,  made  the  —  a.y  of  R 

one  ijart   and  D    P.    r^f    (^    /;    •         ,  <  "^'t-s//;,  ot  the 

tl^eothe;"art?'       '      '     "  ^'"'""-''"-  ^'^''^  ■'^'-^'""  ^''  "-X  of 

the  real  estate,  plus  a  yearly  smn  '       1  f         ^l'"  '  ^'""  attributable  to 
profits  in  respeit  of  dower    '  '     '  ''  ''''''''''^  "^  ^^^  ^-^  rents  and 

(«)  See  note  to  last  Precedent 

P. — VOL.    IL 
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Death  of  wife 
intestate 
leaviiif^  hus- 
band, and 
having,'  had 
inheritable 
issue  by  him. 
Seisin  in 
jMSsession  of 
intestate  free 
from  marriage 
settlenient. 


Letters  of 
Administra- 
tion to 
husband. 


Payment  of 
debts,  c*cc. 


Of  mortgage 
for  raising  the 
instabnents  of 
estate  duty  on 
the  hind. 


Agreement 
to  convey. 


Administrator 
eonve.vs  to 
use  of  husband 
for  hfe,  with 
remainder  lo 
heir  in  fee 
simple. 


Whereas  M.  13.,  late  of,  &c.,  died  on  the 


day  of 


intes- 


tate, leaving  her  husband,  the  said  A.  B.,  and  her  eldest  son,  the 
said  C.  B.,  and  other  issue  by  the  said  A.  B.  her  surviving  (o) : 

And  whereas  the  said  M.  B.  was  at  her  death  seised  of  the 
freehold  hereditaments  mentioned  in  the  Schedule  hereto  for  an 
estate  in  fee  simple  in  possession  free  from  incumbrances,  and 
the  said  hereditaments  were  not  comprised  in  or  otherwise 
afiected  by  any  settlement  or  agreement  for  a  settlement  made 
by  or  on  behalf  of  the  said  'M.  B.  : 

And  whereas  Letters  of  Administration  to  her  estate  and  etiects 

were  on  the day  of granted  to  the  said  A.  B.  (}>)  out 

of  the  Principal  Probate  Pieglstry  [or  the  District  Probate 

Registry] : 

Ani)  whei;eas  the  said  A.  B.  has  out  of  the  i)ersonal  estate  of 
the  said  M.  B.  paid  her  funeral  and  testamentary  expenses  and 
debts  so  far  as  the  same  have  come  to  his  knowledge,  and  also- 
the  death  duties  payal)le  in  respect  of  her  personal  estate  : 

And  whereas  by  an  Indenture,  dated,  i\:c.,  the  said  A.  B.  has 
raised  on  the  security  of  the  said  hereditaments  the  aggregate 

prlnci[)al  sum  of  ^ ;,  and  has  applied  the  same  in  discharging 

the  rateal)le  proportion  of  estate  duty  payable  in  respect  of  the 
said  hereditaments : 

And  whereas  the  said  A.  B.  has  at  the  request  of  the  saidi 
C.  B.  agreed  to  execute  such  conveyance  as  hereiiiafier  contained:. 

NOW  THIS  INDENTURE  WITNESSETH  that  in  considera- 
tion of  the  premises  the  said  A.  B.,  As  the  Personal  Bepresentative 
of  the  said  M.  B.,  deceased,  heiebv  conveys  under  the  said 
C.  B. {q) 

All  those,  A:c.  {jiarccls  similar  to  tJioac  in  last  Prccalcnt), 


Gavelkind 
lands. 


S.  L.  Act 
powers. 


(())  It  is  only  iieeessiiry  that  iiiherita1)le  issue  of  the  marriaj^ie  should  have 
been  born  alive  during  the  coverture.  The  deceased  must  have  been 
entitled  in  jmssession,  but  whether  she  held  the  land  as  her  separate 
property  or  not  is  immaterial :  JIopi;  v.  H.  1892,  2  Ch.  336  ;  61  L.  J.  Ch.  441. 

[p)  In  a  proi)er  case  the  husband  will  be  passed  over  :  In  h.  Ardent,  1898,. 
r.  147  ;  ()T  L.  J.  P.  70. 

(7)  In  the  case  of  gavelkind  land  it  will  be  "  One  moiety  in  all  those 
&C."  ;  and  the  lunitation  to  the  husband  will  be  during  his  life  or  imtil  he 
marries  again,  with  remainder  to  the  co-heirs.  In  this  case  the  husband  takes 
irrespective  of  the  birth  of  issue.  The  other  moiety  should  be  conveyed  dii-ect 
to  the  co-heii's.  A  tenant  by  the  curtesy  has  the  powers  of  a  tenant  for  life  : 
8.  L.  Act,  1882,  s.  58  (1)  (viii.) ;  8.  L.  Act,  1884,  s.  8.     The  possibility  of  an 


INSTRUMENT   OF   ASSENT. 


dunng  l„s  hfe,  with  remainder  To  the  tse  of  the  s    cl  C        t  f 
simple.     Ami  the  said   A.  B  i.kI  C  k  „      .       ,  ^"'^ 

be  the  Trustees  he,-el  i,  *  '""'^'^y  appointed  to 

Acts,  issito  :89a  '"  '""■''""^  "^  "'^  Settled  Land 

In  witness,  etc. 

The  Schedule  above  referred  to. 

No.  X. 

INSTRUMENT    ./•  Assext    /.    .,    Dp,,,,,      ,    p 

Land(.s).  '-^    1'kgi.stered 

Land  Transfer  Acts,  1875  and  1897. 

District . 

Parish . 

No.  of  title  — 

'''''s»';^;e:(!;;;:^;^'i;rn"-;;\fi,f^-i««''- 

c.evise  contained  in  the  WiU -.lenLl^n:" 'VT. 
he  land  con.pnsed  in  the  title  ahove  referred  to  Jujec 

l.e    nX"'  f, '--f   ("   -30   which   the  person 
lep.esentatues  of  the  said  X.  Y.  are  li„ble  to  pay]. 

Xo.  XI. 

IXSraCJIENT  ,,•  T«..sKKa  /,,  Pe,.„..„,  »,„.„.«„„,■,„.,  ,„ 
i,■»««^„„.  L,n.  nUcre  Keoistebed  Fbeeholds  A,,,-,.  /„.,., 

DEVISED  /„  IsES  il,  8tP,ICT  SeTTLEJIEXT(0. 


'// 


1    X  y"  ;"    ,     ,"■•'    ;!'!'"'•-»"'-  of  the  provisions  of  the  Will 
.^^V^];^^,;^^^^^^^^'^^^^  for  life  under 

e..itM :  .^r  ;^r;:;^:r  n;="!^'":^7;  ?^rr '^  "'■'°""^'^- 

('■)  bee  note,  p.  89],  sup  '  ^^'  ^^^• 

W  See  prescrzbed  Fc-nn   ,1   i,  the   fir.t   schedule  to  tlie   L    T    Pule 

o    teiea  land  i^  al.o  to  oe  conveyed  to  the  use.,  of  the 
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the  Settled  Land  Acts,  1882  to  1890,  and  C.  D.,  of,  &c.,  and  E.  F., 
of,  &c.,  are  the  Trustees  for  the  purposes  of  the  same  Acts,  We, 
the  said  C.  D.  and  E.  F.,  As  the  Personal  Representatives  of  the 
said  X.  Y.,  with  the  consent  of  the  said  A.  B.,  hereby  transfer  to 
him  the  land  comprised  in  the  title  above  referred  to. 

To  HOLD  To  THE  USES,  OH  the  trusts  and  subject  to  the  powers 
and  provisions  which  under  the  said  Will  or  by  reason  of  the 
exercise  of  any  power  of  charging  therein  contained  are  sub- 
sisting with  respect  to  the  hereditaments  thereby  devised  in 
settlement,  or  as  near  thereto  as  circumstances  will  permit, 
but  not  so  as  to  increase  or  multiply  charges  or  powers  of 
charging : 

And  we,  the  said  C.  D.  and  E.  F.,  apply  for  the  registration  of 
the  following  restriction.  (Restriction  prescribed  Jiy  tlic  rules  for 
protectiwj  a  realty  settlement). 

(To  he  executed  hy  the  tenant  for  life  and  the  Trustees.) 


No.  XII. 

CONVEYANCE  hy  Trustees  of  a  AYill  to  yive  effect 
an  Appropriation  made  under  an  Express  Power  of 
Freehold  Land  to  a  Son  of  Testator  in  Part  Satisfaction 
otitis  Share  in  the  Residuary  Estate  («)• 


Tarties. 

Recitals  of 
Will,  &c. 


TBIS  INDENTURE,  made  the day  of ,  Between  A.  B., 

of,  kc,  and  C.  D.,  of,  kc.  (hereinafter  called  the  Trustees),  of  the 
one  part,  and  E.  F.,  of,  &c.  [testator  s  son),  of  the  other  part 
(liccite  Will  of  X.  F.  giviny  residuary  real  and  personcd  estate  to 


stamp  OH 
conveyance  of 
appropriated 
propertj'. 


"Will.     Compare  Form  22,  and  for  leasehold  land,  see  Form  27  in  the  first 
schedule  to  the  L.  T.  Eules  ;  see  also  r.  ISo. 

[ii)  Where  trustees,  who  have  no  express  power  of  apiwopriation,  appro- 
priate particular  property  to  satisfy  a  legacy,  the  transaction  constitutes  a  sale 
to  the  legatee  :  Re  Beverly,  1901,  1  Ch.  681 ;  70  L.  J.  Ch.  295.  In  such  case  it  is 
conceived  that  the  conveyance  of  the  aj^projiriated  property  should  be  stamjaed 
ad  valorem.  On  the  other  hand,  where  the  appropriation  is  effected  by  the 
trustees  under  an  express  jjower  which  authorises  them  to  ai^jwopriate 
without  the  concurrence  of  the  beneficiaries  (see  Form  No.  78,  p.  848,  s«/>.), 
the  position  of  vendor  and  purchaser  does  not  arise  and  the  conveyance  will 
be  sufficiently  stamped  with  a  10s.  deed  stamp:  see  Fin.  (1909-10)  Act,  1910, 
.s.  74.     Thus  an  express  power  of  apj^roimation  is  always  desirable. 
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Triist('r>;  (ji  tniHt  io  sell  and  coiircrt  and  iiircst  proceeds,  and  to  pay 
income  to  irife  for  life,  and,  after  her  death,  in  trust  for  children, 
attainimj  tn-enty-one,  or  heiny  dauyhters  vtarryiny  under  that  aye  ; 
power  to  appropriate  specijic  property  to  a  heneticiary,  see  Form 
No.  78,  p.  818,  snp.  Deatli  of  testator  and  probate  of  Will; 
death  of  n-if') : 

And  whereas  the  said  testator  left  four  children  (namely),  the  Number  of 
said  E.  F.  and  G.  F.,  J.  F.  and  K.  F.,  all  of  whom  have  attained 
the  age  of  twentj'-one  years  {if  some  are  under  aye,  alter  the  recited 
accordinyly)  : 

And  whereas  the  said  testator  was  at  his  death  seised  in  fee  That  land 

1-  •         c  r  •  1  fjii  Tj  J       described  in 

Simple  ni  possession  tree  irom  nicumbrances  oi  the  hereditaments  schedule  is 
described  in  the  Schedule  hereto,  and  the  same  now  form  part  ^egutor's 
of  his  residuary  estate  :  estate. 

And  whereas  all  the  funeral  and  testamentary  expenses  and  Payment  of 
debts  of  the  said  testator  and  the  legacies  bequeathed  by  his  Will,        "' ' 
and  the  death  duties  paj'able  in  respect  of  his  estate,  have  been 
paid  and  satisfied : 

And  whereas  the  Trustees,  in  exercise  of  the  powers  for  that  Appropriation, 
purpose  conferred  on  them  b}'  the  recited  Will,  have  appropriated 
the  hereditaments  described  in  the  Schedule  hereto  in  part  satis- 
faction of  the  share  of  the  said  E.  F.  in  the  testator's  residuary 
estate  and  the  proceeds  thereof,  and  have  for  this  purpose  valued  and  valuation 

the  said  hereditaments  at  £ ,  which  sum  is  less  than  one-  p°,\.pose. 

fourth  part  of  the  total  value  of  the  said  residuary  estate  (x) : 

NOW   THIS  INDENTURE  WITNESSETH   that  in  order  to 

give  efi'ect  to  the  said  appropriation  and  in  exercise  of  the  power 

for  this  purpose  conferred  by  the  recited  Will,  the  Trustees,  As  Trustees  con- 

Trustees,  hereby  convey  unto  the  said  E.  h\  smiin"fee.° 

All  those  the  hereditaments  described  in  the  Schedule  hereto, 
and  delineated  on  the  plan  hereto  and  thereon  edged , 

To  hold  unto  and  To  the  use  of  the  said  E.  F.  in  fee  simple  r 

In  witness,  S:c. 

The  Schedule  above  referred  to. 

{x)  Where  there  is  an  express  jwwer  to  ajipropiate  it  is  desirable  to  avoid 
any  -^ords  which  imply  a  bargain. 
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No.   XIII. 

CONYEYAN'CE  />//  Executors  iindrr  Section  four  of  the 
Land  Transfer  Act,  1897,  to  (five  rff'rrt  to  an  Appro- 
priation oj  Freehold  Land  to  a  Son  ot'  Testator  in  Part 
Satisfaction  (;t'  hin  Share  i)i  the  Iiesidiary  Estate  (.;/). 

rarties.  THIS  INDENTURE,  made,  Arc,  Between  A.  B.,  of,  kc,  and 

C.  D.,  of,  L^'C.  (liereinafter  called  the  Executors),  of  the  one  part, 

Recitals.  and  E.  E.,  of,  itc,  {testator's  son),  of  the  other  part  {lirritals  donn 

to  and  indndinrj  tlw  rrritid  of  jdjimt'iit  of  drtits,  ((V.,  ^(.s  in  last 
Precedent,  omitting  the  express  j>oirer  of  appropriation): 

Appropriation.  And  wiii-:reas,  in  exercise  of  the  power  for  that  purpose  con- 
ferred on  them  hy  the  Land  Transfer  Act,  1897,  the  Executors 
have,  M-itli  the  consent  of  the  said  E.  E.  (x-),  appropriated  the 
hereditaments  descrihed  in  the  Schedule  hereto  in  part  satis- 
faction of  his  share  in  the  residuary  estate  of  the  said  testator 
and  the  proceeds  of    sale  thereof,    and  have  for  this  purpose 

valued  the  said    hereditaments    at  .i' ,    which  sum  is   less 

than  one-fourth  part  of  the  total  value  of  the  said  residuary 
estate  : 
Notice  to  other       And  AVHEREAs  the  Executoi's,  pursuant  to  the  said  Act,  gave 
beneficiaries.      ^^^^  ^^^^^.j^^  ^^^  ^^^^ ^|.^y  ^f ^f  g^^^^j^  appropriation  to  the 

said  G.  F.,  J.  F.,  and  K.  F.  {the  other  houjieiaries),  and  no 
application  has  been  made  to  the  Court  by  any  of  them  in  respect 
thereof : 

Conveyance  to  NOW  THIS  INDENTURE  WITNESSETH  that  for  the  purpose 
beneficiary.       ^^  giving  oflect  to  the   Said  appropriation  the  Executors,  As  the 

(//)  This  transaction  is  a  sale  :  Re  Bcrerly,  1901,  1  Ch.  081  ;  70  L.  J.  Ch. 
295.  Hence,  it  is  conceived  that  the  conveyance  should  be  stamjied  ad 
ralorcm,  see  note  to  last  Prec.  Sub-s.  2  of  s.  4  of  the  L.  T.  Act,  1897,  does 
not  seem  to  have  any  effect. 

{z)  See  s.  4  (1)  of  "the  L.  T.  Act,  1897.  This  consent  is  necessary,  also  the 
notices  referred  to  in  the  next  recital.  As  these  notices  really  form  part  of 
the  title  and  are  often  lost,  it  is  desii'able,  where  practicable,  to  join  all  the 
beneficiaries.  It  is  assumed  here  that  some  are  infants  so  this  cannot  be 
done.  The  rules  under  the  section  remain  to  be  made,  hence  the  procedure 
is  at  present  unsatisfactorj'.  It  would  be  a  breach  of  trust  to  convey  an 
undivided  shave  in  land  held  on  trust  for  sale  to  a  beneficiary  miless  all  the 
beneficiaries  were  sui  juris  and  consented,  which  is  unlikely. 


INSTRUMENT   OF   APPROPRIATION.  003 

Personal   Representatives  of   the  said  X.  F.,  deceased,  hereby 

convey  unto  the  said  E.  F. 

All  those  the  hereditaments  described  in  the  Schedule  hereto, 
To  HOLD  unto  and  To  the  use  of  the  said  E.  F.  in  fee  simple : 
And  the  said  E.  F.  hereby  accepts  the  said  hereditaments  at 

the  valuation  aforesaid  in  part  satisfaction  of  his  share  in  the 

residuary  estate  of  the  said  testator  and  the  proceeds  thereof. 
In  witness,  Sec. 

The  Schedule  above  referred  to. 

Xo.  XIY. 

INSTEUMEXT  of  ArpROPRLvriox  oj'  Registered  Land  in 
Part  Satisfaction  of  Share  {a). 

{Hcadiiui  and  date.)  We,  A.  B.,  of,  Sec,  and  C.  D.,  of,  &c.,  As 
Personal  Pvepresentatives  of  the  late  X.  F.,  of,  Sec,  with  the 
consent  of  E.  F.,  of,  Arc,  who  is  entitled  to  a  share  in  the  residuary 
estate  under  the  Will  of  the  said  X.  F.,  appropriate  to  the  said 
E.  F.  the  land  comprised  in  the  title  above  referred  to,  and 
certify  that  all  proper  notices  under  the  fourth  section  of  the  Land 
Transfer  Act,  1897,  have  been  given  [and  the  requirements  of 
the  rules  of  Court  (b)  under  the  Land  Transfer  Acts  have  been 
duly  complied  with]. 

(Signed  by  A.  B.,  C.  D.,  and  E.  F.) 

Xo.  XV. 

PiELEASE  of  Lands  from  a  Legacy  cliarf/ed  thcrewi/Ji   Inj 
the  Will  (It  a  Peraon  who  died  before  1898(f')- 

TO  ALL  TO  WHOM   THESE    PEESEXTS  SHALL   COME,  Parties. 
A.  B.,  of,  &c.,  (releasor),  sends  greeting  this day  of : 

Whereas    S.    H.    by    his    Will   dated    the day   of Recite  bequest 

bequeathed  the  sum  of  £ to  the  said  A.  B.,  and  directed  deviS'onlnds 

that  his  real  estate  should  stand  primarily  charged  with  the  said  "^I'-yged  there- 

^  ./  o  with. 

(o)  See  Form  o2  in  the  first  scliediile  to  the  L.  T.  Eiiles  and  r.  185,  which 
provides  that  the  legatee  shall  be  registered  as  projirietor  on  production  of  the 
probate  and  instrument  of  appropriation. 

(?j)  Xo  rules  of  Court  have  }'et  been  made. 

(c)  If  real  estate  has  been  devised  by  the  Will  of  a  person  who  died  before   Cases  in  wliicli 
1898  to  A.  charged  with  debts  and  legacies,  and  A.  is  an  executor,  he  can  '^  r"i"cliasei- of 
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INSTRUMENTS    RELATING   TO    ADMINISTRATION. 


Death  of 
testator  and 
probate  of 
will. 


Agreement  to 
release. 


Helease  of 
lands  from 
legacy. 


legacy,  and  the  said  testator  devised  all  his  real  estate  so  charged 
as  aforesaid  unto  C.  D.  in  fee  simple  (Death  of  testator  and 
jyrohatc  of  Will)  : 

And  avhereas  the  said  legacy  of  1* has  not  been  paid  : 

And  "WHEREAS  the  said  C.  D.,  being  about  to  sell  the  heredita- 
ments described  in  the  Schedule  hereto,  being  part  of  the 
testator's  real  estate,  has  requested  the  said  A.  B.  to  release  the 
same  from  the  said  legacy,  "which  the  said  A.  13.  has  agreed  to 
do,  being  satisfied  that  the  other  real  estate  is  of  ample  value 
as  a  security  for  the  said  legacy  : 

NOW  THESE  PRESENTS  WITNESS  that  in  consideration  of 
the  premises,  the  said  A.  B.  hereby  releases  the  hereditaments 

described  in  the  Schedule  hereto  from  the  said  legacy  of  i' , 

and  all  interest  thereon,  and   from  all  claims  and  demands  in 
respect  of  the  same. 
In  ^vitness.  Sec. 

The  Schedule  aloye  referred  to. 


No.  XVL 

EELEASE  %  Executors  to  Devisee  o/Eeal  Estate  charrjcd 
Kith  Debts  a)i(l  Legacies  hy  the  Will  of  a  I*erson  uho 
died  before  1898. 

Parties.           TO  ALL   TO  WHOM  THESE   PRESENTS   SHALL  COME, 
A.  B.,  of,  <kc.,  and  C.  D.,  of,  &c.  (Exeeutors)  send  greeting  this 


real  estate 
charged  with 
legacies  is 
bound  to  see 
to  their 
Xiayment. 


make  a  good  title  to  a  purchaser  imder  ss.  14 — 16  of  the  Law  of  Property 
Aiueiulment  Aft,  18o9  (Lord  8t.  Leonards'  Act),  and  the  latter  is  not  bound 
to  make  any  iiupiiry  as  to  the  application  of  the  money ;  but  see  lie  Adams  and 
J'trri/,  1899,  1  Ch.  554;  68  L.  J.  Ch.  259;  Theobald,  Tthed.,  443  et  seq.,  for 
cases  where  the  trustees  are  not  expressly  given  the  legal  estate.  But  if  the 
real  estate  is  charged  with  a  legacy  or  several  legacies,  and  not  with  debts, 
it  is  api^rehendcd  that  in  cases  not  coming  within  ss.  14,  15,  and  IG  of  the 
Act  of  1859,  or  within  the  L.  T.  Act,  1897,  the  devisee  cannot  iisually  make 
a  good  title  without  proving  payment  or  a  release,  see  Theobald,  Tth  ed.,  pj}.  445 
et  seq.  If  the  legacy  is  paid  a  simple  receipt  is  sufficient,  but  if  it  is  released 
without  payment  there  should  be  a  formal  deed.  An  administration  with  the 
Will  annexed  does  not  come  within  s.  16  of  the  Act  of  1859  :  lie  Clay  and 
Teth'ii  (1880),  16  Ch.  I).  3.  If  real  estate  is  charged  with  any  capital  sum  it 
is  desirable  to  limit  a  term  on  trust  to  raise  it. 


CONYEYANCE    ON   ELECTION.  905 

day  of {riccitc   Will  irlierch)/   real  estate   in  given    to  E.  F., 

cJiaiyed  uitli  elehts  and  legaeies  in  aid  ot'  tlie  personal  estate.    Death 
at  testator,  and  probate  of  Ids  ]]'Ul)  : 

And    whereas  all  the    funeral    and    testamentary    expenses  Recital  that 
and  debts  of  the  said  testator,  and  all  the  legacies  given  by  fj^Serilave 
his  said  ^Vill,  have  been  paid  and  satisfied  out  of  his  personal  '^eeu  paid  out 

^  .         of  personalty. 

estate  as  the  said  A.  B.  and  C.'D.,  as  such  Executors  as  aforesaid, 
hereby  acknowledge,  and  they  have  accordingl}-  agreed  to  execute  Executois 
such  release  as  is  hereinafter  contained  :  estate!  ^^^^ 

NOW  THESE  PRESENTS  WITNESS  that  the  said  A.  B.  and 
C.  D.,  as  such  Executors  as  aforesaid,  hereby  release  all  the  real 
estate  of  the  said  X.  Y.,  deceased,  from  all  claims  and  demands 
in  respect  of  the  funeral  and  testamentary  expenses  and  debts 
of  the  said  testator,  and  the  legacies  given  by  his  said  "Will  or 
any  of  them  or  any  part  thereof  respectively. 
In  witness.  Sec. 

No.  XVII. 

CONVEYANCE  hy  Trustees  o/  a  Will  to  the  Beneficiaries 
on  their  Electing  to  talc  Lands  devised  htj  the  Will  on 
Trust /or  Sale  as  Eeal  Estate  ((/). 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  kc,  and  C.  I).,  of,  &c.  (hereinafter  called  the  Trustees), 
of  the  one  part,  and  E.  N.,  of,  Arc,  and  G.  H.,  the  wife  of  A.  H,, 
of,  kC:  {henejiciaries),  of  the  other  part  (Reeite  JVill  of  J.  N.  Recital  of 
appointinfi  the  Trustees  to  he  liis  exeeiitors  and  trustees,  and  '^  ' 
[living  residuary  real  a)id  personal  estate  to  tiie  Trustees  {e),  on 
trusts  for  sale  and  investntcnt  and  for  the  division  of  the  Trust 
Fund  after  death  <f  testatoi-'s  wife  among  all  Ids  children  attaining 
twentg-onc,  or  bring  daughters  )narri/ing  under  that  age.  Death  oj 
testator  and  probate  of  Will  ;  death   of  wife)  : 

((?)  Where  there  are  several  beneficiaries  it  is  not  desirable  to  discharge  the 
trust  for  sale,  as  the  splitting  up  of  the  title  of  the  land  into  undivided  shares 
tends  to  create  complications.  The  alternative  course  is  for  the  beneficiaries 
to  elect  to  take  separate  parts  of  the  property  in  severalty,  see  Partition  Deeds 
in  Vol.  I. 

(p)  If  the  testator  died  after  1897,  the  appointment  of  A.  B.  and  C.  D.  as 
executors  should  be  mentioned. 
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Tliat  bene- 
ficiaries are 
the  only 
cliilflren, 

and  have  all 
attained  21. 

Marriage  of 
daughter  and 
no  settlement. 


Payment  of 
testator's 
debts,  &c. 


That  no  part  of 
real  estate  has 
been  sold. 


Election  by 
beneficiaries  to 
take  as  real 

estate  (/). 


Trustees 
convey  to 
beneficiaries 
as  tenants 
in  common  in 
fee  simple. 


And  whereas  the  said  testator  had  four  children  and  no  more 
(namely),  the  said  E.  N.  and  G.  H.,  and  two  other  children  who 
died  while  infants  and  without  ever  having  been  married  : 

And  whereas  the  said  E.  N.  and  G.  H.  have  attained  the 
respective  ages  of  twentj'-one  years  : 

And  whereas  tlie  said  G.  H.  (then  G.  N.,  spinster)  inter- 
married with  the  said  A.  11.  on  the* day  of ,  1890,  but 

no  settlement  or  agreement  for  a  settlement  was  made  on  her 
marriage  or  has  been  since  made  affecting  her  share  under  the 
said  Will  : 

And  whereas  all  the  funeral  and  testamentary  expenses  and 
del)ts  of  the  said  testator  and  the  legacies  given  by  his  said  Will 
and  the  death  duties  payable  in  respect  of  his  estate  have  been 
paid  and  satisfied  out  of  his  personal  estate  : 

And  whereas  no  part  of  the  testator's  real  estate  has  been 
sold,  and  the  same  consists  of  the  freehold  hereditaments 
described  in  the  Schedule  hereto  : 

And  whereas  the  said  E.  N.  and  G.  H.  have  elected  to  take  the 
said  hereditaments  as  real  estate,  and  have  requested  the  said 
A.  B.  and  C.  D.  to  convey  the  same  in  the  manner  hereinafter 
expressed  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  con- 
sideration of  the  premises,  the  said  A.  B.  and  CD.,  As  Trustees, 
and  according  to  their  estate  hereby  convey  unto  the  said  E.  N. 
and  G.  H. 

All  the  freehold  hereditaments  described  in  the  Schedule 
hereto,  and  all  other  (if  any)  the  real  estate  of  the  said  testator. 

To  hold  unto  and  To  the  use  of  the  said  E.  N.  and  G.  H.  in 
fee  simple  in  equal  shares  as  tenants  in  common,  discharged 
from  the  trusts  by  the  recited  Will  declared  concerning  the 
same. 

In  witness,  &c. 

The  Schedule  above  referred  to. 


(/)  No  election  can  be  made  unless  all  the  beneficiaries  are  siii  j'm-is,  and 
have  attained  absolute  vested  interests. 
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(fokm.s)  wills  (real). 


Section  I. 
COMMENCEMENT  OF  WILLS  AND  CODICILS. 


No.  1. 

Comnieiice- 

llielit  of  Will. 


No.  2. 

Commeiice- 
iiieiit  of 
cotlicil  (/>!. 


I, 


of 


-,  hereby  revoke  all  testamentary  dispositions 


heretofore  made  by  me,  and  declare  this  to  be  my  last  Will,  which 

I  make  this day  of ,  19 — ,  [and  which  for  the  purpose 

of  convenience  I  have  divided  into parts  (a)]. 


I, 


of 


-,  declare  this  to  be   a  lirst  [or  set--ond,  i^'c] 

codicil,  which  1  niuke  this day  of ,  ID — ,  to  my  Will, 

which  is  dated  the  day  of ,  19 — . 

Section  II. 

APPOINTMENT  OF  EXECUTORS  AND  TIIFSTEES,  CON- 
FIRMATION OF  MARRIAGE  SETTLEMENT,  AND 
BEQl'EST  OF  RENTS  IN  ARREAR,    Sec.  (c). 


No.  3. 

Appointment 
of  Executors 
and  Trustees 
for  purposes  of 
S.  L.  Acts  iuul 
Conv.  Act, 
s.  4-2. 


1.    I    APPOINT 


-,  of,  Arc, 


-,  of,  ike,  and 


of,  &c.,  to  be 


Appointment 
of  Trustees  of 
compound 

settlements. 


Legacies, 
guardians,  Xc, 
position  of,  in 
Wills  (real). 


the  executors  of  my  Will,  and  I  appoint  them  and  the  survivors 
and  survivor  of  them  and  the  executors  or  administrators  of  such 
survivor  or  other  the  trustees  or  trustee  for  the  time  being  hereof 
(hereinafter  called  my  Trustees)  to  be  the  trustees  or  trustee 
hereof  and  of  any  Compound  Settlement  consisting  of  my  Will 
and  of  any  subsetjuent  instruments  taking  effect  after  my  death  (d), 
for  all  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  and 
also  for  all  the  purposes  of  section  forty-two  of  the  Conveyancing 
and  Law  of  Property  Act,  1881. 

{a)  "Where  a  Will  is  lonyit  is  sometimes  couveiiiout  tu  diviJe  it  into  parts. 
If  the  Will  is  made  on  the  date  of  marria<,'e  add  after  tlie  date  :—"  imme- 
diately after  my  marriage." 

{!>)  Form  Xo.  47,  ('/(/'.,  should  be  used  at  the  end  of  all  codicils. 

((•)  For  Forms  of  legacies,  see  Forms  in  Wills  (Personal),  p.  788  et  seq. 

('/)  Tiie  trustees  cannot  be  ai^i^ointed  bj-  the  testator  to  be  the  trustees  for 
the  purposes  (^f  the  S.  L.  Acts  of  a  compound  settlement  made  by  the  Will 
and  any  prior  instrument:  Be  Sj)encer''s  S.  E.,  190.3,  1  C'h.  7.5  ;  72  L.  J.  Ch. 
59  ;  and  see  note  to  Form  No.  83,  Settlements  (Eeal),  p.  527,  suji. 

For  legacies  to  executors  and  trustees,  see  Wills  (Personal),  Form  Xo.  o, 
p.  784,  sup.  It  is  often  convenient  in  Wills  settling  real  estate  to  deal  first  with 
the  freeholds,  copyholds,  leaseholds,  heirlooms  and  other  matters  relating  to 
the  settlement  and  to  place  the  legacies  immediately  bef(n-e  the  gift  of  the 
residuary  personalty.  For  appointment  of  guardians,  see  Wills  (Personal), 
Form  Xo.  4,  p.  785,  siq'. 


APl'OlNTMEXr    OF    KXia'UTOK.S    AND    TRUSTKKS,   ETC.  Dll 

2.  If  and  so  long  as  there  is  only  one  trustee  of  my  Will, 
capital  money  arising  under  the  Settled  Land  Acts,  1882  to  1890, 
or  under  my  "Will  may  notwithstanding  anything  in  those  Acts 
contahied  be  paid  to  such  one  trustee  alone :  And  all  the 
powers  conferred  on  trustees  by  those  Acts  may  be  exercised 
by  one  trustee  only,  and  all  the  provisions  of  those  Acts 
applicable  to  trustees,  including  notices,  shall  be  satisfied  though 
there  ma}'  be  onl}-  one  trustee  for  the  time  being  in  existence 
hereof.  [In  the  case  of  the  legal  interest  in  any  coiiyhold 
hereditaments,  the  trust  and  [)o\vers  hereof  ma}',  until  the  appoint- 
ment of  a  new  trustee,  be  exercised  by  the  heirs  or  assigns  of  a 
last  surviving  or  continuing  trustee  (c).] 

I    confirm    any    Settlement   made    in   contemplation    of    my       vr     o 
marriage  with  my  wife  and  declare  that  [subject  as  hereinafter 


expressly  mentioned  (//)]  the  provisions  hereby  made  for  her  and  otTestator's" 
my  children  [issue]  shall  be  in  addition  to  and  not  in  satisfaction  I^'^ttje^^^ 
of  those  made  or  covenanted  to  be  made  for  them  by  settlement.  '"«^iit(/)- 

I  BE(^UEATH  free  of  duty  to  the  [each]  person  who  at  my  death        No.  4. 
shall  becon^e  beneficially  entitled  to  Ijhe  possession  or  to  the  receipt   ^     ~z — 

of  the  rents  and  the  profits  of  the  [any]  hereditaments  [at ]    rents  in  an-eiu- 

hereinafter   devised  [or    bequeathed]  all   arrears    of   rents    and   ing(/o. 
profits  due  to  me  at  my  death,  and  all  shares  and  proportions  of 
rents  and  profits  not  actually  due  but  accruing  due  at  my  death 
and  payable  to  m}'  estate  after  m}'  death  from  the  same  heredita- 
ments, but  subject  to  paj'ment  of  all  [rents]  rates,  taxes,  costs  of 

(e)  I'luler  T.  Act,  1893,  s.  22,  the  trusts  and  j)owers  will  devolve  on  the    Devolution  of 
survivors  or  survivor.     Under  the  definition  "  my  Trustees  "  the  trusts  and    trusts  and 
powers  will  devolve  on  the  personal  rejjresentatives  of  a  surviving  trustee. 
But  as  the  leyal  interest  in  coi)yh(jlds  no  longer  jiasses  to  the  personal  represen- 
tatives under  L'onv.  Act,  1881,  s.  oO,  it  niaj'  in  some  cases,  e.ij.,  where  the  copv- 
holds  are  to  be  held  on  trust  for  sale  be  desirable  to  add  the  words  in  brackets. 

(y)  This  clause  prevents   any  (questions   ai'isiug  under  the  doctrine  of  "Satisfaction." 
satisfaction,    see    Theobald,    7th    ed.,    759    et   seq.  ;    see  also  note  to  AVills 
(Personal),  Form  Xo.  05,  p.  835,  sup. 

{(j)  E.g.,  if  the  testator  gives  legacies  to  children  and  directs  them  to  bii:iir 
into  hotchpot  advances  made  diuing  his  lifetime,  see  Wills  (Personal),  Eorm 
Xo.  Go,  p.  835,  sHp. 

(A)  As  a  general  rule  it  is  not  convenient  that  the  accruing  rents  of  devised    Apportion- 

land  should  be  apportioned  as  from  the  testator's  death  between  devisee  and    ^f.    ""'-^^'jt'ii 

^'^  devisee  and 

executor.     As  to  the  effect  of  such  a  clause,    see  Re  I),  of  Cltreland,  1894,    executor. 

1  (;h.  164  ;  63  L.  J.  Ch.  115  ;  The(^bald,  7th  ed.,  216.     It  is  assumed  that  the 

le;jatee  will  be  of  a<  e. 
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insurance  and  repairs,  and  other  outgoings  properly  chargeable 

in  account  against  the  same  and  not  discharged  in  my  lifetime 

and   also   of    the   estate   duty   payable   in   respect    thereof    in 

Also  of  farming  exoneration   of   my  residuary  estate,     fl  also  bequeath  to  the 

live  and  dead  ^  ^.  l  ^ 

same   person    all   my   farmmg  live  and   dead  stock  and  effects 
[mining  plant  and  effects]  free  of  duty.] 


stock,  and 
mining  plant. 


No.  5. 


General  devise 
of  freeholds  to 
uses  in  Settle- 
naent. 


Section  III. 

DEVISE   AND   LIMITATIONS  OF  FREEHOLDS  BY  WAY 
OF  SETTLEMENT. 

I  DEVISE  all  the  lands  and  hereditaments  not  hereby  or  by  any 
codicil  otherwise  disposed  of  a-nd  which  I  can  at  my  death  dispose 
of  by  Will  in  any  manner  I  think  proper  for  an  estate  of  inheri- 
tance in  fee  simple  legal  or  equitable  either  by  virtue  of  my 
beneficial  ownership  or  under  any  general  power  To  the  uses, 
Upon  the  trusts  and  subject  to  the  powers  and  provisions  herein- 
after declared,  and  so  that  every  estate  for  life  shall  be  without 
impeachment  of  waste  [and  every  estate  for  life  limited  to  a 
female  (/)  shall  be  without  power  of  anticipation  during  any 
coverture],  and  so  that  every  tenant  for  life  shall  be  liable  to 
insure  buildings  against  fire  to  an  amount  equal  to  three-fourths 
of  the  sum  required  to  rebuild  the  same  in  case  of  total  destruc- 
tion and  to  apply  the  insurance  money  in  rebuilding  or  other- 
wise as  capital  money  (that  is  to  say)  : — 


Married 
woman  pro- 
tector of  settle- 
ment. 


Limited 
«xemi3tion 
from  waste  ; 
restraint  on 
.anticipation. 


(i)  Under  the  M.  AY.  V.  Act,  1907,  s.  o,  where  a  married  Avoman  would,  if 
single,  be  the  protector  of  a  settlement  in  respect  of  a  prior  estate  which  is 
by  virtue  of  the  M.  W.  P.  Act,  1882,  made  her  separate  propertj',  then  she 
alone  will,  in  respect  of  that  e.state,  be  the  jirotector  of  the  settlement. 
Hence,  it  is  no  longer  necessary  to  limit  life  estates,  given  to  females,  for 
their  separate  use. 

Where  tenants  for  life  are  not  to  be  impeachable  for  waste,  but  the 
provision  is  to  be  limited,  the  following  may  be  substituted  : — 

And  so  that  every  estate  for  life  shall  be  without  impeachment 
of  waste,  except  waste  in  pulling  down  buildings  and  not  restoring 
the  same,  or  erecting  equivalent  buildings  instead  thereof,  or  in 
cutting  ornamental  timber  except  for  the  purpose  of  improving 
other  like  timber  [and  every  estate  for  life  limited  to  a  female 
shall  be  without  power  of  anticipation  during  any  coverture] . 

No  grantee  to  uses  is  required  in  the  case  of  a  devise. 


DEVISE    AND    LIMITATIONS    OF    FRKEHOLDS.  013 

To  THE  USE  that  my  wife,  if  living  at  my  death,  shall  receive       No.  6. 
out  of  the  premises  (except  advowsons)  during  [her  widowhood]    Rent-charge  to 

the   residue   of   her   life  the   yearly  rent-charge   of    i* ,  to  "ife  (''')■ 

commence  from  my  death,  and  to  be  considered  as  accruing 
from  day  to  day,  but  to  be  paid  without  any  deductions  by  equal 
half-yearly  payments,  the  first  payment  thereof  to  be  made  at 
the  end  of  six  calendar  months  from  my  death  if  my  wife  shall 
then  be  living :  And  subject  to  the  said  rent-charge, 

To  THE  USE  of  my  wife  during  her  [widowhood]  life  [without        No.  7. 


power  of  anticipation  daring  any  coverture  (/)],  with  remainder.  Lite  estate  to 

\vife. 

(1)  As  to  my  capital  messuage,  known  as ,  in  the  County       ^^-  "• 

of ,  and  the  stables,  gardens,  iileasure-grounds,  and  park,   L"iiitation  of 

'  .  residence  to 

usually  enjoyed  tlierewith,  wife  during 

To  THE  USE  of  my  wife  (if  living  at  my  death  and  if  she  shall  or  until  she 
not  then  be  entitled  to  the  possession  or  receipt  of  the  rents  and  eutTtiecUo  a 
profits  of  the  Estate  situated  in  the  County  of ,  and  settled  estate 

I-                                                                                                                                 "  .  with  a  rent- 
settled  by  an  Indenture  dated  the day  of ),  until  she  charge  issuing 

re-marries  or  becomes  entitled  as  aforesaid  or  dies  (which  first  testator's  real 

,  s  estate,  with 

nappensj.  remainders 

(2)  And  as  to  all  other  the  premises  hereinl^efore  devised,  "'^'i' 
To  THE  USE  that  if  my  wife  shall  be  living  at  my  death  and 

shall  not  then  l)e  entitled  as  aforesaid,  she  may,  as  from  my 
death  and  until  she  marries  again  or  becomes  entitled  as  afore- 
said or  dies  (which  event  first  happens),  receive  out  of  the  same 

premises    (except   advowsons)   the  yearly  rent-charge  of  £ 

[in  addition  to  the  said  yearly  rent-charge  of  £ under  my 

marriage  Settlement],  the  rent-charge  hereby  limited  to  be  con- 
sidered as  accruing  from  day  to  day,  but  to  be  paid  without  any 
deduction  by  equal  half-yearly  payments,  the  first  half-yearly 
payment  to  be  made  at  the  end  of  six  calendar  months  next  after 

(A-)  See  Conv.  Act,  1881,  s.  44,  which  supplies  the  necessary  machinery  for   Powers  and 
,1.1  "  remedies  for 

recovering  the  rent-charge.  recovering 

(l)  These  words  will  not  be  required  if  the  estate  is  limited  dnring  widow-    rent-charges. 
hood  only,  nor  if  Form  No.  5  is  used  in  its  entii'ety.     It  is  more  usual  to 
give  the  widow  a  rent-charge  and  give  the  eldest  son  the  first  life  estate.     An    Statutory 
estate  during  widowhood  gives  the  statutory  powers  of  a  tenant  for  life:   P^^^'^'^f'^^.  life 
S.  L.  Act,  1882,  s.  58  (1)  (vi.)  ;  even  where  given  subject  to  maintaining 
childi-en :  Be  Pollocl;  1906,  1  Ch.  146  ;  75  L.  J.  C'h.  120. 
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my  death,  if  my  wife  be  then  living,  and  has  not  married  again, 
or  become  entitled  as  aforesaid. 

(3)  And  as  to  all  the  devised  premises,  subject  as  aforesaid, 

To  THE  USE  of,  cl'C. 


No.  9. 


To  THE  USE  of  my  Trustees  hereinbefore  named  for  the  term 

Limitation  of    °^  years  wilhout  impeachment  of  waste  Upon  the  trusts 

a  term  (m).       hereinafter  declared  concerning  the  same  :  And  subject  thereto, 


No.  10.  To  THE  USE  of  my  Trustees  hereinbefore  named  during  the 

TWt^^i^^^atii^  life  of  my  son without  impeachment  of  waste  Upon  the 

inaiipnai.ie        trusts  following  (that  is  to  say),  [(o)  in  case  at  my  death  no  acfc 

hie  estate  («).  zv  ."'    L\   y  J 

has  been  done  or  suffered  and  no  event  has  happened  whereby 

the  trust  next  hereinafter  contained  in  favour  of  my  son  

if  subsisting  would  cease  to  have  effect,  then  Upon  trust  that 

my  Trustees  shall  permit  my  son  to  receive  the  income 

of  the  lastly  devised  hereditaments  and  be  in  the  position  and 
have  the  powers  of  a  tenant  for  life  thereof  without  impeachment 
of  w^aste  until  he  shall  do  or  attempt  to  do  or  suffer  any  act  or 
thing,  or  until  any  event  shall  happen  by  or  in  consequence  of 
which  he  would  cease  to  be  entitled  to  receive  such  income  or 
any  part  thereof  if  the  same  were  given  to  him  absolutely  during 
his  whole  life,  in  any  of  which  cases  as  well  as  on  his  death  the 

aforesaid  trust  in  favour  of  the  said is  to  cease.  And  after 

the  cesser  of  the  said  trust  in  the  lifetime  of   the  said  ] 

Upon  trust  that  my  Trustees  shall  enter  into,  and  during  the 

residue  of  his  life  continue  in  possession  or  receipt  of  the  rents 

and  profits  of  the  lastly  devised  hereditaments,  and  may  exercise 

Trustees  to       ^ith  resj)ect  thereto  all  the  powers  of  management  and  other 

powers  when '    powors  mentioned  in  section  forty-two,  sub-section  two  of  the 

tru^t^ar^ie^.^      Conveyaucing  and  Law  of  Property  Act,  1881,  and  also  all  the 


Objects  of 
limiting  term. 


Gift  over  on 
bankruptcy 
effect  on  S   L. 
Act   powers. 


(h?)  If  the  term  is  to  secure  portions  for  the  sisters  and  younger  brothers 
of  the  eldest  son,  it  will  come  immediately  before  the  life  estate. 

A  term  should  generally  be  limited  for  raising  capital  sums,  for  discharging 
incumbrances,  for  the  ujikeep  of  jiolicies,  or  for  jiroviding  an  indemnity.  A 
term  is  no  longer  required  in  the  case  of  a  rent-cbarge. 

(/()  See  notes  to  Form  No.  34a,  Forms  in  Settlements  (Personal),  p.  3o3,  siij). 

(o)  If  tbe  son  is  bankrupt  the  first  i^art  of  this  trust  will  be  omitted.  The 
gift  over  is  not  void  under  S.  L.  Act,  1882,  s.  51 :  Be  Levy  (1885),  30  Ch.  D. 
119  ;  54  L.  J.  Ch.  968  ;  and  thereafter  he  no  longer  has  the  powers  of  a  tenant 
fn-life:  ib.,  s.  o8  (1)  (vi.)  (ix). 
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IZ'17J.T'^  °"  "  'f """'  '"'■  '""  ''y  "'0  Settled  Land  Act.s 

"     «  III.  and  shall  pay  the  net  i„co,„e  of  the  said  hereditaments 
after  ,,a,n>e„t   of  all   rates,    taxes  and   other  outgoin:      ,"   { 
expenses  .neurred  in  the  exercise  of  the  aforesaid  powerfan 
he  op,n,on  of  my  Trustees  properly  payable  oat  of  ineon.e  t„ 
0    the  mauUenanee  and  support  or  otherwise  for  the  benefit  of 

s  n':hr;^ir^°'''"7f^^'"r'^°""«  "'"-■  <"■ «"-- «'  •-/ 

issl  fir  it V  ",    ■         ''"'  ."■'  """'  <»  """y  -''•  ^y  other 
issue  loi  the  time  bemg  ni  existence  as  my  Trustees  in  th»;,. 

absolute     iscretion  and  without  being  liabl/ to        ot^u  o 

exerc.se  of  such  discretion  may  think  fit  { ,,)  ■   \„A  „,,„.  n  '  ,    I, 

of  my  said  sou,  To  x„.  .s.,  l.  (l.,.j!L^"'^t 

To   THE   vsE   Of  my   first  and  every  other  son  successivelv      v     ,, 
ccordmg  .0   seniority  during  his  hfe.  With  remaind^nrmt    ^^^^^^ 

firs    and  ot'h  '"'  '''"1 '"^^  ™<"'  '""  ^°  ™^  ^'^^  »'  "-  """-Si'" 

nist  andothei   sons  successively  aceordin<T  to  senim-iiv  ,•„  >  -i   """'"i.ere 

male   With  remainder  To  x„.  L  of  my  bi;ther  — 'tr  1  M    P--^'-^ 
he,  ^^,th   remanider   To  the  osk  of  his  first  and  otl       son     ''""i"?.'-. 

[^uiTunatc  Limitation — Form  No.  19).  take. 

To  THE  USE   Of  my   first  and   every  other   son   successivelv 
acconhng  to  seniority  during  his  life^  With  remain  '"'■  ''■ 

lately  after  the  estate  for  lite  of  each  such  son  To  the  v  e  of  ^^^^^^^^^^^^^^^ 

his  firs   and  other  sons  successively  according  to  seniority  in  tai  "'-»'w..o 

to  «hom  es  ates  m  tail  male  are  hereinbefore  limite,!  may  sue  f'^'^""" 
oessively  take  estates  in  tail  general  in  the  same  order  in  wlct  ''"S^S.™, 
they  take  estates  in  tail  male,  With  remainder  To  the  use  of  the  ^''SSS'-' 

'^!!!!!!^'^^!!^L^!!g'^^!:^^^^  tau 

(p)  Under  this  last  trust  there  is  no  tmmt  f,.r  i,t„      ^T     7, 
of  S.  L.  Act,  1882  :  «e  J!e  AtlZol  n880  T,  IZ  t     •"      "  ""^  """"'"''   '=*«"<" 

..nJ  see  ^J, //„,,,<,,, s.£.  (1888),  39  Ch.D.  at,,.  89  ;ii7L.  J.  Ch   790  '™':r 

of  the  lITl'^.^r"""  "'=""""■""'=  -""■"'"•'  '—  "-».«  th     s„biste„ee    ^^ 

a.su,„e<Ith„t„e  estates  are  wUhoat  i.peach„e.,t 'L'lsrtt  it^ 


income. 
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male  of  each  of  my  sons,  and  so  that  all  the  daughters  of  an 
elder  son  of  mine  shall  always  take  before  the  daughters  of  a 
younger  son  of  mine,  With  remainder  To  the  use  that  all  my 
granddaughters  to  whom  estates  in  tail  male  are  hereinbefore 
limited  may  successively  take  estates  in  tail  general  in  the  same 
order  in  which  such  granddaughters  take  estates  in  tail  male, 
With  remainder  To  the  use  of  my  first  and  every  other  daughter 
successively  according  to  seniority  during  her  life,  With  remainder 
immediately  after  the  estate  for  life  of  each  daughter  of  mine 
To  THE  USE  of  her  first  and  other  sons  successively  according 
to  seniority  in  tail  general,  With  remainder  To  the  use  of  the 
first  and  other  daughters  successively  according  to  seniority  in 
tail  general  of  encli  daughter  of  mine,  and  so  that  all  the 
daughters  of  an  eiiler  daughter  of  mine  shall  always  take  before 
the  daughters  of  a  younger  daughter  of  mine.  With  remainder 
(iiltiniatc  Jiiiiitdtio)! — Foriit  Xc  19  (/•)). 

No.  IB.  'I'o  '^'HE  USE  of  my  eldest  son  • for  his  life,  With  remainder 

To  THE  use  of  his  first  and  other  sons  successivelv  according  to 

The  same,  ...  .,  ,       -.t'-   i  •      i        m  '      e  -i 

where  issue       Seniority  in  tail  male,  \\  ith  remainder  io  the  use  of  my  second 

son  for  his  life,  With  remainder  To  the  use  of  his  first 

and  other  sons  successively  according  to  seniority  in  tail  male, 
With  remainder  [similar  liniitatioiis  to  third  ami  other  livimf 
xo)is  and  tlwir  .sons  in  tail  imdr,  With  remainder]  To  the  use  of 
all  my  sons  hereafter  to  he  V)orn  successively  according  to 
seniority  for  their  respective  lives,  AVith  remainder  immediately 
after  the  estate  for  life  of  each  such  after-horn  son  of  mine  To 
the  use  of  his  first  and  other  sons  successively  according  to 
seniority  in  tail  male  (s),  With  remainder  To  the  use  that  all  the 
(grandsons  of  mine  to  whom  estates  in  tail  male  are  hereinbefore 
limited  may  successively  take  estates  in  tail  general  in  the  same 
order  in  which  they  take  estates  in  tail  male,  With  remainder  To 
THE  use  of  the  first  and  other  daughters  of  my  said  eldest  son 

,  successively  according   to    seniority    in   tail   male,    With 

remainder  To  the  use  of  the  first  and  other  daughters  of  my 


living. 


(r)  For  exemption  from  waste  and  restraint  ou  anticipation,  see  Form 
No.  5,  siqi. 

(.s)  Where  estates  are  settled  so  as  to  go  along  with  a  peerage  and  the 
testator  has  issue  male  living  at  the  date  of  his  Will,  this  Form  will  be  used 
down  to  this  point,  and  Form  No.  18  will  be  taken. 
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said  second  son ,  successively  according  to  seniority  in  tail 

male,  With  remainder  [similar  limitations  to  danf/Jitcrs  in  tail 
male  of  other  lirin;/  sons,  With  remainder]  To  the  use  of  the  first 
and  other  daughters  successively  according  to  seniority  in  tail 
male  of  each  of  my  sons  hereafter  to  be  born,  and  so  that  all 
the  daughters  of  an  elder  of  such  after-born  sons  shall  always 
take  before  the  daughters  of  a  younger  of  such  after-born  sons, 
"With  remainder  To  the  tse  that  all  my  granddaughters  to 
whom  estates  in  tail  male  are  hereinbefore  limited  may  succes- 
sively take  estates  in  tail  general  in  the  same  order  in  which 
such  granddaughters  take  estates  in  tail  male,  With  remainder 

To  THE  USE  of  my  eldest  daughter ,  the  wife  of ,  for  her 

life,  With  remainder  To  the  use  of  her  first  and  other  sons 
successively  according  to  seniority  in  tail  general,  With 
remainder  [similar  limitations  to  tlie  testator's  second  and 
other  liriiKi  daiKjliters  and  their  sons  in  tail  (jeneral,  With 
remainder]  To  the  use  of  all  my  daughters  hereafter  to  be  born 
successively  according  to  seniority  for  their  respective  lives. 
With  remainder,  immediately  after  the  estate  for  life  of  each 
such  after-born  daughter  of  mine,  To  the  use  of  her  first  and 
other  sons  successively  according  to  seniority  in  tail  general^ 
With  remainder  To  the  use  of  the  first  and  other  daughters  of 

my  said  eldest  daughter successively  according  to  seniority 

in  tail  general,  with  remainder  [similar  li)nitations  to  daiijdtters  in 
tail  fieneral  of  other  living  daii<difcrs,  With  remainder]  To  the  use 
of  the  first  and  other  daughters  successively  according  to 
seniority  in  tail  general  of  each  of  my  daughters  hereafter  to  be 
born,  and  so  that  all  the  daughters  of  an  elder  of  such  after-born 
daughters  shall  always  take  before  the  daughters  of  a  younger  of 
such  after-born  daughters.  With  remainder  {ultimate  iimitati(ni — 
Form  Xo.  1[)). 

To  the  use  of  all  the  daughters  in  equal  shares  of  my  said       ]^q^  ij^ 
sons  and  of  every  son  of  mine  hereafter  to  be  born  as  tenants  in 


common  in  tail  and  so  that  the  daughters  of  an  elder  son  shall  the  preceding 
always  take  together  in  equal  shares  before  the  daughters  of  a     °""' 

.   1  -^  .      ,  .  .,   ,  ,        ■,  1  Daughters  of 

younger  son  with  cross-remaniders  in  tan  between  the  daughters  sons  as  tenants 

,  •£  ,1  >       (.  1  in  common  in 

(if  more  than  one)  of  each  son,  tail,  with  cross- 

remainders  (t). 

{f)  This  Form  gives  the  variations  in  the  last  preceding  Form  (and  with    Variation  of 

preceding 
Forms. 
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Daughters  of 
testator  as 
tenants  in 
common  for 
life. 

Sons  of 
daughters 
successively  in 
tail. 

"Daughters  of 
(laughters  as 
tenants  in 
connnon  in  tail 
with  crosh- 
rcuuiinders(")- 


Ultimate 
limitation. 

Provision 
against  death 
of  member  of 
a  class  in  the 
testator's  life- 
time, leaving 
isuue  living  at 
his  death. 


Limitation  to 
tenants  in 
common  ; 
special  power. 

Implied  cross- 
remainders  in 
tail. 


And  if  there  shall  be  only  one  daughter  of  any  son,  then  as  to 
the  entirety  of  the  premises  To  the  use  of  such  one  daughter  in 
tail,  and  so  that  the  daughter  of  an  elder  son  shall  always  take 
l^efore    the   daughter   or   daughters   of   a    younger    son,   With 

remainder  To  the  use  of  all  my  own  daughters,  namely, , 

,  and ,  and  every  daughter  of  mine  hereafter  to  be  born 

in  equal  shares  as  tenants  in  common  for  life, 

And  as  to  the  share  of  each  daughter  after  her  death,  "With 
remainder  To  the  use  of  her  first  and  other  sons  successively 
according  to  seniority  in  tail,  With  remainder 

To  THE  USE  of  all  her  daughters  as  tenants  in  common  in  tail 
with  cross-remainders  l)etween  them  if  more  than  one  in  tail, 
and  if  there  shall  ho  only  one  such  daughter,  then  as  to  the 
entirety  of  the  share  of  a  daughter  in  the  said  premises 
To  THE  USE  of  such  One  daughter  in  tail, 

And  in  case  of  tiie  failure  of  issue  of  any  daughter  of  mine 
with  further  cross-remainders,  as  to  the  share  or  shares  of  such 
daughter  as  well  original  as  accruing  under  this  present 
limitation,  To  the  use  of  the  others  of  my  daughters,  if  more 
than  one,  in  equal  shares  as  tenants  in  common  for  life  with  the 
like  remainders  of  the  share  of  each  to  her  issue  as  hereinbefore 
limited  of  her  original  share  ;  and  if  all  my  daughters  but  one  shall 
die  without  issue,  then  as  to  the  entirety  of  the  premises  To  the 
USE  of  such  one  daughter  of  mine  for  life  with  the  like  remainders 
to  her  issue  as  hereinbefore  limited  in  case  of  an  undivided 
share,  With  remainder  {ultimate  li nutation. — Form  No.  19). 

Peovided  always,  that  if  any  daughter  or  daughters  or  grand- 
daughter or  granddaughters  of  mine  shall  die  in  my  lifetime 
leaving  issue  living  at  my  death  the  limitations  hereinbefore 
contained  shall  nevertheless  be  construed  and  take  etifect  in  the 
same  manner  in  all  respects  as  if  such  daughter  or  daughters  or 
granddaughter  or  granddaughters  had  actually  survived  me  and 
died  immediately  after  ni}'^  death  (a). 

slight  alterations  in  Form  No.  12),  where  the  testator's  daughters  and  grand- 
daughter.s  take  as  tenants  in  common. 

"Where  there  are  limitations  to  tenants  in  common,  it  is  desii-able  (see 
Form  No.  42,  inf.)  to  give  to  the  trustees  a  power  of  appointment  to  enable 
them  to  effect  a  i^artition. 

(»)  For  cases  where  the  law  would  imply  cross-remainders  in  tail,  see 
Theobald,  Tth  ed.,  739  et  seq. 

[.>■)  The  Wills  Act,  1837,  s.  32,  would  not  applj-  in  the  case  of  a  class. 
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To  THE  USE  of  my  eldest  son 


and  my  second  son 


No.  15. 

Tjiniitations  in 
strict  settle- 
ment, testa- 
tor's daughters 
and  their  issue 
male  being 
preferred  to 
sons' daugh- 
ters, and  sons' 
daughters  and 
their  issue 
male  to 
daughters' 
daughters. 


Estates  in  tail 
general  to  all 
tenants  in  tail 
male. 


and  all  my  other  sons  born  or  to  be  born  successively  according 
to  seniorit}^  for  life,  With  remainder  immediately  after  the  estate 
for  life  of  each  such  son  To  the  use  of  his  first  and  other  sons 
successively  according  to  seniority  in  tail  male,  With  remainder 
To  THE  USE  of  my  first  and  other  daughters  born  or  to  be  born 
successively  according  to  seniority  for  life.  With  remainder 
immediately  after  the  estate  for  life  of  each  such  daughter  To 
THE  USE  of  her  first  and  other  sons  successively'  according  to 
seniority  in  tail  male,  With  remainder  To  the  use  of  the  daughters 
successively  according  to  seniority  in  tail  male  of  each  son  of 
mine  according  to  seniority,  and  so  that  all  the  daughters  of  an 
elder  son  of  mine  may  take  successively  before  any  of  the 
daughters  of  a  younger  son  of  mine.  With  remainder  To  the 
USE  of  the  daughters  successively  according  to  seniority  in  tail 
male  of  each  daughter  of  mine  according  to  seniority,  and  so  that 
all  the  daughters  of  an  elder  daughter  of  mine  may  take 
successively  before  any  of  the  daughters  of  a  youn,u;er  daughter 
of  mine,  With  remainder  To  the  use  that  all  the  persons  to 
whom  estates  in  tail  male  are  hereinbefore  limited  may  take 
estates  in  tail  general  successively,  and  in  the  same  order  in 
which  they  take  estates  in  tail  male,  With  remainder  {iiItiDiatc 
liniit(iti<))t — Form  Xo.  19). 

To  THE  use  of  my  eldest  son for  his  life.  With  remainder       No.  16. 

To  THE  USE  of  his  first  and  other  sons  successively  according  to 
seniority  in  tail  male,  W^ith  remainder  To  the  use  of  his  same 
sons  successively  according  to  seniority  in  tail  general,  With 
remainder  To  the  use  of  his  first  and  other  daughters  successively 
according  to  seniority'  in  tail  male.  With  remainder  To  the  use 
of  his    same  daughters   successively  according  to  seniority  in 

tail  general.  With  remainder  To  the  use  of  my  second  son , 

my  third  son  ,  and  any  other  younger  son  or  sons  of  mine 

successively  according  to  seniority  for  their  respective  lives. 
With  remainder  immediately  after  the  estate  for  life  of  each 
such  second,  third,  and  other  younger  sons  of  mine,  To  the  use 
of  his  first  and  other  sons  in  tail  male  and  in  tail  general,  and 
his  first  and  other  daughters  in  tail  male  and  in  tail  general, 
successively  in  the  same  manner  and  order  in  which  the 
premises  hereinbefore  devised  are  limited  to  the  first  and  other 
sons  and  the  first  and  other  daughters  of  my  first  son  the  said 


Limitations  in 
strict  settle- 
ment, all 
issue  male 
and  female  of 
each  son  being 
preferred  to 
younger  sons 
and  their  issue, 


020  (forms)  wills  (real). 

,  and  so   that  every  elder  son  of  iiiiue  and  his  issue  suc- 


cessively ill  the  manner  and  order  aforesaid,  shall  take  before 
any  younger  son  of  mine  and  his  issue,  With  remainder 
With  similar         To  THE  USE  of  my  first  daughter ,  my  second  daughter , 

remainders  to  ii-iiij^  ^  ii^  iij 

daughters  and   ^y  tnird  daughter ,  and  any  younger  daughter  or  daughters- 

their  issue.  ^j  mine  successively  according  to  seniority  for  their  respective 
lives,  "With  remainder  immediately  after  the  estate  for  life  of  each 
daughter  of  mine  To  the  use  of  her  first  and  other  sons  in  tail 
male  and  in  tail  general,  and  her  first  and  other  daughters  in 
tail  male  and  in  tail  general  successively  in  the  same  manner 
and  order  in  which  the  said  premises  are  hereinl^efore  limited  to- 
the  first  and  other  sons,  and  the  first  and  other  daughters  of  my 
said  first  son, 

And  so  that  every  elder  daughter  of  mine  and  her  issue- 
successively  in  the  manner  and  order  aforesaid  shall  take  before 
any  younger  daughter  of  mine  and  her  issue.  With  remainder 

To  widow  for     To  THE  USE  of  my   wife   for  her  life  with  remainder   {iiltiiiiate 

^^^^;  Umiiation—Form  No.  19). 

Ultimate 
limitation. 

No.  17.          I'o  SUCH  USES  upon  such  trusts  and  in  such  manner  generally 
— as  my  son ,  if  of  full  age,  shall  from  time  to  time  or  at  anv 

Life  estate  and      .         "^  "  .  i         tt--  i  ^     i      ' 

general  power  time   by  deed    revocable  or  irrevocable  or  by   \\  ill  or  Codicil 

L'an'3y"son  appoiiit    And  in  default  of  and  until  and  subject  to  any  such 

hi^^urUvith  appointment  To  the  use  of  my  said  son  during  his  life,  With 

remainder  to  remainder  To  the  use  of  his  first  and  other  sons  successively 

his  sons  ....  -  -in 

successively  accordiiig  to  seiiiorit}'  in  tail  male.  With  remainder  To  the  use 

to  seniorUy  in  of    the   saiHo    soHS    successivcly   according   to  seniority  in  tail 

hi'taTAwtir^  general,  With  remainder  To  the  use  of  all  the  daughters  of  my 

remainder  to  gon  ill  eoual  sluxres  as  tenants  in  common  in  tail  general,  With 

his  daucvhters  •      i  ,  ,  •  ,,  •    •       i 

as  tenants  in     cross-remaniders  between  them  as  to  accruing  as  w'ell  as  original 

tail  (^y)*."  "        shares  in  tail  general,  and  if  there  shall  be  but  one  such  daughter 

then  as  to  the  entirety  To  the  use  of  such  only  daughter  in  tail 

general,  With  remainder  To  the  use  of  my  brother in  fee 

simple. 

No.  18.  To  the  use  that  the  several  persons  (other  than  myself  and 

T-.   .,  ,.      T  my  issue  male)  who  are  or  shall  be  in  the  line  of  the  heirs  male 

J_iimitation  oi  "^ 

estates  to  go      of  the  body  of  first  Earl  of  X.  may  take  successively  the 

along  with  a.  '  t    •         ^         p   ^^        •  i  i  j_ii. 

peerage,  foUowmg  cstates  aiul  in  the  following  order  and  manner,  tliat 

(?/)  This  Form  enables  the  son  to  api)oint  the  fee  simple  to  himself. 
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is  to  say,  that  each  of  such  several  persons  (other  than  aforesaid)    following 
born  previously  to  the  date  of  my  death  shall  take  an  estate  for  the  testator's 
his  life  [without  impeachment  of  waste],  "With  remainder  imme-  ^X'^"^ 
diately  after  his  death  To  the  use  of  his  first  and  other  sons 
(not   being   persons  who  would   also  take  estates  for  life)  suc- 
cessively according  to  seniority  in  tail  male,  and  so  that  each 
of  such  several  persons  (other  than  aforesaid)   shall  take  their 
estates  successively  in  the  order  in  which  as  heirs  male  of  the  body 
of  the  first  Earl  of  X.  thev  would  succeed  to  the  Earldom  of  X. 


To  THE  USE  in  fee  simple  of  the  person  or  persons  who  at  the      No.  19. 
time  when  all  the  limitations  hereinbefore  contained  shall  have  7-   •.  .•     7~ 

Liumtation  to 

determined  or  become  incapable  of  taking  effect,  shall  answer  iieir  by  pur- 

^  ®  chase  («). 


(z;  The  Act  10  Will.  3,  c.  22  (1698,  cited  in  EufP  as  10  &  11  Will.  .•5,  c.  16), 
which  preserves  contingent  remainders  of  posthumous  children  without  the 
intervention  of  trustees  to  preserve  them  does  not  expressly  refer  to  limita- 
tions under  Wills.  The  statute  ajipears  to  have  been  passed  mainly  fur  the 
purpose  of  removing  the  doubts  which  arose  in  the  case  of  a  AVill  in  Jicece  v. 
Lony  (1694),  1  Salk,  227.  At  the  end  of  that  case  Mr.  Butler's  note  to  Co. 
Litt.  298  (3)  is  cited,  in  which  he  says  that  Beeve  v.  Loiuj  was  decided  by  the 
Lords  against  the  ojiinion  of  all  the  judges,  and  that  "there  is  a  tradition 
that  as  the  case  of  Reere  v.  Lon;/  arose  upon  a  Will  the  Lords  considered  the 
law  to  be  settled  by  their  determination  in  that  case,  and  were  iin willing  to 
make  any  express  mention  of  limitations  on  devises  made  in  Wills,  lest  it 
should  appear  to  call  in  question  the  authority  or  propriety  of  their  deter- 
mination. Besides,  in  Jleere  v.  Long  the  words  of  the  Act  may  be  construed, 
without  much  violence,  to  comprise  settlements  of  estates  made  by  Will,  as 
well  as  settlements  of  estates  made  by  deed  "  :  see  also  Vaizey,  1091  et  seq. ; 
Challis'Eeal  Property,  2nd  ed.,  129;  Jarman,  6th  ed.,  1443,  1704;  Barret 
V.  B.  (1744),  3  Atk.  203. 

Hence  it  is  conceived  that  the  Form  in  the  text  does  not  require  amend- 
ment by  the  insertion  of  a  limitation  to  trustees  to  preserve  contingent 
remainders  in  favour  of  posthumous  children.  It  is  not,  however,  clear  what 
happens  to  the  legal  estate  during  the  period  between  the  determination  of 
the  prior  limitation  and  the  birth  of  the  child,  e.g.,  under  a  limitation  to  A.  for 
life  with  roniainder  to  his  first  and  other  sons  successively  according  to  seniority 
in  tail  male,  with  remainder  to  B.  (A.'s  brother)  for  life  with  remainder  to  his 
first  and  other  sons  successively  according  to  seniority  in  tail  male,  with 
remainder  to  X.  for  life,  where  B.  dies  shortly  before  A.  leaving  a  child  en 
venire  sa  inere  at  A.'s  death.  If  the  legal  estate  till  the  birth  goes  over  to  X. 
with  a  shifting  use  back  to  B.'s  child  if  a  sou  and  born  alive,  what  is  X.'s 
l^osition  in  the  meantime  !'  It  seems  that  he  is  entitled  to  the  intermediate 
rents  and  profits  as  a  trustee  for  the  child  and  could  not  exercise  the  S.  L. 
Act  powers  :  see  2  Vaizey,  1012. 

{a)  The  Inheritance  Act,  1833,  s.  3,  provides  that  under  a  devise  to  a 


Children  en 
ventre  sa  mere 
who  might 
take  under  the 
limitations  of 
a  Will  if  born. 


Heir  takinj^ 
"by  pur- 
chase." 
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the  description  of  iny  own  ri^lit  heir  or  right  heirs,  such  persons 
if  more  than  one  to  take  in  the  Hke  shares  as  they  would  have 
taken  on  a  devolution  by  descent  from  me. 

No,  20.  Provided    always,  that   in   case  any  person   who  under  the 

ciause^cutthi^  limitations   hereinbefore   contained,    either    taken    alone   or   in 
down  estates      coniuiiction  witli  tliis  present  provision,  would  become  a  tenant 

■of  tenants  ni         .        "    _  _  /■  ^ 

tail  bom  in  in  tail  male  [or  in  tail  (r)]  by  purchase  of  the  premises  herein- 
time  to  estates  before  devised  is  born  or  cii  n-nfre  sa  nu-re  {d)  in  ni}^  lifetime, 
ior  life (/>).  i\\Qxx  I  revoke  the  estate  [or  estates  (r)]  in  tail  male  [or  in  tail  (c)] 
limited  to  any  and  every  such  })erson,  and  instead  of  and  by  way 
of  substitution  for  the  estate  in  tail  male  so  revoked  of  any  person 
I  DEVISE  the  premises  in  which  but  for  this  provision  the  same 
person  would  have  taken  such  estate  in  tail  male  (but  subject  to  and 
in  remainder  after  the  estates  preceding  such  estate  in  tail  male) 
To  THE  USE  of  the  same  person  for  life,  With  remainder  To  the 
USE  of  the  first  and  other  sons  of  the  same  person  successivelj'' 
according  to  seniority  in  tail  male  with  the  like  remainders  over 
as  under  the  limitations  hereinbefore  contained,  taken  with  this 
provision,  are  hereby  limited  after  such  revoked  estate  in  tail 
male : 

[And  instead  of  and  by  way  of  substitution  for  the  estate  in 
tail  general  so  revoked  of  any  person,  I  devise  the  premises 
in  which  but  for  this  provision  the  same  person  would  have 
taken  such  estate  in  tail  general  (but  subject  to  and  in  remainder 
after  the  estates  preceding  such  estate  in  tail  general)  To  the 
uses  following,  that  is  to  say,  in  the  case  of  a  person  who  had 
no  estate  in  tail  male  To  the  use  of  the  same  person  for  life, 

testator's  heii's,  the  devisees  take  Ly  imrchase  and  nut  by  descent.  The 
above  Form  postpones  the  vesting  of  the  ultimate  liuiitation  imtil  all  the 
prior  limitations  have  determined  or  failed,  and  it  is  conceived  is  generally 
preferable  to  an  ultimate  limitation  To  THE  USE  of  my  OWll  right  heirs, 
which  vests  the  estate  at  the  testator's  death  in  the  heir  by  jKu-chase:  Oiren  v. 
(lihhons,  1902,  1  Ch.  636;  71  L.  J.  Ch.  338;  and  see  Carson,  2nd  ed., 
379  et  seq. 

(h)  This  Form  is  to  come  immediately  after  the  limitations  of  the  freeholds. 

((•)  The  words  in  sqiiare  brackets  in  this  Form  are  only  required  when 
estates  m  tail  general  are  given. 

It  is  assumed  that  all  estates  for  life  are  made  unimpeachable  for  waste, 
see  Form  No.  o. 

{d)  See  Villar  v.  (lilhei/,  1907,  A.  C.  139;  76  L.  J.  Ch.  339. 
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With  remaimlei-  To  the  use  of  the  first  and  other  sons  of  the 
same  person  successively  according  to  seniority  in  tail  male,  and 
in  any  case  (but  as  to  such  person  who  had  no  estate  in  tail 
male,  subject  to  and  in  remainder  after  the  life  estate  and  estates 
in  tail  male  of  such  person  and  the  first  and  other  sons  of  such 
person)  To  the  use  of  the  first  and  other  sons  of  the  same  person 
successively  according  to  seniority  in  tail  general,  With  remainder 
To  THE  use  of  the  first  and  other  daughters  of  the  same  person 
successively  according  to  seniority  in  tail  male.  With  remainder 
To  THE  use  of  the  first  and  other  daughters  of  the  same  person 
successively  according  to  seniority  in  tail  general,  With  the  like 
remainders  over  as  under  the  limitations  hereinbefore  contained, 
taken  with  this  provision  are  hereby  limited  after  such  revoked 
estate  in  tail  general (').] 

(1)  I  DIRECT  that  every  person  who  shall  become  entitled  as      No.  21. 
tenant  in  tail  [male  or  in  tail]  in  possession  to  the  estates  for  ]^~^~^^ 
the  time  beine:  subiect  to  the  limitations  of  the  Settlement  under  baning  the 

1  c  entail  of,  and 

which  I  am  now  tenant  for  life,  dated  the day  of ,  and  settling 

made  between,  Szc,  and  who  shall  also  become  tenant  for  life  in  estate (/). 
possession  under  the  limitations  hereinbefore  contained  of  the 
mansion,  lands,  and  hereditaments  hereby  devised  shall  within 
one  year  after  becoming  so  entitled  as  tenant  in  tail  [male  or 
in  tail]  in  possession  or  being  an  infant  within  one  year  after 
attaining  the  age  of  twenty-one  years,  whichever  event  last 
happens,  be  bound  at  his  own  cost  effectually  to  bar  his  estate 
in  tail  [male  or  in  tail]  in  the  estates  comprised  in  the  said 
Settlement  and  to  convey  and  settle  the  same  to  the  uses  and 
subject  to  the  powers  and  provisions  hereinbefore  declared  con- 
cerning the  mansion,  lands,  and  hereditaments  hereinbefore 
devised  [and  the  Settlement  to  be  made  as  aforesaid  may  contain 
powers  to  appoint  jointures  and  charge  portions  of  such  respec- 
tive amounts,  and  may  also  contain  all  such  further  powers  and 
provisions,  and  may  as  regards  matters  of  detail  be  in  such  form 
generally  as  my  Trustees  may  approve  or  as  may  be  approved 
by  the  Chancery  Division  of  the  High  Court  of  Justice,  and  any 

(e)  See  note  (t),  last  page. 

(/)  The  Court,  if  of  opinion  that  it  will  be  for  the  benefit  of  a  lunatic,  can 
order  his  committee  to  perform  the  above  condition  and  resettle  the  estate  : 
Be  Earl  of  Sefton,  1898,  2  Ch.  ;3T8  ;  67  L.  J.  Ch.  518. 
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(forms)  wills  (keal). 


Forfeiture ; 
provision  in 
default. 


Settlement  approved  by  my  Trustees  or  the  Court  shall  be  deemed 
a  proper  settlement  pursuant  to  the  direction  aforesaid],  and  my 
Trustees  may  by  any  writing  signed  by  them  or  the  Court  may 
by  order  enlarge  the  time  for  making  the  settlement : 

(2)  I  DECLARE  that  if  any  person  becoming  so  entitled  as 
aforesaid  neglects  or  refuses  to  make  such  settlement  as  hereby 
directed,  then  at  the  expiration  of  the  time  limited  for  the  making 
thereof  by  him  the  estate  for  life  hereinbefore  limited  to  him 
and  all  powers  annexed  thereto  and  the  estates  hereinbefore 
limited  to  his  issue  in  the  mansion,  lands,  and  hereditaments 
hereinbefore  devised  shall  absolutely  cease,  and  such  mansion, 
lands,  and  hereditaments  shall  devolve  as  if  such  person  were 
dead  and  there  were  a  total  failure  of  his  issue  {(/). 


No.  22. 


Pkovided  always,  that  every  person  who  under  the  limitations 
r;^  :         hereinbefore  contained  becomes  entitled  (rontiniie  as  in  Forms  in 

JName  ana 

arms  clause  (/o.  Settlements  (Real),  Form  No.  21,  p.  923,  sai/in;i  "my  Trustees" 
for  "  the  Trustees  "). 


Section   IV. 
TEUSTS   OF   TEEMS. 


No.  28. 

Trusts  of  term 
for  paying  off 
incumbrances 
out  of  rents 
and  profits 
j)rovision  being 
made  for  the 
person  entitled 
in  possession 
subject  to  the 
term  [i). 


(1)  My  Trustees  shall  stand  possessed  of  the  said  term  of 

years  Upon  trust  to  enter  into  possession  of  the  premises  and  out 
of  the  net  yearly  rents  and  profits  thereof  (after  payment  thereout 
of  all  costs  of  repairs,  insurance,  rents,  rates,  taxes,  and  other 
outgoings),  in  the  first  place,  to  pay  by  equal  half-yearly  pay- 
ments to,  or  otherwise  apply  for  the  benefit  of  the  person  or 
persons  who,  for  the  time  being,  under  the  limitations  hereof 
would  if  of  full  age  and  but  for  the  said  term,  be  entitled  in 


Forfeiture 
of  estates. 


Contingent 
remainder  or 
executory 
devise. 


(y)  S.  L.  Act,  1882,  s.  ol,  does  not  prevent  a  forfeiture  taking  place  for 
any  reason  other  than  on  account  of  the  exercise  of  the  statutorj-  powers  ; 
and  see  (7*.,  s.  58  (1)  (vi.). 

(//)  The  qviestion  whether  a  devise  is  to  be  construed  as  a  contingent 
remainder  or  executory  devise  is  one  of  law,  it  is  not  affected  by  the  inten- 
tion of  the  testator  unless  the  Will  shows  an  intention  to  make  alternative 
gifts,  one  as  a  contingent  remainder,  and  the  other  as  an  executory  devise  : 
White  V.  Bummers,  1908,  2  Ch.  2o6;  77  L.  J.  Ch.  oOG. 

(;■)  This  Form  is  intended  for  use  where  estates  are  heavilj'  incumbered. 
The  term  should  be  limited  in  front  of  the  first  life  estate.     A  yearly  sum  is 
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possession  to  the  premises  such  3'early  sum  not  being  less  than 

the  yearly  sum  of  £ {}),  as  my  Trustees  in  their  absolute 

discretion  without  being  liable  to  account  think  tit,  and  subject 
to  the  payment  or  application  of  such  yearly  sum,  my  Trustees 
shall  (until  the  incuujbrances  hereinafter  mentioned  have  been 
discharged)  accumulate  (/.)  the  balance  of  the  net  rents  and 
profits  in  the  way  of  compound  interest  by  investing  the  same, 
and  the  resulting  incoms  thereof  in  any  of  the  investments 
(other  than  in  the  imrchase  of  land)  hereinafter  authorised  with 
power  to  vary  investments. 

(2)  My  Trustees  shall  stand  possessed  of  the  fund  to  be 
accumulated  as  aforesaid  Upon  trust  to  apply  the  same  from 
lime  to  time  in  or  towards  the  discharge  of  all  incumbrances 
(whether  imposed  by  my  Will  or  otherwise  (/) )  affecting  the 
inheritance  or  corpus  of  the  premises  at  my  death  (including 
any  duties  which  may  become  a  charge  on  the  premises  at 
my  death). 

(3)  Notwithstanding  the  trusts  aforesaid,  my  Trustees  may, 
from  time  to  time,  instead  of  taking  possession  of  the  premises 
•comprised  in  the  said  term,  permit  the  person  or  persons  of  full 
age  and  capacity  who  for  the  time  being  under  the  limitations 
hereof  would  but  for  the  said  term  be  entitled  in  possession 
to  the  premises  to  enter  into  possession  of  the  whole  or  any  part 
thereof  and  receive  the  rents  and  profits  thereof  on  giving  such 
undertakings  to  account  to  my  Trustees  for  all  money  received 
by  him  or  them  as  my  Trustees  may  require  in  any  such  case ; 
and  the  money  so  received  by  my  Trustees  shall  (after  jiaying  or 
allowing  for  the  said  yearly  sum)  be  invested,  accumulated,  and 
applied  in  like  manner  as  if  it  had  actually  been  received  in  the 
first  instance  l)y  my  Trustees  under  the  foregoing  trusts. 

Provided  always,  that  no  trustee  of  the  said  term  shall  be 
liable  for  any  mistake  in  any  account  rendered  by  any  person 


made  payable  to  the  person  entitled  in  possession  under  the  limitation,  and 
the  balance  of  the  income  is  to  be  accumulated  to  discharge  iiicumbrances. 

(,/')  A  minimum  sum  is  fixed  so  as  to  ensure  provision  for  the  person  who 
but  for  the  term  would  be  entitled  in  possession. 

(A')  A  direction  to  accumulate  for  the  purpose  of  paying  debts  is  excepted 
fi'om  the  provisions  of  the  Accumulations  Act,  1800  :  see  s.  2. 

(?)  See  s.  2  as  to  accumulating  for  portions  for  children  and  issue ;  also 
Beech  y.  £.  St  Vincent  (1850),  3  De  G.  &  S.  079;   19  L.  J.  Ch.  i;30. 
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in  j)ossession  as  aforesaid  nor  on  account  of  any  act  or  default 
of  such  person,  and  a  trustee  while  in  possession  shall  only  be 
liable  for  his  own  individual  wilful  default  or  wrongdoing. 

(4)  The  person  (if  any)  for  the  time  being  having  the  powers 
of  a  tenant  for  life  under  the  Settled  Land  Acts,  1882  to  18!)0 
[as  extended  by  my  AVill],  may  exercise  those  powers  not- 
withstanding the  trusts  of  the  said  term,  and  if  there  shall  be 
no  such  person  then  my  Trustees  shall  have  ;ind  may  exercise 
those  powers  and  also  the  powers  of  management  conferred  by 
section  forty-two  of  the  Conveyancing  and  Law  of  Property 
Act,  188L 

(5)  If  any  money  shall  be  raised  by  way  of  mortgage  under 
the  said  powers  or  any  of  them  for  discharging  any  incumbrance 
liable  to  be  paid  off  out  of  accumulations  as  aforesaid,  then  the 
mortgage  or  incumbrance  so  effected  shall  stand  in  the  place 
of  the  incumbrance  discharged  and  shall  be  deemed  to  be  an 
incumbrance  subsisting  at  my  death. 

(6)  If  any  incumbrance  subsisting  or  deemed  to  be  subsisting 
at  my  death  is  discharged  out  of  capital  money  (not  being 
money  raised  by  way  of  mortgage  as  aforesaid)  for  the  purposes 
of  the  said  Acts  arising  under  my  Will,  then  such  discharge 
shall  operate  to  accelerate  the  cesser  of  the  said  term,  but 
where  an  incumbrance  is  transferred  it  shall  not  be  deemed  to 
be  discharged. 

(7)  If  on  the  cesser  of  the  said  term  any  accumulations 
remain  by  reason  of  the  application  of  such  capital  money  in 
manner  aforesaid  or  otherwise  the  balance  of  the  said  accu- 
nuilations  shall  be  held  (in)  Upon  the  trusts,  ilc.  {continue 
For  in  No.  3i,  Clausr  (4)). 

(8)  Provided  always,  that  if  and  when  any  person  shall 
under  the  foregoing  limitations  or  by  virtue  of  any  disentailing 
assurance  become  entitled  in  fee  simple  in  possession  to  the 
freehold  hereditaments  hereby  devised  in  settlement,  then  the 

foregoing  trusts  shall  determine  and  the  said  term  of  ■ years 

cease  and  be  deemed  satisfied  whether  any  incumbrances  shall 
then  be  subsisting  or  not(»)- 

(m)  If  the  last  incumbrance  is  paid  off  out  of  capital  money  while  the 
trust  for  accumulation  is  subsisting  any  balance  should  be  held  as  capital 
money. 

(h)  This  provision   avoids  any  question   arising  as  to  the  validity  of  the 


in  a  Will  {(>). 
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(9)  My  Trustees  shall  have  power  to  raise  and  pay  from  time 
to  time  out  of  the  accumulated  fund  or  out  of  the  rents  and 
profits  aforesaid  all  costs  and  expenses  incurred  in  relation 
to  the  Trusts  of  the  said  term,  and  a  statement  in  writing  hy 
my  Trustees  that  the  said  term  is  satisfied  shall  be  conclusive 
evidence  of  the  fact  so  stated. 

My  Trustees  shall  stand  i^ossessed  of  the  said  term  of  Xo.  '24. 

years:  ^ 

•        TT  1  1  1         •  n     1  •  Trusts  of 

(i.)  Upon  trust  by  mortgage  or  sale  or  demise  of  the  premises  portions  term 
or  any  part  thereof  for  all  or  any  part  of  the  same  term,  or  by 
receipt  of  the  income  thereof,  or  by  sale  of  timber  or  minerals, 
or  by  all  or  any  of  those  means  or  by  any  other  reasonable 
means  to  raise  for  the  portion  or  portions  of  any  child  or  children 
of  mine  living  at  my  death  who  attain  the  age  of  twenty-one 
years,  or  being  female  marry  under  that  age  (other  than  and 
besides  a  first  or  only  son  or  any  other  son  or  sons  [or  any 
daughter  or  daughters  (/))].  who,  before  attaining  the  age  of 
twenty-one  years  [or  being  female  marrying  under  that  age], 
shall  or  would  if  of  full  age  be  or  become  [indefeasibly  (q)] 
entitled  under  the  limitations  hereinbefore  contained  to  the 
possession  of,  or  an  estate  of  freehold  in,  the  hereditaments 
hereby  devised  in  settlement)  the  sum  of  money  hereinafter 
mentioned,  with  interest  thereon  at  the  rate  of  £3  10s.  per  cent. 

l^er  annum  from  my  death  (that  is  to  say,)  The  sum  of  £ 

if  there  shall  be  only  one  such  child.  The  sum  of  £ if  there 

sliall  be  two  such  children  and  no  more.  And  the  sum  of  £ 

if  there  shall  be  three  or  more  such  children ;  such  portion  or 
portions  to  be  vested  in  and  payable  to  such  child  or  children 
at  the  age  of  twenty-one  years  or  in  the  case  of  females  upon 
marriage  under  that  age,  and  if  more  than  one  in  equal  shares : 


discretionary  trusts  which  must  cease  as  soon  as  the  property  becomes 
indefeasibly  vested. 

(o)  See  notes  to  Form  Xo.  22,  Settlements  (Real),  p.  481,  .s;^*.  If  a  power 
of  appointment  over  portions  is  to  be  given  to  the  testator's  wife  that  Form 
may  be  used  with  the  necessary  alterations. 

{}>)  Omit  the  words  in  square  brackets  if  the  daughters  take  as  tenants  in 
common  in  tail.  The  words  should  only  be  used  if  the  daughters  take 
successively. 

{([)  See  note  (//)  to  Form  Xo.  22,  Settlements  (Eeal),  p.  481,  sup. 
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Trust  for 
iiiiiintcnance 
and  education. 


Advaiifemeiit 
clause. 


Maximum 

capital  sum 
raisalilc. 


Sui-plus  rents 
and  pi-ofits. 


Daughters' 
portions  not 
to  be  raised  if 
they  die 
spinsters. 


(ii.)  Upon  further  trust  to  raise  out  of  the  income  of  the 
premises,  or  by  the  sale  of  timber,  and  pay  or  apply  for  or 
towards  the  maintenance,  education,  or  benefit  of  any  child  or 
other  issue  (/)  for  the  time  being  presumptively  entitled  to  a  por- 
tion or  any  share  therein  under  the  trusts  hereof,  and  until  such 
portion  or  share  becomes  payable  such  yearly  sum  not  exceeding 
interest  at  the  rate  of  i'3  lO.s.  per  cent,  per  annum  on  the  then 
presumptive  portion  or  share  of  such  child  or  other  issue  as  my 
Trustees  shall  deam  proper  such  yearly  sum  to  be  clear  of  all 
deductions  (except  for  death  duties)  and  to  be  applied  ])y  my 
Trustees,  or  to  be  paid  to  the  guardians  or  guardian  of  such 
child  or  other  issue  for  the  purposes  aforesaid,  and  so  that  in 
the  latter  case  my  Trustees  shall  not  be  concerned  to  see  to  the 
application  thereof : 

(iii.)  Provided  that  my  Trustees  may  at  any  time  or  times 
raise  by  any  of  the  means  hereinbefore  authorised,  and  at  their 
discretion  apply,  for  the  advancement  or  benefit  of  any  son  or 
other  male  issue  presumptively  entitled  to  a  portion  or  a  share 
therein  under  the  trusts  of  the  said  term,  any  part  or  parts  not 
exceeding  together  one-half  of  the  presumptive  portion  or  share 
of  any  such  son  or  other  male  issue,  so  that  the  amount  so 
raised  be  taken  in  part  discharge  of  the  portion  or  share  in 
respect  of  which  it  is  raised  in  case  such  son  or  other  male 
issue  eventually  becomes  entitled  to  a  portion  or  a  share 
therein  : 

(iv.)  Provided  also,  that   no   more  than   the   total  principal 

sum  of  £ (tJie  nia.viiiiniii)  shall  be  raisable  under  the  trusts 

aforesaid  for  portions  and  advancements,  but  tlie  excess  which 
would,  but  for  this  provision,  have  been  raisable  for  portions 
and  advancements  shall  sink  into  the  estate  : 

(v.)  Subject  to  the  trusts  hereinl)efore  declared,  and  to  the 
right  of  my  Trustees  to  raise  by  any  of  the  means  aforesaid 
all  costs  and  expenses  incurred  in  relation  thereto,  the  rents 
and  profits  of  the  premises  comprised  in  the  said  term  shall  be 
received  by  the  person  or  persons  for  the  time  being  entitled 
in  remainder  or  reversion  immediately  expectant  upon  that 
term  : 

(vi.)  Provided  always,  that  no  portion  shall  be  raised  for 
the   benefit   of    any    daughter   of   mine   unless    and   until   she 

(r)  As  to  issue  taking,  see  last  sub-clause  inf. 
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marries  or  has  married,  but  the  portion  shall  in  the  meantime 
carry  interest  at  the  rate  aforesaid,  and  if  any  daughter  of  mine 
shall  die  without  ever  having  been  married  her  portion  sliall 
not  be  raised,  but  on  her  death  shall  sink  for  the  benefit  of  the 
inheritance : 

(vii.)  Provided  that  if  any  child  of  mine  dies  in  my  lifetime  issue  of  child 
leaving  a  child  or  children   living   at  my   death,  the   portion  test" tor's  life- 
(if  any)   to  ^Yhich  such  child  of  mine  would  under  the  trusts  *,'™ei,\°^^'^^'*^ 
aforesaid  have  been  entitled,  if  living  at  my  death  and  having  portion. 
then  attained  the  age  of  twenty-one  years,  shall  beheld  In  trust 
for  all  or  any  the  children  or  child  (living  at  my  death)  of  such 
child  of  mine  who  attain  the  age  of  twenty-one  years,  or  in  the 
case  of  females  marry  under  that  age,  and  if  more  than  one 
in  equal  shares,  and  accordingly  for  the  purpose  of  ascertaining 
the  amount  of  portions  charged  under  the  trusts  aforesaid,  a 
child  of  mine  so  dying  shall  be  deemed  to  have  survived  me 
and  attained  the  age  of  twenty-one  years,  but  not  so  as  to  vest 
the  portion  in  that  child  : 

Provided  further,  that  if  no  vested  interest  shall  be  taken 
by  the  issue  of  a  child  of  mine  dying  in  my  lifetime  in  a  portion 
under  the  trust  last  aforesaid,  then  that  portion  shall  (without 
prejudice  to  the  foregoing  provisions  for  maintenance  and 
advancement)  sink  for  the  benefit  of  the  inheritance : 

Provided  also,  that  the  foregoing  provision  as  to  the  portion 
of  a  daughter  of  mine  not  being  raised  before  her  marriage 
shall  apply  to  the  portion  or  share  therein  of  any  female  issue 
of  a  child  of  mine  dying  in  my  lifetime. 

(1)  Notwithstanding  the  trusts  aforesaid  my  Trustees   shall      No.  25. 
retain  the  portion  when  raised  (t)  to  which  any  daughter  of  mine  settlement  of 
who  survives  me  shall  become  entitled  under  the  trusts  of  the  d-i^^siiters' 

portions  (s). 

said  term,  Upon  trust  to  invest  the  same  in  any  of  the  invest-  Trust  to  invest. 
ments  (other  than  the  purchase  of  land)  hereinafter  authorised, 
but  so  that  every  investment  and  change  of  investment  made 
during  the  life  of  such  daughter  shall  be  made  with  her  consent. 

(2)  My  Trustees  shall  stand  possessed  of  the  portion  of  such  income  to 
daughter    or   the   investments   representing   the   same,    which  llfe'"^^'^^^  ^°^ 

(•s)  This  Form  will  iollow  the  last  one  when  so  desired.  It  is  not  usual  to 
settle  a  daughter's  portion  when  raisable  out  of  land. 

{t)  This  will  not  be  until  the  daughter's  marriage  :  see  clause  (vi.)  of  last 
Form. 

P.— VOL.  n.  50 
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Capital  and 
income  to  issue 
as  daughter 
appoints. 


Hotchpot. 


Advancement 
clause. 


In  default  of 
issue,  portion 
made  cax^ital 
money. 


investments  are  hereinafter  included  in  the  description  of  such 
daughter's  portion,  Upon  trust  to  pay  the  income  thereof  to  such 
daughter  for  her  Hfe  without  power  of  anticipation  during  any 
coverture  (ii). 

(3)  After  her  death  the  capital  and  income  of  the  portion  of 
such  daughter  shall  be  held  In  trust  for  all  or  any  one  or  more, 
exclusively  of  the  others  or  other  of  the  issue  of  such  daughter 
whether  children  or  remoter  descendants,  at  such  time,  and  if 
more  than  one  in  such  shares,  with  such  provisions  for  mainten- 
ance, education,  advancement,  and  otherwise  at  the  discretion  of 
any  person  or  persons  and  with  such  gifts  over,  and  generally  in 
such  manner,  for  the  benefit  of  such  issue  or  some  or  one  of 
them  as  such  daughter  shall,  whether  covert  or  sole  by  deed, 
revocable  or  irrevocable,  or  by  "Will  or  codicil  appoint ;  And  in 
default  of  and  until  and  subject  to  any  such  appointment,  In 
TRUST  for  all  or  any  the  children  or  child  of  such  daughter  who 
attain  the  age  of  twenty-one  years,  or  being  female,  marry  under 
that  age,  and  if  more  than  one  in  equal  shares. 

(4)  Provided  always,  that  any  child  who  or  whose  issue  takes 
any  part  of  such  daughter's  portion  under  any  appointment  by 
her  shall  not  in  the  absence  of  an}^  direction  by  her  to  the 
contrary  take  any  share  in  the  unappointed  part  without  bringing 
the  share  or  shares  appointed  to  hiin  or  her  or  his  or  her  issue 
into  hotchi^ot  and  accounting  for  the  same  accordingly. 

(5)  My  Trustees  may  at  any  time  and  from  time  to  time,  but 
during  the  life  of  such  daughter  only  with  her  consent  in  writing, 
raise  any  part  or  parts  not  exceeding  one-half  of  the  presumptive 
or  vested  share  of  any  child  or  other  issue  of  such  daughter  under 
the  trusts  hereinbefore  declared  and  pay  or  ai3ply  the  same  for 
the  advancement  or  benefit  of  such  issue  as  my  Trustees  think 
proper. 

(6)  If  any  daughter  of  mine  shall  not  have  any  child  who 
under  the  trust  in  default  of  appointment  hereinbefore  contained 
attains  a  vested  interest  in  her  portion,  Then  subject  to  the  trusts 
and  powers  hereinbefore  declared  in  favour  of  such  daughter  and 
her  issue  her  portion  and  all  statutory  accumulations  (if  any)  of 
income  or  so  much  thereof  respectively  as  shall  not  have  become 


Appointed  (»)  The  daiigliter's  portion  cannot  be  settled  by  the  testator  if  the  portion 

b°'^'^'ttl  T^^^°^   '^^  appointed  to  her  vmder  a   special  power,  e.g.,  in  the  testator's  marriage 


settlement. 
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vested  or  l)een  paid  or  applied  under  any  trust  or  power  affecting 
the  same  shall  be  held,  Upon  the  trusts  and  subject  to  the  poAvers 
and  provisions  upon  and  subject  to  which  capital  money  arisincr 
under  the  Settled  Land  Acts,  1882  to  1890  from  the  freehold 
premises  hereby  devised  in  settlement  or  investments  representing 
the  same  would  be  held,  and  so  as  to  be  primarily  liable  to  be 
invested  m  the  purchase  of  freehold  hereditaments  for  an  estate 
111  fee  simple  to  be  conveyed  and  settled  in  like  manner  as  the 
freehold  hereditaments  hereby  devised  in  settlement  (.r). 

(7)  Pown-for  daughters   to  appoint  life  interests  to  surrivinq  Power  to 
husbands— IVills  (Personal),  Form  No.  60,  sub-claused)    n  824    !Wintiife 
Alsopoiver  to  appoint  separate  Trustees  and  to  vary  trusts  on  mar-  imsband,  &c. 
rlage,  if  desired,  see  sub-clauses  (8),  (9),  and  (10)  of  same  Form. 


Section  V. 
POWEES  OF  CHAEGING. 

(i.)  My  Trustees  may,  notwithstanding  any  of  the  uses  and      No  26 

trusts  hereinbefore  limited,  or  to  be  limited  under  any  of  the ' ~ 

powers  herein  contained,  and  in  priority  thereto,  but  subject  to  ^^JX. 
any  lease  made  under  any  statutory  power  in  such  behalf,  raise  SebtT'Li 
by  mortgage  of  the  devised  premises,  or  any  of  them    fexcept  ^""^'"'^^ '"  ^'"^ 

adowsons  and  my  mansion-house  at  ,  and   the  demesnes  e1S;r' 

thereof  and  the  park  and  other  lands  usually  occupied  there- 
with,] and  upon  such  terms  as  my  Trustees  think  fit,  any  money 
which  they  shall  deem  to  be  required  in  aid  of  my  residuary 
[real  and]  personal  estate  to  pay  my  funeral  and  testamentary 
expenses,  death  duties,  del)ts,  [and]  legacies,  [and  annuities,  but 
so  that  annuities  shall,  so  far  as  possible,  be  paid  as  they  become 
due  out  of  rents  and  profits,  and  not  by  raising  a  capital  sum  to 
provide  for  the  same,]  And  upon  any  such  mortgage  may  appoint 
or  convey  the  hereditaments  so  to  be  mortgaged  to  the  mortgagee 

(x)  See  Be  Wallrr,  1908,  2  Ch.,  7()5 ;  77  L.  J.  Ch.  7oo. 

ill)  This  Form  enables  the  trmtees  to  raise  money  for  administration 
inu'poses.  An  alternative  way  of  effecting  this  purpose  is  to  limit  a  term  to 
the  trustees  preceding  all  other  limitations  upon  trust  to  raise  the  money 
It  requu-cd.  Except  in  the  case  of  copyholds  this  poNver  is  not  gencrally 
recpured:  see  L.  T.  Act,  1897,  Part  I.  ^     ^       ^^ 
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(b^orms)  wills  (real). 


No.  27. 

Contingent 
power  for 
successive 
tenants  for  life 
to  limit  rent- 
charges  (,v). 

No.  28. 

Contingent 

ower  for 

uccessive 
tenants  for 
life  to  charge 
portions  («). 


or  mortgagees,  or  any  other  person  or  persons,  either  in  fee 
simple  or  for  any  term  of  3'ears,  with  or  without  impeachment 
of  waste  by  way  of  mortgage  for  securing  payment  of  the  money 
raised  and  interest  thereon,  and  with  such  powers  as  may  be 
thought  expedient,  and  for  the  purposes  aforesaid  may  execute 
and  do  all  assurances  and  things  which  my  Trustees  think 
proper ;  And  any  person  advancing  money  on  mortgage  shall 
not  be  concerned  to  inquire  whether  money  is  wanted  for  the 
purposes  of  my  Will  or  whether  more  than  is  wanted  is  raised 
or  as  to  the  ai:)i)lication  thereof. 

(ii.)  Subject  to  any  mortgage  actually  created  under  the  said 
power  the  same  may  be  overreached  on  the  exercise  of  any 
power  conferred  by  the  Settled  Land  Acts,  1882  to  1890,  as 
extended  by  my  Will. 

Every  person  hereby  made  tenant  for  life  of  the  premises 
hereby  devised  in  settlement  may,  Szc.  {continue  as  in  Form 
No.  29,  Settlements  (Ileal),  p.  491,  suj).). 

Every  person  hereby  made  tenant  for  life  of  the  premises 
hereby  settled  may,  &c.  {continue  as  i)i  Form  No.  30,  Settlemoits 
{Real),  I).  492,  sup.). 


Section  VI. 

POWERS  TO  RELEASE  RENT-CHARGES  AND 
SURRENDER  TERMS. 


No.  29. 

Power  for 
females 
restrained 
from  anticipa- 
tion to  release 
their  rent- 
charges. 

No.  30. 

Power  for  the 
Trustees  of  a 
term  to 
surrender  any 
property 
comprised  in 
the  term  in 
certain  events. 


Every  female  who  under  the  limitations  hereof  or  under  any 
exercise,  &c.  {continue  as  in  Form  No.  31,  Settlements  {Real), 
p.  494,  sujh). 

Subject  to  any  disposition  which  may  have  been  made  for 
raising  any  money,  &c.  {continue  as  in  Form  No.  32,  Settlements 
{Ileal),  p.  495,  sup.). 

(?:)  As  the  first  tentint  for  life  is  not  ascertained  until  the  testator's  death 
an  absolute  power  of  charging,  as  in  Settlements  (Real),  Form  No.  27,  p.  488, 
is  not  required,  but  where  the  powers  are  to  be  exercised  by  a  son  of  the 
testator  the  powers  can  be  enlarged. 
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Section  VII. 

DEVISE  AND  BEQUEST  OF  COPYHOLDS,  LEASEHOLDS, 
HEIELOOMS  AND  RESIDUAKY  PEESONAL  ESTATE 
SO  AS  TO  DEVOLVE  WITH  THE  FREEHOLDS 
DEVISED  IN  STEICT  SETTLEMENT  (a). 

(1)  I  DEVISE  all  the  copyhold  and  customary  lands  and  here-      No.  31. 
ditaments  not  hereb}^  or  by  any  codicil  otherwise  disposed  of  and  General  devise 
\Yhich  I  can  at  my  death  dispose  of  by  "Will  in  any  manner  I  of  copyholds, 
think  proper  for  any  customary  estate,  legal  or  equitable,  either 
by  virtue  of  my  beneficial  ownership  or  under  any  general  power 
unto  my  Trustees  hereinbefore  named,  Upon  trusts  and  subject 
to  powers  and  provisions  as  nearly  corresponding  with  the  uses, 
trusts,  powers,   and  provisions  hereby  limited  concerning  the 
freehold  hereditaments  hereinbefore  devised  in  settlement  as  the 
different  tenure  of  the  premises  will  permit,  but  not  so  as  to 
increase  or  multiply  charges  or  powers  of  charging. 

('2)  Provided  always  {b),  that  notwithstanding  the  foregoing 
trusts  if  at  my  death  I  shall  be  entitled  to  any  copyhold  here- 
ditaments held  of  any  manor  wherein  no  custom  to  entail  prevails, 
I  direct  that  my  Trustees  shall  sell  the  same  (with  power  to 
postpone  the  sale)  and  shall  stand  possessed  of  the  net  proceeds 
of  sale  Upon  the  trusts  and  subject  to  the  powers  and  provisions 
uj)on  and  subject  to  which  capital  money  arising  under  the 
Settled  Land  Acts,  1882  to  1890  from  the  freehold  premises 
hereby  devised  or  investments  representing  the  same  would  be 
held  and  so  as  to  be  primarily  liable  to  be  invested  in  the 
purchase  of  freehold  hereditaments  for  an  estate  in  fee  simple  to 
be  conveyed  and  settled  in  like  manner  as  the  freehold  heredita- 
ments hereby  devised  in  settlement  (c). 

I  DEVISE  AND  BEQUEATH  all  the  leasehold  lands  and  heredita-       -^q  32, 
ments  not  hereby  or  by  any  codicil  otherwise  disposed  of,  and 


General  be- 
quest of  learie- 


(a)  "Where  trusts  are  declared  of  personalty  as  capital  money  in  several   liokls  (<?). 
places  in  a  Will,  Form  No.  45  of  Settlements  (Real),  p.  502,  siijj.,  may  be  used. 

{h)  See  Vaizey  on   Settlements,  1307   and   note   to    Settlements  (Eeal), 
Form  No.  33,  p.  495,  siqj. 

((•)  See  Be  Walker,  1908,  2  Ch.,  105;  11  L.  J.  Ch.  loo. 

('/)  See   notes  to  Settlements  (Eeal)  Forms  No.  3G,  p.  498,  and  No.  47, 


034  (forms)  wills  (real). 

which  I  can  at  my  death  dispose  of  by  "Will  in  any  manner 
I  think  proper  for  any  term  of  years  or  life,  legal  or  equitable, 
either  b}'  virtue  of  my  beneficial  ownership  or  under  any  general 
power,  unto  my  Trustees  hereinbefore  named (r),  Upon  trust  that 
my  Trustees  shall  [raise  and  pay  thereout  the  estate  duty  payable 
in  respect  thereof  in  exoneration  of  my  residuary  personal  estate 
and  shall  (/)]  out  of  the  rents  and  profits  pay  the  rents  payable 
in  respect  thereof,  and  observe  and  perform  the  covenants  and 
conditions  on  the  part  of  the  lessees  to  l)e  observed  or  per- 
formed :  And,  subject  thereto  shall  hold  the  same  Upon  trusts 
and  subject  to  powers  and  provisions  as  nearly  corresponding 
with  the  uses,  trusts,  powers,  and  provisions  hereinbefore  limited 
concerning  the  freehold  hereditaments  hereinbefore  de\'ised  in 
settlement  as  the  different  tenure  of  the  premises  will  permit, 
but  not  so  as  to  increase  or  multiply  charges  or  powers  of 
charging,  And  so  that  such  of  the  said  leasehold  hereditaments 
as  are  held  for  terms  of  years  [or  any  undivided  share  thereof] , 
shall  not  vest  absolutely  in  any  person  being  tenant  in  tail  [male 
or  in  tail]  by  purchase  of  the  said  freehold  hereditaments  [or 
any  undivided  share  tliereof],  (i.)  wdio  dies  under  the  age  of 
twenty- one  jears ;  or  (ii.)  who  dies  before  he  or  she  becomes 
entitled  to  the  actual  possession  or  the  receipt  of  the  rents  and 
profits  of  the  said  leasehold  hereditaments  (including  any  case 
where  he  or  she  would  be  so  entitled  but  for  the  trusts  affecting 
the  same  by  virtue  of  any  term  created  by  or  under  my  Will 
or  under  any  statutory  power) ;  or  (iii.)  who  dies  before  the 
expiration  of  twenty-one  years  from  the  determination  of  all 
estates  for  life  preceding  his  or  her  estate  in  tail  [male  or  in  tail] 
without  in  either  of  the  two  last-mentioned  cases  having  with 
the  consent  of  the  protector  of  the  settlement  (if  any)  either 
barred  the  entail  in  all  the  freehold  hereditaments  for  the  time 
being  subject  to  the  limitations  of  my  "Will,  or  declared  by  deed 
that  the  said  leasehold  hereditaments  or  any  of  them  should 
(without  prejudice  to  any  prior  estate  interest  or  charge)  vest  in 
him  or  her  absolutely,  but  on  the  death  of  any  such  person  before 
attaining   an   absolutely  vested  interest   in   the  said   leasehold 


p.  503,  siijh     Where  the  leaseholds  are  reuewable  add  Settleuieuts  (Eeal), 
Form  No.  40,  p.  500,  sup. 

(e)  That  is,  the  trustees  nominatim. 

(/)  See  Re  CidrerloKse,  189(3,  2  Ch.  251  ;  65  L.  J.  Ch  484. 
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hereditaments  the  same  shall  go  and  devolve  in  the  same  manner 
as  if  they  had  been  freeholds  of  inheritance  and  had  been 
included  in  the  devise  in  settlement  hereinbefore  contained. 

(1)  I  r.EQiJEATH  free  of  duty  all  my  diamonds  and  the  settings       No.  33. 
thereof,  and  also   all  my  pictures,  prints,  statutes,  sculptures,   Bequest  of 
articles  of  vertu,  books  and  plate  (hereinafter  referred  to  as  the  I'cii-iooms  (r/). 
heirlooms),  unto  my  Trustees  hereinbefore  named  (//),  Upon  trust 

that  my  Trustees  shall  allow  the  same  to  devolve  and  be  enjoyed 
so  far  as  the  law  permits  as  heirlooms  along  with  the  freehold 
lands  and  hereditaments  hereinbefore  devised  in  settlement,  but 
so  that  the  heirlooms  [or  any  undivided  share  thereof]  shall  not 
vest  absolutely  in  any  person  being  tenant  in  tail  [male  or  in 
tail]  by  purchase,  (i.)  who  dies  under  the  age  of  twenty-one  years; 
or  (ii.)  who  dies  before  he  or  she  becomes  entitled  to  the  actual 
possession  of  the  heirlooms ;  or  (iii.)  who  dies  before  the  expira- 
tion of  twenty-one  years  from  the  determination  of  all  estates  for 
life,  preceding  his  or  her  estate  in  tail  [male  or  in  tail]  without 
in  either  of  the  two  last-mentioned  cases  having  with  the  consent 
of  the  protector  of  the  settlement  (if  any)  either  barred  the  entail 
in  all  the  freehold  hereditaments  for  the  time  being  subject  to 
the  limitations  of  my  Will,  or  declared  by  deed  that  the  heirlooms 
or  an}^  of  them  should  (without  prejudice  to  any  prior  interest) 
vest  in  him  or  her  absolutely,  but  on  the  death  of  any  such 
person  before  attaining  an  absolutely  vested  interest  in  the  heir- 
looms tlie  same  shall  go  and  devolve  in  the  same  manner  as  if 
they  had  been  freeholds  of  inheritance  and  had  been  included 
in  the  devise  in  settlement  hereinbefore  contained. 

(2)  A  sale  of  the  heirlooms,  or   any  of  them,  may  be  made  Power  of  sale. 
under  section  thirty- seven  of  the  Settled  Land  Act,  1882  [with 

the  consent  of  my  Trustees  and] ,  without  any  order  of  the 
Court. 


(//)    See  notes  to  Settlements  (Eeal),  Form  No.  47,  p.  503,  sup. 

After  this  Form  add  bequests  of  jiecuniary  and  other  legacies  so  as  to   Legacies  and 
immediately  precede  the  gift  of  residue  (see  next  Form).     If  the  residue  is   ''^"'^^^'  '®^- 
settled  to  devolve  as  capital  money  and  the  eldest  son  (first  tenant  for  life)  is 
of  full  age  it  is  often  desii'able  to  give  the  farming  stock  and  mineral  plant 
to  him  absolutely,  see  Form.  No.  4,  sujj.     Any  annuity  to  be  charged  on  the 
land  should  be  given  by  way  of  rent-charge,  see  Form  No.  8,  clause  (2). 

(/()  The  gift  to  the  trustees  should  be  to  them  nomiiiaUm. 


1)8() 


(b'ORMs)  wills  (real). 


Repair  and 
insurance. 


Inventory.  (3)  All  inventory  of  ilie  heirlooms  (except  such  of  them  as 

from  their  trilling  vahie  or  perishable  nature,  or  for  any  other 
reason  it  may  be  considered  inexpedient  to  include  in  an  inven- 
tory, as  to  which  I  give  full  discretion  to  my  Trustees  {j) )  shall 
be  taken  in  duplicate  as  soon  as  convenient  after  my  death,  and 
each  coi)y  shall  be  signed  Ijy  my  Trustees,  and  one  copy  shall  be 
delivered  to  the  person  for  the  time  being  entitled  to  the  posses- 
sion of  the  heirlooms,  and  the  other  copy  shall  be  kept  by  my 
Trustees,  and  before  any  of  the  heirlooms  shall  be  delivered  to 
any  person  entitled  to  the  possession  thereof,  such  person  shall 
sign  a  receipt  for  the  same  at  the  foot  of  the  copy  of  the  inven- 
tory retained  by  my  Trustees. 

(4)  My  Trustees  may  from  time  to  time,  and,  until  the  heir- 
looms shall  become  absolutely  vested,  inspect  the  same  and 
provide  for  the  custody,  preservation  or  restoration,  and  repair 
and  insurance  thereof  (so  far  as  the  same  are  capable  of  insur- 
ance), at  the  expense  of  the  usufructuary. 

Exchange,  &c.  (5)  The  heirloouis  or  any  of  them  may  from  time  to  time, 
with  the  consent  of  my  Trustees,  be  exchanged  or  the  form  or 
fashion  thereof  altered  or  other  articles  substituted  at  the  expense 
of  the  usufructuary  for  the  time  being,  provided  the  intrinsic 
value  thereof  be  not  diminished,  and  thereupon  the  inventories 
shall  be  altered  accordingly. 

(6)  AVhen  a  receipt  as  hereinbefore  provided  shall  have  been 
signed  by  the  person  entitled  for  the  time  being  to  the  use  of 
the  heirlooms,  my  Trustees  shall  not  be  liable  in  any  way  for 
any  loss,  damage,  or  depreciation,  or  for  any  omission  to  insure 
or  any  other  omission  or  any  unauthorised  dealing  therewith  or 
disposition  thereof. 

(7)  Any  usufructuary,  or  if  there  be  no  such  person  of  full 
age,  then  my  Trustees  may  at  their  discretion,  let  the  use  and 
enjoyment  of  the  heirlooms  or  any  of  them  together  with  my 

mansion-house  of  or  any  other  mansion-house  containing 

the  heirlooms  by  any  lease  capable  of  being  made  of  such 
mansion-house,  provided  that  the  tenant  signs  an  inventory  and 
covenants  or  (continue  power  to  let  Jieirloo)ns,  sub-clauses  (8)  of 
Form  No.  37,  Settlements  {Real),  p.  507,  sup.). 


Protection  of 
trustees. 


Power  to  let 
heirlooms. 


[j)  The  Coiu't  will  not  interfere  with  this  discretion  :  Re  Smith- Bosanque 
(1909),  5;3  Sol.  J.  430. 
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(1)  I  BEQUEATH  all  the  personal  estate  not  hereby  or  by  any 
codicil  otherwise  specifically  disposed  of,  and  which  I  can  dispose 
of  by  Will  in  any  manner  I  think  proper,  either  as  beneficially 
entitled  thereto  or  under  any  general  power,  unto  my  Trustees 
hereinbefore  named,  Upon  trust  that  my  Trustees  shall  sell,  call 
in,  and  convert  into  money  such  part  thereof  as  does  not  consist 
of  money,  with  power  to  postpone  such  sale  and  conversion  for 
such  a  period  as  my  Trustees,  without  being  liable  to  account, 
may  think  proper,  and  so  that  any  reversionary  interest  be  not 
sold  until  it  falls  into  possession,  unless  my  Trustees  see  special 
reason  for  sale  (A). 

(2)  The  income  of  my  personal  estate,  however  invested,  shall 
from  my  death  be  treated  and  applied  as  income,  and  no  part 
thereof  shall  be  added  to  capital  except  accumulations  of  surplus 
income  (if  any)  during  a  minority. 

(3)  My  Trustees  shall,  out  of  the  money  to  arise  from  the  sale 
and  conversion  of  my  personal  estate  and  out  of  my  ready  money, 
pay  my  funeral  and  testamentary  expenses,  death  duties  (includ- 
ing estate  dut}-),  increment  value  duty,  and  debts,  and  shall  also 
pay  or  provide  for  the  legacies  [and  annuities  (/)]  hereby  or  by 
any  codicil  hereto  bequeathed,  and  the  legacy  [and  succession 
duty]  on  all  legacies  [and  annuities]  bequeathed  free  of  duty  (/;0- 

(4)  My  Trustees  shall  stand  (//)  possessed  of  the  residue  of  the 
said  money,  Upon  the  trusts  and  subject  to  the  powers  and  pro- 
visions upon  and  subject  to  which  capital  money  arising  under 
the  Settled  Land  Acts,  1882  to  1890,  from  the  freehold  premises 
hereinbefore  devised  in  settlement  or  investments  representing 
the  same  would  be  held,  and  so  as  to  be  primarily  liable  to  be 
invested  in  the  purchase  of  freehold  hereditaments  for  an  estate 
in  fee  simple  to  be  conveyed  and  settled  in  like  manner  as  the 
freehold  premises  hereinbefore  devised  in  settlement  (o). 

{k)  See  notes  to  Wills  (Personal),  Form  No.  40,  p.  813. 

{I)  These  words  will  be  required,  where  the  annuities  are  to  be  provided 
for  out  of  the  personal  estate  and  are  not  limited  as  rent-charges. 

(rn)  See  notes  to  Wills  (Personal),  Form  No.  48,  p.  81G,  sup. 

()/)  If  the  i^ersonal  estate  is  settled  upon  particular  trusts  a.?,  iiersonaHij  the 
appropriate  Forms  in  Wills  (Personal)  should  be  used. 

(o)  See  Be  Walker,  1908,  2  Ch.  705 ;  77  L.  J.  Ch.  755. 

If  the  residuary  personaltj'  is  to  be  given  to  the  first  tenant  for  life  absolutely 
then  strike  out  sub-clause  (2)  in  the  above  Form  and  in  place  of  sub-clause 
(4)  say  :— 

"  (3)  My  Trustees  shall  stand  possessed  of  the  residue  of  the 


No.  34. 

Bequest  of 
personal  estate 
upon  trust  for 
conversion  and 
so  as  to 
devolve  with 
the  settled 
freeholds  as 
capital  money. 


Trust  to  pay 
debts,  &c. 


Residue  to 
bo  held  as 
capital  money. 


Variation 
where  the 
residuary 
personalty  is 
to  go  to  the 
first  tenant  for 
life  absolutely. 


[V)- 


O/jB  (forms)   wills  (kkal). 

Section  VIII. 

DEVISE  AND  BEQUEST  OF  FREEHOLDS,  COPYHOLDS, 
AND  RESIDUARY  PERSONAL  ESTATE  TO  THE 
USES  AND  UPON  THE  TRUSTS  OF  AN  EXISTING 
SETTLEMENT. 

No.  35.  I  DEVISE  and  bequeath  my  mansion-house  of  and  all  the 

r~       ;       lands  and  hereditaments  of  every  tenure  in  or  arising;  in  the 

Devise  and  ,  *'  "       _ 

bequest  of  couuty  of  wliicli  I  cau  at  my  death  dispose  of  by  Will  in 

copyholds,  and  finy  manner  I  think  proper,  either   by  virtue  of  my  beneficial 

Trustc°ef  iipm^  Ownership  or  under  any  general  power  (but  as  to  leasehold  heredi- 

iiust  to  settle  taments  charged  with  the  payment  thereout  in  exoneration  of  my 

lo  uses,  ivc,  oi  o  J.     .y  «f 

ctticniont  other  personal  estate  of  the  estate  duty  payable  in  respect  of 
such  leasehold  hereditaments  (7)),  unto  my  Trustees  hereinbefore 
named  for  all  the  estate  and  interest  therein  which  I  have  power 
to  dispose  of  at  my  death,  Upon  trust  that  my  Trustees  shall 
convey  and  settle  the  premises  To  the  uses  upon  the  trusts  and 
subject  to  the  powers  and  provisions  which  under  an  Indenture  of 
Settlement  dated,  kc.  (being  the  Settlement  made  in  consideration 

of  the  marriage  of  my  son  with  ),  shall  at  my  death 

be  subsisting  or  capable  of  taking  efiect  with  respect  to  the  free- 
hold hereditaments  thereby  settled,  but  not  so  as  to  increase  or 
multiply  charges  or  powers  of  charging  (;•),  and  so  that  copyhold 
and  leasehold  hereditaments  (if  any)  be  vested  in  the  Trustees  of 

said  money  In  trust  absolutely  for  the  person  of  full  age  who 
shall  first  become  entitled  under  the  foregoing  limitations  to  the 
first  estate  of  freehold  in  the  premises  hereinbefore  devised  in 
settlement." 
Devise  to  uses  {p)  As  tlie  freeholds  vest  in  the  executors  of  the  testator  under  Part  I.  of 
of  existmg  ^Q  Land  Transfer  Act,  1897,  this  Form  is  now  more  correct  than  a  devise  of 

the  freeholds  to  the  uses  of  the  settlement.  In  either  case  the  executors 
should  convey  as  directed  above  and  not  merely  assent  to  the  devise.  A 
devise  to  the  persons  who  should  at  the  testator's  death  be  the  trustees  of  her 
father's  Will,  where  all  the  trustees  of  the  father's  Will  were  dead  and  the 
executors  of  the  last  survivor  had  acted  in  the  trusts  of  the  father's  Will, 
constituted  a  good  appointment  of  such  executors  as  trustees  of  the  testator's 
Will :  Re  Waidanis,  1908,  1  Ch.  123  ;  77  L.  J.  Ch.  12. 

{q)  See  He  Culverhouse,  1896,  2  Ch.  251;  65  L.  J.  Ch.  484. 
(;■)  The  property  devised  does  not  become  subject  to  charges  created  under 
the  settlement  before  the  death  of  the  testator  :  lie  Berners,  1892,  W.  N.  171. 


DEVISE,    HTC,   TO   USES   01-   A   SETTLEMENT.  g, 

the  said  Settlement  on  trust  in  like  n>anner  as  hereditaments  of 

the  same]    from  freehold  hereditaments  comprised  in  the  said 
Sett  ement  onght  to  be  vested  .•  And  I  declare  that  the  trus  e  s 
0    trustee  for  the  fme  being,  for  tim  purposes  of  the  said  Acts 
of  that  Settlement  shall  also  be  the  trustees  or  trustee    or    he 
same  purposes  of  my  Will  i„  regard  to  the  hereditame  ts  herein 
before  devised  and  bequeathed,  and  also  for  the  purpose,  of  anv 
compound  settlement  consisting  of  my  Will  (iueludingT  1 1    a 
tions  .ncorporated  therein  by  reference  as  aforesaid)  and  o   any 
mstrument  executed  after  my  death,  and  also  for  th       „1"^ 
Act~(.:r'"-'™  "'  '''  Conveyancing  and  Law  of  kj^ 

(1)  I  BEQDEATH  to  my  Trustees  hereinbefore  named  all  the      No  Sfi 
su  „e  of  my  personal  estate  Upon  trust  to  collect  lid  git   n   "^^^ 

^    umim     all  death  duties  and  increment  value  duty)    debts    =^ -'^'^y '^ettJ 

n?  :r:;:::'  V-'  "^^  "^'  '■^^*'-  °'  --^  procee'is  and  of  ■"'"""■ 
my    eady  money,  after  answermg  the  purposes  aforesaid    to  the 

S  ttlTr"'  rT""  ""  "^^  *'"''  '^^'°«  '«•  "-  P-'POses  of  th 
Settled  Land  Acts,  1882  to  1890,  of  the  Settlement  dated   Tc 
of    reeho  d  and  leasehold  hereditaments  in  the  County  o—' 
to  be  held  by  such  last-mentioned  trustees  or  trustee  Upon  the 

monerorari  '"V  "f  '""  '"'™"^"''  Provisions as'capit 
money  OOansmg  under  the  Settled  Land  Acts,  1882  to  1890 
horn  reehold  hereditaments  settled  by  that  Settlement  and  so' 
as  to  be  pnmardy  („•)  liable  to  be  invested  in  the  purchase  of  land 
for  an  estate  m  fee  simple  to  be  conveyed  to  the'uses  u'reof 
for  tL      '  """'^'^f'^'  °o'  n-^oossary  to  be  converted  into  monev 

'°^!^i?!!£!!!i^i^yJ!iii>^nd^vh^^ 

(«)  See  S.  L.  Act,  1882,  s.  2  (9)  and  ss.  21-24 

(■'■)  See  Be  Walker,  1908,  2  Ch.  705;   77  L.  J.  Ch.  755. 


040  (forms)  wills  (real). 

of  the  said  Settlement  would  be  authorised  to  retain,  may,  instead 
of  being  converted,  be  transferred  to  the  trustees  or  trustee  of 
the  said  Settlement. 

(3)  Until  payment  or  transfer  as  hereby  directed  of  money 
and  investments  representing  the  net  residue  of  my  personal 
estate,  the  annual  income  of  such  net  residue  shall  be  applied  and 
disposed  of  in  like  manner  as  if  the  payment  or  transfer  had  been 
actually  made. 

[(4)  I  DECLARE  that  the  trustees  or  trustee  for  the  time  being 
for  the  purposes  of  the  said  Acts  of  the  said  Settlement  shall  be 
the  trustees  or  trustee  for  the  same  purposes  of  my  "Will  in 
regard  to  the  money  and  investments  hereinbefore  bequeathed. 
And  also  {contijiiic  an  <it  ilir  end  of  ihc  last  Form)  (//).] 

Section  IX. 

PROVISIONS  BY  WAY  OF  EXTENSION  AND  VARIATION 
OF  THE  SETTLED  LAND  ACTS  {:). 

Tlte  Forms  for  tliis  purpose  in  Settlements  (Rial),  p  509 
et  seq.,  sup.,  can  be  used  for  Wills  with  the  necessary  alterations  of 
*'  my  "for  "  the  "  trustees,  "my  Will  "  for  "  these  j^resents,''  cCc. 

Wliere  the  residuary  iwrsonalty  is  not  made  capital  money,  hut 
is  disposed  of  as  personal  estate  and  jwwers  of  inwstment  declared  in 
resjject  of  it,  tlte  followinfi  Form  may  he  substituted  for  Form  No.  50, 
Settlements  (Real),  p.  509. 

No.  36a.         Capital  money  arising  under  the  Settled  Land  Acts,  1882  to 
Euiai-o-ed  1890,  and  money  representing  surjilus  rents  and  profits  during  a 

power  of  minority  may  be  invested  in  any  of  the  investments  in  which 

investment  .,'  ^  ^  ./ 

where  the         my  residuary  personal  estate  is  hereby  authorised  to  be  invested 
personalty  is      witli  power  to  Vary  such  investments. 

given  as 

personal  estate 

and  not  settled  SeCTION    X. 

as  capital 

money.  PROVISIONS    AS    TO    ACCUMULATIONS,    POWERS     OF 

TRUSTEES,   AND   MISCELLANEOUS   PROVISIONS. 

No.  37.  (i.)  Accumulations  made  under  section  forty-two  of  the  Con- 

Destination  of    vcyancing  and  Law  of  Property  Act,  1881,  during  the  minority 


accumulations 


{y)  It  may  be  doubted  whether  sub-clause  (4)  is  essential  in  this  case, 
(z)  Only  such  of  these  Forms  as  the  draughtsman  may,  under  the  particular 
circumstances  deem  essential  should  be  used. 


POWERS    OF    TRUSTEES.  U41 

of  any  person  hereby  made  tenant  [for  life  or]  in  tail  [male  or  dm-ma 
in  tail]  by  purchase,  or  so  much  thereof  as  may  not  have  been  """""  '^'*'^  ^• 
applied  under  any  statutory  power,  shall,  if  the  infant  shall  die 
under  the  age  of  twenty-one  years,  and  being  a  female,  also 
\Yithout  having  been  married  (/*),  be  deemed  capital  money 
arising  under  the  Settled  Land  Acts,  1882  to  1890,  from  the 
freehold  premises  hereby  devised  in  settlement,  and  shall  be 
l^rimarily  liable  to  be  laid  out  in  the  purchase  of  freehold 
hereditaments  for  an  estate  in  fee  simple  to  be  conveyed  and 
settled  in  like  manner  as  the  freehold  hereditaments  herein- 
before devised  in  settlement,  and  shall  be  applied  and  dealt  with 
accordingl3\ 

(ii.)  Notwithstanding  the  coverture  of  any  female  infant  my 
Trustees  may  exercise  the  powers  of  management  conferred  by 
section  forty-two  aforesaid  during  her  minority. 

Provided  always,  that  during  the  minority  of  any  person  who       No.  38. 
under  the  limitations  hereinbefore  contained  is  or  would  if  of 


Trustees  may 

full  age  be  entitled,  &c.  (<'0)iti)uir  as  in  Form  Xo.  74,  Scfflciiioifs  piesentto 

/  Ti      7\  f-'»-\  •         ic  ))     ■       ii     7      ))  \  livings  during 

{Ueal),  p.  522,  sup.,  scn/iufi  "my    Jor     the     tnistecs).  minorities  (c). 

Any  trustee  (including  a  term  trustee)  may  by  deed  delegate      No.  39. 

all  or  any  of  the^trusts  or  powers,  discretionary  or  otherwise,  p   . 

conferred  by  or  implied  in  my  Will,  &c.  (contiiiKc  as  in  Form  Trustees 

No.  76,  Settlements  (Real),  p.  523,  sup.,  saying  "my'' for  "the"  porarf absence 

TruHtee^)  *°  appoint 

-^'"'^'"^/-  attorneys. 

Any  executor  or   trustee  (including  a   term  trustee)   in    the       No.  40. 
conduct  of  the  trust  business  may,  instead  of  acting  personally,  p  ^^  .^ 
employ  and  pay  an  agent,  whether  being  a  solicitor  or  any  other  trustees  or 
person,  to  transact  all  business  and  do  all  acts  required  to  be  employ  agents, 
done  in  the  trust,  including  the  receipt  and  payment  of  money ;   fessionai™ 
And  any  executor  or  trustee  (including  a  term  trustee),  being  a 
solicitor  or  other  person  engaged  in  any  profession  or  business,  charge, 
shall  be  entitled  to  be  paid  all  usual  professional   or   proper 

(/*)  See  notes  to  Settlements  (Eeal),  Form  No.  73,  p.  521,  skj).  This  Form 
is  important  and  must  be  used  in  all  Wills  settling  real  estate.  If  a  female 
infant  marries,  then  under  s.  42  she  can  give  a  good  recei})t  for  the 
accumulations. 

(r)  This  Form  will  be  used  when  an  advowsou  is  devised  in  settlement. 


trustee  or 
executor  to 


942 


(forms)  wills  (real). 


No.  41. 

Power  to 
value  and 
apportion. 


As  to  raising 
increment 
value  duty 
and  reversion 

duty. 


No.  42. 

Power  for 
Trustees  to 
])artition 
among  tenants 
in  common  in 
tail. 


charges  for  business  transacted,  time  expended,  and  acts  done  by 
him,  or  any  partner  of  his,  in  connexion  with  the  trusts  hereof, 
inckiding  acts  which  a  trustee  or  executor,  not  being  in  any 
profession  or  business,  could  have  done  personally. 

(1)  In  the  execution  of  any  of  the  trusts  or  powers  hereof  my 
Trustees  may,  as  between  the  representatives  of  a  deceased 
tenant  for  life  and  his  successors  in  title  or  otherwise,  decide 
what  money  represents  income  and  what  represents  capital,  and 
may  allot  or  apportion  any  money  or  investments,  heirlooms  or 
other  chattels,  the  trusts  whereof  are  hereby  declared  in  or 
towards  satisfaction  of  any  legacy  or  share  or  interest  in  my 
estate  or  otherwise  to  or  between  the  persons  entitled  thereto  at 
the  mesne  market  price  of  the  day,  or  at  a  valuation  in  such 
manner  as  my  Trustees  shall  deem  just  and  reasonable,  according 
to  the  respective  rights  and  interests  of  the  persons  interested, 
and  notwithstanding  that  funds  held  on  different  trusts  have 
been  blended,  and  for  the  purposes  aforesaid  may  ascertain  and 
lix  the  value  of  the  respective  parts  of  the  said  investments  and 
chattels ;  and  every  such  decision,  allotment,  apportionment, 
and  valuation  shall  be  as  binding  upon  all  persons  then  or 
thereafter  to  be  interested  in  the  premises,  as  if  the  same  had 
been  duly  made  by  a  Court  of  competent  jurisdiction. 

(2)  Any  increment  value  duty  or  reversion  duty,  which  may 
from  time  to  time  be  payable  in  respect  of  the  premises,  shall 
be  deemed  to  be  an  incumbrance  within  the  meaning  of 
section  eleven  of  the  Settled  Land  Act,  1890,  and  may  be  raised 
and  paid  accordingly  (f/). 

If  any  hereditaments  subject  to  the  limitations  hereof  shall 
become  vested  in  possession  in  an}'  persons  as  tenants  in  common 
in  tail,  my  Trustees  may,  &c.  (continue  as  in  Form  79,  Settle- 
ments (Real),  2>-  521,  suj).,  saying  "  my  "for  "  the  "  trustees). 


No.  43. 

Power  for 

a  Trustee  wlio 
is  personally 
interested  to 
act. 

No.  44. 

Protection  of 
tenant  for  life 


The  said 


may,  &c.   (continue  as  in  Form  Xo.  79,   Wills 


(Personal),  p.  850,  suj).). 

Where    a    tenant    for  life  or  a  trustee   or   executor,    in    the 
purported  exercise  of  the  trusts  and  powers  hereby  or  by  any 

((/)  It  is  better  to  raise  and   pay  the    duty  than    to   execute   a   general 
charge  operating  as  clog  on  the  title  under  Fin.  (1909-10)  Act,  1910,  s.  39. 


END    OF    WILLS,    ETC.  043 

codicil  hereto,  or  by  any  statute  conferred,  acts  on  the  advice  and  Uustees 

of   an}'   counsel,    solicitor,    &c.    {cojifiuuc   as    i)i    Form    Xo.    80,  expci-t^ advice. 
Scttlcmoits  (Ileal)  p.  525,  sup.). 

In  the  professed  execution  of  the  trusts  and  powers  of  my  No.  45. 

^Yill  or  of  any  statutory  powers,  neither  a  tenant  for  life  nor  an  '7.        ;    7^ 

•^                        •'    -i                 '  ( ronenil  wide 

executor  or  trustee  shall  be  liable,    kc.    {continue   as    in   Forni  indemiiity  to 

tenant  fov  life 

Xo.  81,  Setilemoit  {Real),})'  525,  sup.).  and  trustees. 

The  person  (if  any)  of  full  age  for  the  time  being  entitled  to  No.  46. 

the  possession  or  to  the  receipt  of  the  rents  and  profits  of  the  p^^^^^Tto 

premises  hereby  settled  shall  have  power  from  time  to  time  to  '^i^v^™^  , 

'-          ,                                                                                                      ,  "Gw  trustees. 

appoint  a  new  trustee  or  new  trustees  of  my  Will  [and  of  any 
term  hereby  limited],  and  of  any  compound  Settlement  consisting 
of  my  Will,  and  of  any  instrument  or  instruments  which  may  be 
executed  or  come  into  oi)eration  at  any  time  after  my  death. 


Section  XI. 

END  OF  WILLS  AND  CODICILS. 

Subject  as  aforesaid  I  confirm  my  said  Will  [except  so  far  as      No.  17. 
it  is  revoked  or  varied  by  my  first  [or  second,  clc]  codicil,  and  I 


End  of 

confirm  that  [and  my  other]  Codicil[s]]  (continue  as  in  next  Form,   codicil. 
usinff   n'ords  in  square  brackets). 

In  witness  whereof  I  have  hereunto  set  my  hand  the  day  and      No.  48. 
year  first  above  written  (e).  i,.tin.oni^ 

[ Testators  Sianaiuir.]       '\"'^ attestation 

"^  -■  clause  to  Will 

Signed  and  declared  by  the  above  or  codicil. 

named  as  [a  codicil  to]  his 

last  Will  in  the  presence  of  us 
both  present  at  the  same  time, 
who  in  his  presence  and  the  pre- 
sence of  each  other  have  hereunto 
set  our  names  as  witnesses. 

[Tu'o     n'itnesses,     adding     addresses     and     descriptions     {if 
any)(f).] 

(p)  The  date  ii^  at  the  beginning  of  the  Will  :  see  Form  No.  L     This  is 
particuhiiiy  convenient  if  the  document  is  at  all  long. 
(/)  See  note  to  Form  No.  85,  Wills  (Personal),  p.  8o2. 


1)11  (I'RECEDENT.s)     WILLS    (rEAL). 


Part  II. 
PEECEDENTS    OF    WILLS    (PEAL). 

No.   I. 

WILL  HcttVuiii  Freeholds  on  the  testator  s  First  cdkI  Other 
Sons  succcssicelif  for  Life,  uitli  remainder  to  their 
Issue  successively  in  tail  male  witli  remainders  over  in 
strict  settlement  to  devolve  ivith  a  Peerage  wliere  the 
testator  lias  No  Issue  liviufi.  Wife  ffiven  a  Jointure. 
Younger  ehildren  given  Portions.  Provision  for 
Cutting  down  Estates  Tail  to  Life  Estates.  Direction 
to  har  the  Entail  of  and  Eesettle  another  Estate. 
Voy^'ER^  for  successive  tenants  for  life  to  charge  Jointures 
and  Portions.  Enlargement  of  S.  L.  Act  poivers. 
Devise  and  heqnest  of  Copyholds  and  Leaseholds  on 
correspond  in  fi  trusts.  Bequests  of  Chattels  as  Heir- 
looms. Legacy  of  rents  in  arrear,  farming  and  mining 
])lant.  Eesiduary  Personalty  settled  to  devolve  xvith 
the  land.  Variations  u-here  the  testator  Has  Issue 
living.  Also  Variations  where  the  Limitations  give 
estates  in  Tail  General  and  ivhere  females  take  either 
Successively  or  as  Tenants  in  Common  and  where  an 
Inalienable  Life  Estate  is  given. 

Commence-  I,  A.  B.,  of,  &c.,  hereby  revoke  all  testamentary  dispositions 

ment.  heretofore  made  by  me,  and  declare  this  to  be  my  last  Will  which 

I  make  this day  of ,  19 — ,  and  which  for  the  purpose 

of  convenience  I  have  divided  into Parts  {a). 


(a)  The  division  into  Parts  is  not,  of  course,  essential,  and  may  be  omitted 
if  desired.     It  tends  to  simplify  a  long  Will. 


WIIJ.    CT!KAT1N(J    STRICT    SETTLEMENT. 


Part  I. 

Aj)pointment  of  executors  and  trustees,  confirmation  of  marriage 
settlement  and  bequest  of  rents  in  arrear,  farming  and 
mining  plant. 

1.  Appoint Dioit  of  cxccutoyH    (Did    tniHtcc^i    for  the  pnypoHO^  of 
S.  L.  Arts  and  Cone.  Act,  1881,  .s.  -i'l—Forni  Xo.  ;3. 

\^A2)poiuf  (piai-tUana  if  required — jr///.s  {Person((l),  Form  Xo.  4, 
p.  785.] 

2.  Coitjirniation   of  marrimje  sett]enient—Foj-))i   Xo.  3a. 

3.  Bcqncat  of  n'titn  in  arrear  and  of  farming  and  niinin;/  plant 
— Form  Xo.  4. 

Part  II. 
Devise  and  Settlement  of  Freeholds.  Devise  of 

freeliolds  in 

4.  General  dcrisc  of  freeholds,  life  estates  sans  a-aste,  dr.— Form    settlement. 
Xo.  5. 

(1)  Eeiit-cltan/e  to  icife — Form  Xo.  6. 

(2)  Portions  term  to  Trustees — Form  Xo.  9. 

(3)  Limitations  to  testator's  first  and  otJier  sons  siiecessirehj   Limitations 

...  .         '  ...  to  testator's 

Jor   lije,    tcith    remainder    to    tlieir  issue    sueeessireli/  iit   sons  in  strict 

.     •;  7  T'  -V         -I  1  -A^-  7        ■  settlement  SO 

tail     male — rorm    J\o.    11,    omittun/    u'oj-ds    in     square   as  to  follow  a 

brackets  (c).  peerage  (;>). 

liemaindersorer  in  strict  settlement  to  derolre  iritli  a  peerage — 

Form  Xo.  18. 
Ultimate  remainder — Form  Xo.  19. 

5.  Clause  cutting  down  estates  of  tenants  iji  tail  born  in  testator  s 
lifetime  to  estates  for  life — Form  Xo.  20. 

[5a.  Direction  for  barring  tlie  entail  of  and  settling  anotlier  estate, 
if  required— Form  Xo.  21.]  Variation 

where  estates 

(6)  Where  estates  in  tail  general  are  given  omit  Forms  Nos.  11  and  18  and  '"  ^'^^}  general 

substitute,  if  the  testator  has  no  issue  Living,  Form  No.  12  or,  if  the  testator  where  females 

has  issue  living,  Form  No.  VS.     If  females  are  to  take  as  tenants  in  common  *^k®  either 

the  necessary  variations  will  be  found  in  Form  No.    14.     See  also  Forms  astemints  Jn^ 

Nos.  15  and  16.  common. 

((•)  Where  the  testator  has  a  sou  or  sons  living  at  the  date  of  his  Will  omit  Variation 

Form  No.  11  and  substitute  the  first  part  of  Form  No.  13,  as  mentioned  in  testator  has 

the  note  to  that  Form.     If  the  first  tenant  for  life  is  to  be  given  an  inalienable  ^*^*^"®  living, 

life  estate  insert  Form  No.  10.  t^^S^^^^ 

P. — VOL.  II.  60  ^'^®  estate  is 

ariven. 
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(iT^vKCEDKNTS)    WILLS    (rEAl). 


Trusts  of  por- 
tions torni, 
powers  of 
eliarj^'iiij,'  and 
provisions  as 
to  roloasiug 
charges  and 
surrendering 
terms. 


Tart  III. 

Trusts  of  Portions  Term,  Powers  of  charging  and  provisions  as 
to  releasing  charges  and  surrendering  terms. 

G.  Trusts  <>/  Portions  Term — Fodh  Xo.  24  (d). 

7.  Poircr  for  siicci'ssire  tcmiuts  for  life  to  Uiitit   rciit-cJiarries — 
Form  No.  27. 

8.  Poicer   for  siicccHsirc   tenants  for  life   to  charge  portions — 
Form  Xo.  28. 

9.  Power  for  females  restrained  from  anticipation  to  release  rent- 
charges — Form  Xo.  29. 

10.  Power  for  term  trustees  to  siirroider  ttrms — Form  Xo.  30. 


Devise, 
bequest,  and 
settlement  of 
copyholds, 
leaseholds,  and 
heirlooms. 


Part  IV. 

Devise,  Bequest,  and  Settlement  of  Copyholds,  Leaseholds  and 

Heirlooms. 

11.  Devise  of  eopfihohls — Form  A'o.  31. 

12.  Bequest  of  leaseholds — Form  Xo.  32. 

13.  Bequest  ef  Jteirlooms — Form  Xo.  33. 


Bequest  of 
legacies  and 
residuary  per- 
sonal estate. 


Part  Y. 
Bequest  of  Legacies  and  Pesiduary  Personal  Estate. 

14.  Bequests  of  legacies — See  Foi-)ns  in  Wills  (Personal),  sup., 
Forms  Xos.  9 — 44,  p.  788  et  seq.  l^Xote. — As  a  rule  any  annuities 
sliould  he  gir<')i  hij  nag  of  roit-charge — See  Form  No.  6,  in  the 
limitations  of  the  freeliolds.'] 

15.  Bequest  of  residuary  perso)ial  estate  upon  trust  for  conversion 
and  so  as  to  devolve  as  capital  money  witJi  the  freeliolds  devised  in 
settlement — Form  Xo.  34. 


Part  VI. 

c^ettied  Land  Provisious  bj  ^Yay  of  extension  and  variation  of  the  Settled 

dt:i""""  Land  Acts. 

16.  Definitions  and  Introductory  Clause — Forms  Xo.  48  and  49, 
Settlements  (Real),  p.  509,  sup. 


{(t)  For  provisions  settling  daugliters'  portions,  see  Form  No.  25. 
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17.  Interim  iitri'shneiit  of  ciipital  iitoiicij — Fonu  Xo.  50,  Scttlc- 
iitents  {Real),  p.  501),  siij>. 

{Add  lien'  suc](fnniis  under  tlie  above  lieadintj,  see  List  of  Forms 
in  Settlements  (Reed), p.  4G0,  sup.,  as  may  he  required  in  each  ease.) 

Pakt  YII. 

Provisions  as  to  Accumulations,  Powers  of  Trustees,  and  Power  Ac('uiiiniii- 
to  appomt  isew  irustees.  of  trustees, 

&c.,  and  power 

18.  Desti)iatio)i  of  aeeumulations  made  duriini  minorities — Form   t"  *PPO'"t 

new  trustees. 
Ao.   37.  Aecumula- 

19.  To  appoint  attorneys    durinij    temporary    alisence    abroad —  ''"'""• 

'  Powers  of 

i-  orm  A  O.  39.  trustees,  &c. 

20.  To  employ  af/oits  and  for  professional  trustee  to  ehareji — 
Form  Xo.  40. 

21.  To  ralue  and  apportion  and  as  to  inerement  ralue  duty  and 
reversion  duty — Form  Xo.  41. 

[_Also,  n-]iere  females  take  as  tenants  in  eommon,  to  partition — 
Form  Xo.  42.] 

22.  To  aet  tiiouijli  perso)iaUy  interested  —  Form  Xo.  43,  if 
required. 

23.  Protection  of  toiants  for  life  and  trustees  niio  act  o)i  expert 
advice — Form  No.  44. 

24.  Indemnity  to  tenants  for  life  and  trustees — Form  No.  45. 

25.  Power  to  appoint  new  trustees — Foi-m  Xo.  46.  Power  to 

T  f  T'  A-       ^o  appomt  new 

In  witness,  &c. — I  orm  Ao.  48.  trustees. 

Testimonium 
and  attesta- 
tions. 

No.  II. 

WILL  (executory)  short  form  for  same  purposes  as  Precedoit 
Xo.  1,  or  other  purposes,  tlie  whole  property  bein<i  (jiven  to 
Trustees  Upon  trust  to  settle  the  same  in  accordance  witli 
Instructions  in  a  Schedule  (/'). 

Commencement  (f  Will — Form  Xo.  1. 

1.  Appunntment  of  executors  and  t)'ustces  for  tlie  purposes  of 
S.  L.  Acts  and  Conv.  Act,  1881,  s.  42~Form  Xo.  3. 

(e)  See  notes  to  Prec.  II.,  Sect.  II.,  AVills  (Personal),  p.  858,  sup.,  as  to 
the  advantages  of  an  executory  WilL  In  this  case  it  is  provided  that  the 
settlement  to   be   executed  shall   be  prepared  by  counsel. 
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(precedents)  wills  (real). 


General  devise 
iind  bequest 
to  Trustees  on 
ti'ust  to  give 
effect  to  in- 
fitrnetioiis  in 
seliedule. 


Power  to 
execute  settle- 
ments. 


Settlements  to 
liave  effect  in 
equity  as  from 
testator's 
death. 


Settlements 
to  be  binding 
as  if  made 
under  an  Order 
of  Court. 


Expert  advice. 


Stamp  on 
settlement. 


\^Ajip<nitt  giianlkots — IVUls  (Personal),  Fonii  X<>.  4,  ]>.  785  ;  and 
confirm  Marriar/e  Settlement,  it  required — Form  Xo.  3a,  p.  911.] 

2.  (i.)  I  DEVISE  AND  liEc^uEATH  to  my  Ti'ustees  hereinbefore 
named  all  the  real  and  personal  estate  which  I  can  dispose  of 
by  Will  in  any  manner  I  think  proj^er,  either  as  beneficially 
entitled  thereto,  or  under  any  general  power,  Upon  trust  to  give 
effect  (as  nearly  as  practicable)  to  the  instructions  contained  in 
the  Schedule  to  my  Will  in  such  manner  as  counsel  may  advise, 
and  with  or  without  such  variations  as  circumstances  may  render 
expedient. 

(ii.)  Foil  the  purposes  aforesaid  my  Trustees  may  at  their 
absolute  discretion  without  being  liable  to  account  for  the  exercise 
of  such  discretion  execute  all  such  settlements  (ec)  and  dispositions 
as  they  may  deem  expedient. 

(iii.)  Any  such  settlement  or  disposition  may  contain  all  such 
powers,  directions,  and  provisions  as  my  Trustees  may  consider 
necessary  or  expedient,  and  shall  have  efi'ect  in  equity  so  far  as 
may  be  required  as  from  my  death. 

(iv.)  Any  such  settlements  or  dispositions  executed  by  my 
Trustees  shall  be  deemed  to  be  proper  and  shall  be  binding  on 
all  persons  interested  under  my  AVill  as  if  the  same  had  been 
executed  pursuant  to  an  Order  of  a  Court  of  competent  jurisdic- 
tion, and  notwithstanding  that  the  same  may  appear  to  vary  the 
instructions  in  the  Schedule  to  my  Will. 

(v.)  My  Trustees  may  act  on  expert  advice,  and  shall  not  be 
liable  for  any  mistake  occurring  in  such  advice. 

In  witness  whereof  I  have  hereunto  set  my  hand  the  day  and 
year  first  above  written. 

The  Schedule  referred  to  in  my  Will. 
Instructions. 

1.  Give  rents  in  arrear,  and  my  farming  and  mining  live  and 
dead  stock,  effects,  and  plant  to  person  who  becomes  entitled  to 
rents  and  profits  in  usual  way. 

2.  Legal  limitations  of  freeholds.  All  life  estates  to  be 
without  impeachment  for  waste ;  tenants  for  life  to  insure 
buildings. 

(1)  £ RENT-CHARGE  to  my  wife  for  her  life  [widowhood]. 

(2)  Portions  term  to  Trustees  without  impeachment  for  waste. 

{ce)  The  settlement  will  not  be  subject  to  the  heavj'  stamp  duty  imposed 
by  Fin.  (1909-10)  Act,  1910,  s.  74. 
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(3)  Life  estates  to  my  first  and  every  other  son  successively 
according  to  seniority,  With  remainder  immediately  after  the 
life  estate  of  each  son  to  his  first  and  other  sons  succeseively 
according  to  seniority  in  tail  male. 

(4)  Life  estates  to  my  eldest  and  other  hrothers  successively 
according  to  seniority,  With  remainder  immediately  after  the 
life  estate  of  each  hrother  to  his  first  and  other  sons  successively 
according  to  seniority  in  tail  male. 

(5)  Ultimate  remainder  to  my  own  right  heirs. 

3.  Estates  of  tenants  in  tail  born  in  my  lifetime  to  l)e  cut 
down  to  life  estates,  With  usual  remainders  over  to  their  first 
and  other  sons  successively  according  to  seniority  in  tail  male. 

4.  Usual  trusts   of   portions    term  for  raising  the  aggregate 

sum  of  i' with   interest  at   4  per  cent,   for   my   younger 

sons  and  my  daughters,  vesting  as  usual.  Issue  of  a  child 
dying  in  my  lifetime  leaving  issue  at  my  death  to  take  their 
parent's  portion.  Usual  provisions  for  advancement  for  the 
benefit  of  issue  male,  and  maintenance  for  the  benefit  of  any 
issue.  Portions  of  females  not  to  be  raised  unless  they  marry, 
but  to  carry  interest  until  raised. 

5.  Power  for  successive  tenants  for  life  to  charge  jointures  and 

portions  {-£ one  child,  i* two  children,  i' three  or 

more  children)  and  to  limit  portion  terms.     No  rent-charge  to 

exceed  =t*- per  annum,  and  total  rent-charges  payable  under 

this  power   exclusive  of   my  wife's  rent-charge   not   to   exceed 

i' per  annum. at  any  one  time.      Total  portions  raisable 

under  the  power  not  to  exceed  i' .     No  rent-charge  or  portion 

to  become  a  lien  unless  the  appointor  becomes  entitled  to  rents 
and  profits,  or  his  issue  become,  or  if  of  full  age  would  become,  so 
entitled.    Charges  to  have  same  priority  as  estates  of  appointors. 

6.  Powers  for  females  restrained  from  anticipation  to  release 
rent-charges  and  for  term  trustees  to  surrender  terms. 

7.  Copyholds,  leaseholds,  and  the  following  heirlooms  to  be 
settled  so  as  to  devolve  with  the  freeholds  (modern  form).  [Add 
description  of  lieirlooms.] 

8.  Subject  to  payment  of  funeral  expenses,  debts.  Sec,  and 
the  following  legacies,  namely  : — (add  jyajiicidais)  my  residuary 
personal  estate  to  be  settled  as  capital  money  to  devolve  with 
the  freeholds. 

9.  Wide  extension  of  the  powers  conferred  by  tho  Settled 
Land  Acts  including  interim  investment  clause. 
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(precedents)   wills   (real). 


Appoint  my  Trustees  to  be  trustees  for  the  purposes  of  those 
Acts  and  of  section  42  of  Conv.  Act  of  the  settlement  and  any 
compound  settlement. 

Any  family  charges  subsisting  at  my  death  to  be  re-limited 
with  a  view  to  immediate  or  ultimate  release. 

10.  Usual  provision  as  to  destination  of  accumulations  during 
minorities. 

11.  Additional  powers  and  indemnity  to  trustees  as  required. 

12.  Power  for  tenants  for  life  of  full  age  to  appoint  new 
trustees  of  Will  settlement  and  compound  settlement  (,/"). 

18.  Costs  to  be  paid  primarily  out  of  my  personal  estate. 
Signed   and   declared  by  the  above-named  A.  B.,  &c,,  continue 
as  ill  Form  Xo.  48. 


Comiiicncc- 
iiicnt. 

Ai)poiiitinont 
of  executors 
and  trustees. 


Devise  aiul 

Lequest 

on  trust 

to  settle  to  the 

uses  of  the 

settlement. 

Bequest  of 

residuary 

pei'sonalty. 


Plan  to  be 
adopted  if 

testator  is  in 
extremis. 


No.  in. 

WILL  srttJiiiii  Freeholds,  Copyholds,  Leaseholds,  and 
Residuary  Personalty  to  the  I'hi-h  and  njion  tin-  Trunin 
of  an  c.riatinn  Settlement  (//"Peal  Est.vte. 

Coinniniccmcnt  of  Will — Form  Xo.  1. 

1.  I  appoint ,  of,  &c.,  and ,  of.  Sec.  (hereinafter  called 

my  Trustees,  which  expression,  where  the  context  admits,  includes 
the  survivor  of  them  and  the  executors  or  administrators  of  such 
survivor  or  other  the  trustees  or  trustee  for  the  time  being  hereof) 
to  he  the  executors  and  trustees  of  my  Will  (//). 

2.  Brqnrst  of  rcnta  in  arrear,  cOe. — Form  Xo.  4. 

8.  Dcrisc  and  hcqnrst  of  freeholds,  cojJi/hoIds,  and  Jcaachohh  to 
ill!'  ]}'ill  trustees  upon  trust  to  settle  tliem  to  the  uses  of  the 
Settlement — Form  Xo.  85. 

4,  Bequest  of  residuary  personal ti/  to  tJie  ]]'i}l  trustees  upon 
trust  after  payment  of  debts,  dr.,  to  transfer  balance  to  tJie  trustees 
of  the  Settlement  as  capital  money — Form  Xo.  36  {h). 

In  witness,  &c. — Form  Xo.  40. 

(/)  If  a  copy  of  this  Precedent  with  the  schedule  in  blank  and  an  extra 
cojiy  of  the  schedule  for  reference  is  at  hand  when  instructions  for  the  Will 
are  taken,  it  should  be  possible  for  the  Will  to  be  prepared  and  executed  at 
the  same  time.  In  some  cases,  where  the  instructions  given  are  full,  it  may 
never  be  necessary  to  execute  a  settlement  at  all. 

{<])  In  this  case,  see  Forms  Nos.  3o  and  36,  the  trustees  of  the  settlement 
are  made  the  trustees  of  the  Will  for  the  jjuri^oses  of  the  S.  L.  Acts  and  s.  42 
of  the  Conv.  Act,  1881. 

{h)  If  desired  the  powers  in  the  settlement  can  be  enlarged  or  varied  as 
respects  the  property  passing  under  the  Will. 
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No.     lY. 

WILL  (Jcri.siiiji  diid  hv(iucatJtiu<i  Freeholds,  CorYiroLDs, 
Leaseholds,  (oul  Hkiulooms  in  Strict  Settle:\ibnt 
ichcre  the  Yoniujcr  children  are  ofJtcricisc  proridciJ  I'or, 
and  r.vistinfi  fcnndij  eJiarf/CH  are  rr-Uinited.  Liniitntion  of 
Kesidence  and  a  Rent-charge  to  Wife.  Name  and 
Arms  (dansc.  Charge  of  Debts  in  aid  of  Personal 
Estate.  Powers  to  jointure  and  cliaiye  portions. 
Legacies.  Residuary  Personalty  to  first  tenant  for  life 
or  i)i  tail  nJio  attains  tirentti-onc. 

Commencement  of  Will — Form  No.  1. 

1.  Appointment  of  executors  and  trustees  for  pnrjxiscH  <)f  S.  L. 
Acts  and  Conv.  Act,  1881,  s.  -il—Form  Xo.  3. 

2.  Under    the    Settlement    made   on    my   marriage,    my   B.    Effect  of 

Estate  in  the  Comity  of hereinafter  devised  (other  than  sc't^tVenfcnt  ot 

the    messuage    and    pleasure-grounds    hereinafter    mentioned)   ^'^^'l^  estate 
stands   limited   after   my  death    to    uses    for    securing  to  my   t^L^vised  in 

-,1^.,  •     •     1  ,1  PC,  T  1   .  settlement. 

Wife    a    joniture    rent-charge    of    L a   year,  and   suhject 

thereto,  To  thk  use  of  trustees  for  a  term  of  years  upon  the 
usual  trusts  for  raising  poTtions  for  the  children  of  such 
marriage  other  than  such  first  or  only  son  or  other  son  or  sons 
as  therein  mentioned  (0,  hy  which  j^ortions,  [together  with 
the  henefits  which  such  other  children  or  some  or  one  of  them 
take  under,  lI'c.,]  I  consider  them  amply  provided  for. 

3.  Bequest  of  i-ents  i)i  arrear — Form  Xo.  4. 

4.  General  derise  of  freeholds — Form  Xo.  5.  Freeholds. 

(1)  lie-limitation  of  cxistinej  jointure  and  portions  terni — -Settle-    Limitations. 
ments  {Ileal),  adapt  Forms  Xos.  13  and  14,  j)}).  472,  473. 

(2)  Limitation  of  residence  to  wife  during  widou-hood,  or 
until  she  becomes  entitled  to  a  settled  estate  toith  an  additional 
rent-charge  issuing  out  of  all  the  testator's  real  estate — Form 
Xo.  8. 

(3)  To  THE  usL  of  my  eldest  son  during  his  life.  With 

remainder  {('onti)iue  as  in  Form  Xo.  13,  adding  other  limitations 
as  required). 

5.  Clause  cutting  down  estates  cf  tenants  i)i  tail  born  in  testators 
lifetime  to  estates  for  life — Form  No.  20. 

[i)  I.e.,  becoming  entitled  to  another  entailed  estate.  It  is  assumed  either 
that  the  testator  is  seised  in  fee  of  the  B.  Estate  or  has  a  general  testamentary 
power  of  appointment. 
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(precedents)  wills  (real). 


rowers  of 
charging. 


Copyholds. 
Leaseholds 


Heirlooms. 


6.  XcDitc  (i)ul  aiina  clause — Fonit  Xo.  22, 

7.  Trusts  ()f  siihslitiifcd  portunis  tmn—Si'tllcinrnts  (Real),  adapt 
Form  No.  22,  p.  481,  sup.  (j). 

8.  Poiver  for  trustees  to  raise  moiieij  for  debts  and  legacies,  in 
aid  of  personal  estate — Form  No.  26. 

9.  Power  for  successive  tenants  for  life,  "other  than  my  wife," 
to  limit  rent -charges — Form  No.  27. 

10.  Power  for  successive  tenants  for  life,  "  other  than  my 
wife,"  to  ch(ir<ic  jioiinns — Fnrm  No.  28. 

11.  (1)  Power  for  females  restrained  from  anticipation  to 
release  rent-charfics — Form  No.  29. 

(2)  Power  for  terni  trustees  to  surrender  terms — Forni  No.  30. 

12.  Settled  La  ml  Act  extension  j)rovisions,  see  Forms  in 
Settlements  (Peal),  p.  509,  sup. 

13.  General  devise  of  eopifholds — Form  No.  31. 

14.  General  devise  of  Icaseliolds — Form  No.  32,  add  in;/  at  the 
end,  And  so  that  tlie  proviso  for  cesser  of  estates  (i.e.,  the 
nanie  and  arms  clause),  hereiul)efore  contained,  shall  cease  to 
apply  to  the  said  leasehold  hereditaments  after  the  same  shall 
or  would  hut  for  such  proviso  have  vested  ahsolutely. 

15.  I  BEQUEATH  free  of  duty  to  my  Trustees  hereinbefore  named 
all  the  furniture,  plate,  plated  articles,  [linen,  china,  glass,] 
books,  pictures,  prints,  statues,  sculptures,  articles  of  vertu,  [and 
other  articles  of  household  use  or  ornament  (except  consumable 
stores)]  which  shall  at  my  death  be  in  or  about  my  said  mansion- 
house  of (except  such  chattels  as  shall  at  my  death  be  in 

my  said  mansion-house  for  a  temporary  purpose  only,  but 
including  all  chattels  usually  kept  therein  or  enjoyed  therewith 
which  may  at  my  death  be  removed  or  dejDOsited  at  my  bankers 
or  elsewhere  (A) )  (all  of  which  chattels  hereby  bequeathed  are 
hereinafter  referred  to  as  the  heirlooms).  Upon  trust  that  my 
Trustees  shall  allow  the  same  to  be  used  and  enjoyed  by  my 
wife  so  long  as  she  shall  be  entitled  to  occupy  my  said 
mansion-house  under  the  trust  hereinl)efore  contained.  And 
subject  as  aforesaid  shall  allow  the  heirlooms  to  devolve,  &c. 
{continue  as  in  Form  No.  33). 

(,/)  The  trusts  of  the  substituted  term  will  follow  the  trusts  of  the  original 
term.  The  term  will  be  limited  to  the  same  persons  who  have  the  original 
term. 

(/.•)  These  words  avoid  questions  arising  as  in  Jlc  Stanford  (190o)  22 
T.  L.  E.  632  ;  Re  Dennis  (1907),  24  T.  L.  E.  499  ;  and  see  Theobald,  7th  ed., 
168  ;  Jarman,  6th  ed.,  1098  et  seq. 
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16.  Lcfiacics — ,sw  Forms  in  Wills  {Personal),  p.  788  cf  seq.  Legacies. 

17.  Bequest  of  residuary  pcrsouaUy  upon  trust  for  conrcrsiou,  Residuary 
payments  of  debts,  legacies,  d-c.,  as  in  sub-clauses  (1),  (2),  and  (3)  i'"""''""^^-^- 
of  Form  Xo.  34. 

(4)  My  Trustees  shall  invest  the  residue    of  the  said  money  Power  to 

in  or  upon  any  of  the  investments  (other  than  the  purchase  of  oFlvLuiTfor 
hmd)  herehy  or  by  law  authorised  with  respect  to  capital  money  •"■^'"^^"'"I'f^. 
with  power  to  vary  such  investments  for  others  of  a  like  nature. 

(5)  My  Trustees  shall  pay  or  apply  out  of  the  income  of  the 
investments  for  the  time  l)eing  representing  my  residuary 
personal  estate  such  sums  as  they  shall  think  tit  for  or  towards 
the  maintenance,  education,  or  benefit  of  the  person  for  the  time 
being  entitled  in  immediate  expectancy  to  my  residuary  personal 
estate  under  the  trust  hereinafter  declared  during  his  or  her 
minority  [and  may  during  such  minority  pay  such  further  sum 
or  sums  as  my  Trustees  shall  think  fit,  not  exceeding  in  each 

case  the  annual  sum  of  i' for  or  towards  the  maintenance 

or  education  of  any  child  of  mine  (other  than  any  child  of  mine 
for  the  time  being  so  entitled  in  immediate  expectancy)  during  his 
or  her  minority,  and  without  regard  to  any  other  provision  for  him 
or  her] ;  And  I  declare  that  my  Trustees  may  either  themselves 
pay  or  apply  the  sums  hereby  authorised  to  be  paid  or  applied 
for  the  maintenance  or  education  of  any  minor,  or  may  pay  the 
same  to  the  guardian  or  guardians  of  such  minor  for  the  purj^ose 
aforesaid,  without  seeing  to  the  application  thereof ;  And  subject  Rt'sidue  for 
to   the   trusts   hereinbefore  declared,  my  Trustees  shall  stand  life  m- in 'taii°^ 
possessed  of  my  residuary  personal  estate,  and  the  investments  "tuhil^"' 
for  the  time  being  representing  the  same,  and  the  income  and  twenty-one. 
accumulations  (if  any)  of  the  income  thereof,  or  so  much  thereof 
respectively  as  shall  not  have  been  paid  or  applied  under  any  of 

the  trusts  or  powers  affecting  the  same  In  trust  for  the  first 
person  (other  than  my  wife)  who  becomes  entitled  to  the 
possession  or  receipt  of  the  rents  and  profits  of  the  premises 
hereinbefore  devised  for  an  estate  for  life  or  in  tail  male  by 
])urchase,  and  attains  the  age  of  twenty-one  years  (kk). 

18.  Power  to  appoint  new  trustees — PWm  No.  46,  saying,  if 
desired.  My  wife  during  her  life  and  after  her  death,  the  person 
(if  any)  of  full  age,  &c. 

In  witness,  &c. — P^irni  Xo.  48. 


(kk)  It  is  more  usual  to  give  the  residuary  personalty  as  eajntal  to  devolve 
with  the  land,  see  Form  No.  34. 
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No.  V. 

WILL    dcrisinfi    Two  Estates  in  Strict  Settlkment    irifh 
Shifting  Clause. 

Comntoiccniriit  <>f  ]Vill — Form  \<>.  1. 

1.  Appointincitl  oj  crcciifiirs  (iml  frii-stn-.s  Inr  jmriio.si'.s  of  S.  L. 
Arts  and  <>/ C<»ir.  Art,  1881,  -s-.  42— Form  Xo.  3. 

2.  Br(ii{cHt  of  rents  in  nrrrar,  i(r. — Form  Xo.-i. 

Devise  of  3.  I  DEVISE  All  the  niaiioi's  or  reputed  manors  of,  kc,  in  tlie 

■    '^^"^''^         County  of ,  and  also  my  freehold  messuage  called ,  and 

all  other  the  freehold  lands  and  hereditaments  situated  or  arising 

in  the  Parishes  of in  the  same  County  or  in  some  or  one  of 

them,  wliich  I  can  at  my  death  {rontinur  Form  Xo.  5,  insertiufj 
thr  n-orda  (all  which  hereditaments  are  hereinafter  referred  to  as 
"  The  M.  Estate")  after  thr  word  "  power  "), 

Tosecoiiii  and       To  THE  USE  of  my  secoud  son  J.  B.  for  his  life,  AVith  remainder 

u'lKUheirTs'sue.  '4'**  ''"''  ^''^^''  o^  ^'^^  ^I'st  and  otlier  sons  successively  according  to 
seniority  in  tail  male.  With  remainder  [similar  limitations  to  third 
and  othrr  lirin;/  i/onni/rr  sons  and  tJirir  sons  in  tail  malr,  With 
remainder]  To  the  use  of  all  my  sons  hereafter  to  be  born 
successively  according  to  seniority  for  their  respective  lives,  With 
remainder  immediately  after  the  estate  for  life  of  each  such  after- 
born  son  of  mine  To  the  use  of  his  first  and  other  sons  successively 
according  to  seniority  in  tail  male,  With  remainder  To  the  use 
of  my  eldest  son  W.  B.  for  his  life.  With  remainder  To  the  use  of 
his  hrst  and  other  sous  successively  according  to  seniority  in  tail 
male.  With  remainder  To  the  uses,  Upon  the  trusts,  and  subject 
to  the  powers  and  provisions  hereinafter  declared  in  remainder 
after  the  failure  or  determination  of  all  estates  for  life  or  in  tail 
male  limited,  to  my  sons  and  their  issue  male  resj^ectively  con- 
cerning the  hereditaments  forming  the  A.  Estate  hereinafter 
defined  and  devised  in  settlement : 

Provided  always,  that  the  powers  to  appoint  rent-charges  and 
to  charge  sums  for  portions  for  younger  children  hereinafter 
contained  with  respect  to  the  A.  Estate  shall  not  apply  to  or 
enable  any  rent-charge  or  sum  for  portions  for  younger  children 
to  be  charged  on  the  M.  Estate. 

Devise  of  the         4.  I  DEVISE  All  the  mauoTS  Or  rcputcd  manors  of,  &c.,  in  the 

County  of ,  and  the  advowsons  of,  &c.,  in  the  same  county, 

and  the  mansion-house  of  A.  Park,  with  the  jmrk,  garden,  and 
lands  usually  occupied  therewith,  and    all    other  the  freehold 
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messuao-es,  farms,  lands,  tithes,  rent-charges  in  lien  of  tithes 
and  liereditaments  situated  or  arising  in  the  several  Parishes 

of m  the  same  County,  and  all  other  the  manors,  advoMsons 

messuages,  hinds,  and  hereditaments  situated  or  arisino-  in  the 
same  county  Mliich  I  can  at  my  death  {rontimir  Fonu^Xo.  5, 
insniimi  the  ironJs  (all  which  hereditaments  lastly  hereinhefore 
devised  are  hereinafter  referred  to  as  '•  The  A.  Estate  ")  after  the 
iconl  "jDower  "), 

To  THE  USE  Of  my  eldest  son,  the  said  W.  B.,  for  his  life  (mn-  Li,.itatio„.  in 

tnnir  I'onu  .\n.  18,  saj/ui;/  hereinbefore  limited  in  the  A.  Estate).  ',';?;■£  "'"'''" 

5.  Clause  eiittiiif/  down   estates  of  Irmmts   in    tail  horn    in    the  Clause  cutting 
testator^s  lifetime  to  estates  for  life-Form  Xo.  20,  adaptin,  it  so  as  ^i:.S^-n 
to  apphj  to  both  the  M.  and  A.  Estates.  '''"^  ^°™^ '" 

6.  All  estates  for  life  hereby  limited,  both  in  regard  to  the  {'^"j'toestLres 

M.  and  A.  Estates,  shall  be  without  impeachment  foiMvaste,  ])ut  °'  ''^'' 

so  that  every  tenant  for  life  shall  be  liable  to  insure,  &c.  {eontiuue 
Form  Xo.  5). 

7.  Poner  for  siieeessire  tenants  Jor  life  of  both  estates  to  rhan/e   Powers  of 
rent-ehare/es  to  wires  and  husbands— Form  No.  27,  charging. 

8.  Poun- for  suecessive  tenants  for  life  of  both  estates  to  chan/e 
portions— Form  Xo.  28,  sayinr/  after  the  word  "  indefeasibly," 
"  except  by  the  operation  of  the  shifting  provisions  hereinafter 
contained." 

_  9.  Provided  always,  that  in  case  the  said  J.  B.,  or  anv  of  his  si,if,i„g 
issue  male,  or  any  other  younger  son  of  mine,  or  any  issue  male  '■'''"^'^^^'■ 
of  any  such  other  younger  son  shall,  or  if  of  full  age(/;0  would, 
under  the  limitations  hereinbefore  contained  of  the  A.  Estate,  [or 
otlierwise,]become  entitled  to  the  actual  possession  or  receipt  of  the 
rents  and  profits  of  the  same  estate,  [or  of  the  greater  part  thereof, 
and  whether  subject  or  not  to  incumbrances,]  and  any  other  son 
of  mme,  or  any  issue  male  of  any  other  son  of  mine,  shall  be  then 
hvmg,  then  and  so  often  as  the  same  shall  happen  all  such  of  the 
estates  for  Hfe  or  in  tail  male  in  the  M.  Estate  hereinbefore  limited 
to  a  younger  son  of  mine,  or  to  the  issue  male  of  a  younger  son  of 
mme,  who  or  any  of  whose  issue  male  shall  or  would  so  become 
entitled  to  the  A.  Estate  as  aforesaid,  as  shall  be  then  subsisting 
or  capable  of  taking  effect,  and  in  the  case  of  a  person  whose  estate 

(0  See  Theobald,  Tth  ed.,  71G-T19,  as  to  the  effect  of  thi.  provision.  For 
the  effect  of  a  bar  of  the  entail  in  the  A.  Estate,  see  also  The  La>r,  &c  Co  v 
Htll,  1902,  A.  C.  263 ;  71  L.  J.  Ch.  002.  ,       ,      ■    ■ 

{m)  See  Leslie  v.  llothes,  1894,  2  Ch.  499;  63  L.  J.  Ch.  617. 
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(precedents)  wills  (real). 


Reverter 
clause. 


Acciiinula- 
tions. 


Devise  of 
copyholds 
upon  corre- 
sponding 
trusts. 


Devise  of 
leaseholds 


for  life  is  liereby  made  to  cease  all  powers  annexed  to  such  life 
estate  and  every  jointure  and  every  portion  (not  already  absolutely 
vested)  previously  appointed  or  charged  by  such  person,  shall 
absolutely  cease  and  become  void  as  if  the  younger  son  who 
or  any  of  whose  issue  male  shall  or  would  so  become  entitled  to 
the  A.  Estate  as  aforesaid  were  then  dead  without  ever  having  had 
any  issue  male  and  such  jointure  or  portion  had  not  been  appointed 
or  charged,  and  from  and  after  such  cesser 

I  DEVISE  the  M.  Estate  To  the  uses,  Upon  the  trusts,  and  subject 
to  the  powers  and  provisions  hereinbefore  contained  in  remainder 
after  tlie  failure  or  determination  of  all  estates  for  life  or  in  tail 
male  hereby  limited,  to  the  son  or  to  the  issue  male  of  the  son  who 
or  any  of  whose  issue  male  shall  or  would  so  become  entitled  to 
the  A.  Estate  as  aforesaid  : 

Provided  always,  that  if  subsequently  to  any  such  cesser  as 
aforesaid  the  M.  Estate  would  but  for  this  present  proviso  go 
To  THE  USES,  Upon  the  trusts,  and  subject  to  the  powers  and 
provisions  hereinbefore  contained  in  remainder  after  the  failure 
or  determination  of  all  estates  for  life  or  in  tail  male  hereby 
limited  to  my  sons  and  their  issue  male  respectively,  then  I 
devise  the  M.  Estate  To  the  uses,  Upon  the  trusts,  and  subject 
to  the  powers  and  provisions,  to,  upon,  and  subject  to  which  the 
same  Estate  would  have  stood  limited  if  the  proviso  for  shifting 
estates  hereinbefore  contained  had  been  omitted  from  my  Will, 
but  not  so  as  to  revive  or  restore  any  jointures  or  portions 
previously  made  void  by  the  operation  of  such  last-mentioned 
proviso. 

10.  I)('iiti)iati()n  qfacciiintihitioii.s  dtivinn  minoriticH — Form  Xo.  37, 
sayiiHi  married  or  if  the  estate  of  the  infant  should  during 
the  minority  and  in  the  case  of  a  female  before  marriage  determine 
under  the  proviso  for  shifting  estates  hereinbefore  contained,  and 
sai/iufi  from  the  estate  of  which  such  infant  was  tenant  for 
life  or  in  tail  male  or  in  tail  general  but,  S:c.,  and  Haijinrj  manner 
as  the  same  estate  and,  &c.  : 

IL  I  devise  All  the  copyhold  and  customary  lands  and 
hereditaments  situated  in  the  aforesaid  parishes  of,  &c.,  in  the 

County  of ,  or    any   of   them    which   I   can   at   my  death 

{continue  Fovm  No.  81,  saying,  concerning  the  M.  Estate  as  the 
different,  &c.). 

12.  I  DEVISE  AND  BEQUEATH  All  the  leasehold  lands  and 
hereditaments,  situated  in  the  aforesaid  Parishes  of,  &c.,  in  the 
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County  of ,  or   any   of  them    which  I   can  at   my   death  upon  con-e- 

(contiHue  Form  Xo.  32,  rcfeirimi  to  the  M.  Estate  throughout,  and  tSs.'"" 
adding  at  the  end  And  so  that  the  proviso  for  shifting  of  estates 
hereinbefore  contained  shall  cease  to  apply  to  the  said  leasehold 
hereditaments  after  the  same  shall  or  would  but  for  such  proviso 
have  vested  absolutely). 

13.  BcqucHt   of  legacies — See   Forms  in    ]]lUs  {P<'rsonaI),  Nos.  Legacies. 
9—44,  2i.  788  et  seq. 

14.  Bequest  of  personal  estate   upon    trust  for  eonrersion,  pari-  Residuary 
ment  of  debts,  legacies,  dc.,and  so  as  to  drroire  witlt  the  A.Fslate —  trdevoh?'^*^" 
Form  No.  34,  saijing  in  suh-clause  (4)  capital  money  arising,  Sec,  n^oifey  with 
from  the  A.  Estate  and  to  be  conveyed  and  settled  in  like  manner  ^-  Estate. 

as  the  A.  Estate  hereinbefore  devised  in  Settlement. 

15.  Add  prorisions  Jnj  way  of  extfuaion   of  Settled  Land  Acts:  S.  L.  Act 
see  Forms  in  Settlements  {Real),  p.  509,  sup.,  if  required.  eWel"'' 

16.  Power  to  trustees  to  appoint  attorneys — Form  Xo.  39,  and  Powers  of 
agents— Form  No.  40.  *'^''*'''^'  ^^''• 

17.  Power  to  ralue  and  apportion,  dec. — Form  41. 

18.  General  wide    indemnity  to  tenant  for   life  and   trustees — 
lu)rm  No.  45. 

19.  Power  to  appoint  new  trust-'es — Form  No.  4G.  Power  to 

T  i>  Ti  A  ^       i  ^  api^oiiit  new 

In  witness,  ka.—horni  ^o.  AH.  trustees. 

No.  YI. 

WILL  appointing  Jointure  and  charging  Portions  under 
powers  in  a  Realty  Settlement  by  a  tenant  for  life  in 
Possession  («).  Variation  ichere  the  life  estate  is  in 
PiEMAiNDER.  Legacy  to  child  who  becomes  entitled  under 
Realty  Settlement.     Residue  to  other  children. 

Commencement  of  Will — Form  No.  1. 

1.  I  APPOINT  C.  D.,  of,  &c.,and  E.  F.,  of,  &c.  (hereinafter  called  Appointment 
my  Trustees,  which  expression,  where  the  context  so  admits,  amUmsteel 
includes  the  survivor  of  them  and  the  executors  or  administrators 

of  such  survivor  or  other  the  trustees  or  trustee  for  the  time 
being  hereof)  to  be  the  executors  and  trustees  of  my  Will. 

2.  In  exercise  of  the  power  for  this  purpose  conferred  on  me  Appointment 
by  an  Indenture  (hereinafter  called  the  Settlement)  dated  the  "  ^'""*'"'^' 
day  of and  made  between,  &c.,  and  of  all  other  powers 

(//)  The  terms  of  the  power  must,  of  coiu-se,  be  carefully  followed  in  each 
case. 
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(precedents)  wills  (heal). 


Charge  of 
portioiiH  and 
appointment 
of  term  (o). 


Variation 
where  testator 
is  tenant  for 
life  in  remain- 
der (2)). 


I  hereby  appoint  to  my  wife  Jane  B.,  in  case  she  survives  me, 

during  the  residue  of  her  life,  the  yearly  rent-charge  of  £ , 

by  way  of  jointure  to  be  issuing  out  of  all  the  hereditaments 
(except  advowsons)  which  at  my  death  shall  be  subject  to  the 
subsisting  limitations  of  the  Settlement  and  to  commence  from 
my  death  and  to  1)C  considered  as  accruing  from  day  to  day, 
but  to  be  paid  without  any  deductions  (except  income  tax) 
by  equal  half-yearly  payments,  the  first  payment  thereof  to 
be  made  at  the  end  of  six  calendar  months  from  my  death  if  my 
wife  shall  then  be  living. 

3.  In  exercise  of  the  power  for  this  purpose  also  conferred  on 
me  by  the  Settlement  and  of  all  other  powers  : — 

(1)  I  HEREBY  charge  all  the  hereditaments  (except  advowsons) 
which  at  my  death  shall  be  sul)ject  to  the  sul)sisting  limitations 
of  the  Settlement  (but  subject  and  without  prejudice  to  the 
jointure  rent-charge  liereinl)efore  limited  and  the  remedies  for 
recovery  thereof)  with  the  payment  of  the  principal  sums  and 
interest  and  other  money  hereinafter  directed  to  be  raised  under 
the  trusts  of  the  term  hereinafter  limited. 

(2)  I  HEiiEiiY  appoint  that  all  the  said  hereditaments  shall 
(subject  and  without  prejudice  as  aforesaid)  remain  and  be  To  the 
USE  of  my  Trustees  hereinbefore  named  for  the  term  of  1,000 
years  to  commence  from  my  death  without  imi)eachnient  of  waste, 
Ujion  trust  that  my  Trustees  shall  if  there  shall  be  any  child  or 
children  of  mine  living  at  my  death  who  attain  the  age  of  twenty- 
one  years  or  being  female  marry  under  that  age  (other  than  and 
besides  a  first  or  only  son  or  any  other  son  or  sons  [or  any  daughter 
or  daughters]  who  before  attaining  the  age  of  twenty-one  years  [or 
being  female  marry  under  that  age]  shall  or  would  if  of  full  age 
be  or  become  [indefeasibly]  entitled  under  the  limitations  of  the 
Settlement  to  the  possession  of  or  an  estate  of  freehold  in  the 
hereditaments  thereby  settled)  then  by  mortgage  or  sale  or 
demise  of  the  premises  or  any  part  thereof  (continue  and  adapt 
Form  No.  22,  Settlements  (Real),  p.  481,  sup.,  omitting  the  power 
of  appointment). 

4.  Provided  always  that  the  rent-charge  portions  and  term 
hereby  charged  and  appointed  shall  not  become  a  lien  upon 
the  premises   subject  to   the  limitations  of  the   Settlement  or 

(o)  See  Form  No.  22,  Settlements  (Eeal),  p.  481,  sup.,  and  notes  thereto, 
particiilarly  with,  regard  to  the  words  in  square  brackets. 
( p)  This  clause  must  also  follow  the  terms  of  the  power. 
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any  part  thereof,  or  be  pa3'able  unless  and  until  I  shall  at  my 
death  be  entitled  to  the  possession  or  to  the  receipt  of  the 
rents  and  profits  of  the  premises  subject  to  the  limitations 
of  the  Settlement  or  some  issue  of  mine  shall  or  if  of  full  age 
would  be  so  entitled. 

5.  I  BEQUEATH  the  sum  of  i' free  of  duty  to  the  son  [or  Lcnraty  to 

daughter]  of  mine  who  shall  at  my  death  become  entitled  to  the  i,e|!o,,"e!,'" 
possession   or  to    the  receipt   of   the  rents  and   profits   of  the  ''"t'tu^i 

^  _  _  ...  '"  possession 

premises  subject  to  the  limitations  of  the  Settlement.  under  the 

6.  Subject  to  the  payment  of  my  funeral  and  testamentary 
expenses  and  debts  (which  with  all  duties,  including  increment  subject  to 
value  duty,  payable  on  my   death  I  charge   primarily  on   my  Jie^^'^&c^^ 
personal  estate),  I  devise  and  bequeath  all  my  real  and  personal  ^^.'j'*^^^^' 
estate    (including  any  i)roperty  in   respect  of   which  I  have  a 
general    testamentary  power  of   appointment)   to   my    Trustees 
hereinbefore  named  in  trust  for  all  or  any  my  children  or  child 

living  at  my  death  (other  than  a  child  who  shall  become  entitled 
as  aforesaid  under  the  limitations  of  the  Settlement)  who  attain 
the  age  of  twenty-one  years  or  being  female  marry  under  that 
age,  and  if  more  than  one  in  equal  shares. 

[Add  further  prorisions,  see  Forms  in  Wdls  {Personal),  as 
desired.  If  tlte  residiiarij  leeiatees  are  likelij  to  he  infants  there 
shonld  he  a  trust  for  sale  and  the  trustees  should  he  (jireii  jMu-cr  to 
inanafie  the  land.^ 

In  witness,  &c. — Form  Xo.  48. 

No.  YII. 

WILL  appointiwj   Portions  already  eharged.     Legacies   to 

Eldestand  Younger  Sons.  Settled  IjEG  ACiESto  Davf/lttc  rs. 

Daughters  hound  to  settle  portions  or  forfeit  legaeies. 

Residue  to  go  as  capital  money  Hu^/cr  Realty  Settlement. 

Commencement  of  ]Vill — Form  Xo.  1. 

1.  I  APPOINT  C.  J).,  of,  Sec,  and  E.  F.,  of,  &c.  (hereinafter  called  Appointment 

.of  executors 

my  Trustees,  which  expression,  where  the  context  so  admits,  and  trustees. 
includes  the  survivor  of  them  and  the  executors  or  administrators 
of  such  survivor  or  other  the  trustees  or  trustee  for  the  time 
being  hereof)  to  be  the  executors  and  trustees  of  my  Will. 

2.  In  exercise  of  the  power  for  this  purpose  conferred  on  me  Appointment 
by  an  Indenture  of  Settlement  dated  the day  of ,  and  ciifi°ged  under 

: ~      '        7       :       '~  an  existing 

(q)  It  IS  assumed  that  tne  legatee  is  oi  age.  term  to  surviv- 

(r)  If  a  daughter  dies  in  testator's  lifetime  leaving  issue  the  testator  can,    '"g  daughters 
.  .  -inji-  11-    -iTT-i7  1-    -1  equally  (r). 

if  the  power  permits,  provide  lor  the  issue  by  his  \\  ill  or  a  codicil. 


noo 


(precedents)  wills  (real). 


Legacies  to 
eldest  and 
younger 
sons  (.s'j. 


Settled 
legacies  to 
daughters. 

Directions  to 
daughters  to 
settle  portions 
upon  similar 
trusts  to  the 
settled 
legacies. 


Tjegacies  duty 
free. 


Bequest  of 
residue  after 
payment  of 
debts,  &c.,  so 
as  to  devolve 
with  the  land 
comprised  in 
the  settle- 
ment. 


made,  &.C.,  and  of  all   other   i:)0\Yers  I  hereby  appoint  that  the 

trustees  or  trustee  for  the  time  being  of  the  term  of years 

thereby  limited  for  raising  portions  for  my  younger  children  and 
their  issue,  shall  stand  jjossessed  of  the  sum  which  shall  be  raisable 
under  the  trusts  thereof  at  my  death  In  trust  for  such  of  my 
daughters  as  shall  survive  me  and  attain  the  age  of  twenty-one 
years  or  marry  under  that  age,  and  if  more  than  one  in  equal  shares. 

3.  I  BE(iUEATH  the  sum  of  £ to  the  son  of  mine  who  shall 

at  my  death  become  entitled  to  the  possession  or  to  the  rents 
and  profits  of  the  premises,  subject  to  the  limitations  of  the  said 

Settlement,  and  the  sum  of  £ to  each  of  my  other  sons  who 

shall  survive  me  and  attain  the  age  of  twenty-one  years. 

4.  I  BEQUEATH  to  my  Trustees  for  each  of  my  daughters  and 
her  issue  {continue  as  in  Form  Xo.  24,  ]]llh  (Personal),}).  796,  snj).). 

5.  I  DIRECT  that  each  of  my  daughters  shall,  to  the  satisfaction 
of  my  Trustees,  settle  the  portion  hereinbefore  appointed  to  her 
Upon  trusts  corresponding  with  the  trusts  hereinbefore  declared 
concerning  the  legacy  hereby  bequeathed  for  the  benefit  of  her 
and  her  issue ;  and  if  any  daughter  of  mine  shall  make  default  in 
giving  effect  to  such  direction  within  six  calendar  months  after 
my  death  or  within  such  extended  period  as  my  Trustees  shall 
at  their  absolute  discretion  permit,  the  legacy  so  bequeathed 
shall  lapse  as  if  such  daughter  had  died  in  my  lifetime  without 
ever  having  been  married. 

6.  I  DIRECT  that  all  legacies  hereby  bequeathed  shall  be  paid 
free  of  duty. 

7.  I  BEQUEATH  to  my  Trustees  all  my  real  estate  (if  any)  and 
the  residue  of  my  personal  estate,  &c.  (continue  Form  Xo.  36). 

In  witness,  &c. — Form  Xo.  48. 

No.  VIII. 


WILL  dcvisiufi  Freeholds  in  Strict  Settlement  with  a  trust 
for  Accumulation  for  discliarae  of  Incumbrances  subject 
to  prodding  an  annuity  for  tJte  tenant  for  life(t). 

Commencement  of  Will — Form  Xo.  1. 
Executors,  &c.       1.  Appointment  of  executors  and  trustees  for  purjwses  of  S.  L. 
Acts  and  Conv.  Act,  1881,  s.  42— Form  Xo.  3. 

(s)  It  is  assumed  that  the  son  who  takes  the  estates  will  be  of  age. 
(t)  It  is  assumed  in  this  Precedent  that  the  testator's  younger  children  are 
otherwise  provided  for. 


pay 

l- 
inces,  &c. 


WILL  1'K0^•II)IN(^  FOR   DISCHARGE  OF  INCUMBRANCES.  901 

2.  Bequest  of  rents  in  arrear — Form  Xo.  4.  Rents  in 

3.  General  derisc  of  freeholds — Form  No.  5.  a.iieai. 

'     '  Lunitations. 

(1)  To  THE  USE  of  my  Trustees  for  the  term  of  1,000  years  Term  to 
witliout   impeachment    of    waste    Upon    the    trusts    hereinafter  "ff"'™™ 
dechired  concerning  the  same,  And  subject  thereto. 

(2)  Limitations  to  testator  s  ^fii'st  and  otJier  so)is  sneeessireli/  for  Limitations  to 
life,  With  remainder  to  their  issue  snccessivelij  in  tail  male — Form 

Xo.  11,  ineludi))!!  the  words  in  square  brackets. 

(3)  Ultimate  remainder — Form  Xo.  19. 

4.  Clause  cuttimj  down  estates  of  tenant  in  tail  Jiorn   in  testator^ s  Clause  cutting 

....  '.       ,.  .         ^T  ^-       T/-W  down  estates 

lifetime  to  estates  tor  lite — rorm  Ao.  20.  taiL 

5.  Trusts  of  1,000  years  tom,  accumulate  rents  and  profits  for  Trnsta  of  term 

,.    .      '        ,  ,  .  .  .  '  '  to  pay  off  in 

paying  off  incunihranees  subject  to  payment  oj  an  annuity  to  person  cumbrances, 

entitled  to  possession  subject  to  the  term — Form  Xo.  23.  peison"n'titiea 

6.  Bequest  of  personal  estate  upon  trusts  for  conversio)i  and  so  as  suVecUo'°" 
to  devolve  ivith  the  settled  freeholds  as  capital  money — Form  A'o.  34.  term. 

7.  Provisions  by  way  of  extension  of  the  S.  L.  Acts,  if  required  ^g^tate""^^ 
— see  Forms  in  Settlements  {Real),  p.  509,  stij).  s.  l.  Act 

8.  Destination  (f  accumulations  duriny  minorities — Fdrm  Xo.Sl,  clauses"" 
but  commencinii  tJte  clause  with  the  words,  Subject  to  the  trusts  of  Accumuia- 
the  said  term  of  1,000  years.  mh^o/it^es"" 

9.  Power  for  trustees  to  employ  ayents  and  value  and  apportion,  dr.  Powers  of 
— Forms  Nos.  40  and  41. 

10.  Indemnity  clause — Form  Xo.  45. 

11.  Power  to  appoint  new  trustees — Form  Xo.  46.  New  trustees. 
In  witness,  &c. — Form  Xo.  48. 


No.  IX. 

WILL  of  a  "Widower  giving  an  infant  Son  ivlio  is  the  only  child 
a  General  Power  of  Appointment  on  attaining  full  age 
and  subject  thereto  in  Strict  Settlement,  daughters  of  son 
taking  as  Tenants  in  Common  in  tail. 

Commencement  of  Will — Form  Xo.  1.  Commeuee- 

-II-  /•  7  /•         7  /'     7       ment. 

1.  Appointment  of  executors  and  trustees  for  the  purposes  of  the  Executors 
S.  L.  Acts  and  Conv.  Act,  1881,  s.  42 — Form  Xo.  3.  and  trustees. 

2.  General  devise  of  freeholds — Form  Xo.  5.     General  power  of  P^TJ''®"'"'^  , 

•    _'  _  .        ,  .  ,  .  .  limitations  of 

aptpoint  ment  for  son,  With  remainder  to  him  for  life,  With  remainder  freeholds. 
p. — VOL.    II.  Gl 
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(precedents)  wills  (real). 


Clause  cutting 
down  estates 
in  tail. 

Copyholds. 

Personal  estate 
jnadc  to 
devolve  as 
capital  money. 

S.  L.  Act 
extension 
clauses. 

Accumula- 
tions. 

Powers  of 
Trustees. 


New  trustees. 


to  Ills  so)is  successively  in  tail  male  and  in  tail  (jeneral.  With 
remainder  to  Ins  dawjhters  as  tenants  in  common  in  tail,  Witli  cross- 
remainders  heticecn  tliem,  With  an  ultimate  remainder  to  tJie  testator's 
brother  in  fee  simjyle — Form  Xo.  17. 

3.  Clause  cuttint/  down  estates  of  tenants  in  tail  born  iti  testator  s 
lifetime  to  life  estates — Form  No.  20. 

4.  Devise  of  copyholds — Form  No.  31. 

5.  Bequest  of  jjersonal  estate  upon  trust  for  conversion  and  so  as 
to  devolve  witJi  the  settled  freeholds  as  capital  money — Form  No.  34. 

6.  Provisions  by  way  of  extension  <f  the  S.  L.  Acts,  if  required — 
see  Forms  in  Settlements  {Real),  p.  509,  sup. 

7.  Destination     <f    accumulations     during     minorities  —  Form 
No.  37. 

8.  Power  for   trustees  to  present    to   livinys  duriny  minorities, 
if  required — Form  No.  38. 

9.  Power  for  trustees  to  employ  agents,  dc. — Form  No.  40. 

10.  Power  for  trustees  to  partition  amonri  tena)its  in  common  in 
tail— Form  No.  42. 

11.  Power  for  trustee    u)io    is  persinially    interested    (e.g.,    the 
testator's  brother)  to  act — Form  No.  43. 

12.  Indemnity  to  tenant  for  life  and  trustees — Form  No.  45. 

13.  Power  to  appoint  new  trustees — Form  No.  46. 
In  witness,  Sec. — Form  No.  48. 


CODICIL   APPOINTING    S.   L.   ACT   TRUSTEE.  963 


Part  III. 
(PRECEDENTS)  CODICILS   (REAL). 

No.  I. 

CODICIL  appointing  a  New  Trustee  of  a  Will  for  the 
purposes  of  the  S.  L.  Acts  and  s.  42  of  the  Cony.  Act, 
1881 — Also  extending  S.  L.  Act  poicers. 

I,  A.  B.,  of,  &c.,  declare  this  to  be  a  first  [or  second,  &c.]   Commence- 

codieil  which  I  make  this day  of ,  19 — ,  to  m}'  Will  codiciL 

which  is  dated  the day  of  . 


1.  I  appoint  X.  y.,  of,  &c.,  to  be  an  executor  and  trustee  of  Appointment 
my  Will  [and  also  a  guardian  of   my  infant  children],  in  the  amUrustTe'h? 
place  of  C.  D.,  who  has  died  since  the  date  of  my  Will,  for  all  the  pi'ieeofa 

■"■  _  _  J  '  deceased 

purposes  for  which  the  said  C.  D.  was  appointed  an  executor  and  trustee  {a). 
trustee  thereof,  and  to  act  jointly  with  the  other  executors  and 
trustees  of  my  Will  [and  I  bequeath  to  him,  if  he  accepts  the 

office   of   trustee   and   executor,  the   sum   of   i,* ].      And   I 

declare  that  my  Will  shall  be  read  and  have  effect  as  if  the 
name  of  the  said  X.  Y.  had  been  inserted  therein  in  the  place 
of  the  said  C.  D.  wherever  his  name  occurs,  and  as  if  the  said 
X.  Y.  had  been  originally  appointed  an  executor  and  trustee  of 
my  Will  [and  a  guardian  of  my  infant  children]  in  the  place  of 
the  said  C.  D. 

2.  Notwithstanding  any  restriction  contained  in  the  Settled  Extension  of 
Land  Acts,  1882  to  1890,  or  in   my  Will,  I  declare   that   the  powert'^ 
following  powers  additional  to  or  larger  than  the  powers  conferred 

by  those  Acts  and  my  Will  are  hereby  conferred  on  a  tenant  for 
life  of  the  premises  devised  in  settlement  by  my  Will,  and  on 
every  person  having  the  powers  conferred  on  a  tenant  for  life  by 

(«)  See  Precedents  of  Codicils  (Personal),  p.  881  et  seq.,  for  appointments  of 
new  executors  and  trvistees  where  the  original  ajiijointment  is  revoked  or 
where  additional  executors  and  trustees  are  added.  It  is  assumed  that 
S.  L.  Act  trustees  were  appointed  by  the  Will,  see  Form  No.  '3. 

61—2 
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(precedents)  codicils  (real). 


Confii'ination 
of  Will  [and 
other  codicils] . 


those  Acts,  and  on  the  trustees  of  the  settlement  (that  is  to 
say)  :— 

(Add  here  in  snh-danses  s\ich  of  the  Forms  in  Settlements  (Real), 
under  the  lieading  Provisions  hij  icay  of  extension  and  variation  oj 
the  S.  L.  Aets,  p.  509,  sup.,  as  may  he  required.) 

3.  Subject  as  aforesaid  I  confirm  my  Will  [except  so  far  as  it 
is  revoked  or  varied  by  my  First  [or  Second,  ko,.']  codicil;  and  I 
confirm  that  [and  my  other]  codicil [s]]. 

In  witness.  Sec— Form  No.  48. 


Increase  of 

jointure 

rent-cliarfre. 


Increase  of 
portions. 


No.   II. 
CODICIL    iurreasiufi    amounts    rhanjcd    as    Jointure    and 

PoilTIONS. 

Commencement  of  codicil — Form  Xo.  2. 

1.  I  DECLARE  that  my  Will  shall  be  read  and  have  effect  as  if 

the  yearly  rent-charge  of  i' ,  thereby-  limited  to  my  wife  if 

she  survives  me,  had  l)een  a  yearly  rent-charge  of  i' in  lieu 

of  the  said  rent-charge  of  i' . 

2.  I  ALSO  declare  that  my  Will  shall  he  read  and  have  effect  as 
if  the  amounts  raisable  as  portions  for  my  younger  children  and 

their  issue  under  the  trusts  of  the  term  of years  thereby 

limited  had  been  The  sum  of  £ if  there  shall  be  only  one 

such  child  as  therein  defined.  The  sum  of  ^ if  there  shall  be 

two  or  more  such  children  and  no  more.  And  the  sum  of  M 

if  there  shall  be  three  or  more  such   children    in    lieu    of  the 
amounts  of  i' ,  £ ,  and  £ therein  mentioned. 

3.  Subject  as  aforesaid — Form  Xo.  47. 
In  WITNESS,  &c. — Form  Xo.  48. 


Capital  money 
to  be  primarily 
liable  to  be 
laid  out  in  land. 


No.    III. 

CODICIL  providing  for  an  omission  to  impose  a  trust  for 
conversion  of  personalty  into  land  when  settled  as  capital 
money  to  devolve  with  freeholds  devised  in  settlement  (h). 

Commencement  of  codicil — Form  No.  2. 

1.  Notwithstanding  anything  to  the  contrary  contained  in  my 
Will,  I  direct  that  the  net  residue  of  my  personal  estate  and  any 


(Z))  See  Be  Walker,  1908,  2  Ch.  705 ;  77  L.  J.  Ch.  755.     This  mistake  veiy 
freqiientlj"  occurs  in  practice. 


CODICIL  IMPOSING  A  TRUST  FOR  INVESTMENT  IN  LAND.  966 

money  by  my  Will  directed  to  be  held  as  capital  money  for  the 
purposes  of  the  Settled  Land  Acts,  1882  to  1890,  shall  be  held 
by  my  Trustees,  Upon  the  trusts  and  subject  to  the  powers  and 
provisions  upon  and  subject  to  which  capital  money  arising 
under  the  Settled  Land  Acts,  1882  to  1890,  from  the  freehold 
premises  devised  in  settlement  by  m}'  Will,  or  investments 
representing  the  same,  would  be  held,  and  so  as  to  be  primarily 
liable  to  be  invested  in  the  purchase  of  freehold  hereditaments 
for  an  estate  in  fee  simple,  to  be  conveyed  and  settled  in  like 
manner  as  the  freehold  premises  devised  in  settlement  b}^  my 
Will. 

2.  I  DECLARE  that  the  following  provisions  shall  l»e  deemed  to  Clause  adding 
be  inserted  in  my  Will,  which  shall  have  effect  accordingly: —        provisions. 

(.1^^/  ]t('i<'  aiij/  prorisioiiH  omitted,  c;/.,  l>i'stiiiati(iii  oj'  acriiiiuila- 
tu)ns  <Ii(riii;i  iiiiiioritirH — Form  Xo.  37  (r)  ,•  or  appoiuliiKiit  of  S.  L. 
Act  trusters — Form  Xo.  3.) 

3.  Subject  as  aforesaid — Form  Xo.  47. 
In  witness,  &c. — Form  Xo.  48. 

{<•)  If  this  provision  as  to  acciunuliitions  is  omitted,  and  if  the  infant  tenant  Effect  of 

for  life  or  in  tail  by  puix'hase  dies  while  an  infant,  thej-  will  become  i)art  of  omittmg  usual 

his  estate  and  letters  of  administration  will  have  to  be  taken  out :  Conv.  accumulations. 
Act,  1881,  s.  42  (o)  (iii.). 


H.— DISSERTATION    ON    CHARITIES. 


Definition  of 
"charity." 
Includes  all 
objects  recog- 
nised as 
charitable  by 
43  Eliz.  c.  4'; 
viz.,  relief  of 
the  poor, 
advancement 
of  learninf,'  or 
religion,  or  any 
useful  public 
purpose. 


Statutes  of 
Mortmain. 


Sect.  I. — TJic  irsfridioiis  inijxiscd  }>i/  hi/r  on  dispositions  of  land 
for  cJid)  ilahh'  jiiirjxt.scs  (a). 

Charity,  in  the  legal  sense  of  the  term,  includes  all  those  objects 
or  purposes  which  are  enumerated  as  charitable  in  the  preamble 
of  the  statute  43  Eliz.  c.  4  (/>),  or  included  within  the  purview  of 
that  preamble  (c).  Charitable  purposes  under  this  preamble 
may  be  grouped  as  follows : — (i.)  For  the  relief  of  poverty ;  (ii.) 
For  the  advancement  of  education  ;  (iii.)  For  the  advancement 
of  religion  ;  (iv.)  For  other  purposes  beneficial  to  the  com- 
munity (d) ;  though  everything  which  is  capable  of  being  brought 
within  any  of  these  heads  is  not  necessarily  a  charity  (r). 

Divers  ancient  statutes,  called  the  Statutes  of  Mortmain, 
prohibited  alienations  of  land  to  corporate  bodies  without  a 
licence  from  the  Crown,  under  pain  of  forfeiture.  Dispositions 
of  land  to  unincorporate  persons  in  trust  for  charitable  purposes 
were  not  within  those  statutes,  but  were  subjected  to  restrictions 
by  the  Act  9  Geo.  2,  c.  36.  The  Mortmain,  &c.  Act,  1888, 
repeals  the  Statutes  of  Mortmain  and  also  the  Act  9  Geo.  2,  c.  36, 
and  the  Acts  amending  it,  but  its  provisions  are  substantially 
the  same  as  those  of  the  repealed  Acts.  The  Act  of  1888  is 
amended  as  regards   dispositions   by  "Will   and  as  regards  the 


(rt)  Tudor's  Charitable  Trusts,  4th  ed.,  427  ;  Dissertation  on  Wills,  p.  737, 

Sttj). 

{h)  This  Act  is  repealed,  except  as  regards  the  jireamble,  by  the  Mortmain, 
&c.  Act,  1888. 

(r)  Boiirchier-Chilcott  on  Mortmain,  110;  Tudor,  4th  ed.,  36. 

{(J)  See  Income  Tax  Commissioners  v.  Pemsel,  1891,  A.  C.  at  i>.  583  ;  Be 
Macduff,  1896,  2  Ch.  at  p.  466  ;  65  L.  J.  Ch.  700 ;  and  the  cases  collected  in 
Bourchier-Chilcott,  p.  114  et  seq. 

(e)  Re  Macduff,  sup.,  at  p.  474. 


CHARITIKS.  q„_ 

definition  of  tlie  word  "  land  "  by  the  Mortmain,  &e.  Act  1891 
and  It  IS  furtlier  amended  by  the  Mortmain,  &c.  Act   mo 

Part   I.  of  the   Act  ot  1888  provides  that  land  shall  not  he  A»..,,„,eei„ 
assured  to  or  for  the  benefit  of,  or  acquired  by  or  on  behalf  of,  ISlE.t 
any  corporation  in  mortmain  otherwise  than  under  the  authority  ficSSi 
ot  a  hcenee  from  the  Crown  or  of  a  statute  for  the  time  being  in  SSJ^f 
force,  and  that  if  any  land  is  assured  otherwise  than  as  afore    '""*■ 
said,  the  same  shall  be  forfeited  to  the  Crown,  subject  to  certain 
reservations   in    favour   of  a   mesne   lord.     And  the  Crown  is 
expressly  empowered  to  grant  licences   to  assure  and  acquire 
lands  in  mortmain. 

Part  II  of  the  Act  of  1888  relates  to  charitable  uses.     S.  4,  as  c„„ai«„„. 
amended  by  the  Act  of  1891,  provides  that,  subject  to  the  excep-  l"*»i? 
.ons  contained  in  the  Act,  every  assurance  otherwise  than  by  H.^SS? 
«."  (,/)  of  land  (,/),  or  of  personal  estate  to  be  laid  out  in  the  '"" 
purchase  of  land,  to  or  for  the  benefit  of  any  charitable  use,  must 
be  made  in  accordance  with  the  following  requirement.s  — 

The   assurance   must  take  effect   in  possession  immediately 
from  Its  making.     It  must  be  irrevocable  without  any  reserva- 
tion or  provision  for  the  benefit  of  the  assuror.     It  may,  however 
contain  grants  or  reservations  of  a  peppercorn  or  other  nominal' 
rent,  of  mines  or  minerals,  or  of  any  easements,  covenants  and 
provisions  in  regard  to  buildings,  streets  or  roads,  drainages  or 
nuisances,  a  right  of  entry  on  non-payment  of  rent  or  breach  of 
covenant  and  other  like  stipulations.     On   a  sale   for  full  and 
valuable  consideration  (A)  the  consideration  may  consist  whoHy 
or  partly  of  a  rent,  rent-charge,  or  other  annual  payment,  with  or 
without  a  right  of   re-entry  for   non-payment.     Except  in  the 
case  of  copyhold  land  or  stock  in  the  public  funds,  the  assurance 
^•::!i^l^y^^«i^^ecutedmjhej,r^en^^  and 

K*  .:V'  °!  '*"•  '■  °  •  *  ^"'"'-  "^^-  1  Oh- 122 ;  64  L.  J.  Cb  267 
(»)      Land       nicludes   tenements  and   hereditaments,    corporeal  'or   in 
orixn-eal,  of  any  tennre,  but  not  ^oney  secured  on  land  or  o  bsr  oerlo     i 

«bid.,7r°  °"  ""■ """"'-' "'* '''"'■■  ^^' °^  >89i,  s.  3'!:;::. 

W  For  the  meaning  ot  "  t,UI  and  valvmble  consideration  "  see  s.  10. 
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Omission  to 
enrol  may  be 
remedied. 

Assurances  for 
a  public  park, 
elementary 
school,  or 
public 
museum  are 
exempted 
from  Act. 


except  in  the  case  of  stock  in  the  public  funds,  the  assurance 
must,  within  six  months  after  its  execution,  be  enrolled  in  the 
Central  Office  of  the  Supreme  Court.  Further,  unless  the 
assurance  has  been  made  for  full  and  valuable  consideration,  it 
must  be  made  at  least  twelve  months  (?)  before  the  death  of  the 
assuror,  unless  it  is  an  assurance  of  stock  in  the  public  funds,  in 
which  case  the  stock  must  be  transferred  at  least  six  months 
before  the  death  of  the  assuror. 

Where  there  has  been  an  omission  to  enrol  a  deed  within  the 
proper  time,  the  omission  may  be  remedied  in  certain  cases  (A). 

S.  6  of  the  Act  of  1888  provides  that  Parts  One  and  Two  of 
the  Act  shall  not  apply  to  an  assurance  by  deed  of  land  for  the 
purposes  only  of  a  public  park  (/),  a  school-house  (///)  for  an 
elementary  school  (»)>  oi'  a  public  museum  (o),  but  a  deed  con- 
taining such  assurance,  made  otherwise  than  in  f^ood  faith  for 
full  and  valuable  consideration,  must  be  executed  not  less  than 
twelve  months  before  the  death  of  the  assuror,  and  must  be 
enrolled  in  the  books  of  the  Charity  Commissioners  within  six 
months  after   its  execution.     S.  1  of  the   Mortmain,  Sec.  Act, 


(/)  The  period  is  not  extended,  as  regards  death  duties,  to  three  years  by 
the  Fin.  (1909-10)  Act,  1910  ;  see  proviso  at  end  of  s.  59  (1). 

(/.•)  S.  5;  Tudor,  4th  ed.,  464. 

(/)  "  Public  park  "  includes  any  park,  garden,  or  other  land  dedicated  or 
to  be  dedicated  to  the  recreation  of  the  public. 

(m)  "School-house"  includes  the  teacher's  dwelling-house,  the  play- 
ground (if  any),  and  the  offices  and  premises  belonging  to  or  required  for  a 
school.  The  devise  of  a  school- house  for  the  purposes  of  an  elementary 
school  is  exempted  by  the  Education  Act,  1902,  s.  23  ;  and  see  Bourchier- 
Chilcott,  58. 

(«)  "  Elementarj' school "  means  a  school  or  department  of  a  school  at 
which  elementary  education  is  the  principal  part  of  the  education  there 
given,  and  does  not  include  any  school  or  department  of  a  school  at  which 
the  ordinary  payments  in  respect  of  the  instruction  from  each  scholar  exceed 
ninepence  a  week. 

(o)  "Public  museum"  includes  buildings  used  or  to  be  used  for  the 
preservation  of  a  collection  of  paintings  or  other  works  of  art,  or  of  objects 
of  natural  history,  or  of  mechanical  or  philosophical  inventions,  instruments, 
models,  or  designs,  and  dedicated  or  to  be  dedicated  to  the  recreation  of  the 
public,  together  with  any  libraries,  reading  rooms,  laboratories,  and  other 
offices  and  premises  used  or  to  be  used  in  connexion  therewith. 
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1892,  extends  s.  6  of  the  Act  of  1888  to  assurances  by  deed 
to  any  local  authority  for  any  purpose  for  which  such  local 
authority  is  empowered  by  Parliament  to  acquire  land. 

Under  s.  7  Part  Two  does   not  apply  to  assurances  for  the   Assurances  for 
Universities  of  Oxford,  Cambridge,  London,  Durham,  and  the  siiies,  colleges, 

...  ...  'I'ltl  societies 

Victoria  University,  or  any  of  the  colleges  of  those  universities,  exempted. 
or  to  the  colleges  of  Eton,  Winchester,  and  Westminster,  or  to 
Keble  College  (j>).  Nor  to  assurances,  otherwise  than  by  Will, 
to  trustees  of  any  society  for  religious  pur^Doses,  or  for  the 
promotion  of  education,  art,  literature,  science,  or  other  like 
purposes  of  land  not  exceeding  two  acres  to  erect  a  building  for 
such  purposes,  provided  the  assurance  is  made  for  full  and 
valuable  consideration. 

Trustees  of  any  assurance  to  which  this  section  applies,  may  Exempted 
cause  such  assurance  to  be  enrolled  in  the  Central  Office  of  the  may,  if 

^  „  thought  fit,  he 

bupreme  Court.  enrolled  in  the 

,,,,,,  ,.  ^  ,1-nr  -ij  !•!  Central  Office. 

All  statutory  exemptions  irom  the  Mortmani  Acts  which  were  ^y^  ^^jj^^. 

in  force  at  the  time  of  the  passing  of  the  Act  of  1888  are  saved  exemlltmns 

and  kept  in  force  by  s.  8  (q).     The  following  are  examples  : —  preserved. 

1.  Gifts  and  sales  may  be  made  by  deed  enrolled  under  27  Gifts  and  sales 
Hen.  8,  c.  16,  or  by  Will  to  the  Governors  of  Queen  Anne's  Anne's 
Bounty  for  the  augmentation  of   the  maintenance  of  the  poor  Ecclesiastical 
clergy  (/•),  or  to  the  Ecclesiastical  Commissioners  for  the  endow-  sioners. 
ment  or  augmentation  of  the  income  of  ministers  or  perpetual 

curates  of  new  district  churches,  or  for  jiroviding  a  district 
church  or  chapel  (s). 

2.  Gifts  may  be  made  by  deed  enrolled,  or  by  Will  (such  deed  Gifts  for 

,.  .  T     ,  crectincj 

or  Will  being  executed  three  calendar  months  at  least  before  the  churches,  &c. 
donor's  death),  of  land  not  exceeding  five  acres,  cr  of  goods  and 
chattels  not  exceeding  i'500  in  value,  for  erecting,  rebuilding, 
repairing,  purchasing,  or  providing  any  church  or  chapel  where 

(p)  See,  too,  the  Public  Schools  Act,  1869,  s.  2 ;  Tudor,  4th  ecL,  469. 

Iq)  Tudor,  4th  ed.,  470. 

(r)  2  &  3  Anne,  c.  20,  s.  4  ;  Queen  Anne's  Bounty  Acts,  1803,  s.  1  ;  1838, 
s.  20. 

(s)  The  New  Parishes  Acts,  1843,  s.  22 ;  1844,  s.  11 ;  the  Parsonages  Act, 
1865,  s.  4. 
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the  rites  of  the  Church  of  England  are  observed,  or  any  house 
for  the  residence  of  the  officiating  minister  of  any  such  church 
or  chapel,  or  any  churchyard  or  glebe  for  the  same  (/).  The  Gifts 
for  Churches  Act,  1803,  does  not  extend  to  a  married  woman 
whose  disability  is  not  removed  by  the  M.  W.  P.  Act,  1882  (u). 
Endowments  3.  Endowments  under  the  Church  Building  Acts  (x)  consisting 

Bnikihi.'^Aas.  of  or  arising  out  of  lands  or  other  hereditaments,  or  money  to  be 
laid  out  in  lands  or  other  hereditaments  for  the  purposes  of  a 
site  for  any  church  or  chapel,  churchyard,  parsonage  house  or 
glebe,  or  for  the  use  or  benefit  of  any  church  or  chapel,  or  of  the. 
incumbent  or  minister  thereof,  or  for  the  repairs  thereof,  are 
exempted  from  the  Statutes  of  Mortmain,  except  where  the 
endowment  exceeds  the  annual  value  of  £300  (y). 
School  sites,  4.  Under  the  School  Sites  Acts,  1841  to  1852,  the  Literary  and 

'  ""■  Scientific  Institutions  Act,  1854,  the  Consecration  of  Church- 

yards Acts,  1867,  and  the  Places  of  Worship  Sites  Acts,  1873 
and   1882,  a  tenant  in  fee  simple,  or  in  tail,  or  for  life,  may 
convey  by  way  of  gift,  sale  or  exchange,  a  limited  quantity  of 
land  (1)    as    a    site   for   a   school  (z)  for  the  education  of  poor 
persons  or  for  the  education  or  board  of  masters  or  mistresses  of 
elementary   schools,   or   the    residence   of  the    schoolmaster  or 
schoolmistress,  or   otherwise   for   the   education   of   such   poor 
Literary  and      persous    in    roligious    and    useful    knowledge.      (2)    For    any 
h'isti  tut  ions.       institution  for  the  time  being  established  for  the  promotion  of 
c.  112.     '        science,    literature,    the    fine   arts,    for    adult    instruction,    the 
diffusion  of  useful  knowledge,  the  foundation  or  maintenance  of 
libraries  or  reading  rooms,  of  public  museums  and  galleries  of 
paintings  and  other  works  of  art,  collections  of  natural  history, 

{t)  The  Gifts  for  Churclies  Act,  1803,  s.  1  ;  Re  Vaughan  (1886),  33  Ch.  D. 
187 ;  Be  Douglas,  1905,  1  Ch.  279 ;  74  L.  J.  Ch.  19(),  which  decides  that  the 
restriction  as  to  £oOO  is  repealed  by  Mortmain,  &c.  Act,  1891,  s.  7  ;  Tudor, 
4th  ed.,  776. 

(»)  Be  Smith  (1887),  35  Ch.  D.  589;  56  L.  J.  Ch.  726. 

(.t)  For  these  Acts,  see  Short  Titles  Act,  1896. 

(?/)  Church  Building  Acts,  1840,  ss.  2,  3,  17  ;  and  1851,  s.  8. 

(z)  Land  granted  under  the  School  Sites  Act,  1841,  reverts  to  the  grantor, 
on  ceasing  to  be  used  for  the  purposes  of  the  Act.  For  what  are  such 
purposes,  see  A.-G.  v.  Shadivell,  1910,  1  Ch.  92 ;  79  L.  J.  Ch.  113. 
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mechanical     and     philosophical     inventions,     instruments,    or 

designs  {a).    (3)  For  the  enlargement  of  any  churchyard.    (4)  As  Eniar^'omont 

.  ,  of  fluirch- 

a  site  tor  a  church,  chapel,  meeting   house,  or  other  place   of  vaids. 

,.   .  1  •  r        1  •  1  30&;u  Vict. 

divme  worship,  or  tor  the  residence  of  a  minister  officiating  in  c.  133. 

such  place  of  divine  worship,  or  in  any  place  of  worship  within  JeCTmif 

one  mile  of  such  site,  or  for  a  burial  place ;  subject,  however,  to  se^Sfvict. 

certain  conditions  prescribed  by  the  Acts  as  regards  conveyances  viS'c!*2L  ^^ 

by  a  tenant  for  life.     The  above  Acts   provide  that    only   one  Under  School 

'■  ^  Sites  and  otliei' 

witness  to  the  execution  of  the  deed  shall  be  necessary,  and  that  ^^^"^  ''"^■°'" 

''  nient  is  not 

the  deed  is  to  be  valid,  although  the  owner  or  grantor  may  die  ^^'.'^pe"^'^^ 

"  o  .;  With. 

^vithin  twelve  calendar  months,  but  they  do  not  dispense  with 
enrolment. 

An  assurance  made  under  the  Acts  mentioned  in  paragraph  4,  Assurances 

within  School 

Slip.,  which  is  also  an  assurance  falling  within  s.  G  of  the  Act  of  sites  and  other 

Acts,  and  also 

1888,  need  not  be  enrolled  in  the  Central  Office  of  the  Supreme  "itiin^  s.  6  of 

'-  Act  of  1888. 

Court,  nor,  having  regard  to  s.  8,  need  it,  if  voluntary,  be 
executed  twelve  calendar  months  before  the  grantor's  death. 
But  unless  made  for  full  and  valuable  consideration,  it  should 
be  enrolled  in  the  books  of  the  Charity  Commissioners.  Sites 
given  for  elementary  scliools  are  exempted  by  the  Education  Act, 
1002,  s.  23  (5). 

5.  Under  the  Recreation  Grounds  Act,  1859,  ss.  1  and  2,  any  Recreation 

gi'oiinds. 

land  may  be  lawfully  conveyed  by  deed  to  trustees  to  be  held  by  22  vict.  c.  27. 

them  as  open  public  grounds  for  the  resort   and  recreation  of 

adults  and  as  playgrounds  for   children  and   youths,  or  either 

of  such  purposes  ;  and  it  is  expressly  provided  that    the    deed 

need  not  be  enrolled,  and   that   it  will   be  valid,  although  the 

donor  may  die  within  twelve  calendar  months  (/>).     And  under 

the  same  Act,  s.  7,  personal  property  not  exceeding  £1,000  may 

be  bequeathed  to  defray  the  expense  of  purchasing,  &c.,  ground 

for  the  aforesaid  purposes  (c). 

(a)  A  billiard  room  is  not  within  the  Act ;  see  Be  Badger,  1905,  1  Ch.  068  ; 
74  L.  J.  Ch.  327. 

(b)  It  -will  be  observed  that  the  necessity  for  two  witnesses  is  not  exjiressly 
dispensed  with. 

(c)  S.  7.     See  Open  Spaces  Act,   190(5,  s.  3,   as  to  power  of  trustees  to 
transfer  open  spaces  to  a  local  authority. 
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Assurances  for 
working  class 
dwellings  and 
technical 
education 
exeuipt. 

5:5  &  54  Vict. 
c.  16. 


55  <t  5G  Vict. 
c.  29. 


Conveyances 
on  sale  to  a 
cliarity  must 
be  enrolled. 


Adaptation  of 
Act  to  regis- 
tered land. 


Trustees  under 
a  void  cliarity 
deed  may 
aciiuire  title 
by  Statute  of 
Limitations. 


Parts  I.  and  II.  of  the  Act  of  1888  do  not  apply  to  assurances 
by  deed  of  land  or  of  money  to  be  laid  out  in  land  for  the 
puipose  of  providing  dwellings  for  the  working  classes  in  populous 
places  within  the  meaning  of  the  Working  Classes  Dwellings  Acts, 
1890(^0, or  to  assurances  of  land  for  the  purposes  of  the  Technical 
and  Industrial  Institutions  Act,  1892  (/-),  hut  every  such  assurance 
must  be  enrolled  in  the  books  of  the  Charity  Commissioners. 

In  cases  not  coming  within  any  statutory  exemption,  a  con- 
veyance of  land  by  way  of  sale  to  trustees  for  a  charitable 
purpose  nnist  be  enrolled,  although  the  purchase-money  is 
derived  from  the  sale  of  land  already  in  mortmain  (,/). 

As  regards  registered  land,  the  Act  of  1888,  s.  9,  provides  that 
any  assurance  required  to  be  made  by  deed  may  be  made  by  a 
registered  disposition  under  the  Land  Transfer  Act,  1875,  or 
any  Act  amending  the  same,  and  any  assurance  so  made  need 
not  be  executed  in  the  presence  of  two  witnesses,  nor  be  enrolled 
in  the  Central  Ot^ce  (//). 

A  deed  wliich  does  not  comply  with  the  requirements  of  the 
Act  of  1888  is  absolutely  void,  not  only  as  to  the  creation  of 
the  trusts,  but  also  as  to  the  conveyance  of  the  legal  estate.  If, 
therefore,  the  trustees  of  the  charity  enter  into  possession  and 
remain  in  possession  for  twelve  years,  they  acquire  a  good  title 
under  the  Statute  of  Limitations  (/<). 


Charitable 
Trusts  Acts. 


Charity  Com- 
missioners 
constituted. 


Sect.  II. — TJte  poirers  and  duties  of  trustees  as  n-f/ai-ds  the 
maiuKjement  of  charitij  propertji. 

The  powers  and  duties  of  trustees  as  regards  the  manage- 
ment of  charity  propei'ty  are  regulated,  in  the  case  of  endowed 
charities  (with  certain  exceptions),  by  the  Charitable  Trusts  Acts, 
1853  to  1894. 

By  the  Act  of  1853,  s.  1,  a  board  is  constituted   called  "  The 

[d]  Re  Sutton,  1901,  2  Ch.  640  ;  70  L.  J.  Ch.  747. 

(e)  Re  Stanley  (1910),  26  T.  L.  E.  365. 

(/)  Ex  p.  Christ's  Hospital  (1864),  10  L.  T.  262. 
(V)  See  Land  Transfer  Eules,  1908,  rr.  83,  145. 

(/?)  Churcher  v.  Martin  (1889),  42  Ch.  D.  312 ;  58  L.  J.  Ch.  586 ,  Re  Lacy, 
1899,  2  Ch.  149 ;  68  L.  J.  Ch.  488. 
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Charity  Commissioners  for  England  and  Wales  "  (s.  3),  which 
board  is  empowered  to  give  advice  and.  directions  in  all  matters 
relating  to  the  management  or  administration  of  any  charity, 
and  the  trustees  acting  on  such  advice  or  directions  will  be  deemed 
to  have  acted  in  accordance  with  the  trust  (/). 

The  board  mav  authorise    leases    for    building    and    minins  Board  may 

.  ...  autlionse 

purposes,  repairs  and  improvements,  the  raising  of  money  by  leases,  mort- 
gages, and 
mortgage    tor    any  such  purpose,   and  sales  and  exchanges  of  sales. 

charity  land  (A),  and  legal  proceedings  relating  thereto  (/). 

By  the  Act  of  1855,  s.  15,  the  secretary  is  constituted  a  cor-  official 
poration  sole  by  the  title  of  "The  official  trustee  of  charity  ^"*"'^" 
lands,"  and  charity  lands  (subject,  as  regards  copyholds,  to  the 
consent  of  the  lord  of  the  manor)  may  be  vested  in  him  by  an 
order  of  Court  (///)  or  the  Charity  Commissioners  (;0,  and  there- 
upon such  property  vests  in  the  ofticial  trustee  and  his  successors 
^YitllOut  any  conveyance  {<>). 

It  is  not  the  practice  of  the  Commissioners  to  allow  active 
duties  to  be  given  to  the  official  trustee.  He  holds  lands  vested 
in  him  as  a  bare  trustee  (p)  and  it  seems  doubtful  whether  there 
is  jurisdiction  under  the  section  to  make  an  order  giving  him 
any  active  duties  {q). 

By  s.  4  of  the  Act  of  1887,  such  officers  of  the  board  as  the  Official 
board  with  the  approval  of  the  Treasury  appoint  are  the  Official  charitable 
Trustees  of  Charitable  Funds.     They  have  perpetual  succession 
and  may  hold  stocks,  securities  and  money,  which  devolve  on 
their  successors  without  any  transfer  or  assignment  (r). 

(/)  S.  16 ;  Tudor,  4th~ecl.,  515. 

(A-)  Ss.  21,  24;  and  see  s.  26  and  the  Act  of  1855,  s.  38.  The  power  to 
authorise  a  sale  is  not  affected  by  the  Allotment  Extension  Act,  1882  • 
Sutton  Parish  to  Chnrrh  (1884),  26  Ch.  D.  173  ;  53  L.  J.  Ch.  599. 

{I)  S.  17.  An  action  to  enforce  a  common  law  right  is  not  within  the 
section  :  Holme  v.  Gui/  (1877),  5  Ch.  U.  901  ;  46  L.  J.  Ch.  648  ;  Tudor, 
4th  ed.,  518. 

(m)  Act  of  1853,  s.  48. 

(?i)  Act  of  1860,  s.  2  ;  and  see  Act  of  1887,  s.  5. 

(o)  Act  of  1853,  s.  48. 

(p)  Act  of  1853,  s.  50. 

Iq)  See  Tudor,  4th  ed.,  550. 

(r)  C.  T.  Act,  1855,  s.  18. 
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ReKtrictioii  on 
sales,  inort- 
ga^'es,  and 
leases  by 
trustees. 


Small 

Holdings,  &e. 
Act,  1908. 


Who  may 
appoint  and 
remove 
trustees. 


The  Act  of  1855,  s.  29,  provides  that  no  sale,  mortgage,  or 
charge  of  the  charity  estate,  and  no  lease  in  reversion  after  more 
than  three  years  of  any  existing  term,  or  for  life,  or  in  considera- 
tion wholly  or  in  part  of  any  fine,  or  for  any  term  of  years 
exceeding  twenty-one  years,  shall  be  granted  by  the  trustees 
of  any  charity  otherwise  than  with  the  express  authority  of 
Parliament  or  of  a  Court  or  judge  of  competent  Jurisdiction,  or 
according  to  a  scheme  legally  established,  or  with  the  approval 
of  the  board.  A  lease  granted  without  such  authority  is 
absolutely  void  (/).  A  deed  or  charter  founding  a  charity  is  not 
a  scheme  within  the  meaning  of  s.  29,  and  trustees  cannot  sell 
without  the  sanction  of  the  Charity  Commissioners  (A). 

Under  the  Small  Holdings  and  Allotments  Act,  1908,  s.  33, 
trustees  within  tlie  meaning  of  the  Allotments  Extension  Act, 
1882,  may  sell  or  let  land  with  the  sanction  of  the  Charity 
Commissioners  or  the  Board  of  Education. 

Under  the  Act  of  1860,  s.  2,  the  Commissioners  may  make 
orders  for  the  appointment  or  removal  of  trustees  of  a  charity, 
and  the  jurisdiction  of  the  Commissioners  is  now  extended  to  the 
aj)pointment  or  removal  of  trustees  of  places  of  religious  worship 
or  certain  lands  and  buildings  held  upon  the  same  or  like  trusts, 
as  the  place  of  worship  (/).  Notice  of  the  Commissioners'  inten- 
tion to  make  the  order  need  only  be  given  to  such  of  the  trustees 
who  are  not  privy  to  the  application  (/;()>  and  a  month's  public 
notice  of  the  proposal  to  appoint  or  remove  the  trustees  must  be 
given  (m),  but  no  order  is  to  be  made  where  the  gross  annual 
income  of  the  charity  amounts  to  ^£50  or  upwards,  except  upon 
the  written  application  of  the  trustees,  or  a  majority  of  them,  or, 
in  the  case  of  incorporated  trustees,  under  their  common  seal  (o). 


(?)  Bishop  of  Bangor  v.  Barrij,  1891,  2  Q.  B.  277 ;  60  L.  J.  Q.  B.  646. 
(A-)  Be  Mason's  OrpJianaye,  1896,  1    Ch.  596;  65  L.   J.  Ch.  439;    A.-G.  v. 
National  Hospital,  1904,  2  Cli.  252;  73  L.  J.  Ch.  677. 
(/)  Acts  of  1869,  s.  15  ;   1894,  s.  4. 
[m)  Acts  of  1860,  s.  3;   1869,  s.  4. 
\n)  Act  of  1860,  s.  4. 
\o)  Act  of  1860,  s.  4. 
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Where    such    appHcation    has    been    made    it  cannot  be  with- 
drawn (/>). 

The  trustees   of   any   charity   are   bound    to    render   certain  Accounts, 
accounts  to  the  board  annually  (q). 

Where  lands  are   vested    in    the  official   trustee,    the   acting  Majority  of 

acting  trustees 

trustees  of  the  charity,  or  the  majority  of  them   (such  majority  may  grant 

leases  of  land 

not  being  less  than  three),  may  grant  such  leases  of  the  land  as  vested  in 

official  trustee. 

they  might  have  granted  if  the  same   were    legally   vested   in 
themselves  (r).     And  the  Act  of  1869,  s.  12,  provides  that  where  Majority  of 
the  trustees  acting  in  the  administration  of  any  charity  have  execnt'*r™ 


assurances. 


power  to  determine  on  any  sale,  exchange,  partition,  mortgage, 
or  lease,  or  other  disposition  of  any  property,  a  majority  of 
those  trustees  who  are  i^resent  at  a  meeting  duly  constituted, 
and  vote  on  the  question,  may  execute  and  do  all  assurances  and 
things  for  carrying  into  effect  such  sale,  &c.,  and  such  assur- 
ances, &c.,  have  the  same  effect  as  if  they  were  executed  by  all 
the  trustees  and  the  official  trustee  of  charity  lands  (.s). 

The  Acts  do  not  extend  to  the  Universities  of  Oxford,  Cam-  Exemptions 
bridge,  London  or  Durham  (0,  or  to  Eton  or  Winchester  («),  or  to 
any  cathedral  or  collegiate  church  (x),  or  any  building  regis- 
tered as  a  place  of  meeting  for  religious  worship,  and  hond  fide 
used  as  such(/y),  or  to  certain  lands  and  buildings  certified  by  the 
Commissioners  to  be  appurtenant  to  or  held  upon  the  same  or 
like  trusts  as  the  building  registered  (z),  or  to  the  Commissioners 

{p)  Re  Bethnal  Green  Poor  Lands,  1891,  3  Ch.  400;  60  L.  J.  Ch.  742. 

{q)  Act  of  1855,  s.  44. 

(r)  Act  of  1855,  s.  16. 

(s)  Generally,  as  to  the  power  of  the  majority  of  trustees  to  bind  the 
minority,  see  Lewiu,  11th  ed.,  285;  He  Wltiteley,  1910,  ]  Ch.  600;  79 
L.  J.  Ch.  405. 

it)  Act  of  1853,  s.  02. 

{u)  Act  of  1855,  s.  49. 

{x)  Re  St.  John's  Street  Chapd,  1893,  2  Ch.  at  p.  631  ;  62  L.  J.  Ch.  927  ;  and 
see  Re  Bod's  Charity,  1905,  1  Ch.  442;  74  L.  J.  Ch.  260. 

(y)  Act  of  1853,  s.  62  ;  Places  of  Worship  Registration  Act,  1855,  s.  9.  It 
is  understood  that  the  Commissioners,  in  practice,  treat  as  exempt  from  their 
jurisdiction  any  building  registered  as  a  place  of  worship  whether  used  as  such 
or  not,  and  any  building  used  for  such  purpose  whether  registered  or  not. 

{z)  Charitable  Trusts  (Places  of  Religious  Worship)  Act,  1894,  s.  4. 
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of  Queen  Anne's  Bounty,  the  British  Museum,  or  to  any  friendly 
or  benedt  society,  or  savings  bank,  or  any  institution,  O^-c,  for 
religious  or  other  cluuitable  purposes,  wholly  maintained  by 
voluntary  contributions.  The  Act  of  1853,  s.  62  (r/),  also  provides 
that  where  any  charity  is  maintained  partly  by  voluntary  con- 
tributions and  partly  by  means  of  income  arising  from  any 
endowment,  the  Act  shall  apply  only  to  the  income  from 
endowment,  and  that  no  donation  or  bequest  to  or  in  trust  for 
any  such  charity  as  last  aforesaid,  of  which  no  special  application 
is  directed,  and  which  may  be  legally  applied  by  the  governing 
or  managing  body  as  income  in  aid  of  voluntary  subscriptions, 
shall  be  subject  to  the  jurisdiction  of  the  board ;  and  that 
no  portion  of  any  such  donation,  Sec,  or  of  any  voluntary 
subscription  which  is  set  apart  and  invested  by  the  governing  body 
for  the  purpose  of  some  defined  and  specific  object  or  purpose 
in  pursuance  of  any  rule  or  resolution  made  or  adopted  by 
the  governing  body,  shall  be  subject  to  the  jurisdiction  of  the 
board.  It  also  exempts  the  funds  of  missionary  societies. 
Construction  Under  s.  G2,  income  of  any   endowment  pihua  facir   means 

of  s.  62  of  _ 

Charitable        incomo  derived  from  any  invested    funds.     In    the    case    of   a 

Trusts  Act,  ... 

1853.  charity  maintained  partly  by  voluntary  subscriptions,  and  partly 

by  the  income  of  any  endowment,  donations  and  bequests  for  the 
general  purposes  of  a  charity,  the  capital  whereof  may  lawfully 
be  applied  as  income  consistently  with  the  terms  of  the  gift,  are 
exempt  from  the  jurisdiction  of  the  Commissioners  ;  such  gifts 
and  the  income  thereof  are  not  brought  within  the  jurisdiction 
by  being  invested  by  the  governing  body  whether  in  stocks, 
funds,  or  securities,  or  in  the  purchase  of  land  ;  accordingly 
land  purchased  with  money  so  given  may  be  sold  by  the  trustees 
without  the  consent  of  the  Charity  Commissioners  (h). 

The  Act  extends  to   "any  cathedral,   collegiate,  chapter,   or 

(o)  See  26  L.  Q.  R.  146. 

{h)  Be  Clergy  Orjihan  Corpn.,  1894,  3  Ch.  145  ;  64  L.  J.  C'li.  G6  ;  i?e  Harding 
(1905),  92  L.  T.  641;  Be  Church  Army  (1906),  75  L.  J.  Cli.  467  ;  A.-O.  v. 
Mathieson,  1907,  2  Ch.  383;  76  L.  J.  Ch.  682;  Re  Society  for  Training 
Teachers  of  the  Deaf,  1907,  2  Ch.  486;  76  L.J.  Ch.  656  ;  Be  Wtsleijnn  Chapel, 
1909,  1  Ch.  454;  78  L.  J.  Ch.  414  ;  Tudor,  4th  ed.,  558—566. 


CHARITIES.  977 

other  schools,"  but  this  only  means  schools  cjiisdcni  generis.  It 
does  not  include  a  ragged  school,  which  will  be  exempt  qua 
school,  but  will  come  under  the  operation  of  the  Act  if  not  wholly 
maintained  by  voluntary  subscriptions  and  income  from  endow- 
ment, but  partly  by  Government  and  public  grants  (//). 

The  trustees  of  any  exempted  charity  may  apply  to  the  board  Exempted 

,1  i-i        r\      rn       k     L  ••  „  charities  may 

to  liave  the  L.   i.  Acts,  or  any  provisions  thereof  specified  in   on  application 
the  application,  extended  to  that  charity  (z).  wHhin'AcL 

The  powers  of  the  trustees  of  any  charity  not  within  the  above  in  cases  not 
Acts   depend  on  the  terms  of    the    charter    or    trust    deed    by  jm-isdiction 
which  it  is  founded,  and  if  these  are  defective  resort  must  be  had  cwcerjT' 
to  the  Chancery  Division  of  the  Court  to  supply  the  defect. 

Under   the  Board  of  Education    Act,    1899,    and    Orders    in  Transfer  of 
Council  made    in    pursuance    thereof,    the   jurisdiction    of   the  overeduca" 
Charity  Commissioners  over  educational  endowments  is  trans-  ments  to 
f erred  to  the  Board  of  Education  except  as  to  the  department  Education, 
of  the  official  trustee  of  charity  lands  and  the  official  trustees  of 
charitable  funds  (a). 

Section    37    of   the   Fin.  (1909-10)  Act,   1910,   contains    the  Duties  on 
following  provisions  as  to  charitable  institutions: — 

Land  occupied  for  the  purposes  of  a  charity  is  exempt  from 
reversion  duty  and  undeveloped  land  duty. 

Land  whether  so  occupied  or  not  is  exempt  from  the  periodical 
increment  value  duty  imposed  by  s.  1  (c). 

No  reference  is  made  to  mineral  rights  duty,  and  the  incre- 
ment value  duty  is  not  to  be  "  deemed  paid  "  for  the  purpose  of 
future  duty  on  a  sale  or  lease. 


{ij)  Be  Sfockpo7-t  Bagged,  &c.  Schools,  1898,  2  Ch.  687  ;  68  L.  J.  Ch.  41 ;  Be 
Society  for  Training  Teachers  of  the  Deaf,  sup. 

(z)  Act  of  1869,  s.  14.     As  to  the  mode  of  application,  see  s.  o. 

(a)  Be  Betton's  Charity,  1908,  1  Ch.  205  ;  11  L.  J.  Ch.  193  ;  Be  Berkhamsted 
Grammar  School,  1908,  2  Ch.  25 ;  77  L.  J.  Ch.  571 ;  Tudor,  4th  ed.,  769. 
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DIVISION  XIII. 

(PRECEDENTS)  CHARITIES  (a). 

No.  Ia. 

VOLUNTARY  CONVEYANCE  of  Freeholds  on  Trust /or 
Sale  uhere  tlie proceeds  of  sale  are  settled  by  a  Deed  of 
even  dair  vpon  Trusts  for  a  Charity  (6). 


Parties. 


Objects  of 
soliemc. 


Where  land 
used  for 
purposes  of 
the  charity. 


Enrohnent. 


Stamp. 


Fin.  (1909-10) 
Act,  1910. 


THIS  INDENTURE,  made,  &c..    Between   A.  B.  (hereinafter 
called  the  Settlor),  of,  &c.,  of  the  one  part,  and  G.  H.,  of,  ^:c., 

(a)  For  Precedents  of  convej'aiices  by  trustees  of  a  charitj-,  see  Vol.  I. 

(6)  The  objects  of  the  scheme  effected  by  Prec.  I.  and  II.  are  as  follows  : — 

By  I'rec.  I.  the  land  is  conveyed  upon  trust  for  sale,  and  the  trusts  in  favour 
of  the  charitj'  are  kept  off  the  title. 

By  Prec.  II.  the  proceeds  of  sale  as  well  as  the  rents  and  profits  until 
sale  are  made  applicable  for  the  general  purposes  of  the  charity.  The 
fact  that  capital  as  well  as  income  is  made  applicable  for  the  general 
purposes  ousts  the  jurisdiction  of  the  Charity  Commissioners;  see  Re  Church 
Army  (190()),  7o  L.  J.  Ch.  4(57,  and  other  cases  collected  at  p.  976,  sup. 

The  judgment  of  Cozens-Hardy,  M.R.,  in  A.-O.  v.  Mathieson,  1907,  2  Ch. 
383,  raises  doubts  whether  land  which  is  actually  used  for  the  purposes  of 
the  charity,  as  opposed  to  an  investment,  can  be  exempted  from  the  jurisdic- 
tion of  the  Charity  Commissioners  by  this  scheme,  but  in  that  case  the 
proceeds  of  sale  of  the  land  could  not  have  been  applied  as  income ;  see 
p.  394. 

Under  the  Mortmain  and  Charitable  Uses  Act,  1888,  s.  4  (9),  where  charit- 
able uses  are  declared  by  a  separate  instrument,  it  is  not  necessary  to  enrol 
the  conveyance,  but  only  the  declaration  of  trusts.  Hence,  it  will  not  be 
necessary  to  enrol  Prec.  I.,  but  Prec.  II.  must  be  enrolled  in  the  Central 
Office  within  six  months.  Both  Precedents  should  be  executed  in  the 
pi'esence  of  two  witnesses:  Act  of  1888,  s.  4  (6). 

Where,  as  in  the  above  case,  the  conveyance  is  voluntary,  ad  valorem  stamp 
duty  on  the  value  of  the  laud  will  be  payable  under  Fin.  (1909-10)  Act, 
1910,  s.  74. 

It  must,  however,  be  borne  in  mind  that  it  may  be  necessary  to  show  that 
the  land  is  held  upon  charitable  trusts  at  a  subsequent  date  for  two 
purposes : — 

(1)  To  obtain  the  exemption  from  duties  on  laud  values  under  Fin. 
(1909-10)  Act,  1910,  s.  37. 
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and  IS  desirous  of  convevfiKr  iha  c.,...  ^     .i        «^"cixiei  aescubed  hoidsand 
frncfo  1,      -I      ^""^e^ing  tlie  same  to  the  Trustees  u))on  the  ^^^'^^^to 
trusts  hereinafter  declared :  ^  'o'^vey  the 

same. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows :-  Ope.uive 

1-  For  the  purpose  of  effectuatmg  the  aforesaid  desh-e  and  in  T" 
consideration  of  the  nremisp^   flip  ^^ffi     /  m,      ,      "  ^*^  '"^^  "^  Cmiveyance 
the  Trustees  P^^n^^ses,  the  Settlor  (c)  hereby  conveys  unto  °'  ^^'^^^^^i^- 

All  that,  Sec.  (d). 

To  HOLD  unto  and  To  the  usf  of  fl.o  t,.,    ^        •     ..        .  ^'"''''^'' 

after  declared  concerning  the  same. 

2.  The  Trustees  and  the  survivors  or  survivor  of  thp...  nr  fi.n  . 
ex^tors  or  administrators  of  such  survivor  ^^t^L  ^Z^  -  ^  " 
01  trus  ee  for  tlie  time  being  hereof  (hereinafter  included  i     the 
expression  the  Trustees)  shall  sell  the  premises 

3.  The  Trustees  shall  stand  possessed  of   the  net  monev  to  p        ,    . 
arise  from  anv  such  salp  ^.ffnr   ,.«  i.  ^i  inoney  to  Proceeds  of 

•     -J     .     ^f^y  faucn  saie(atter   payment  thereout   of   all  onc^i^  ^ak- to  be  held 

incidental  thereto)  and  also  of  the  rpnf«  o„.i        ...     . .,  °"  *™«t«  «f 

nnf ;i  CO  1    TT        .,  "'^  ^"'^  prohts  of  the  premises  ^^^^^  of  even 

until  sale  Upon  the  trusts  and  subject  to  the  powers  and       o  '^^^^• 
visions  declared  concerning  the  same  bv  nn  jLJl             ^  ■, 

I  e  ween  the  same  persons  as  the  parties  hereto  and  in  tl  e  ZZ 
ouler  and  to  be  exected  i.nmediate.y  after  these  presents  .^ 

so  ongasrT:.::t:::?^t^r:!"'rf  t  '^  '■^'^'"«'  "'-"•  ~ 

»nd  J.  nil    '"t!  *""'  ■^'^•'°'»te  discretion  think  proper  '""'p"™  •*• 

and  shall  be  deemed  to  be  personal  estate,  and  the  Trustees  sll 
not  be  responsible  for  any  loss  which  may  occur  b,  elo  o 
postponing  such  sale.  ^   leason  of 

^l!!l^!-^^!^^';!»J-:i-dmay  exercise  in  reference  to  p„„.„„, 

(2)  If  the  donor  dies  within  three  vpar^  nf  fT,^^^         7-        I 

(0  No  covenants  for  title  should  be  given  in  this  case. 
T  ?\^r^,t^''T''^'^''^'*^""'^^'^^^'^^^^««^ttlor  is  registered  under  th 
L.T.Acts,18.oandl8y7,seethefootnotetoPrec  VI    SettW      f   T  ^ 

p.    03  .,^;  and  for  forn.  of  instrun.ent  of  tra tfl^^ee  p^Tlc'  ^T""^'^' 

(^)  See  Prec.  11.,  ,,,     This  does  not  bring  the  s^Z!:T.n\^X,. 
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(precedents)  charities. 


Power  to 
appoint  new 
trustee. 


Protection  of 
purchaeers 


the  premises  or  any  part  thereof  all  the  powers  which  are  hy 
the  Settled  Land  Acts,  1882  to  1890,  or  any  Act  amending  the 
same  conferred  upon  a  tenant  for  life  in  possession  of  land,  and 
also  full  power  to  raise  money  by  way  of  mortgage  or  otherwise 
for  any  purpose. 

6.  [A  ])oicer  to  appoint  new  trustees  correspondiiKj  uith  tlie 
poivev  contained  in  the  Declaration  of  Trust  of  the  p)roceeds  of 
sale  should  he  inserted  here]  (/). 

7.  A  PURCHASER  or  other  person  dealing  with  the  Trustees  for 
money  or  money's  worth  shall  not  be  concerned  to  see  or 
enquire  whether  the  trust  for  sale  is  subsisting  or  whether  the 
Trustees  (in  the  case  of  any  aj^pointment  of  a  new  trustee  hereof 
under  the  power  hereinbefore  contained)  have  been  properly 
appointed  in  accordance  with  that  power,  but  shall  assume  that 
the  person  expressed  to  appoint  a  new  trustee  or  new  trustees  is 
the  person  duly  authorised  for  that  purpose  and  that  the  appoint- 
ment is  otherwise  valid  and  efTectual,  and  shall  not  be  concerned 
to  see  to  the  application  of  the  proceeds  of  sale. 

In  witness,  &c. 


Parties. 


Seisin. 


Agreement  for 
purchase. 


No.  Ib. 

CONVEYANCE  on  Sale  of  Freeholds  to  the  Trustees  of 
a  Charitable  Institution  on  Trust  for  Sale,  the 
purchase-money  having  been  provided  out  of  monet/  lield 
hjj  the  Trustees  on  the  trusts  of  Precedent  11.  (//). 

THIS  INDENTURE,  made  the day  of ,  19—,  Between 

A.  B.,  of,  Sec.  (hereinafter  called  the  Vendor),  of  the  one  part,  and 
C.  D.,  of,  <kc.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  Sec.  (hereinafter  called 
the  Purchasers),  of  the  other  piirt (Recital  of  seisin  of  Vendor): 

And  whereas  the  Purchasers  have  agreed  with  the  Vendor  to 
purchase  from  him  the  hereditaments  hereinafter  described,  and 


(/)  When  new  trustees  are  ai^pointed  of  the  declaration  of  trust,  the  same 
persous  should  be  appointed  to  be  trustees  of  this  deed,  but  the  appointments 
miist  be  etfected  by  separate  iustruments,  so  as  to  avoid  bringing  the  trusts 
of  the  declaration  of  trust  on  the  title  to  the  land.  The  powers  of  appointing 
new  trustees  and  making  vesting  declarations  conferred  by  the  Trustee  Act, 
1893,  ss.  10—12,  apply  to  charities,  see  Re  Ooates  to  Parsons  (1886),  34  Ch.  D. 
370  ;  56  L.  J.  Ch.  242  ;  Tudor,  4th  ed.  323. 

(r/)  See  notes  to  last  Precedent. 
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the  fee  simple  thereof  in  possession  free  from  incumbrances,  at 

the  price  of  £ : 

And  whereas  the  Purchasers  have  requested  the  Vendor  to  Mode  of 
convey  the  said  hereditaments  in  manner  and  upon  the  trusts  ''""'■'-'y'''"''"- 
hereinafter  appearing : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  considei'ation  of  Conveyance, 
the  sum  of  i' now  paid  by  the  Purchasers  to  the  Vendor 

(the  receipt  of  which  sum  the  Vendor  hereby  acknowledges), 
the  Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchasers 

All  those,  &c.  Pmcftis. 

To  Hold  unto  and  To  the  use  of  the  Purchasers  in  fee  simplo,   iiahendum. 
Upon  the  trusts,  and  subject  to  the  powers  and  provisions  herein- 
after declared  concerning  the  same  (that  is  to  say)  :^ 

2.  The  Purchasers  (continue  as  in  Paragraph  2  of  last  Precedent,  Trust  for  sale. 
sayiny  "(hereinafter  called  the  Trustees)"  ). 

3.  4,  5,  6,  and  7.    {As  in  last  Precedent.) 
In  witness,  &c. 


No.  Ic. 

INSTRUMENT  of  Transfer  to  accompany  Precedent  Ib.  Listrument  of 
ii-here  the  land  is  Registered  under  the  Land  Transfer  re^sterefiand 
Acts  and  is  to  he  placed  in  the  names  of  Trustees  with  to  Trustees  of 

7  •  •     -VT       T  '  ^  charity. 

adaptations  to  suit  No.  Ia.  (A). 

Land  Transfer  Acts,  1875  and  1897. 

District  . 

Parish . 

No.  of  Title  — . 

(Date.)     In  consideration  of  pounds  (i' )  paid  to  me 

(the    receipt    of    which    sum    is    hereby     acknowledged). 


(/()  Where  registered  land  is   given  to  a  charity  or  purchased  by   the  Registration 

trustees   of  a   charity  and  the  land  is  to  be  held  by  the  trustees  of  the  ""'^®^'  ^-  ^• 

charity  on  trust  for  sale,  the  trusts  of  the  proceeds  of  sale  being  declared  by  land  TOi'wej-ed 

a  deed  of  even  date  in  the  form  of  Prec.  II.,  the  land  should  be  transferred  *°  charity, 
to  the  trustees  by  an  instrument  of  transfer  in  the  prescribed  form  so  as  to 
make   them   registered  proprietors.     The   trustees  of  the   charity   will   be 
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I.,  A.  B.  (/),  of,  &c.  {Voidor  or  Donor),  As  Beneficial  Owner, 
hereby  transfer  to  C.  J).,  of,  eVc,  E.  F.,  of,  &c.,  and  G.  H.,  of, 
&c.  {Trustees),  the  land  shown  and  edged  with  red  on  the 
accompanying  plan  (being  part  of  the  land  comprised  in  the 
title  above  referred  to) ;  And  I  declare  that  my  liability 
under  the  covenants  for  title  implied  by  law  shall  not  be 
limited  or  affected  l)y  Section  eighteen  of  the  Act  of  1875,  as 
amended  by  the  Act  of  1897,  or  by  any  reference  to  that 
section  in  other  parts  of  the  said  Act  or  in  the  Act  of  1897. 
Signed,  sealed,  and  delivered  (k),  i 

by    the    said    A.    B.    in     the  r  Signature  of  A.  B.     (Seal). 

presence  of :  ' 


No.  11. 

DECLARATION  of  Trust  of  Proceeds  o/Sale  o/Freeholds 
conveyed  hy  Precedent  Ia.  and  of  Money  Subscribed 
for  tlie  henejit  of  a  Charity. 

Parties.  THIS  INDENTUBE,  made,  &c..  Between  A.  B.,  of,  &c.  (here- 

inafter called  the  Settlor),  of  the  one  part,  and  G.  H.,  of,  &c., 
K.  L.,  of,  &c.,  M.  N.,  of,  cl'c,  and  P.  Q.,of,  e^c.  (hereinafter  called 
the  Trustees),  of  the  other  2)art  (/)  : 

Recitals.               Whereas  an  Unincorporated  charitable  institution,  known  as 
The  chaiitabie  (hereinafter  called  the  Charity),  was  founded  in  the  year 

institution.  •ir.i  i  n  •  o     ^  ■  ■>• 

to  provide  for  the  needs  and  recreation  of  the  poor  residing 

in  the  neighbourhood  of : 


entitled  to  be  registered  as  proprietors  of  the  land  without  the  entry  on  the 
register  of  any  restrictions  on  their  right  to  deal  with  the  land  :  Re  WesJeyan 
t'/mpel,  1910,  1  <:h.  454  ;   7S  L.  J.  Ch.  414. 

(i)  "Where  the  land  is  given  by  a  douor  the  form  will  commence  with  the 
words  "I,  A.  B.,"  and  the  words  "As  Beneficial  Owner"  will  be  omitted,  also 
the  declaration  as  to  s.  18,  but  at  the  end  of  the  Precedent  the  following 
words  "and  we  the  said  C.  D.,  E.  F.,  and  G.  H.,  accept  such  transfer" 
should  be  added. 

(A-)  See  L.  T.  Eules,  1908,  rr.  107 — 110,  as  to  execution  and  attestation. 

(1)  See  notes  to  Free.  Ia.  This  deed  must  be  attested  by  two  witnesses 
and  enrolled  in  the  Central  Office  pursuant  to  s.  4  of  the  Mortmain  and 
Charitable  Uses  Act.  1888. 
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And  whereas  the  Charity  is  wholly  maintained  by  voluntary  Financial 
contributions  and  has  no  endowment,  and  the  control  of  the  funds  oTcharity.'" 
and  the  management  of  the  Charity  are  in  the  hands  of  a  Govern- 
ing Body  consisting  of  the  Settlor  and  other  persons  interested  in 
the  work  of  the  Charity  (hereinafter  together  referred  to  as  the 
Governing  Body) : 

And  whereas  at  a  meeting  of  the  Governing  Body,  held  on  the  Meeting  of 
day  of  ,  at  which  the  Settlor  presided  as  Chairman,  it  adopt  proposed 


trusts 


was  resolved.  First,  that  the  Trustees  should  be  the  Trustees  of 
the  Charity  for  the  purpose  of  holding  any  real  or  personal  pro- 
l^erty  from  time  to  time  belonging  to  the  Charity,  which  should 
from  time  to  time,  with  the  consent  or  by  the  direction  of  the 
Governing  Body,  be  vested  in  them  as  such  Trustees  ;  Secondly, 
that  a  Conveyance  in  the  form  of  the  draft  produced  at  the  meet- 
ing (being  the  draft  of  the  Conveyance  bearing  even  date  here- 
with hereinafter  mentioned)  should  be  executed  by  the  Settlor 
and  the  Trustees  for  the  purpose  of  giving  effect  to  the  deSires 
of  the  Settlor  with  regard  to  the  hereditaments  intended  to  be 
thereby  conveyed  ;  Thirdly,  that  a  Trust  Deed  should  be  executed 
by  the  parties  hereto  in  the  form  of  the  draft  produced  at  the 
meeting  (being  the  draft  of  these  presents)  for  the  purpose  of 
declaring  the  trusts  of  the  proceeds  of  sale  of  the  said  heredita- 
ments, Sec,  of  a  sum  of  £ ,  then  in  the  hands  of  the  Governing 

Body,  representing  subscrij)tions  received  by  them  on  behalf  of  the 
Charity,  and  of  any  other  money  which  might  from  time  to  time 
be  or  become  payable  to  the  Trustees  on  behalf  of  the  Charity  ; 
and,  Fourthly,  that  the  execution  of  the  Trust  Deed  (meaning 
these  presents)  by  the  Settlor  should  be  conclusive  evidence  that 
the  said  resolution  had  been  carried  out  in  every  respect  in 
accordance  with  the  requirements  of  the  Governing  Body : 

And  whereas,  by  an  Indenture  of  Conveyance  bearing  even  conveyance  of 
date  with  but  executed  before  these  presents  (///),  and  made  ^veudate. 
between  the  Settlor  of  the  one  part,  and  the  Trustees  of  the 
other  part,  the  Settlor  conveyed  &c.  {(h'so-ibe  parcds),  unto  the 
Trustees  in  fee  simple  Upon  trust  to  sell  the  same,  and  to  stand 
possessed  of  the  net  proceeds  of  such  sales,  and  also  of  the  rents 
and  profits  of  the  said  hereditaments  until  sale  Upon  the  trusts 
declared  concerning  the  same  by  an  Indenture  of  even  date 
therewith  therein  referred  to  (meaning  these  presents)  : 

And  whereas,  for  the  purpose  of  giving  effect  to  the  wishes  of  Agreement  to 

. . .    execute 

(?n)  See  Prec.  Ia.,  sup. 
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general 
l)ui'poses 


declaration  of  the  Settlor  ill  coniiexioii  witli  the  Charity  and  to  the  aforesaid 
resolution,  the  Settlor  and  the  Trustees  have  agreed  to  execute 
such  declaration  of  trust  as  hereinafter  appearing  : 

NOW  THIS  INDENTUliE    WITNESSETH,  and   it  is  lierehy 
agreed  as  follows  : — 
Proceeds  of  1-  In  pursuance  of  the  said  agreement  and  for  eftectuating  the 

appiied^'fol"  ^^  desire  of  the  Settlor  and  the  aforesaid  resolution,  the  Settlor 
hereby  directs  and  the  Trustees  hereby  declare  and  do  agree 
with  the  Settlor  that  the  Trustees  and  the  survivors  and  survivor 
of  them  and  the  executors  or  administrators  of  such  survivor 
or  other  the  trustees  or  trustee  for  the  time  being  hereof  (herein- 
after included  in  the  expression  the  Trustees)  shall  and  will 
stand  possessed  of  the  net  money  to  arise  from  any  sale  of  the 
said  hereditaments  under  the  trust  for  sale  contained  in  the 
recited  conveyance  of  even  date  herewith,  and  of  any  other 
money  which  may  from  time  to  time  be  received  by  the  Trustees 
under  the  directions  of  the  Governing  Body,  and  whether  such 
money  shall  arise  from  subscriptions,  donations,  bequests,  or 
from  any  other  source,  and  also  of  any  investments  for  the  time 
being  representing  the  same  (hereinafter  called  the  Trust  Fund), 
and  also  of  the  rents  and  profits  of  the  said  hereditaments  until 
sale,  and  of  any  other  income  derived  from  the  Trust  Fund 
(hereinafter  called  the  income  of  the  Trust  Fund),  Upon  trust 
primarily  to  apply  both  the  capital  (»)  and  income  of  the  Trust 
Fund  for  the  general  purposes  of  the  Charity  in  such  manner  as 
the  Governing  Body  shall  from  time  to  time  at  their  meetings 
direct. 

2.  Without  prejudice  to  the  primary  trust  hereinbefore 
declared,  the  Trustees  may,  with  the  consent  of  the  Governing 
Body,  apply  the  income  alone  of  the  Trust  Fund  or  any  part  of 
such  income  for  the  general  purposes  of  the  Charity,  and  in 
particular  for  any  of  the  following  purposes  (that  is  to  say) : — 

(1)  In  the  payment  of  all  rents,  rates,  taxes,  costs  of  insurance, 
repairs,  and  other  outgoings  payable  from  time  to  time  in  respect 
of  any  property  of  the  Charity,  including  all  expenses  incurred  in 
the  exercise  of  the  powers  conferred  on  the  Trustees  by  the  recited 

(?i)  As  the  capital  is  made  primarilj'  applicable  as  income  for  the  general 
purpose  of  the  charitj^,  the  trust  fund  will  be  exempt  from  the  jurisdiction 
of  the  Charity  Commissioners,  see  Dissertation,  p.  976,  sup.,  and  the  cases 
there  cited.  Under  clause  2  the  trustees  are  given  power,  without  prejudice 
to  the  trusts  contained  in  clause  1,  to  apply  the  income  alone  for  the  general 
purposes  of  the  charity. 


Manacrement. 
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Indenture  of  Convoyance  of  even  date  herewith,  or  b}^  any 
conveyance  of  hereditaments  hereafter  acquired,  or  any  of  theui, 
or  by  these  presents. 

(2)  [Add  licir  anij  other  purposes,  such  as  acquiriufi  laud, 
ichich  )uaij  he  tJiouf/lit  suitahle  in  the  jmrticular  case.A^ 

(3)  For  such  other  purposes  (whether  similar  to  those  herein- 
before mentioned  or  not)  in  connexion  with  the  Charity  as  the 
Governing  Body  may  from  time  to  time  direct. 

3.  The  following  provisions  shall  have  eii'ect  with  respect  to 
any  land  and  hereditaments  acquired  or  to  be  acquired  [under  the 
provisions  hereinl)efore  contained  or]  under  any  disposition  of 
any  testator,  settlor,  or  other  benefactor,  but  subject  to  any 
conditions  imposed  by  him  namely  : — 

(1)  Any  land  or  hereditaments  so  acquired  shall  be  conveyed 
or  assigned  to  or  otherwise  vested  in  the  Trustees  Upon  trust  at 
their  discretion  to  sell  the  same  or  any  part  thereof,  with  power 
at  discretion  to  postpone  the  sale  for  any  period  without  being 
liable  to  account  for  the  exercise  of  such  discretion. 

(2)  The  Trustees  shall  have  and  may  exercise  in  reference 
to  any  messuages,  lands,  or  hereditaments  for  the  time  beinp;, 
subject  to  the  trusts  of  these  presents  (including  the  heredita- 
ments comprised  in  the  said  Conveyance  of  even  date  herewith), 
all  the  powers  {continue  as  in  Clause  5  of  Precedent  Ia., 
adding  at  tJie  end  the  following  words)  :  and  the  said  powers 
shall  in  any  disposition  on  trust  for  sale  be  expressed  to  be  con- 
ferred upon  the  Trustees  thereof. 

(3)  Every  conveyance  or  assurance  to  the  Trustees  on  trust  for 
sale  of  any  hereditaments  hereafter  to  be  acquired  shall  nominate 
the  Secretary  for  the  time  being  of  the  Charity,  or  otber  person 
nominated  for  that  purpose  by  the  Governing  Body  as  the  person 
to  appoint  new  trustees  or  a  new  trustee  of  the  disposition  on 
trust  for  sale,  and  in  the  case  of  every  such  appointment  the 
same  persons  or  person  shall  be  ajDpointed  to  be  new  trustees  or 
a  new  trustee  of  such  conveyance  or  assurance  as  shall  be 
ap])ointed  to  be  new  trustees  or  a  new  trustee  hereof,  to  the 
intent  that  at  all  times  hereafter  the  trustees  or  trustee  of 
every  such  conveyance  or  assurance  shall  so  far  as  practicable 
be  the  same  persons  or  person  as  the  trustees  or  trustee  of  tliese 
presents. 

(4)  Every  such  conveyance  or  assurance  shall  contain  a  ])vo- 
vision  enabling  a  purchaser,  mortgagee,  or  other  person  dealing 


Other 
purposes. 


Goiierul 

purposes. 


Provisions 
with  regard  to 
hereditamt'iits 
ac-quired  by 
the  Cliarity. 


Hereditaments 
so  acquired  to 
be  conveyed  to 
Trustees  on 
trust  for  sale. 


Powers  of 
management 
in  respect  of 
hereditaments 
liekl  on  trust 
for  sale. 


Provision 
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apjjointment  of 
new  Trustees 
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Provisions  to 
be  contained 
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Ill  convey- 
ances on  trust 
for  sale. 


Mortgages  for 
the  purpose  of 
raising  money 
for  acquiring 
land. 


Trusts  of 
liroceeds  of 
sale  of  real 
estate  and  of 
rents  and 
profits  thereof 
until  sale. 


As  to  the 
occupation  of 
land  by  the 
Charity. 


with  the  trustees  or  trustee  thereof  fur  money  or  money's  worth 
to  assume  that  the  trust  for  sale  is  still  subsisting,  and  that  the 
person  expressed  to  appoint  new  trustees  thereof  in  any  appoint- 
ment is  the  person  duly  nominated  for  that  purpose,  and  that 
the  appointment  is  otherwise  valid  and  effectual,  and  no  such 
purchaser  or  other  person  as  aforesaid  shall  be  concerned  to  see 
to  the  a})plication  of  the  proceeds  of  any  sale. 

(5)  WnEiiE  any  money  is  rec^uired  to  be  raised  by  mortgage 
for  acquiring  any  such  hereditaments,  the  same  may  be  conveyed 
on  trust  to  raise  the  money  and  the  costs  of  raising  the  same,  and 
subject  thereto  on  trust  for  sale  as  aforesaid. 

(6)  The  Trustees  shall  stand  possessed  of  the  net  money  to 
arise  from  sales  under  any  such  trust  for  sale  as  aforesaid  (after 
payment  thereout  of  all  costs  incidental  thereto)  and  also  of  the 
net  rents  and  profits  (after  payment  of  costs  of  rei)airs,  insurance, 
and  other  outgoings)  of  any  land  or  hereditaments  so  acquired  as 
aforesaid  until  sale  Upon  the  trusts,  and  subject  to  the  i)owers 
and  provisions  declared  concerning  the  Trust  Fund  and  the 
income  of  the  Trust  Fund,  and  so  that  the  same  may  be  applied 
accordingly,  and  so  also  that  in  every  disposition  on  trust  for  sale 
the  net  proceeds  of  sale  and  the  rents  and  profits  until  sale  shall 
be  directed  to  be  held  upon  the  trusts  which  are  Ijy  these  presents 
declared  concerning  the  same. 

(7)  The  Trustees  may,  if  the  Governing  Body  shall  so  direct, 
permit  any  hereditaments  with  or  without  buildings,  which  or  the 
proceeds  of  sale  whereof  are  for  the  time  being  subject  to  the 
trusts  hereof  and  remain  unsold,  to  be  occui^ied  or  used  for 
the  purposes  of  the  Charity  or  for  any  purposes  connected  there- 
with fur  such  periods,  and  whether  free  or  at  a  rent,  and  on  such 
terms  generally  as  the  Governing  Body  shall  think  fit ;  and  if  the 
Charity  shall  become  a  corporate  body,  and  if  in  the  opinion  of 
the  Governing  Body  or  of  any  managing  committee  of  such 
body  any  such  hereditaments  or  buildings  shall  be  permanently 
required  for  the  purposes  of  the  Charity,  the  Trustees  may 
convey  or  assign  or  cause  the  same  to  be  conveyed,  assigned,  or 
otherwise  vested  in  the  Charity  as  part  of  their  corporate 
property,  and  every  such  convej^ance  or  other  disposition  as  last 
aforesaid  shall  operate  to  discharge  the  premises  affected  from  the 
trust  for  sale,  and  the  Trustees  shall  not  be  liable  to  see  to  the 
application  of  or  dealings  with  such  premises,  but  shall  thence- 
forth be  free  from  all  liability  in  respect  thereof. 
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4.  The  Trustees  may  from  time  to  time  at  the  request  of  the  Power  to 
Governing  Body  raise  any  mone}'  required  by  the  Governing  Body  ^"'"''''  "^""^^'• 
on  the  security  of  any  property  subject  to  the  trusts  hereof  for 

the  general  purposes  of  the  Charity  or  otherwise,  and  make 
arrangements  with  respect  to  any  subsisting  incumbrances  in 
such  manner  as  they  shall  think  fit,  and  the  provisions  of  Section 
eleven  of  the  Settled  Land  Act,  1890,  shall  apply  for  the  pur- 
poses of  any  such  mortgage,  and  no  mortgagee  shall  be  concerned 
to  see  that  the  Governing  Body  have  requested  the  loan  to  be 
made  or  as  to  the  aj^plication  of  the  money  or  whether  the  money 
is  wanted  or  that  no  more  than  is  wanted  is  raised. 

5.  EvEiiY  contribution  to  the  Charity,  whether  by  way  of  sub-  Aiicontribu- 
scription,  donation,  devise,  bequest  or  otherwise,  shall  (subject  only  appTictxWe 
to  the  express  provisions  of  the  gift),  be  deemed  applicable  both  caiiUTand 
as  to  the  capital  and  income  thereof  for  the  general  purposes  income  for  the 

f    i  1         /  .1         •  gi-ncral 

or  the  Charity.  purposes. 

6.  If  at  any  time  hereafter  the  Charity  shall  cease  to  exist  (nii)  Trusts  of 
the  capital  and  the  income  of  tbe  Trust  Fund  shall  be  applied  for  on"eLer" 
such  cliaritable  purposes  and  in  such  manner  generally  as  the  o^  ^^'^"^^ty. 
Trustees  shall  direct. 

7.  Any  part  of  the  capital  or  the  income  of  the  Trust  Fund  investment 
which  may  not  for  the  time  being  be  immediately  required  for 

the  purposes  of  the  Charity  or  any  of  the  purposes  aforesaid  and 
until  so  required  may  be  invested  by  the  Trustees  in  any  of  the 
following  investments  which  the  Governing  Body  ma}^  select, 
with  power  at  the  direction  of  the  Governing  Body  to  vary  such 
investments  for  others  of  a  like  nature.  {For  Investment  Clauses, 
see  Settlements  (Personal) — Form  No.  51,  j'-  372,  sitji.) 

8.  Subject   to    any    directions  by    the    Governing  Body   the  Power  to 
Trustees   may,  if  they   think   fit  and    without   being   liable  to  Imauthorised 
account  for  the  exercise  of  such  discretion,  retain  any  invest-  '"^e^tments. 
ments  (provided  the}-  do  not  involve  unlimited  liability)  or  other 
property,  real  or   personal,  which   may  from   time  to  time  be 
devised,  given  or  bequeathed  to  the  Charity,  though  not  being 
investments   or   property   authorised  to  be   acquired    by   these 
presents,  or  may  disclaim  any  such  property,  and  may  accept  and 

retain  or  refuse  any  new  shares,  Stock,  Debentures,  or  Debenture 
Stock  in  any  Company  which  may  be  allotted  to  them  in 
respect  of  any  investments  retained  as  aforesaid,  and  may  pay 
out  of  capital  or  income  any  calls  which  may  become  due  in 

{nn)  See  Be  Barrett's  Trust  (1910),  26  T.  L.  E.  330. 
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(PRKCEDENTS)    CHAUITIKS. 


Power  to 
deposit  at 
bank. 

Other 

))rovisions  as 
to  financial 
matters,  Sec. 


Keeping  of 
accounts. 


Agents. 


Indemnity. 


Appointment 
of  new 
trustees. 


respect  of  any  of  the  premises  so  accepted  and  retained,  and  may 
sell  the  benefit  of  any  allotment  letter,  and  generally  may  make 
such  arrangements  on  the  reconstruction  or  winding  up  of  any 
Company  as  the  Trustees  may  think  fit,  and  may  discharge  any 
liabilities  affecting  leasehold  hereditaments  or  other  property  of 
a  wasting  nature,  and  the  Trustees  shall  not  be  liable  for  any 
loss  which  may  occur  by  reason  of  any  such  retainer,  acceptance, 
or  refusal. 

9.  Power  to  deposit  money  in  hank — Form  No.  51  (iii.).  Settle- 
ments (Personal),  p.  374,  stopping  after  the  word  "expedient." 

10.  [Add  liere  any  provisions  relatinc/  to  Bankiny  Aeconnts,  the 
signinf/  of  cheques,  (Did  prodding  a  fireproof  box  for  the  safe 
custody  of  documents,  and  to  a)iy  other  matters  u-Jiicli  the  particular 
case  )nay  require.^ 

11.  The  Trustees  shall  keep  true  accounts  of  all  money 
received  and  expended  in  respect  of  the  Charity,  and  of  the 
matters  in  respect  of  which  such  receipt  and  expenditure  takes 
place,  and  of  the  property  for  the  time  being  vested  in  them,  and 
of  all  liabilities  in  connexion  therewith  (but  so  that  it  shall  not 
be  obligatory  upon  the  Trustees  to  keep  separate  accounts  of 
capital  and  income),  and  once  at  least  hi  every  3'ear  such  accounts 
together  with  a  balance  sheet  shall  be  examined,  audited,  and 
certified  by  such  person  or  persons,  whether  professional  auditors 
or  not  (not  being  trustees  or  a  trustee  hereof  or  a  solicitor  who 
or  whose  partner  acts  as  solicitor  to  the  trust),  as  the  Governing 
Body  shall  from  time  to  time  appoint. 

12.  Power  to  employ  agents,  d-c. — Form  Xo.  66,  p.  387,  Settlements 
(Personal). 

13.  IndenDiity  to  Trustees — Form  No. 62,  Settlements  (Personal), 
p.  386. 

14.  (1)  The  Governing  Body  shall,  by  resolution  to  be  entered 
in  their  minute  book  and  to  be  signed  by  their  Chairman,  have 
power  to  nominate  the  person  or  persons  to  be  appointed  a  new 
trustee  or  new  trustees  of  these  presents,  and  the  Secretary  for  the 
time  being  of  the  Governing  Body  or  other  person  nominated 
for  that  purpose  by  the  Governing  Body  shall  by  deed  appoint 
the  person  or  persons  so  nominated  to  act  as  new  trustee  or  nevv 
trustees  hereof,  and  such  Secretary  or  other  person  authorised 
by  the  Governing  Body  to  execute  such  deed  shall  be  deemed  to 
be  the  person  authorised  to  appoint  new  trustees  within  the 
meaning  of  the  statutory  power. 
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(2)  The  Governing  ]3ody,  acting  by  their  Secretary  or  other 
person  nominated  as  aforesaid,  shall  have  power  from  time  to 
time  to  increase  the  number  of  trustees  of  these  presents 
whether  there  is  a  vacancy  or  not,  and  also  by  deed  to  remove  a 
trustee  or  trustees  and  appoint  another  or  others  in  place  of  the 
person  or  persons  so  removed  and  as  if  he  or  they  were  dead, 
and  during  any  vacancy  the  acts  or  proceedings  of  the  Trustees 
shall  not  be  invalidated  by  reason  of  any  temporary  reduction 
below  the  said  number,  and  any  purchaser  or  other  person 
acquiring  any  interest  in  the  trust  premises  for  money  or 
money's  worth  shall  and  may  assume  that  any  deed  appearing 
to  be  executed  by  the  said  Secretary  or  other  person  nominated 
by  the  Governing  Body  has  been  executed  in  accordance  with 
the  resolutions  of  the  Governing  Body  and  is  valid  in  all 
respects  unless  and  until  amended  by  any  subsequent  deed  or 
unless  he  has  actual  notice  of  any  fraud  or  wrong  doinfr. 

15.  If  at  any  time  during  the  subsistence  of  the  trusts  hereof  Power  for  fo 
there  shall  be  more  than  four  trustees  hereof,  any  investments  Sd1nve°( 
may  be  held  by  any  four  of  such  trustees  without  any  responsi-  '"^'^^ 
bility  or  liability  being  thereby  incurred  by  the  other  trustees, 
and  in  reference  to  any  investments  so  held  such  four  trustees 
shall  have  and  may  exercise  all  the  powers  hereby  conferred  on 
the  Trustees. 

[Aild  any  provkions  as  to  a  minute  hook  and  minutes,  and  as  fo 
votes  at  meetings,  and  as  to  the  framimj  and  altering  of  rules  ichich 
may  he  desired.] 

In  witness,  ^c. 

No.  IIIa. 

CONVEYANCE  (o)  of  Cottages  to  Trustees  to  he  used  as 
Almshouses  (p). 

THIS    INDENTURE,    made,    &c.,    Between    A.   B.    of  P- 


ur 

invest- 


Court,    in   the   County   of    ,    Esq.    of    the    one    part    and 


Parties 


(o)  If  it  IS  desired  that  the  property  be  exempt  from  the  jurisdiction  of  the 
Chanty  Commissioners  it  should  be  conveyed  on  trust  for  sale  as  in  Prec.  I\ 
the  trusts  of  the  proceeds  of  sale  being  declared  by  a  deed  of  even  "date 
framed  on  the  model  of  Prec.  II. 

(p)  This  deed  must  be  executed  in  the  presence  of  two  witnesses  and 
enrolled  in  the  Central  Office  within  six  months  pursuant  to  the  Mortmain 
and  Charitable  Uses  Act,  1888.     If  the  donor  dies  within  twelve  months  the 
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(precedents)  charities. 


Conveyance  of 
cottages. 


To  use  of 
donor,  and 
rector  and 
clum-li- 
wardens  in  f(;c, 
in  trust  to 
jicrniit  same  to 
l)c  used  as 
alnihonscs, 
subject  to 
following 
regulations : — 

Charity  to  be 
under  manage- 
ment of  the 

P Court 

Trustee,  and 
the  rector  and 
church- 
wardens for 
the  time  being. 

Definition  of 

P Court 

Trustee. 


Course  to  be 
l)ursued  to 
vest  lands  in 
official  trustee. 


The  Piev.  C.   J).,   the   present  Eector  of  the  Parish  of   P , 

in    the  County  of ,  and  E.  F.  and  G.  H.,  Ijoth  of  P 

aforesaid,  Farmers  (the  present  churchwardens  of  the  said  Parish), 
of  the  other  part  Witxessetii  that  the  said  A.  B.  herehy 
conveys  ((/)  unto  the  said  C.  D.,  E.  F.,  and  G.  H. 

All  those  six  cottages,  or  ahushouses,  now  heing  erected  by 
the   said   A.   B.    on    land   belonging    to   him,    situated   in   the 

Parish    of    P aforesaid,    and    adjoining  the  turnpike  road 

leading   from to ,  and    the   garden   ground    or    land 

belonging   to   and   adjoining   the    said    cottages,    all   of   which 

premises     contain     together ,    or    thereabouts,    and    are 

delineated  on  the  plan  drawn  on  these  presents,  and  thereon 
coloured  pink  : 

To  HOLD  unto  the  said  C.  D.,  E.  F.,  and  G.  H.,  in  fee  simple, 

To  THE  USE  of  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  in  fee 

simple,  Upon  trust  to  permit  the  premises  to  be  for  ever  hereafter 

occupied  by   aged   or  infirm    persons,  inhabitants   of   the   said 

Parish  of  P ,  subject  to  the  rules,  regulations  and  provisions 

for  the  administration  and  management  of  the  Charity  intended 
to  be  hereby  established,  which  are  hereinafter  contained  (that 
is  to  say)  : — 

1.  The  Charity  shall  l)e  under  the  sole  management  and 
control  of  the  following  persons  as  Trustees  (that  is  to  say) :  the 

P Court  Trustee  for  the  time  being  as  hereinafter  defined, 

the  Rector  for  the  time  being  of  the  Parish  of  P ,  and  the 

churchwardens  for  the  time  being  of  the  said  Parish  (all  of 
which  persons  are  hereinafter  collectively  called  the  Trustees). 

2.  (i.)  The  owner  for  the  time  being  of  the  capital  messuage 
called  P — —  Court,  or  other  the  principal  mansion  house  which 
shall  for  the  time  being  be  standing  on  the  hereditaments  now 
known  as  the  P Court  Estate,  or  on  any  hereditaments  which 

deed  will  be  void,  and  it  is  therefore  suggested  that  he  should  make  a  codicil 
to  his  Will,  conlirmiug  the  deed  in  the  event  of  his  death  within  this  period. 
For  the  form  of  such  a  devise,  see  Wills  (Personal),  Form  No.  35,  p.  805,  sup. 
{(])  Where  it  is  wished,  in  order  to  save  the  expense  of  the  conveyance, 
which  would  otherwise  be  necessary  on  every  change  of  trustees,  to  vest  the 
legal  estate  in  charity  lands  in  the  official  trustee,  it  is  not  proper  for  the 
founder  of  the  charity  to  convej'  it  in  the  first  instance  to  the  official  trustee  ; 
he  should  con\'ey  it  to  the  acting-  trustees  apijointed  by  himself,  and  when 
thus  clothed  with  the  charitable  trust  it  may  be  vested  in  the  official  trustee 
b}^  an  order  of  the  Chanty  Commissioners  made  on  tlie  apjilication  of  the 
tivistees. 
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may  hereafter  be  added  to  and  form  part  of  the  P Court 

Estate,  shall  be  the  P Court  Trustee,  provided  that  such 

OAYiier  shall  be  of  full  age  and  shall  be  residing  at  such  mansion 

house  as  aforesaid,  or  elsewhere  in  the  Parish   of    P ,    or 

within miles  of  such  Parish. 

(ii.)  If  the  said  mansion  house  shall  at  any  time  be  settled,  tlie 
person  for  the  time  entitled  to  the  first  estate  of  freehold  therein 
shall  be  deemed  to  be  the  owner  thereof. 

(iii.)  If  there  shall  at  any  time  be  two  or  more  joint  or 
co-owners,  such  one  of  them  as  shall  be  of  full  age  and  residincr 

as  aforesaid  shall  be  the  P Court  Trustee;  but  if  two  or 

more  of  such  joint  or  co-owners  shall  be  of  full  age  and  residing 

as  aforesaid,  they  shall  select  one  of  their  number  to  be  the  P 

Court  Trustee. 

(iv.)  A  woman,  if  unmarried,  may  be  a  trustee ;  but  if  a  woman 

who  would  otherwise  be  the  P Court  Trustee  shall  marry,  then 

her  husband,  if  of  full  age  and  residing  as  aforesaid,  shall  be  the 
trustee  during  such  time  as  she,  if  unmarried,  would  be  the  trustee. 

(v.)  If  the  person  who  would  otherwise  be  the  P Court 

Trustee  shall  be  a  minor,  his  or  her  guardian,  if  residing  as 
aforesaid,  and  willing  to  act,  or  such  one  of  his  or  her  guardians 

residing  as  aforesaid  as  shall  be  willing  to  act,  shall  be  the  P 

Court  Trustee  during  such  minority,  unless  such  minor  shall  ])e 
a  married  woman,  in  which  case  her  husband,  if  of  full  a^e  and 
residing  as  aforesaid,  shall  be  the  P Court  Trustee. 

3.  If    at    any    time  there  shall  be  no  duly  qualified   P n„oP 

Court   Trustee,  or    such  trustee    being  duly  qualified  shall   be  *^'°"i"'' Trastee, 
unable  or  unwilling  to  act,  the    rector  and  churchwardens  for  t^iiui-di- " 
the  time  being  of  the  said  Parish  shall  for  such    time  act   as  ToSrustee'l" 
the  sole  Trustees  of  the  Charity. 

4.  Ix  accordance    with  the    aforesaid    provisions,  the  above-  Appointment 
named  A.  B.,  C.  D.,  E.  F.,  and  G.  H.    are    hereby   constituted  t-u^^Zl^ 
the  first  Trustees  of  the  Charity,  and  the  said  CD.,  E.  F.    and 

G.  H.  shall  respectively  cease  to  be  Trustees,  if  and  when  they 
shall  respectively  cease  to  be  rector  and  churchwardens  of  the 
said  Parish. 

5.  The    Trustees  shall    upon    every   occasion  when  it   shall  Legal  estate 
be  necessary  to  transfer  the  legal  estate  in  the  i^remises    and  "^'^y '^.'^  t^'^^is- 
they  may  at    any  other    time    if  they    think  fit,  apply    to  the  offidlik-ustee 
Charity  Commissioners  for  an  order  vesting   the  estate  in  the  huuir'*^ 
official  trustee  of  charity  lauds. 
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Who  are  to  he 
inmates. 


No  person  to 
be  ineligible 
on  account  of 
religious 
opinions. 
Inmates  to 
have  use  of 
gardens. 


Snnill  rent 
may  be  im- 
posed on 
inmates  for 
certain 
purposes. 


Trustees  may 
make  rules, 
and  may  expel 
any  inmate 
by  giving  a 
month's 
notice. 


Business  to  be 
conducted  at 
meetings. 


An  ordinary 
meeting  to  be 
held  each  year. 


6.  The  Trustees  shall  from  time  to  time  elect  to  be  inmates 
of  the  cottages  such  aged  or  infirm  persons,  inhabitants  of  the 

said  Parish    of    P ,    as    the  Trustees    shall    consider    most 

deserving  objects  of  the  Charity.  Such  inmates  may  be  of 
either  sex,  and  may  be  either  married  or  single.  No  able- 
"bodied  person  shall  be  elected,  and  no  inmate  shall,  without 
the  express  permission  of  the  Trustees,  be  allowed  to  have  any 
person,  whether  a  member  of  his  or  her  family,  or  any  other 
person,  to  live  with  him  or  her  in  the  almshouses:  it  being 
the  intention  of  the  founder  of  the  Charity  to  provide  a 
home  for  deserving  aged  or  infirm  persons  who  might 
otherwise  be  compelled  to  end  their  days  in  the  union 
workhouse. 

7.  No  person  shall  be  ineligil)le  or  considered  a  less  deserv- 
ing ol)ject  of  the  Charity  by  reason  of  his  or  her  religious 
opinions. 

8.  TuE  inmates  of  the  almshouses  shall  be  permitted  to  use 
the  gardens  attached  thereto,  subject  to  such  rules  and  regulations 
as  the  Trustees  may  from  time  to  time  prescribe. 

9.  The  Trustees  may  impose  on  the  inmates  of  the  almshouses 
such  small  rent  as  the  Trustees  may  from  time  to  time  think 
necessary  or  proper  for  the  purpose  of  paying  for  the  necessary 
repairs  of  the  houses,  or  for  insuring  the  same  against  loss  or 
damage  by  fire,  or  for  defraying  any  expenses  which  may  be 
incurred  in  or  about  the  management  and  administration  of  the 
Charity,  or  as  evidence  of  the  title  of  the  Trustees,  but  subject  as 
aforesaid  no  rent  or  other  payment  shall  be  required  from  the 
inmates. 

10.  The  Trustees  ma}^  make  and  alter  rules  as  to  the  conduct 
of  the  inmates,  and  may  at  any  time  expel  or  remove  any  inmate 
either  for  misconduct,  or  because,  in  the  opinion  of  the  Trustees, 
he  or  she  is  no  longer  a  proper  object  of  the  charity,  or  for  any 
other  reason,  by  giving  to  him  or  her  at  least  one  calendar 
month's  notice  for  that  purpose. 

11.  The  election  of  inmates  of  the  houses,  and  all  other 
business  of  the  Charity,  shall  take  place  and  be  transacted  at 
ordinary  or  special  meetings  of  the  Trustees. 

12.  There  shall  be  one  ordinary  meeting  of  the  Trustees  held 
in  each  year  for  transacting  the  general  business  of  the  Charity, 
and  such  ordinary  meeting  shall  be  held  on  some  convenient  day 
to  be  appointed  by  the  Trustees. 
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13.  Any  two  of  the  Trustees  may  call  a  special  meeting  by  Special  meet- 
sending  to  each  of  the  other  Trustees  through  the  post  at  least  cafred^by  any 
twenty-one  days'  previous  notice  of  such  meeting,  stating  the  by°notice**^^^ 
time  and  place  of  holding  the  same,  and  the  objects  or  purposes 

for  which  it  is  to  be  held.  The  provisions  of  section  sixty-seven 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  shall  apply 
to  all  notices  to  be  served  hereunder. 

14.  All    meetings    of  the  Trustees    shall  be    held   either   at  piaceof 

P Court   aforesaid,    or  at   the  Rectory,   or   at   such  other  '"'^^•^'"S^- 

convenient  place  within  the  Parish  of  P ,  as  shall  be  agreed 

on  by  the  Trustees,  or  named  in  the  notice  convening  such 
meeting. 

15.  Three  Trustees  present  at  a  meeting  shall  form  a  quorum.  Three  Trustees 

16.  At  every  meeting  of  the  Trustees  the  P Court  Trustee  q°o,!„f„. 

(if  present),  or  if  the  P Court  Trustee  be  absent,  then  the  Chairman  of 

Rector  of  the  Parish,  shall  be  the  chairman  of  the  meeting.  meetmgs. 

17.  The  election  of  the  inmates  of  the  cottages,  and  all  other  Voting. 
business  brought    before  any    meeting,  shall  be    decided    by  a 
majority   of  votes  of  the  Trustees   present ;  and  in  case  of   an 
equality   of  votes,  the   chairman  of  the  meeting   shall  have   a 
casting  vote. 

18.  Minutes   of   the   proceedings    of    every    meeting  of   the  Minutes  to  be 
Trustees  shall  be  entered  in  a  book  to  be  kept  for  that  purpose    ^^^ ' 

and  signed  by  the  chairman  of  such  meeting,  or  of  the  following 
meeting,  when  they  are  read  over,  and  shall,  when  so  entered 
and  signed,  be  conclusive  evidence  of  the  business  and  other 
matters  transacted  at  such  meeting. 

19.  The  Trustees  may  from  time  to  time  make  such  rules  Trustees  may 
and  bye-laws  in  relation  to  the  conduct  of  the  business  of  the  ^^^^  ^^®" 
Charity  not  inconsistent  with  the  main  objects  of  the  foundation 

as  they  may  think  fit. 
In  witness,  &c. 


p. — VOL.  II.  63 
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No.  IIIb. 

DEED  creating  a  Money  Endowment  (/•) /or  the  Almshouses 
established  by  last  Pkecedent. 


Recital  of  deed 
of  grant  of 
alnihouses  to 
Trustees. 


Transfer  by 
donor  of  stock 
into  names  of 
Trustees. 


Declaration  of 
trust  of  stock. 


Trustees  of 
almshouses  to 
be  Trustees  of 
stock. 


Dividends  to 
be  apj)lied  for 
repairs  and 
insurance  of 
almshouses. 


TO  ALL  TO  WHOM  THESE  PEESENTS  SHALL  COME, 

A.  B.,  of  P Court,  in   the  County    of  ,  Esq.,  the  Rev. 

C.  D.  (the  present   rector  of   the  Parish   of  P ,  in  the  said 

County),   and    E.    F.  and    G.  H.,   botli    of    P aforesaid, 

farmers  (the  present  churchwardens  of  the  said  Parish),  send 
GREETING  this day  of 19 —  : 

Whereas  the  said  A.  B.,  by  an  Lidenture,  &c.  (duly  enrolled 
in  the  Central  Office)  conveyed  All  those  six  cottages,  &c. 
{describijuf  them),  To  the  Use  of  the  said  A.  B.,  C.  D.,  E.  F., 
and  G.  H.,  in  fee  simple,  In  trust  to  permit  the  same  to  be 
for  ever   thereafter   occupied  by  aged  and    inlirm    inliabitants 

of  the  said  Parish  of  P ,  subject  to  the  rules,  regulations, 

and  provisions  for  the  administration  and  management  of  the 
said  Charity  therein  contained  : 

And   whereas  the  said  A.  B.  has   lately  caused  the  sum  of 

£ 2^  per  Cent.  Consolidated  Stock  to  be  transferred  into  the 

names  of  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  in  the  books  of 
the  Governor  and  Comjjany  of  the  Bank  of  England,  for  the 
purposes  hereinafter  expressed : 

NOW  THESE  PEESENTS  WITNESS,  and  it  is  hereby  declared, 

and  the  said  A.  B.  hereby  directs  that  the  said  sum  of  £ 

2^  per  Cent.  Consolidated  Stock  or  other  the  investments  for 
the  time  being  representing  the  same  (hereinafter  called  the 
Trust  Fund)  shall  be  for  ever  hereafter  held  In  trust  for  the 
following  purposes  (that  is  to  say) : — 

1.  The  trustees  for  the  time  being  of  the  Charity  established 
by  the  recited  Indenture  (hereinafter  called  the  Trustees)  shall 
always  be  the  trustees  for  the  administration  of  the  Charity 
established  by  these  presents. 

2.  The  Trustees  shall  for  ever  hereafter  receive  the  dividends 
and  income  of  the  Trust  Fund,  and  shall  thereout,  in  the  first 
place,  keep  the  almshouses  established   by  the  said  Indenture 


{)•)  See  notes  to  last  Precedeut. 
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insured  against  loss  or  damage  by  fire,  in  such  an  amount  as 
the}^  shall  think  sufficient ;  and  shall  in  the  next  place,  out  of 
the  said  income,  keep  the  said  almshouses  in  good  and  substantial 
repair ;  And  the  Trustees  shall  lay  out  all  money  (if  any)  which 
may  from  time  to  time  be  received  by  virtue  of  any  such  insur- 
ance as  aforesaid,  in  or  towards  rebuilding  and  reinstating  the 
said  almshouses,  or  such  part  thereof  as  shall  or  may  be  burnt 
down  or  damaged  by  fire. 

3.  If  and  whenever  tlie  Trustees  shall  have  in  their  hands  a  Trustees  may 
sum  of  money  arising  from  the  income  of  the  Trust  Fund  not  suTpfus'm  tueii- 
required   for  the  purposes  aforesaid,  exceeding  in  amount  the  i''"'/^«  '^^o^'^  «■ 

■^  •■•        ^  '  o  certain  sum 

sum  of  £ ,  the  Trustees  may,  if  they  think  fit,  apply  the  for  benefit  of 

whole  or  any  part  of  the  surplus  over  and  above  the  said  sum 

of  i; for  the  benefit  of  tlie  inmates  for  the  time  being  of  the 

said  almshouses,  or  any  of  such  inmates,  in  such  manner  as  they 
may  tbink  proper. 

4.  The  Trustees  shall,  if  and  whenever  it  shall  l)e  necessary  to  stock  may  be 
transfer  the  Trust  Fund  or  any  part  thereof,  and  they  may  at  officiaT^^*^ 
any  other  time,  if  they  think  fit,  apply  to  the  Charity  Com-  trustees. 
missioners  for  England  and  Wales  for  an  order  directing  the 
transfer  thereof  to  the  Official  Trustees  of  Charitable  Funds,  In 

trust  for  the  said  Charity,  and  upon  any  such  order  being  obtained 
the  Trust  Fund  or  such  part  thereof  as  it  may  be  necessary  to 
transfer  shall  be  transferred  accordingly. 
In  witness,  &c. 


No.  IIIc. 

INSTRUMENT  for  same  purpose  as  Precedent  lllx.,  p.  989, 
where  Land  is  Registered  (s). 

{Heading  as  in  Precedent  Ic,  p.  981.) 

(Date.)     In  pursuance  of  the  Mortmain  and  Charitable  Uses  Act, 
1888  (0, 1,  A.  B.,  of,  &c.  (donor),  hereby  transfer  to  myself  and 

(s)  See  L.  T.  Eules,  1908,  r.  145,  aud  prescribed  form,  37,  in  First 
Schedule  to  Rules. 

This  deed  need  not  be  enrolled  in  the  Central  Office,  nor  are  two  witnesses 
necessary  ;   see  Mortmain,  &c.  Act,  1888,  s.  9. 

{f)  These  words  are  inserted  because  a  reference  to  some  statute  or 
authority  seems  to  be  required  by  Rule  145  and  the  prescribed  form,  but  it 

63—2 
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C.  1).,  of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c. ,  the  land  shown 
and  edged  with  red  on  the  accompanying  plan  (being  part  of 
the  land  comprised  in  the  title  above  referred  to)  to  be  used 
as  almshouses  for  aged  and  infirm  persons,  inhabitants  of  the 
said  Parish  of ,  subject  to  the  rules  and  regulations  men- 
tioned in  the  Schedule  hereto  (u)  [or  a  deed  of  even  date  here- 
with, a  copy  of  which  is  tiled  at  the  Land  Registry] ,  and  we, 
the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  accept  such  transfer  (x). 

(The  Schedule.) 
(Execution  and  attestation.) 


Parcels. 


No.  IVa. 

GIFT  of  Land  to  the  Governors  of  Queen  Anne's  Bounty  as 
a  site  for  a  Parsonage  House  unchr  the  Parsonages  Act, 
1865  0/). 


Conveyance.        I,  A.  B.,  of,    &C.    {donor),    do  tllis 


day  of 


hereby  freely 


and  voluntarily,  and  without  any  valuable  consideration,  grant 
and  convey  to  the  Governors  of  the  Bounty  of  Queen  Anne  for 
the  augmentation  of  the  maintenance  of  the  poor  clergy 

All  that,  &c,  {Describe  land,  icliich  must  not  exceed  one  acre), 

■  is  hardly  correct  to  say  that  the  transfer  is  in  pursuance  of  the  Act  of  1888, 
which  is  a  restraining,  not  an  enabling  Act. 

{i()  If  the  registrar  refuses  to  allow  the  trusts  or  the  rules  and  regulations 
to  be  inserted  in  the  transfer,  there  must  be  a  contemporaneous  (unregistered) 
deed  containing  them. 

(;r)  If  it  is  desired  that  the  proj^erty  be  exempt  from  the  j  urisdiction  of  the 
Charity  Commissioners,  the  ordinary  simple  form  of  transfer,  as  iu  Prec.  Ic, 
should  be  used  without  any  reference  to  the  Mortmain  and  Charitable  Uses 
Act,  or  to  the  purpose  for  which  the  land  is  required,  or  to  any  trust  deed. 
There  will  then  be  a  conveyance  of  even  date  on  trust  for  sale  off  the  register, 
and  also  a  deed  declaring  the  trusts. 

{y)  28  &  29  Vict.  c.  t!9,  s.  4.  It  is  apprehended  that  a  conveyance  under 
this  Act  does  not  require  enrolment  in  the  Central  Office,  where  the  land 
conveyed  does  not  exceed  one  acre,  but  the  governors  may  cause  it  to  be 
enrolled  if  they  think  fit.     See  Queen  Anne's  Bounty  Act,  1838,  s.  23. 

In  the  case  of  a  sale  under  this  Act  no  stamp  is  necessarj',  see  s.  3,  incor- 
porating s.  15  of  the  Clergy  Residences  Repair  Act,  1776.  If  the  sale  is  by  a 
tenant  for  life,  s.  71  of  the  Lands  Clauses  Consolidation  Act,  1845,  applies, 
and  the  purchase -money  must  be  paid  to  two  trustees  ;  but  title  would  now 
be  made  under  the  S.  L.  Acts. 
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To  HOLD  unto  the  said  Governors,  their  successors  and  assigns,  Habendum, 
to   be    used    as    a   site   for   a   parsonage   or   residence   for   the 

incumbent  for  the  time  being  of  the  Parish  of  ,  and  for 

the  garden  and  appurtenances  thereto  : 

And  I  DECLARE  that  I  have  not  at  any  time  assured  any  land 
other  than  that  hereby  conveyed  for  the  purpose  aforesaid. 

In  avitness,  &c. 


No.  IVb. 

INSTRUMENT  for    name  purj)ose   as  last  Precedent  where 
Land  is  Registered  {2). 

{Heading  as  in  Precedent  Ic,  }).  981.) 

{Date.)  In  pursuance  of  the  Parsonages  Act,  1865,  I,  A.  B.,  of, 
&c.,  hereby  transfer  to  the  Governors  of  Queen  Anne's 
Bounty  for  the  augmentation  of  the  maintenance  of  the  poor 
clergy,  the  land,  kc,  as  a  site  for  a  jjarsonage  or  residence  for 
the  minister  or  incumbent  for  the  time  being  of  the  Parish  of 

,  and  for  the  garden  and  appurtenances  thereto ;  And  I 

hereby  declare  that  no  land  other  than  that  hereb}^  trans- 
ferred has  been  assured  by  me  for  the  purpose  aforesaid. 

{Execution  and  attestation.) 


No.  Va. 

CONVEYANCE  to  the  Ecclesiastical  Commissioners  under 
the  New  Parishes  Acts  (a). 

I,  A.  B.,  of,  &c.,  under  the  authority  of  the   New  Parishes  Acts,  Conveyance. 
1843  and  1844,  do  by  these  presents  freely  and  voluntarily,  and 

(z)  See  notes  to  Prec.  IIlc,  sup. 

(o)  6  &  7  Vict.  c.  37,  s.  22  ;  7  &  8  Vict.  c.  94,  s.  11.     The  deed  should  he 
enrolled  in  the  Central  Office  under  27  Hen.  8,  c.  16. 

If  the  land  is  conveyed  as  a  site  for  a  new  church  under  the  Church  Church  Build- 
Building  Acts  instead  of  under  the  New  Parishes  Acts,  the  conveyance  will  J.o^iy^'^ '^'  ^^^^ 
be  in  the  form  prescribed  by  3  Geo.  4,  c.  72,  s.  2,  except  that  the  Acts, 
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without  any  valuable  consideration,  pfive,  grant,  and  convey  to 
the  Ecclesiastical  Commissioners  for  England 

All,  &c.  (Dcscrihr  land), 

To  HOLD  to  the  said  Commissioners  and  their  successors  for 
the  purpose  of,  &c.  {Dcscriht'  the  particular  purpose,  being  some 
pmpose  uithin  the  provisions  of  the  Acts). 

In  witness,  &c. 


No.  Yb. 

INSTRUMENT  for  same   purpose  as  last   Precedent    where 
Land  is  Registered  (6). 

{Heading  as  in  Precedoit  Ic,  p.  981.) 

(Date.)  In  pursuance  of  the  New  Parishes  Acts,  1843  and  1844, 
I,  A.  B.,  of,  ike,  hereby  transfer  to  the  Ecclesiastical  Com- 
missioners for  England  the  land,  Sec,  for  the  purposes  of, 
&c.  {state  purpose). 

{Execution  and  attestation.) 


No.  VIa. 

CONVEYANCE  of  Land  as  a  site  for  a  Church  of  England 
School  under  tJie  School  Sites  Act,  1841  (c). 

Conveyance  Under  the  authority  of  the  School  Sites  Act,  1841,  I,  A.  B., 

mhiTster^md      of,  &c.  (grontor),  hereby  freely  and  voluntarily  and  without  any 

instead  of  being  separately  cited,  may  be  referred  to  as  "  The  Church 
Building  Acts,  1818  to  1884." 

If  the  grant  is  by  way  of  endowment,  the  conveyance  must  be  made  to 
the  incumbent  of  the  church  which  is  to  be  endowed ;  see  New  Parishes 
Act,  1856,  s.  '23,  and  the  Act  referred  to  in  the  conveyance.  That  Act  also 
extends  the  powers  to  ecclesiastical  and  collegiate  corporations. 

{b)  See  notes  to  Prec.  IIIc,  and  L.  T.  Rules,  rr.  l47,  148  ;  also  notes  to 
last  Precedent. 

((•)  See  s.  10.  As  the  terms  of  the  deed  do  not  require  the  school  to  be  an 
elementary  one  as  defined  in  s.  6  of  the  Mortmain,  &c.  Act,  1888,  although 
it  will  probably  be  used  as  such,  the  deed  must  be  enrolled  in  the  Central 
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as  a  site  for  a 
school  for  poor 
persons. 


valuable  consideration  [or  hereby  in  consideration  of  the  sura  church- 
of  £— —  paid  to  me  and  x\s  Beneficial  Owner]  grant  and  convey 

unto  the  Eeverend  C.  D.,  the  Rector  of  the  Parish  of ,  and 

E.  F.,  of,  Sec,  and  G.  H.,  of,  &c.,  the  churchwardens  of  the  said 
Parish  (d) 

All,  &c.  (Describe  land)  (e), 

To  HOLD  unto  and  To  the  use  of  the  said  rector  and  church- 
wardens, and  their  successors,  for  the  purposes  of  the  said  Act, 
and  to  be  applied  as  a  site  for  a  school  (/)  for  poor  persons  and 
for  the  residence  of  the  master  [or  mistress]  of  the  said  school 
and  for  no  other  purpose  whatsoever  (//). 

And  it  is  declared  that  the  school  shall  be  under  the  manage-   School  to  be 
ment  and  control  of  trustees,  subject  to  tlie  following  regulations,   l^mmfttee.^* 
namely : — 

1.  The  Trustees  of  the  school  shall  be  the  Piector  for  the  time  Trustees. 

being  of  the  said  Parish,  and  other  persons  (hereinafter 

called  elective  Trustees),  who  must  be  i)ersons  residing  in  the 

said  parish,   or  within  miles  therefrom,  and  members  in 

good  faith  of  the  Church  of  England  as  by  law  established.  The 
following  persons,  namely  (names  and  addresses),  shall  be  the 
first  elective  Trustees.  Any  elective  Trustee  may  resign  his 
office  by  a  letter  to  that  effect  sent  to  the  Eector,  and  any  elective 
Trustee  ceasing  to  be  a  member  of  the  Church  of  England,  or  to 
reside  as  aforesaid,  shall  cease  to  be  a  Trustee.  Any  vacancy 
caused  by  the  death,  resignation,  or  disqualification  of  a  Trustee, 


OflBce  of  the  Supreme  Coiirt.     If  it  came  within  the  meaning  of  the  Education 
Act,  1902,  s.  23  (5),  as  a  gift  of  a  school-huuse,  it  would  be  exempt. 

If  it  is  wished  to  obtain  a  grant  from  the  National  Society,  it  will  be 
necessary  to  use  the  special  form  of  conveyance  which  they  require,  and 
which  can  be  obtained  at  their  office. 

{(l)  Under  s.  7  of  the  School  Sites  Act,  1841,  as  qualified  by  s.  4  of  the    Minister  and 
School  Sites  Act,  1844,  the  minister  and  chiu'chwardens  are  a  quasi  corpora     cQui'ch- 


tion  for  this  purpose  only. 

(e)  If  the  grant  is  by  a  limifed  owner  the  land  miist  not  exceed  one  acre  : 
s.  2  ;  an  ahsaJvie  owner  may  grant  any  quantity  :  School  Sites  Act,  1849,  s.  5. 

(/)  If  it  is  intended  that  the  school  shall  never  be  used  except  as  an 
elementary  school,  the  words  ' '  an  elementary  school ' '  should  be  substituted 
here  for  "  a  school." 

{g)  If  the  school  ceases  to  be  used  for  the  purposes  specified  in  the  deed, 
it  will  revert  to  the  estate  of  the  grantor  under  s.  2  of  the  School  Sites  Act, 
1841,  although  it  has  been  continuously  used  for  other  piu-poses  specified  in 
the  Act:  see  A.-G.  v.  Shadwell,  1910,  1  Oh.  92;  79  L.  J.  Ch.  113. 
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Foundation 
managers. 


Eeligioiis 
instruction. 


Appeal  to 
bishop. 


[Separate 

religious 

teaching.] 


or  from  any  other  cause,  shall  be  filled  up  at  a  meeting  of  the 
subscribers,  to  be  convened  for  that  purpose  as  soon  as  con- 
veniently may  be,  the  day,  hour,  and  place  of  meeting  to  be  fixed 
by  the  Rector,  and  notice  thereof  to  be  affixed  to  the  door  of  the 
parish  church  at  least  fourteen  days  before  the  day  of  meeting, 
and  no  other  notice  need  be  given.  Every  annual  subscriber  of 
58.  and  upwards,  who  shall  have  paid  his  subscription  for  the 
current  year,  and  every  donor  of  MQ,  and  upwards,  may  attend 
and  vote  at  the  meeting. 

2.  So  long  as  the  school  shall  be  conducted  as  a  public 
elementary  school  under  the  provisions  of  the  Education  Acts, 
1870  to  1909,  the  Trustees  may  from  time  to  time  appoint  the 
foundation  managers  either  wholly  from  their  own  body,  or 
partly  from  their  own  body  and  i^artly  from  outside,  as  they  may 
think  fit,  and  may  from  time  to  time  remove  any  of  the  foundation 
managers  and  appoint  others  in  their  place. 

3.  The  education  at  the  school  shall  include  religious  instruc- 
tion which  shall  be  in  accordance  with  the  doctrines  of  the 
Church  of  England,  and  under  the  superintendence  of  the  Rector 
or  other  the  officiating  minister  for  the  time  being  of  the  said 
Parish,  subject  to  the  provisions  of  any  Act  of  Parliament 
affecting  the  same.  There  shall  be  a  right  of  a^jpeal  to  the 
bishop  of  the  diocese  as  to  whether  the  character  of  the  religious 
instruction  given  at  the  school  is  or  is  not  in  accordance  with 
the  provisions  of  these  presents.  The  education  may  be  free, 
or  fees  may  be  charged  as  the  Trustees  or  the  managers  shall 
think  fit  (//). 

[4.  Nothing  herein  contained  shall  preclude  the  Trustees  or 
the  foundation  managers  from  making  or  consenting  to  an 
arrangement  for  giving  reasonable  facilities  for  the  instruction  of 
children  whose  parents  desire  it  in  accordance  with  the  princii^les 
of  any  religious  body  other  than  the  Church  of  England.] 

In  witness,  &c. 


(h)  If  the  school  is  to  be  an  elementary  one  within  the  meaning  of  s.  6  of 
the  Mortmain,  &c.  Act,  1888,  the  amount  of  the  fee  must  be  limited  so  as 
not  to  exceed  9d.  a  week. 
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No.  YIi5. 

INSTEUMENT/or  same  purpose  as  last  Precedent  irltcrc  Land 
is  Registered  (i). 

{Heading  as  in  Precedent  Ic,  p.  981.) 

{Date.)     In  pursuance  of  the  School  Sites  Act,  1841,  I,  A.  B.,  Transfer  to 
of,  Szc,  hereby  transfer  to  the  Reverend  C.  D.,  the  Rector  of  church- 

the  Parish  of ,  and  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.,  '^'''•^'•''• 

churchwardens  of  the  said  Parish,  and  their  successors,  the 
land,  &c.,  as  a  site  for  a  school  [or  an  elementary  school]  and 
for  the  residence  of  the  master  [or  mistress]  of  the  said  school 
and  for  no  other  purpose  whatsoever ;  And  it  is  hereby 
declared  that  the  quantity  of  land  hereby  transferred, 
together  with  all  other  land  held  by  the  transferees  for  the 
same  purpose,  does  not  exceed  one  acre. 

(Execution  and  attestation.) 

No.  VIlA. 

CONVEYANCE  of  Land  (7t)  as  a  site  for  a  Building  to  be 
vsed  for  Parish  Purposes  in  connexion  with  the  Church 
of  England  (7). 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  &c.  (grantor),  of  the  one  part,  and  C.  D.,  of,  &c.,  E.  F., 
of,  &c.,  and  G.  H.,  of,  &c.  (hereinafter  called  the  Trustees)  of 
the  other  part  : — 

WITNESSETH  as  follows:— 

1.  The  said  A.  B.  hereby  freely  and  voluntarily  and  without  Conveyance 
any  valuable  consideration    [or  hereby  in  consideration  of  the  Trustees. 

sum  of  £ paid  to  him  by  the  Trustees  and   As  Beneficial 

Owner]  conveys  unto  the  Trustees 

(/)  See  notes  to  Prec.  IIIc,  p.  995. 

(A-)  See  notes  to  Prec.  IIIa.,  p.  989. 

(Z)  This  deed  nmst  be  executed  by  the  grantor  in  the  pi'esence  of  two 
witnesses,  and  enrolled  in  the  Central  Office  within  six  months,  and  unless 
made  for  valuable  consideration  it  will  be  void  if  the  donor  dies  within 
twelve  months  :  Mortmain,  &c.  Act,  1888,  s.  4,  sub-ss.  6,  7,  and  see  notes  to 
Prec.  IIIa.,  p.  989,  sup. 
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In  trust  as  a 
site  for  a 
building  for 
following 
purposes : — 


Celebration  of 
divine  service. 


School. 


Meeting 
place  for 
clergy,  district 
visitors,  itc. 


Meetings  in 
aid  of  religious 
or  charitable 
institutions. 

Other 

charitable 

work. 

Rector  or 
committee 
appointed  by 
him  to  have 
sole  manage- 
ment. 


Officiating 
minister  to  act 
for  rector  in 
certain  cases. 


Power  for 
Trustees  to  sell 
or  let. 


All,  &c.  (Describe  land), 

To  HOLD  unto  and  To  the  use  of  the  Trustees  in  fee  simple, 
In  trust  to  permit  the  same,  and  the  huilding  or  hnildings  to  be 
erected  thereon,  to  be  used  by  the  Eeetor  for  the  time  being  of 

the  Parish  of ,  for  all  or  any  of  the  following  purposes  (//?) 

(namely) : — 

(1)  For  the  celebration  of  divine  service  in  accordance  with 
the  rites  and  ceremonies  of  the  Church  of  England  as  by  law 
established ; 

(2)  As  a  school  for  the  education  of  poor  persons,  whether 
children  or  adults,  resident  in  or  near  the  said  Parish,  and  for 
the  residence  of  any  teacher  or  teachers  employed  in  such  school ; 

(3)  As  class  or  lecture  rooms  for  confirmation  classes  or  for 
other  religious  instruction  or  for  secular  instruction ; 

(4)  As  a  place  of  meeting  for  the  clergy  or  for  district  visitors, 
scripture  readers,  and  others,  carrying  on  work  in  concert  with  the 
clergy  for  promoting  the  spiritual,  moral,  or  social  \Yelfare  of  the 
poor  living  in  or  near  the  Parish  ; 

(5)  For  meetings  of  local  committees  of  societies  or  institutions 
to  promote  any  religious  or  charitable  purpose,  or  for  meetings 
in  aid  or  for  the  benefit  of  any  such  societies  or  institutions ; 

(6)  For  any  religious  or  charitable  work  or  purpose  which  the 
Eeetor  may  think  proper. 

2.  Subject  to  the  visiting  powers  hereinafter  given,  the  pre- 
mises shall  be  under  the  management  and  control  of  the  Piector 
for  the  time  being  of  the  said  Parish,  or  of  a  committee  of 
management  to  be  appointed  from  time  to  time  by  the  Piector, 
and  the  Piector  or  the  committee  (as  the  case  may  be)  shall  from 
time  to  time  direct  for  which  of  the  purposes  hereinbefore  men- 
tioned the  premises  shall  be  used. 

3.  If  the  Eeetor  shall  at  any  time  be  disabled  from  performing 
his  duties,  or  there  shall  be  a  vacancy  in  the  benefice,  the 
officiating  minister  for  the  time  being  of  the  Parish  shall  take 
the  place  of  the  Eeetor  for  all  the  purposes  of  these  presents. 

4.  The  Trustees  may  at  any  time  or  times,  at  the  request  of 
the  Eeetor  for  the  tiu:e  being  of  the  said  Parish  and  with  the 
approval  of  the  Charity  Commissioners  when  required  by  law  (n), 


{m)  The  purposes  can  be  extended  or  restricted  if  desu-ed. 
(«)  This  ajiproval  is  made  necessary  by  the  C.  T.  Act,  1855,  s.  29,  and 
cannot  be  dispensed  with  by  an  express  provision  in  the  deed  :  Be  Mason's 
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sell,  lease,  or  otherwise  deal  with  or  dispose  of  the  premises,  or 
any  part  thereof,  at  such  price  or  rent  and  upon  such  conditions 
as  they  thuik  fit ;  And  shall  apply  the  money  or  rent  to  arise 
from  any  such  sale,  lease,  or  other  disposition,  after  paying 
thereout  the  expenses  incidental  thereto,  either  in  purchasing  or 
hiring  other  land  or  buildings  to  be  used  for  all  or  any  of  the 
purposes  aforesaid,  or  may  expend  and  apply  the  same  for  any 
other  charitable  purpose  in  connexion  with  the  Parish  as  the 
Trustees  with  the  consent  of  the  Eector  shall  think  fit ;  And  if 
any  land  or  buildings  shall  be  purchased  under  the  foregoing 
power  or  under  this  power  the  Trustees  shall  have  the  like 
powers  of  selling,  leasing,  or  otherwise  disposing  of  the  same  as 
are  hereinbefore  given  to  them  with  respect  to  the  premises 
hereby  conveyed. 

5.  The  power  of    appointing  a  new  trustee  or  new  trustees,   statutory 
conferred  by  the  Trustee  Act,  1893,  section  ten,  shall  apply  to  appoLting 
these  presents.  "'^^^  trustees 

.  to  apply. 

6.  The  Bishop  of  the  diocese  shall  have  all  the  powers  of  a  Bishop  to  be 
visitor  over  the  trust  premises  and  over  the  management  and  visitor. 
control  thereof,  and  the  said  Eector  or  committee,  as  the  case 

may  be,  shall  in  all  things  pertaining  to  the  said  trusts  observe 
and  carry  out  the  orders  and  directions  of  the  visitor  (o). 
In  witness,  &c. 

No.  VIIb. 

INSTEUMENT /or  same  purpose  as  last  Precedent  where  Land 
is  Eegistered  (p). 

{Heading  as  in  Precedent  Ic,  p.  981.) 

(Date.)     In    pursuance  of  the  Mortmain   and   Charitable    Uses 

Act,  1888,  I,  A.  B.,  of  &c.  [in  consideration  of pounds 

(Jb )],  hereby  transfer  to  C.  D.,  of,  &c.,  E.  F.,  of,  &c., 

and    G.    H.,    of,   &c.,    the  land,   &c.,    to    be    used    for    the 
following  purposes  (namely)  : — 

Orjihanaye,  1S9H,  1  Ch.  596  ;  65  L.  J.  Ch.  439  ;  and  see  A.-G.  v.  Xatiortal 
Epileptic  Ilospiial,  1904,  2  Ch.  252  ;  73  L.  J.  Ch.  677. 

{u)  If  a  grant  from  the  National  Society  is  contemplated,  inquii-y  should 
be  made  at  their  office  whether  they  require  any  particular  form  of 
conveyance. 

{l>)  See  notes  to  Prec.  IIIc,  p.  995. 


1004 


(precedents)  charities. 


(1)  For  the  celebration,  &c.  (state  purposes  as  in  hist  Precedent, 
and  add  provisions  as  to  mamuiement,  dec,  if  tJie  registrar 
icill  permit.  If  not,  theij  must  he  inserted  in  a  contemporaneous 
{unregistered)  deed) . 

(Execution  and  attestation.) 


Parties. 


Recital  of 
purchase  of 
land  by 
Donors ; 


That  Trustees 
are  members 
of  a  committee 
appointed  to 
establish 
hospital. 

Agreement  by 
Donors  to  give 
land  for 
hospital ; 


That  Trustees 
intend  to  erect 
buildings  by 
means  of 
money 
collected. 

Parties  of  first 
part  convey 
land  to  x^arties 
of  second 
part  in  trust 
to  permit 


No.  YIII. 

CONVEYANCE  of  Land  (q)  purchased  as   a    Site  for  a 
Hospital  (r). 

THIS  INDENTURE,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.,  C.  D.,  of,  &c.,  E.  F.,  of.  Sec,  and  G.  H.,  of,  &c. 
(hereinafter  called  the  Donors),  of  the  one  part,  and  the  said 
A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  of,  &e.,  and  L.  M.,  of,  &c. 
(hereinafter  called  the  Trustees),  of  the  other  part: 

Whereas  the  Donors  have  lately  purchased  the  piece  of  land 

hereinafter  described  from  X.  Y.,  of,  &,c.,  for  the  sum  of  £ , 

and  the  same  has  been  conveyed  to  them  in  fee  simple  by  an 
Indenture  bearing  even  date  herewith  : 

And  whereas  the  Trustees  are  the  members  of  a  committee 

appointed  at  a  public  meeting  held  at ,  on  the day  of 

last,  for  the  purpose  of  taking  steps  to  establish  a  hospital 

for  the  treatment  of  poor  persons  in  sickness 


at  - 

And  whereas  the  Donors  have  agreed  to  give  the  said  piece  of 
land  as  a  site  for  the  said  intended  hospital,  and  to  convey  the  same 
to  the  Trustees  in  fee  simple.  Upon  the  trusts  and  subject  to  the 
powers  and  provisions  hereinafter  declared  concerning  the  same : 

And  whereas  the  Trustees  intend  to  erect  on  the  said  piece  of 
land  a  suitable  building  for  the  said  hospital  by  means  of  money 
collected  and  to  be  collected  for  that  purpose  : 

NOW  THIS  INDENTUEE  WITNESSETH,  that  in  con- 
sideration of  the  premises,  the  Donors  hereby  convey  unto  the 
Trustees 

All  that  piece  of  land,  &c.  (descrihing  it), 

(q)  See  notes  to  Free.  IIIc,  p.  995. 

{')•)  In  this  case  the  parties  of  the  first  part  are  supposed  to  have  found  the 
purchase-money  between  them,  and  they  must  therefore  be  considered  the 
donors  of  the  site,  so  that  the  death  of  any  of  them  within  twelve  mouths 
would  invalidate  the  charitable  trust  pro  tarda.  They  must  each  execute  in 
the  presence  of  two  witnesses,  and  the  deed  must  be  enrolled.  They  should 
each  make  codicils  to  confirm  the  sift. 
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To  HOLD  unto  and  To  the  use  of  the  Trustees,  in  fee  simple,   same  to  be 

used  tor 

Upon  trust  to  permit  the  same,  and  the  building  or  buildings  to  be  hospital. 
erected  thereon,  to  be  used  as  a  hospital  for,  &c.  (state  objects  of 
Jiospital),   subjec-t  to   such   rules    and    regulations    as    shall    for 
the  time  being  be  in  force  for  the  management  and  government 
thereof,  and  subject  also  to  the  following  provisions  (namely)  : — 

1.  The  Trustees,  or  the  survivors  or  survivor  of  them,  or  the  Trustees  to 
executors  or  administrators  of  such  survivor,  or  other  the  trustees  anTre^uia^ 
or  trustee  for  the  time  being  hereof  (hereinafter  included  in  the  *'°"''- 
expression  the  Trustees),  or  the  majorit}^  of  them  {rr),  shall,  as 

soon  as  convenientlj'  may  be,  frame,  or  cause  to  be  framed,  rules 
and  regulations  for  the  management  and  government  of  the  said 
hospital  and  the  funds  and  property  thereof,  and  shall  submit  To  be  sub- 

the  same  to  a  general  meeting  of  the  subscribers  of and  general 

upwards  to  the  funds  of  the  hospital,   to   be   convened  by  an  subscribers. 
advertisement  published  at  least  fourteen  days  before  the  day  of 

meeting,  in    the   newspaper,  or    some    other    newspaper 

circulating  in  the  county   of  ;    And   the    said   rules   and 

regulations,  if  adopted  by  a  majority  of  the  subscribers  present 
and  voting  thereat,  or  at  an  adjourned  meeting,  shall  thenceforth 
come  into  force  and  effect. 

2.  The  said  rules  and  regulations  shall  include  rules  for  the  Matters  to  be 
following  (among  other)  purposes  (namely)  : —  byruirsand 

(1)  Eules  providing  for  the  holding  of  general  meetings  of  the 
governors,  and  in  particular  an  annual  general  meeting  to  be 

held  some  time  in  the  month  of in  every  year,  and  defining 

what  amount  of  donation  or  annual  subscription  shall  qualify  the 
donor  or  subscriber  to  become  a  governor  and  to  be  present  and 
vote  at  general  meetings; 

(2)  Eules  providing  for  the  appointment  of  a  committee  of 
management  to  consist  partly  of  ex  officio  members  and  partly  of 
members  to  be  elected  annually  at  the  annual  general  meeting 
of  governors ; 

(3)  Eules  regulating  the  proceedings  at  general  meetings,  and 
also  at  meetings  of  the  committee  of  management ; 

(4)  Eules  providing  for  the  investment  of  money  not  required 
for  the  immediate  purposes  of  the  hospital,  and  for  the  keeping 
and  auditing  of  accounts ;  and 

(5)  A  rule  providing  in  what  manner  and  by  what  authority 
new  rules  may  be  made  or  existing  rules  be  rescinded  or  altered. 

{rr)  See  Re  Whiteley,  1910,  1  Ch.  600 ;  79  L.  J.  Oh.  405, 


reofulations. 


lOOG 


(precedents)  charities. 


Trustees  to  be 
committee  of 
management 
until  appoint- 
ment of  com- 
mittee under 
rules. 


Power  for 
Trustees  by 
direction  of 
committee  to 
sell,  exchange, 
and  mortgage. 


How  sale 
money,  &c., 
to  be  applied. 


Power  for 
Trustees  by 
direction  of 
committee  to 
lease. 


Receipts  of 
Trustees. 


3.  Untii.  a  committee  of  management  shall  be  appointed  under 
the  said  rules  and  regulations,  the  Trustees  shall  be  the  com- 
mittee of  management,  with  full  power  to  erect  and  complete, 
fit  up,  and  furnish  the  necessary  building  or  buildings,  and  to 
make  all  such  arrangements  in  relation  to  the  establishment  of 
the  said  hospital  as  they  shall  tliink  fit. 

4.  The  Trustees  shall,  if  and  when  directed  so  to  do  by  a 
resolution  of  the  committee  of  management,  or  of  a  general 
meeting  of  governors  and  with  the  approval  of  the  Charity 
Commissioners,  sell  the  said  land  and  the  buildings  thereon,  or 
any  part  thereof,  or  exchange  the  same  for  other  land  or  build- 
ings, with  liberty  to  give  or  receive  money  for  equality  of 
exchange,  or  to  raise  any  sum  or  sums  bj^  mortgage  of  the 
said  land  and  buildings  or  any  part  thereof,  and  to  pay  the 
money  to  arise  from  any  such  sale,  or  to  be  received  for  equality 
of  exchange,  or  to  be  raised  by  any  such  mortgage  as  aforesaid, 
to  such  person  or  persons  as  the  committee  shall  direct,  to  the 
intent  that  the  same  may  be  added  to  the  general  funds  of  the 
hospital  and  be  applicable,  at  the  discretion  of  the  committee, 
either  for  the  purchase  of  other  land  or  buildings,  or  for  the  erec- 
tion of  new  or  additional  buildings,  or  for  repairs,  alterations  or 
improvements,  or  for  any  other  charitable  purpose  for  which  the 
general  funds  of  the  hospital  shall  be  applicable  under  the 
existing  rules  and  regulations  thereof. 

5.  The  Trustees  may,  if  and  whenever  they  shall  be  directed  so 
to  do  by  a  resolution  of  the  committee  of  management,  or  of  a 
general  meeting  of  governors,  and  subject  to  the  approval  (if 
any)  required  of  the  said  Commissioners,  demise  the  said  lands 
and  buildings,  or  any  part  thereof  which  may  not  for  the 
time  being  be  required  for  the  purposes  of  the  hospital,  to  any 
person  or  persons  either  from  year  to  year  or  for  any  term  of 
years,  to  take  effect  in  possession,  at  such  rent,  and  subject  to  such 
covenants  and  conditions,  as  they  may  think  fit,  and  the  rent  to 
be  reserved  upon  any  such  lease  shall  be  part  of  the  general 
funds  of  the  hospital,  and  be  applicable  accordingly. 

6.  The  receipt  of  the  Trustees  for  any  money  payable  upon 
any  sale,  exchange  or  mortgage,  or  for  any  rent  reserved  upon 
any  such  lease  as  aforesaid,  shall  be  a  sufficient  discharge  for 
the  same,  to  any  purchaser,  mortgagee,  lessee  or  other  j)erson 
dealing  with  the  Trustees  for  money  or  money's  worth  ;  and  such 
purchaser,  mortgagee,  lessee  or  other  person  shall  not  be  bound 
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or  concerned  to  see  to  the  application  of  the  said  money  or  rent, 
or  to  see  whether  any  resoUition  has  heen  passed  authorising  the 
Trustees  to  act. 

7.  Any  present  or  future  trustee  of  these  presents  may  at  any  Any  trustee 
time  resign  the  trusteeship  by  signing  a  note  addressed  to  the  '"^^^  ^•"^'^°- 
committee  expressing  his  wish  to  resign,  and  the  committee  may 

at  any  time  remove  any  trustee  from  the  trusteeship  for  any 
reason  which  may  appear  to  them  sufficient  and  without  assigning 
any  reason. 

8.  (1.)  Whenevek  there  shall  be  a  vacancy  in  the  trusteeship  Power  to 
caused  by  death,  resignation,  or  removal,  or  any  other  cause,  the  Sies"" 
committee  of  management  may  by  a  resolution  nominate  one  or 

more  trustee  or  trustees  to  supply  the  vacancy,  and  upon  any 
such  nomination  the  number  of  trustees  may  be  augmented  or 
reduced,  provided  that  the  number  be  never  more  than  live  or 
less  than  three. 

(ii.)  Effect  shall  be  given  to  every  such  resolution  by  a  deed 
executed  by  the  secretary  for  the  time  being  of  the  hospital,  and 
for  the  purposes  aforesaid  such  secretary  shall  have  power 
to  appoint  a  new  trustee  or  new  trustees  hereof  and  to  vest  the 
property  in  the  new  and  continuing  trustees,  and  the  provisions 
of  the  Trustee  Act,  1893,  shall  apply  accordingly. 

9.  Whenever    by  these  presents,   or  by   any  such    rules    or  Eesoiutionof 
regulations  as  aforesaid,  a  resolution  of  the  committee  or  of  a  o™etT"' 
general  meeting  of  governors    is  required   for   any  purpose,  a  "o'be'''^' ^""^ 
copy  of  such  resolution  purporting  to  be  signed  by  the  chairman   evidenced. 
of  the  committee,  or  the  chairman  of  the  general  meeting  by 
which  such  resolution  shall  have  been  passed,  shall  be  deemed  to 
be  sufficient  evidence  thereof,  so  far  as  regards  any  purchaser, 
mortgagee,  lessee  or  other  person  dealing  with  the  Trustees  for 
money  or  money's  worth. 


In  witness,  &c. 


No.  IXa. 


CONVEYANCE  of  Land   hij   a-aij  of  gift  as  a  Site  for  a 
Cottage  Hospital  {s). 

THIS    INDENTURE,    made    the    day    of   ,     i9-_ 

Between  A.  B.,  of,  &c.  (hereinafter  called  the  Donor)',  of  the 

(s)  See  notes  to  Free  IIIc,  p.  995,  sup. 


Parties. 
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(precedents)  charities. 


Recital  of 
intention  to 
establish 
cottage  hos- 
pital and 
appointment 
of  committee. 


Agreement  to 
give  site. 


Witnessing 
part. 

Donor  conveys 
site  to 
Trustees, 
in  trust  to 
permit  land 
and  building 
to  be  used  as 
a  cottage 
hospital. 


Rules  and 
regulations  to 
be  framed  and 
to  provide  for 
appointment 
of  committee 
of  manage- 
ment or  other 
governing 
body, 


also  conditions 
of  admission. 


Power  to  sell 
site  and  with 
proceeds  pur- 
chase other 
site. 


one  part,  and  the  said  A.  B.,  C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  and 
G.  H.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  other  part : 

Whereas  it  is  proposed  to  establish  a  cottage  hospital  for  the 
treatment  and  relief  in  sickness  of  poor  persons  living  in  the 
parishes  hereinafter  mentioned,  and  a  committee  has  been 
appointed  to  collect  subscriptions  for  the  building  and  endow- 
ment thereof,  and  the  Trustees  are  members  of  such  committee : 

And  whereas  the  Donor  has  agreed  to  give  the  piece  of 
land  hereinafter  described  as  a  site  for  such  hospital : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  The  Donor  hereby  freely  and  voluntarily  gives  and  conveys 
unto  the  said  C.  D. 

All  that,  &c.  {dcscrihe  laud), 

To  hold  unto  the  said  C.  D.  in  fee  simple  To  the  use  of  the 
Trustees  in  fee  simple,  Upon  trust  to  permit  the  same  and  the 
building  or  buildings  to  be  erected  thereon  to  be  used  as  a  cottage 
hospital  for  the  treatment  and  relief  in  sickness  of  poor  persons 

living  in  the  Parish  of  F ,  or  any  of  the  following  Parishes, 

namely  :    ,    ,    subject    to    the   provisions    hereinafter 

contained. 

2.  The  Trustees  or  the  survivors  or  survivor  of  them  or  the 
executors  or  administrators  of  such  survivor  or  other  the  trustees 
or  trustee  for  the  time  being  hereof  (hereinafter  included  in  the 
expression  the  Trustees)  and  any  committee  appointed  or 
approved  of  by  them  may  from  time  to  time  make  rules  and 
regulations  for  the  management  and  government  of  the  said 
hospital,  and  may  modify  or  alter  the  same  ;  and  such  rules  and 
regulations  shall  provide  (among  other  things)  for  the  appointment 
of  a  committee  of  management  or  other  governing  body  either  by 
the  election  of  the  subscribers  or  in  any  other  manner  which  may 
be  thought  desirable,  but  so  that  the  Trustees  shall  always  be 
ex  officio  members  of  the  said  committee  or  governing  body,  and 
the  said  rules  and  regulations  shall  also  prescribe  the  conditions 
of  admission  to  the  said  hospital ;  and  it  may  be  made  one  of  such 
conditions  that  patients  able  so  to  do  shall  pay  part  of  the  expense 
of  their  maintenance  and  treatment  in  the  said  hospital. 

3.  If  at  any  time  the  committee  of  management  or  other  the 
governing  body  of  the  said  hospital  shall  consider  that  the 
existing  building  is  inconveniently  situated  for  the  purposes  of 
the  hospital,  and  that  it  will  be  better  to  remove  the  hospital  to 
another  site,  then  and  in  such  case  the  Trustees  may,  by  the 


CONVEYANCE   OF   COTTAGE    HOSPITAL   SITE.  1009 

eonveye.  and  tlTe  b^M  fg^'^rnTd'^.r",  f  '^  ''^"^^^ 

of   the    sale  purchase   aLthe     st   and     Le    1         '  r"''' 
thereon.  ^"^  ^^^^*  ^   »ew  hospital 

ot'thlTsaM  rsS!r:,:JuTaT7°'  T  °"'^'-  «°™"""°  '^""■^  -»-»^'™ 

the  said  ho.spUalLowLi:"^^^^ 

sni-ii^nrf  ^v  ^fi         •  "^      lequiied,  or  for  want  of  adeanafp  squired, 

suppoit  or  otherwise  cannot  be  effectuallv  l-p..f  ^^^equate  ^nd  to  sell 

any  other  reason  i>   will   u     ^  ^^^^^^lly  kept  up,  or  that  for  lanciandappiy 
J        «i   reason  it   will  be  desirab  e  to  convert  fl-.^  ^.;a  i     ^   pioceedsfor 

the  T.s.ees  i;  ^t^' trerr^^l'—'ert  ^^^ 
governing  body,  and  with  the  annrovll  nf  ',  """^"'""^  O"- 
missioners,  sell  thesaid  land  a^d  b'  M  ™  s  and  In  ::;  '. '"": 
money  to  arise  from  such  sale.  In  t.vs"  W  „!  f  .  '  "'' 
more  exclusivelv  of  nfbo,.  „,.    ,.  .   ,  °'  '""^''  «"«  or 

Of  the  Parish  :fF—:,;:r^  1"^«  "^aritable  institutions 

01  the  poor  inhabitant;  0    thr    Pari  rrT^T'"?'"''""'^' 
majority   of   them    =.bnll    ;    Ti,  ,  '^*'  T™stees  or  the 

aiscUn  by'a:;d:'::"ap;i,'t^"'  ^'^"'"'^  ^-^  ""-"'-"^'' 
Of  the';rrb:':ixr^i^^^^  ^r^-"  — ^  — . 

before  as  ift^,.  „„  conteued   upon  them,  and  as  well   Trastees  lo  b. 

■e.oie  as  attei  conveyance,   the  statpmonf  „t  .i,     m      .  snfficieni 

the  sale  lias  been  dnlv  ,„n,         f,™™'  «'  '!>«  Trustees  that  evi,ie„c,  a.t 

governing  body  sht^l\r      T      ^  '"^^  '°""'"««  <"■  <>"'«'■  '"'^"i-^- 
purchaserof  tlfefac    sosJ^T    "7^'"'*'°'=^   ''   '•«8-''«  "- 
bound  or  conee:™:Ho  ™;;;The:m^  ''''''''''  ^"^"  "»'  ^« 

Ti^'jrz^,  S'S;::  ,r-'-  -^-^  ^^  the  s«.., 

Char.ty  hereby  established.   '''         """  ""^^^^"'^  '""^  '»  '^^^  SS,C 

In    witness     &c  ^®^^  trustees 

'  to  apply. 
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(precedents)  charities. 


Transfer  to 
Trustees. 


No.  IXb. 

INSTEUMENTS  for  same  imrposc  as  last  Precedent,  ichere 
Land  is  Eegistered  (0- 

1.  Instrument  of  Transfer. 

(Heading  as  in  Precedent  Ic,  p.  981.) 

(Date.)  In  pursuance  of  the  Mortmain  and  Charitable  Uses 
Act,  1888,  I,  A.  B.,  of,  &c.,  hereby  transfer  to  myself  and 
C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.,  the  land, 
&c.,  to  be  used  as  a  site  for  a  cottage  hospital  for  the  treat- 
ment and  relief  in  sickness  of  poor  persons  living  in  the 
parishes  of and . 

(Execution  and  attestation.) 


Recital  of 
intention  to 
establish 
cottage 
hospital  and 
appointment 
of  committee. 


Transfer  cf 
site  by  way 
of  gift  to 
Trustees. 


Declaration  by 
Trustees. 


Rules  and 
regulations  to 
be  framed,  &c. 


2.  Contemporaneous  Deed. 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
A.  B.,  of,  &c.,  C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c. 
(hereinafter  together  called  the  Trustees),  Send  greeting  this 
day  of 

Whereas  it  is  j)roposed  to  establish  a  cottage  hospital  for  the 
treatment  and   relief  of    poor   persons   living   in   the    Parishes 

of  ,    and   the    above-named    persons    are   members    of   a 

committee  appointed  to  collect  subscriptions  for  the  building 
and  endowment  thereof : 

And  whereas  the  said  A.  B.  has  by  an  instrument  of  transfer 
in  the  prescribed  form  bearing  even  date  with  these  presents 
transferred  a  piece  of  land  therein  described  and  of  which  he 
is  registered  proprietor  to  the  Trustees  as  a  site  for  such 
hospital : 

NOW  THESE  PRESENTS  WITNESS  and  the  Trustees 
hereby  declare  as  follows  : — 

1.  The  hospital  to  be  built  on  the  said  land  shall  be  managed 
and  governed  according  and  subject  to  such  rules  and  regulations 
as  shall  from  time  to  time  be  made  or  approved  of  by  the  Trustees 


(t)  See  notes  to  Prec.  IIIc,  p.  995. 
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or  the  survivors  or  survivor  of  them  or  the  executors  or 
administrators  of  such  survivor  or  other  the  trustees  or  trustee 
for  the  time  being  hereof  (hereinafter  included  in  the  expression 
The  Trustees). 

2,  The  rules  and  regulations  to  be  framed  as  aforesaid  shall 
provide,  &:c.  {The  rcmaindrr  of  the  deed  icill  he  similar  to 
No.  IXa.,  tlte  2)iorisions  heiiifi  arraiujed  in  paratjraphs.) 

In  witness,  &c. 

No.  Xa. 

CONVEYANCE  of  Land  as  a  Site  for  an  Iron  Church, 
with  power  for  the  Trustees  to  convey  it  to  the  Eccle- 
siastical Commissioners  in  case  <f  its  heing  enlarged 
into  a  Permanent  Building  (,r). 

Under  the  authority  of  the  Places  of  Worship   Sites  Act,  1873,  Conveyance  by 
I,  A.  B.,  being  under  the  Will  of  X.  Y.,  of,  &c.,  tenant  for  my  in"p<^ssession^ 
life  in  possession  of  (among  other  hereditaments)  the  piece  of  [^"ta^nn"* 
land   hereinafter   described,   Do  by  these   presents   freely  and  remainder. 
voluntarily  and  without  any  valuable  consideration,  and  with  the 
concurrence  (hereby  testified)  of  my  eldest  son,  C.  B.,  the  person 
next  entitled  under    the   said  Will   for  a  beneficial  interest  in 
remainder  in  tail  in  the  said  piece  of    land,  give,  grant,  and 
convey,  and  I,  the  said  C.  B.,  of  &c.,  do  hereby  freely  and  volun- 
tarily,   and    without    any    valuable    consideration,    grant    and 
confirm  unto  the  Kev.  E.  F.,  the  present  Vicar  of  the  Parish  of 

,  and  G.  H.   and  I.  K.,  the  present  churchwardens  of  the 

said  Parish 

{x)  See  the  Places  of  Worship  Sites  Acts,  1873  and  1882.  Under  these  Acts 
where  a  tenant  for  life  wishes  to  convey  land  as  a  site  for  a  church,  chapel, 
meeting-house  or  other  place  of  Divine  Worship,  or  for  a  residence  for  a 
minister  officiating  in  such  place  of  worship,  or  for  a  burial  place,  either  the 
person  next  entitled  in  fee  simple  or  in  tail  must  join  in  the  conveyance.  If 
the  i)erson  next  entitled  is  unborn  or  not  ascertained,  then  the  next  remainder- 
man (whether  entitled  for  life,  in  fee  or  in  tail),  or  if  none  such,  then  trustees  of 
the  land  dimng  the  suspension  or  contingency  of  the  immediate  or  expectant 
estate  in  fee  or  in  tail,  must  join.  When  the  conveyance  is  for  valuable 
consideration  the  purchase-money  must  be  paid  to  the  trustees  of  the  settle- 
ment, or  if  there  are  none  in  existence,  then  to  two  trustees  to  be  appointed 
in  writing  by  the  tenant  for  life. 

64—2 
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(precedents)  charities. 


To  vicar  and 
church- 
wardens of 
parish  as  site 
for  a  church. 


Vicar  and 
church- 
wardens to 
have  sole 
control. 


Recital  that 
iron  church 
intended  at 
first,  and 
ultimately  a 
XJernianent 
church 


Declaration 

that  if  perma- 
nent church 
built,  site  may 
be  conveyed  to 
Ecclesiastical 
Commis- 


All,  &c.  {parcels), 

To  HOLD  unto  and  To  the  use  of  the  said  E.  F.,  G.  H.,  and 
I.  K.,  and  their  heirs,  for  the  purposes  of  the  said  Act,  and  to 
be  applied  (either  alone  or  in  conjunction  with  any  adjoining 
land  which  may  be  obtained  for  the  purpose)  as  a  site  for  a 
church  or  chapel  of  ease  for  the  celebration  of  divine  service 
according  to  the  doctrine  and  rites  of  the  Church  of  England  as 
by  law  established,  and  for  no  other  purpose  whatever  : 

And  it  is  hereby  declared,  that  unless  and  until  the  said 
land  shall  become  vested  in  the  Ecclesiastical  Commissioners  as 
hereinafter  provided,  the  erection  of  the  church  or  chapel 
thereon,  and  the  arrangements  for  the  conduct  of  divine  service 
therein,  and  the  management  of  the  same  generally,  shall  be 
under  the  sole  control  of  the  persons  who  shall,  for  the  time 
being,    be   the   vicar   and   churchwardens    of    the   said  Parish 

of ;  And  if  and  whenever  the  legal  estate  in  the  said  land 

shall,  under  these  presents,  be  vested  in  any  person  or  persons 
other  than  the  vicar  or  churchwardens  for  the  time  being,  such 
person  or  persons  shall  convey  and  deal  with  the  same  from 
time  to  time  as  the  said  vicar  and  churchwardens  shall  direct : 

And  where.\s  it  is  contemplated  at  present  to  erect  only  an 
iron  temporary  church  on  the  said  land  (to  be  licensed  by  the 
Archbishop  of  Canterbury),  the  same  not  being  large  enough 
for  a  permanent  building,  but  it  is  hoped  that  the  site  may 
hereafter  be  enlarged  by  the  acquisition  of  other  land,  and  that 
a  permanent  church  may  be  then  built,  in  which  case  it  might 
be  desirable  that  the  same  should  be  vested  in  the  Ecclesiastical 
Commissioners  for  England  under  the  Church  Building  Acts : 

Now  IT  IS  HEREBY  DECLARED,  that  if  the  Said  vicar  and 
churchwardens,  for  the  time  being,  shall  at  any  time  hereafter 
determine  to  have  a  permanent  church  erected,  either  wholly  on 
the  land  hereby  conveyed,  or  partly  on  that  land  and  partly  on 
other  land  to  be  hereafter  acquired  for  the  purpose,  then  and  in 
such  case  the  said  vicar  and  churchwardens  may  convey  the  said 
land,  or  cause  the  same  to  be  conveyed,  to  the  Ecclesiastical 
Commissioners,  or  as  the  said  Commissioners  shall  direct,  to  be 
devoted  when  consecrated  to  ecclesiastical  purposes  for  ever,  by 
virtue  and  according  to  the  true  intent  and  meaning  of  the 
Church  Building  Acts,  1818  to  1884. 

In  witness,  &c. 
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No.  Xb. 

INSTRUMENT  for  same  imrpose    as   last  Precedent  where 
Land  is  Registeeed. 

(Heading  as  in  Precedent  Ic,  j).  981.) 
(Date.)     In  pursuance  of  the  Places  of  Worship  Sites  Act,  1873,  Transfer  by 

^  ^  r  r  tenant  for  life 

I,  A.  B.,  of,  &c.  {tenant  for  lije),  with  the  concurrence  ot  my  withconcur- 
eldest  son,  C.  B.,  of,  &c.,  hereby  transfer  to  the  Rev.  E.  F.,  !,o" ToTrusteL 
of,  &c.,  G.  H.,  of,  &c.,  and  I.  K.,  of,  &c.,  the  land,  &c.,  for  ^^f^^^j^^^^f'^" 
the  purposes  of  the  said  Act,  and  to  be  applied  as  a  site  for 
a  church  or  chapel  of  ease  for  the   celebration  of   divine 
service  according  to  the  doctrine  and  rites  of  the  Church  of 
England  as  by  law  established  and  for  no  other  purpose 
whatsoever  :  And  it  is  hereby  declared,  that  no  land  other 
than  that  hereby  transferred  is  now  held  by  the  transferees 
for  the  same  purpose  ;  And  we,  the  said  E.  ¥.,   G.  H.,  and 
I.  K.,  accept  such  transfer. 

(The   transfer  must  he  executed  by  A.  B.  and  C.  B.,  and  hij  the 
Trustees,  and  attested.) 

Contemporaneous  Deed. 

THIS    INDENTURE,     &c.    (parties    (1)    A.    B.;    (2)    C.  B.  ; 

(3)    Trustees — tliis  deed   will  recite   the   transfer  and  contain  the 
special  provisions  contained  in  Precedent  Xa.), 


No.  XL 

DEMISE  of  Land  for  a  Long  Term  at  a  Nominal  Rent  to 
an  Urban  Sanitary  Authority  {y)  for  a  Public  Park 
or  Recreation  Ground  (^). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Lessor,  which  expression  where  the  context  so 
admits  includes  his  heirs  and  assigns),  of  the  one  part,  and  the 

{y)  S.  8  of  the  Local  Government  Act,  1894,  enables  a  Parish  Council  to 
acquire  land  for  these  purposes. 

[z)  See  the  Public  Health  Act,  1875,  s.  164,  as  amende;!  by  the  P. 
H.   Act,   1890.     An  assurance  for  the   above  purposes  is  exempted  from 
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(precedents)  charities. 


Demise  to 

urban 

authority. 


Reservation 
of  mines,  &c. 


Term  of 
999  years, 
at  nominal 
rent. 

Covenants  by 
Corporation. 


Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of ,  in  the 

County  of ,  being  the  urban  sanitary  authority  for  the  said 

Borough  (bereinafter  called  the  Corporation,  which  expression 
where  the  context  admits  includes  their  assigns),  of  the  other 
part, 

WITNESSETH  that  the  Lessor  hereby  demises  unto  the 
Corporation 

All  that  piece  of  land,  &c., 

Except  and  reserving  unto  the  Lessor  all  mines  of  coal,  iron- 
stone, fireclay,  water  and  otber  substances  in  and  under  the 
premises,  with  all  necessary  powers  for  getting  the  same,  so 
that  no  entry  be  made  upon  the  surface  of  the  said  land  for 
that  purpose,  but  so  also  that  the  present  or  future  owners  or 
lessees  of  the  minerals  shall  not  be  liable  for  any  damage  that 
may  have  arisen  or  have  been  occasioned,  or  may  hereafter  arise 
or  be  occasioned,  to  the  surface  or  to  any  present  or  future 
buildings  or  erections  thereon,  by  subsidence  or  otherwise, 
by  reason  of  working  the  minerals  or  any  adjacent  minerals, 
and  whether  the  minerals  or  any  of  them  have  been  already 
worked  or  got  or  shall  hereafter  be  worked  or  got,  to  the  intent 
that  no  right  to  the  support  of  the  surface  by  any  subjacent  or 
adjacent  minerals  shall  be  conferred  on  the  Corporation  or 
implied  from  this  lease ;  But  with  power  for  the  Corporation  to 
dig  for  and  use  any  common  clay,  marl,  and  sand  in  the  said  land 
for  the  purposes  of  the  Park  hereinafter  mentioned,  but  so  that 
such  clay,  marl,  and  sand  shall  not  be  manufactured  into  bricks 
or  other  articles,  or  be  sold  or  removed  from  the  said  land  : 

To  HOLD  (subject  to  the  rights  of  any  yearly  tenants)  unto  the 

Corporation  for  the  term  of  999  years  from  the day  of , 

19 — ,  Yielding  and  Paying  therefor  the  3'early  rent  of  ten 
shillings ; 

And  the  Corporation  for  themselves  and  their  assigns  hereby 
covenant  with  the  Lessor  in  manner  following  (that  is  to  say) :  — 

1.  That  the  Corporation  will  during  the  said  term  pay  all 
existing  and  future  rates,  taxes,  assessments,  and  outgoings  of 

the  provisions  of  Parts  One  and  Two  of  the  Mortmain,  &c.  Act,  1888,  hence 
does  not  reqnii'e  enrohnent  at  the  Central  Office;  see  s.  6  (1)  of  that  Act. 
The  deed  must,  however,  be  executed  not  less  than  twelve  months  before 
the  death  of  the  Lessor  and  must  be  enrolled  with  the  Charity  Commissioners, 
see  s.  6  {2)  of  the  Act  of  1888. 
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^.   iHAT  tlie  Corijoratioii  will  forth wiHi  q<-  fi,  • 

proceed  to  lay  out    he  l-indrr.hf^  !  ^''''  "^^""'^   Toiayouciand 

L  1  iiereby  demised  as  and  for  a  nnhliV   '^^'^P'^k. 

park  or  .^creation  ground,  and  will  for  that  mvoseJST. 
same  with  ornamental  trees  and  shrubs  and  n  ,  f      .  . 

4.  Teat  the  Corporation  will  permit  the  inhabitants  of 
and  the  neighbourhood  therpof  .,!.!  fi  ^  "inhabitants  of To  permit 

the  use  and'en,o..e::;  TZ  sTld  t:^^^^^^  --"" 
purposes  of  recreation  at  all  reasonable  ti. Js  dti^'^tlfe'sl 

trade,  or  socia   questions  or  othpr  maff.        t        ^''i^di,ieiigious,  religious 
hplrl  n.  ...r  •         '"''''""«'  01  otnei  matters  of  controversy  to  be  'meetings 

..  .h.  L..L  „  I,!. , , :  :  E" ;  iT"'.  """"■■•  .•■--- 

of  anv  adioir,;,,™  „        ■  ti       ."""''"''"«  owners  or  occupiers  to  neighbour, 
oi  any  aajommg  or  neighbouring  ijroperty.  i"s  i>iV«j-. 

7.  That  the  Corporation  will  not  assign,  underlet  or  narf  ^ith 

he  possession  of  the  premises  or  any'p^,  th ei  f  d^  the  ^""'=°' 

suL't^re^s  :ra"  th"f'  "^  ^^^^  '^™  ^'■^«^'  -•  - '» --' 

erection,  either  peiCnen    or    elotrwilb"  rf.'"''"'"«  "'  "-»""" 
licenceinwritingoftheLessor       ^       ^'      *  °"'  *'''  '"■'™"'^  ""*"'■ 


permit 
political  or 
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and  decency  therein,  and  for  any  other  purposes  for  which  bye- 
laws  and  regulations  are  usually  made  in  like  cases  {a). 
In  witness,  &c. 


No.  XII. 

CONVEYANCE  on.  a  sale  of  a  Building  and  Land    for  a 
Nonconformist  Chapel  and  a  Minister's  House  (^). 


Parties. 


Conveyance 
to  Trustees. 


Trust  to  per- 
mit same  to  be 
used  as  a  place 
of  worship  by 
dissenting 
society. 


THIS  INDENTURE,  made  the day  of ,  19—  Between 

A.  B.,  of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part,  and 

,  of,  &c.,  and ,  of,  &c.  (hereinafter  called  the  Trustees), 

of  the  other  part, 

WITNESSETH  that  in  consideration,  &c.,  the  Vendor,  As 
Beneficial  Owner,  hereby  conveys  unto  the  Trustees 

All,  &c.  [parceh). 

To  hold  unto  and  To  the  use  of  the  Trustees  in  fee  simple 
upon  the  following  trusts  (that  is  to  say)  : — 

1.  The  Trustees  shall  permit  the  premises  to  be  used  as  a  place 


(a)  Model  bye-laws  for  the  regulations  of  pleasure  grounds  are  issued  by 
the  Local  Government  Board ;  see  aLso  the  Public  llealth  Acts  Amendment 
Act,  1907,  s.  76. 

[h)  Most  dissenting  denominations  have  model  trust  deeds,  as  to  which 
inquiries  should  be  made. 

This  deed  seems  to  come  within  s.  7  (2)  of  the  Mortmain,  &c.  Act, 
1 888,  if  the  land  does  not  exceed  two  acres  and  so  far  as  it  is  to  be  used  for 
the  erection  of  a  chapel,  &c.  ;  but  as  the  trustees  have  jiower  to  apply  the 
proceeds  of  a  sale  for  promoting  the  objects  of  the  society  generally,  it  may 
be  open  to  question  whether  this  is  covered  by  the  exemption.  On  the  whole, 
it  will  be  prudent  to  enrol  the  deed  in  the  Central  Office,  and  for  the  vendor 
to  execute  it  in  the  presence  of  two  witnesses. 

Under  the  Places  of  Eeligious  Worship  Eegistration  Act,  1855,  s.  9,  the 
building  will  be  exempt  from  the  provisions  of  the  Charitable  Trusts  Acts 
if  it  is  registered  as  a  place  of  religious  worship  and  so  long  as  it  is  houa  fide 
used  as  such,  except  so  far  as  relates  to  the  appointment  and  removal  of 
trustees,  the  vesting  of  real  or  personal  estate,  and  the  estabbshment  of 
schemes,  as  to  which  see  C.  T.  Act,  1869,  s.  15.  By  the  C.  T.  (Places  of 
Eeligious  Worship)  Act,  1894,  the  exemption  contained  m  the  Act  of  1855 
is  extended  to  certain  other  lands  and  buildings. 


CONVEYANCE    OF    NONCONFORMIST   CHAPEL.  1017 

of  public  worship  by  the  Society  of  Protestant  Dissenters  called 
— — ,  and  shall  permit  to  officiate  in  the  said  building  and  to 
reside  in  any  house  which  may  hereafter  be  erected  upon  the 
premises  such  person  or  persons  of  the  denomination  of  Pro- 
testant Dissenters  called as  the  members  of  the  said  Society 

present  at  any  chapel  meeting  duly  assembled  for  that  purpose, 
by  public  notice  to  be  given  in  the  said  building  during  public 
worship  on  the  two  Sundays  immediately  preceding  such  chapel 
meeting,  or  two-thirds  of  them  in  number  (hereinafter  called 
the  prescribed  majority),  shall  from  time  to  time  elect  as  their 
minister  or  pastor  daring  their  will  and  })leasure. 

2.  The  Trustees  shall,  if  a  schoolroom  shall  be  erected   or  to  allow 
provided  upon  the  premises  or  any  part  thereof,  or  if  there  shall  a^other^  °° 
be  no  separate  schoolroom  or  schoolrooms,  and  the  prescribed  ]^,gij°|j*°  ^® 
majority   shall   consider   it   necessary  or   expedient   to   hold   a  building. 
Sunday  or  other  school  or  schools  in  any  proper  part  of  the  said 
building,  permit  a  Sunday  or  other  school  or  schools  to  be  held, 
conducted,  and  carried  on  from  time  to  time  in  the  said  building, 

but  only  at  such  hours  and  times  as  shall  not  interfere  with 
divine  worship,  and  in  all  cases  subject  to  such  regulations  as 
shall  be  agreed  upon  by  the  prescribed  majority. 

3.  The  Trustees  shall  from  time  to  time  raise  such  sum  or  Power  to 
sums   as   the  prescribed  majority  shall  direct   by  mortgage   or  exchange,'  and' 
mortgages  of  all  or  any  part  of  the  premises,  and  also  when  so 

required  by  the  prescribed  majority  sell  the  premises  or  any 
part  thereof  or  exchange  the  same  or  any  part  thereof  for  any 
other  hereditainents,  whether  freehold,  copyhold,  customary,  or 
leasehold,  or  demise  the  same  for  any  term  of  years  (c),  but  so 
that  the  Trustees  shall  stand  possessed  of  the  hereditaments 
which  shall  be  so  taken  in  exchange  upon  the  same  trusts  as 
are  hereinbefore  declared  concerning  the  hereditaments  hereby 
conveyed,  and  shall  stand  possessed  of  the  money  which  from 
time  to  time  shall  be  received  on  any  mortgage,  sale,  or  exchange, 


(c)  The  above  powers  of  mortgaging,  selling,  exchanging,  and  leasing 
cannot  be  exercised  after  the  building  has  ceased  to  be  used  as  a  place  of 
religious  worship  without  the  approval  of  the  Charitj^  Commissioners ; 
and  in  a  mortgage  made  by  order  of  the  Commissioners  provisions  will  be 
inserted  for  pajnng  off  the  principal  money  by  instalments  :  C.  T.  Act,  1855, 
bs.  29  30. 
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If  Society  is 
dissolved, 
premises  to  be 
held  on  other 
trusts. 


New  Trustees. 


(precedents)  charities. 

or  in  respect  of  the  rents  and  profits  of  the  premises,  Upon 
trust  to  lay  out  and  apply  the  same  either  in  the  purchase 
of  other  hereditaments,  to  ])e  held  upon  the  same  trusts  as  are 
hereinbefore  declared  concerning  the  premises  hereby  con- 
veyed, or  in  the  repair  or  improvement  of  the  trust  property,  or 
for  promoting  the  objects  of  the  said  Society,  in  such  manner  as 
the  prescribed  majority  shall  from  time  to  time  direct. 

4.  The  Trustees  shall,  if  the  said  Society  shall  be  totally 
dissolved  or  dispersed,  or  the  regular  public  worship  at  the  said 
building  be  discontinued  for  at  least  twelve  consecutive  calendar 
months,  stand  possessed  of  the  premises.  Upon  trust,  &c.  {here 
specify  tJie  trust  or  object  for  irhicJi  the  huUdiufj  may  he  used  in 
tlie  event  referred  to). 

5.  Peovided  always,  that  if  and  when  the  number  of  the 
trustees  for  the  time  being  hereof  shall  by  death  or  otherwise 
be  reduced  to  five  or  less  (or  oftener  if  the  prescribed  majority 
shall  think  it  expedient)  so  many  other  persons  shall  be 
appointed  to  be  trustees  hereof  as  shall  make  up  the  whole 
number  of  trustees  to  nine,  such  new  trustees  to  be  from  time 
to  time  appointed  by  the  prescribed  majority. 

In  witness,  &c. 


No.  XIII. 

APPOINTMENT  of  New  Trustees  of  the  Chapel,  tt'c, 
erected  j)?o-s//a»f  to  the  last  Precedent  under  the  Trustee 
Appointment  Acts  (d). 

MEMOKANDUM    of     the    choice    and    appointment    of    new 
Trustees  of  the  chapel  at ,  in  the  County  of  ,  known  as 


statutory- 
provisions  for 
facilitating  the 
appointment 
of  new  trustees 
of  land  held 
in  trust  for 
religious  or 


(f/)  Provision  is  made  to  facilitate  the  api^ointment  of  new  trustees,  held 
in  trust  for  religious  or  educational  purposes,  by  the  Trustee  Appoint- 
ment Acts,  1850,  1869,  and  1890  (13  &  14  Vict.  c.  28  ;  32  &  33  Vict.  c.  26 ; 
53  &  54  Vict.  c.  19).  The  Act  of  1850  provides  that  whenever  freehold, 
leasehold,  or  copyhold  property  in  England  or  Wales  has  been  or  shall  be 
acquired  by  any  congregation,   society,   or  body  of  persons  associated  for 
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The Independent  Chapel,  and  the  minister's  house  adjoin- 
ing thereto,  at  a  meeting  duly  convened,  constituted,  and  held 


religious  purposes,  or  for  the  promotion  of  education,  as  a  chapel,  meeting-   educational 
house,  or  other  place  of  religious  worship,  or  as  a  dwelling-house  for  the 
minister,  with  offices,  gardens,  and  glebe,  or  land  in  the  nature  of  glebe,  for 
his  use,  or  as  a  school-hoiise,  with  the  schoolmaster's  house,  garden,  and 
playground,  or  as  a  college,  academy,  or  seminary,  with  or  without  grounds, 
for  air,  exercise,  or  recreation,  or  as  a  hall  or  rooms  for  the  meeting  or  transac- 
tion of  the  business  of  such  congregation,  or  society,  or  body  of  persons  ; 
and  whenever  the  conveyance,  &c.,  of  such  property  has  been  or  may  be 
taken  to  or  in  favour  of  a  trustee  or  ti'ustees  to  be  from  time  to  time 
appointed,  or  of   any  party  named  in  such  conveyance,  &c.,  or  subject  to 
any  trust  for  the  congregation,  or  society,   or  body  of  pei'sons,  or  of  the 
individuals  composing  the  same,  such  conveyance,  &c.,  shall  not  only  vest   Conveyance  of 
the  property  in  the  party  or  parties  named  therein,  but  also  in  theii'  sue-   ^^  trustees  to 
cessors  in  office  for  the  time  being,  chosen   and  appointed  in  the  manner   vest  in  their 
provided  or  referred  to  in  the  conveyance,  &c.,  or  in   any  separate  deed  or   o^jce  without 
instrument  declaring  the  trust,  without  any  transfer  or  other  assurance,    anj'  assurance. 
And  the  Act  also  provides  that  every  choice  and  appointment  of  a  new   Appointment 
trustee  shall  be  made  to  appear  by  some  deed  under  the  hand  and  seal  of   ^^^g^ggg  jj^^^ 
the  chairman  for  the  time  being  of  the  meeting  at  which  the  appointment   to  be 
shall  be  made,  and  shall  be  executed  in  the  presence  of  such  meeting  and   evidenced, 
attested  by  two  or  more  credible  witnesses,   and  the  deed  may  be  in  the 
form  contained  in  the  schedule  to  the  Act. 

The  Act  of  1850  is  extended  by  the  Act  of  18G9  to  burial  grounds. 

By  the  Act  of  1890  the  Act  of  1850  is  declared  to  ai)ply  to  and  include  Extension  of 
any  land  acquired  by  trustees  in  connexion  with  any  society  or  body  of  ^'^^  °^  |^^^  "^ 
persons  comprising  several  congregations  or  other  sections  or  divisions,  or 
component  parts  associated  together  for  any  religious  purpose,  when  such 
land  is  held  in  trust  for  any  of  the  following  purposes,  namely ; — (1)  A 
place  for  religious  worship  ;  (2)  An  endowment  or  provision  for  the  main- 
tenance of  any  place  of  religious  worship  or  the  minister  thereof,  or  pi'O- 
visiou  for  expenses  connected  therewith  ;  (3)  A  burial  ground ;  (4)  A  place 
for  education  and  training  of  students,  whether  for  the  ministry  or  for 
any  other  purpose ;  (5)  A  school-house  for  a  Sunday  school,  day  school,  or 
other  school ;  (6)  A  residence  for  a  minister  or  schoolmaster,  or  for  the 
caretaker  of  a  place  of  religious  worship,  or  of  a  school-house  or 
meetiug-house  or  offices  or  other  buildings  for  or  in  connexion  with  religious 
or  educational  piu'poses. 

The  power  for  the  appointment  of  new  trustees,  conferred  by  s.  10  of  the   Statutory 
Trustee  Act,  1893,  or  any  other  statutory  power  for  the  same  purpose  for  the   appoint°new 
time  being  in  force,  applies  to  all  land  acquired  and  held  on  trust  for  any  of  trustees  made 
the  purposes  to  which  the  above  Acts  apply.     And  any  such  statutory  power   cafes*^und^er° 
may  be  exercised  either  by  the  person  or  persons  and  in  the  manner  pro-   these  Acts. 
vided  by  that  power  or  by  the  person  or  persons  and  by  resolution  at  a 
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for  that  purpose  in  the  vestry-room  of  the  said  chapel  on  the 
day  of ,  19 — .     X.  Y.,  of,  &c.,  chairman. 

Names  and  descriptions  of  all  the  Trustees  named  in  the 
deed   of   conveyance   of   the   site   of   the   said   chapel   and 

premises,   dated   the   day   of  ,   18 —  \_or  on  the 

last  appointment  of  Trustees  made  the day  of  , 

18-]. 

A.  B.,  of,  &c. 

C.  D.,  of,  &c. 

E.  F.,  of,  &c. 

G.  H.,  of,  &c. 

I.  K.,  of,  &c. 

L.  M.,  of,  &c. 

N.  0.,  of,  &c. 

Names  and  descriptions  of  all  the  Trustees  in  whom  the  said 
chapel  and  premises  now  become  legally  vested. 


Provision 
against  con- 
current exer- 
cise of  powers. 

After  six 
months, 
appointment 
to  be  valid  in 
favour  of 
purchaser. 

Memorandum 
in  statutory 
form  to  be 
conchisive 
evidence  of 
certain 
matters. 


meeting,  or  in  any  other  mode  in  which,  nnder  the  in.strument  creating 
the  trust,  the  appointment  of  a  new  trustee  in  the  place  of  a  deceased 
trustee  can  be  effected  ;  but  where  a  special  qualification  is  required,  persons 
so  qualified  shall  alone  be  appointed  :  s.  3  of  the  Act  of  1890. 

Where,  by  force  of  the  Act  of  1890,  an  appointment  of  a  new  ti-ustee  is 
capable  of  being  made  under  a  power  in  any  instrument,  as  well  as  under 
a  statutory  power,  no  appointment  is  to  be  made  under  the  statutorj^ 
power  until  twelve  months  after  the  happening  of  the  vacancy :  s.  5. 

After  the  expiration  of  six  months  from  the  date  of  an  appointment  of 
new  trustees,  the  persons  appointed  shall  be  deemed  duly  appointed  and 
can  make  a  valid  and  effectual  conveyance  to  any  purchaser  or  mortgagee, 
if  no  proceedings  are  taken  in  the  meantime  to  impeach  the  appointment : 
s.  6. 

Whenever  the  trustees,  or  the  major  part  of  the  trustees,  or  any  other 
persons  j)resent  at  a  meeting  duly  constituted,  are  empowered  to  appoint 
trustees  by  resolution,  then  a  memorandum  of  the  apj)ointment,  which 
states  that  the  meeting  was  duly  constituted,  and  which  is  otherwise  made 
in  the  form  or  to  the  effect  and  also  subscribed  in  the  manner  directed  or  pro- 
vided in  the  Act  of  1850  and  the  schedule  thereto,  is  sufficient  and  conclusive 
evidence  that  the  appointment  was  duly  made,  without  any  evidence 
of  the  due  constitution  of  the  meeting  or  of  the  proceedings  thereat :  s.  7. 

The  above  Precedent  is  in  accordance  with  the  form  in  the  schedule  to 
the  Act  of  1850. 
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First — Old  continuing  Trustees  : 
E.  F.,  of,  &c. 
G.  H.,  of,  &c. 
L  K.,  of,  &c. 
L.  M.,  of,  &c. 
N.  0.,  of,  &c. 

Second — New  Trustees  now  chosen  and  apjDointed : 
P.  Q.,  of,  &c. 
K  S.,  of,  &c. 

Dated  this day  of ,  19 — . 

X.  Y.        (l.s.) 
Chairman  of  the  said  meeting  (c). 
Signed,   sealed,  and  delivered  by  the  said  X.  Y., 
as  chairman  of  the  said  meeting,  at  and  in  the 
presence  of  the  said  meeting,  on  the  day  and 
year  aforesaid,  in  the  presence  of 
T.  U. 
W.  Z. 


No.  XIY. 

CONVEYANCE  of  a  Schoolhouse  htj  the  Managers  of  a 
Public  Elementary  School  to  tlie  Local  Education 
Authority  under  section  23  of  tJie  Elementary  Educa- 
tion Act,  1870. 

THIS    INDENTURE,    made    the    day    of    — ,    19—    parties. 

Between  A.B.,  of,  &c.,  C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  G.  H.,  of,  &c., 
I.  K,  of,  &c.,  and  L.  M.,  of,  &c.  (hereinafter  called  the  managers), 
of  the  one  part,  and  The  — —  County  Council  (/),  being  the 
local  education  authority  for  the  said  County  (hereinafter  called 
the  Council),  of  the  other  part : 

(e)  This  memorandum  must  be  executed  by  the  chairman  of  the  meeting 
at  which  the  appointment  of  trustees  is  made  in  the  presence  of  the  meeting, 
and  such  execution  must  be  attested  by  two  witnesses  :  Trustee  Apjiointment 
Act,  1850,  s.  3. 

(/)  Where  a  county,  borough,  or  urban  district  council  are  the  local 
education  authority  they  can,  with  the  consent  of  the  Board  of  Education, 
appropriate  land  vested  in  them  in  that  capacity  for  other  purposes  approved 
by  the  Local  Government  Board. 
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Recital  of 

foundation 

deed. 


Erection  of 

school 

buildings. 


Date  of 
coming  into 
operation  of 
Act  of  1902. 

Appointment 
of  foundation 
managers, 


Whereas,  by  a  Deed  (hereinafter  called  the  Trust  Deed),  dated 

the day  of  ,  18 — ,  under  the  hand  and  seal  of  X.  Y,, 

the  said  X.  Y.,  under  the  authority  of  the  School  Sites  Act,  1841, 

granted   and   conveyed  a   piece  of  land   situated  at  ,  and 

containing,  &c..  Unto  and  To  the  use  of  the  Eector  and  church- 
wardens of  the  said  Parish  of for  the  purposes  of  the  said 

Act,  and  to  be  used  as  a  site  for  a  school  for  poor  persons  and 
for  the  residence  of  a  master,  and  for  no  other  purpose ; 
And  it  was  thereby  declared  that  such  school  should  be  at  all 
times  in  union  with  and  conducted  according  to  the  principles  of 
the  National  Society  for  Promoting  the  Education  of  the  Poor  in 
the  principles  of  the  Estal)lished  Church  throughout  England 
and  Wales  (r/) ;  And  it  was  also  declared  that  the  management 
of  the  said  school  should  be  vested  in  and  exercised  by  a 
committee   consisting  of  the  Rector  of  the  Parish,  his  licensed 

curate  or  curates  if  appointed  by  him,  and other  persons 

therein  named,  so  long  as  they  continued  to  be  subscribers  of  at 
least  20s.  a  year,  and  to  be  members  of  the  Church  of  England ; 
and  in  case  of  a  vacancy  the  successors  of  the  last- 
named  persons  were  to  be  selected  by  the  subscribers  in  the 
manner  therein  mentioned,  and  every  member  so  appointed  was 
to  sign  a  declaration  that  he  was  a  member  of  the  Church  of 
England  ;  And  the  Trust  Deed  contained  no  provision  for  the 
alienation  of  the  school  by  any  person  or  in  any  manner  or 
subject  to  any  consent  (//) : 

And  whereas  a  school  was  established  according  to  the  Trust 
Deed,  and  a  schoolhouse  and  master's  residence  erected  on  the 
said  piece  of  land,  the  costs  of  such  erection  being  defrayed 
partly  by  subscriptions  and  partly  by  means  of  a  grant  from  the 
National  Society : 

And  whereas  the  Education  Act,  1902,  came  into  operation 
in  the  County  of on  the day  of ,  1903  : 

And  whereas,  pursuant  to  an  order  of  the  Board  of  Education, 
dated  the day  of  ,  19 — ,  and  made  on  the  application 


(y)  This  provision  does  not  prevent  the  managers  from  transferring  the 

school  under  the  Act,  but  notice  of  the  intended  transfer  should  be  given  to 

the  National  Society:  National  Society  v.  Loudon  School  Board  (1874),  18  Eq. 

608. 

(/i)  If  the  deed  contained  any  such  provision,  it  must  be  complied  with  ; 

see  Act  of  1870,  s.  23. 


CONVEYANCE    OF    A    SCHOOLHOUSE.  1023 

of  the  committee  of  management  of  the  said  school,  the 
Managers  were  appointed  to  be  the  foundation  managers  of  the 
said  school : 

And  whereas  the  said  E.  F.  and  G.  H.  are  also  the  managers  '">t^  other 

.  ,         ,        ,  .  •Ill  managers. 

of  the  said  school,  appomted  by  the  Council  and  by  the 

parish  council  [or district  council]  respectively : 

And  whereas  the  Council   have   required   the   Managers   to  Requisition  by 

.  .  11,-  1     authority  as 

execute    certain    repairs    and     make    certain    alterations    and  to  repairs 
improvements  in  the  school  buildings  :  ^H^^  ^^^^' 

And  whereas  at  a  meeting  of  the  Managers  of  the  said  school  Meeting  of 
duly  convened  and  held  at  the  schoolhouse  on  the day  of  re'soUil^ion  for 

transfer. 


,  19 — ,  it  was  resolved,  that  by  reason  of  the  falling  oflP  of 

the  subscriptions  to  the  said  school  and  of  the  inadequacy  of  the 
funds  within  the  control  of  the  Managers  it  had  become  imprac- 
ticable to  comply  with  the  aforesaid  requisition  of  the  Council, 
and  that  it  was  desirable  to  make  an  arrangement  for  the  transfer 
of  the  school  buildings  to  the  Council,  reserving  to  a  committee 
of  management  constituted  under  the  provisions  of  the  Trust 
Deed  the  exclusive  use  of  the  school  premises  (except  the 
master's  residence)  for  the  purposes  of  the  said  trust  on  every 

Sunday,   and  also  between  tbe  hours  of  and in  the 

morning  on  every  Friday  in  each  year,  the  Council  undertaking 
the  repairs  and  insurance  against  fire  of  the  school  premises : 

And    whereas     notice    of     the    proposed    arrangement    has  Consent  of 

been  given  to  ,   being  the  only  trustee  of  the  said  school 

who  is  not  a  manager,  and  he  has  assented  to  the  same  in 
writing : 

And  whereas  on  the day  of the  proposed  arrange-  Consent  of 

ment  received  the  consent  of    (not    being  less  than  two-   SribeS  and 

thirds  of  the  annual  subscribers  to  the  said  school,  who  were  g'^^rdof 

Eiducation. 

present  at  a  meeting  duly  summoned  and  voted  on  the  ques- 
tion) and  also  received  the  consent  of  the  Board  of  Education 
on  the day  of ,  and  the  same  arrangement  was  after- 
wards, in   the  terms  of   the   said    resolution,   embodied   in    an 

Agreement,  dated  the  day  of  ,   and   made  between, 

&c.  {parties) : 

NOW  THIS  INDENTURE  WITNESSETH,  that  for  effectuating  conveyance  by 
the  said  arrangement,  and  in  exercise  of  the  powers   for  this 
purpose    conferred    by    the    Education    Acts,    1870    to    1909, 
and  in  particular  by  section  twenty-three  of  the  Act  of  1870, 


managers. 
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Parcels. 


Habendum. 


Council  to 
keep  the 
Ijreniises 
in  repair  and 
insured,  and 
]iei'niit  same 
to  V)e  used  by 
committee 
under  Trust 
deed  and 
during  certain 
hours  on 
Fridays. 


And  subject 
thereto,  that 
same  may  be 
a  school  pro- 
vided by 
Education 
Authority. 


the  Managers,  as  the  managers  of  the  said  school,  hereby  convey 
unto  the  Council : 

All  those  the  school  buildings  and  premises  situated  at 

aforesaid,  now  or  lately  used  for  the  purposes  of  the  said  Charity, 
including  the  master's  residence  and  tlie  yard,  playgrounds,  and 
outbuildings,  and  appurtenances  belonging  to  the  same,  which 
school  buildings  and  premises  are  delineated  on  the  plan  drawn 
on  these  presents,  and  are  thereon  coloured  pink  : 

To  Hold  unto  and  To  the  use  of  the  Council  and  their 
assigns  in  fee  simple,  To  and  for  the  intents  and  purposes 
following  (namely) :  To  the  intent  and  purpose  that  the 
Council  shall  at  all  times  hereafter  keep  the  said  schoolhouse 
and  premises,  and  the  fences  separating  the  same  from  the 
adjoining  properties,  in  good  repair,  and  all  buildings  upon  the 
premises  hereby  conveyed  insured  against  loss  or  damage  by 
fire  in  a  sum  equal  to  the  value  thereof,  in  some  respectable 
office  of  insurance,  to  be  selected  by  the  Council ;  And  to  the 
further  intent  and  purpose  that  the  Council  shall  permit  a 
committee  of  management,  constituted  from  time  to  time  accord- 
ing to  the  provisions  of  the  Trust  Deed,  to  have  the  exclusive 
use  of  the  premises  hereby  conveyed  (except  the  master's  resi- 
dence), for  the  purposes  of  their  trust,  on  every  Sunday  in  each 

year,    and   also   between    the   hours   of  and  in  the 

morning  of  every  Friday  in  every  year  :  And  subject  as  afore- 
said. To  the  intent  and  purpose  that  the  premises  may  be 
deemed  to  be  a  school  provided  by  the  Education  Authority 
within  the  meaning  of  the  Education  Act,  1902. 

In  witness,  &c. 


No.  XV. 

PETITION  for  a  Licence  in  Mortmain  (i). 

To  the  King's  Most  Excellent  Majesty. 

THE  HUMBLE  PETITION  of,  &c. 

SHEWETH  as  follows  :— 

Your   Petitioners   were   incorporated  by  Eoyal  Charter,    &c. 
{Recite  charter,  shortly  stating  amount   of  land  authorised  to   be 

{i)  No  stamp  is  required.     The  Petition  must  be  sealed  by  the  Corporation 
and  witnessed,  and  the  allegations  in  it  should  be  verified  by  a  Statutory 
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]ield,  and  that  the  amount  lias  been  exceeded  by  the  acqiiisitioji  of 

acres  in  the  ParisJi  of ,  in  the  County  of ). 

Under  the  circumstances  hereinbefore  stated  your  Petitioners 
are  desirous  of  obtaining  a  confirmation  of  their   title  to  the 

properties  in  the  Parish  of ,  the  rents  and  profits  whereof 

are  now  received  by  them,  and  also  to  acquire  and  hold  in 
Mortmain  other  lands  and  hereditaments. 

YOUR   PETITIONERS    THEREFORE    HUMBLY   PRAY   as 
follows : — 

That  your  Majesty  will  be  graciously  pleased,  in  case  any 
forfeiture  or  forfeitures  may  have  occurred  to  your  Majesty  or  to 
your  Majesty's  predecessors  in  respect  of  any  lands,  tenements, 

or  hereditaments  in  the  Parish  of ,  the  rents  and  profits 

whereof  are  now  received  by  your  Petitioners  by  reason  of  the 
quantity  of  land  limited  as  aforesaid  by  the  said  Charter  of  her 

late  Majesty  Queen having   been    exceeded,  to   remit    such 

forfeiture  or  forfeitures  and  to  grant  to  your  Petitioners  licence 
in  Mortmain  to  hold  to  them  and  their  successors  all  or  any 
of  the  premises  so  forfeited  ;  And  that  your  Majesty  will  also 
be  graciously  pleased  to  grant  to  your  Petitioners  a  licence  in 
Mortmain  to  take,  purchase,  and  bold  to  them  and  their  successors 
any  other  lands,  tenements,  or  hereditaments  in  the  Parish 
of  — — ,  not  exceeding  in  the  whole  with  those  already  held  by 
your  Petitioners acres. 

And  your  petitioners  will  ever  pray,  &c. 

Declaration.  The  petition  should  be  in  duplicate  and  must  be  presented 
through  the  Home  Office. 
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J.— DISSERTATION  ON  PARTNERSHIP. 

The  law  of  partnership  is  now  regulated  by  the  Partnership 
Act,  1890,  and  the  Limited  Partnerships  Act,  1907  (a). 

Sect.  I. — As  to  imrtnership  generally. 
Definition  of  Partnership  is  the  relation  which  subsists   between  persons 

partnership.  '■  '■ 

carrying  on  a  business  in  common  with  a  view  of  profit.  The 
receipt  by  a  person  of  a  share  of  the  profits  of  a  business  is 
prima  facie  evidence  that  he  is  a  partner,  but  does  not  of  itself 
make  him  a  partner.  Thus,  a  servant  or  agent  who  by  agree- 
ment receives  a  share  of  the  profits  by  way  of  salary,  or  the  widow 
or  child  of  a  deceased  partner  who  receives  a  part  of  the  profits 
by  way  of  annuity,  or  a  person  who  lends  money  to  a  person 
in  business  on  a  contract  in  writing,  and  signed  by  or  on 
behalf  of  all  the  parties  thereto,  that  the  lender  shall  receive  a 
rate  of  interest  varying  with  the  profits  or  shall  receive  a  share 
of  the  profits,  or  a  person  receiving  a  part  of  the  profits  by  way 
of  annuity  in  consideration  of  the  sale  by  him  of  the  goodwill 
of  the  business,  does  not  thereby  become  a  partner  (h).  But  a 
person  lending  money  on  any  such  arrangement  as  is  above 
described  or  the  vendor  of  a  goodwill  will  be  postponed  to 
other  creditors  in  the  event  of  the  borrower's  or  purchaser's 
bankruptcy  (c). 
partnei°to"^  Every    partner  is  an  agent   of   the  firm  for   the   purpose  of 

carrying  on  the  business,  and  the  acts  of  every  partner  who 
does  any  act  for  carrying  on  in  the  usual  way  business  of  the 
kind  carried  on  by  the  firm  are  binding  on  the  other  partners, 

(a)  See  generally  Lindley  on  Partnership  (7tli  ed.)  and  Pollock's  Digest 
of  the  Law  of  Partnershi^D  (9th  ed.). 
{h)  Act  of  1890,  ss.  1,  2. 
(c)  S.  3  ;  Re  Uildesheim,  1893,  2  Q.  B.  357. 


bind  firm. 
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unless  the  partner  so  acting  has  in  fact  no  authority  to  act 
for  the  firm  in  the  particular  matter,  and  the  person  with 
whom  he  is  dealing  either  knows  that  he  has  no  authority, 
or  does  not  know  or  believe  him  to  be  a  partner  ((/).  With 
regard  to  the  question  of  the  liability  of  a  firm  for  contracts 
entered  into  by  partners  or  others  on  behalf  of  the  firm(<'), 
the  general  rule  is  that  a  partner  has  full  authority  to  deal  with 
the  property  for  partnership  purposes  (/).  This  rule,  however, 
is  subject  to  the  qualification  that  a  partner  can  only  bind  his 
firm  so  far  as  his  actual  or  apparent  authority  extends.  Every 
partner  is  liable  jointly  with  the  other  partners  for  all  debts  and 
obligations  incurred  while  he  is  a  partner  {[/), 

All  partnership   propert}^  must,  be  held  and  appMed  by  the  Partnership 

propertj'. 

partners  exclusively  for  the  purposes  of  the  partnership,  and  in 
accordance  with  the  partnership  articles  (h),  and,  unless  the 
contrary  appears,  property  bought  with  money  belonging  to  the 
firm  will  be  deemed  to  have  been  bought  on  account  of  the 
firm  (/),  Where  land  has  become  partnership  property,  it  is  to 
be  treated,  as  between  the  partners  and  their  respective  heirs 
and  personal  representatives,  as  personal  estate  (k). 

A  writ   of  execution  will  not  issue  against  partnership  pro-  Procedure 
perty,  except  on  a  judgment  against  the  firm.     But  the  Court  partuershio 

.         .  .      ,  , .  property  for 

may,  on  the  application  of  a  judgment  creditor  of  a  partner,  piutners 

separate  judg- 

make  an  order  charging  the  partner's  interest  in  the  partnership  mentdebt. 
property  and  profits  with  the  debt,  and  may  appoint  a  receiver 
of  his  share  of  profits  and  of  any  other  money  coming  to  him 
as  partner  (/). 

{<!)  Act  of  1890,  s.  5. 

(c)  Ss.  o,  6,  7,  8,  9. 

(/)  Exj).  Darlimjton,  &c.  BanJciny  Co.  (1884).  4  De  G.  J.  &  S.  581,  at  p.  oSo  ; 
34  L.  J.  Bk.  10;   Re  Jlriyys,  1906,  2  K.  B.  209  ;  75  L.  J.  K  B.  591. 

((/)  S.  9.     But  the  estate  of  a  deceased  partner  is  not  liable  for  transactions 
completed  subsequent  to  his  death  :  Be  Friend,  1897,  2  Ch.  421  ,  66  L.  J.  Ch.  737. 

(/i)  S.  20. 

(t)  S.  21. 

{Jc)  S.  22. 

(Z)  S.  23. 

65—2 
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Rules  as  to 
interests  and 
duties  of 
partners,  sub- 
ject to  special 
agreement. 


Partner  may 
ajipoint  agent 
to  inspect 
books. 


Retirement 
from  partner- 
ship at  will ; 
and  where 
partnershi]) 
for  a  term  has 
been  con- 
tinued over, 
continuance 
on  old  terms 
preserved. 

Information. 


Rights  of 
assignee  of 
share  in 
partnership. 


Subject  to  any  agreement  to  the  contrary,  the  following  rules 
apply :  (1)  All  the  partners  share  equally  in  profits  and  losses. 
(2)  The  firm  must  indemnify  every  partner  in  respect  of 
liabilities  in  the  ordinary  and  proper  conduct  of  the  business  of 
the  firm,  or  anything  necessarily  done  for  the  preservation  of  its 
property.  (3)  A  partner  advancing  money  beyond  his  share  of 
capital  is  entitled  to  interest  at  £,5  per  cent,  per  annum.  (4)  A 
partner  is  not  entitled  before  the  ascertainment  of  profits  to 
interest  on  his  capital.  (5)  Every  partner  may  take  part  in  the 
management  of  the  business.  (C)  No  partner  is  entitled  to 
remuneration.  (7)  No  person  may  be  introduced  as  a  partner 
without  the  consent  of  all.  (8)  Differences  as  to  ordinary 
matters  may  be  decided  by  a  majority  of  the  partners.  (9)  The 
partnership  books  are  to  be  kept  at  the  principal  place  of 
business,  and  every  partner  is  to  have  access  to  them  (m). 

A  partner  may  appoint  an  agent  to  inspect  the  books  on  his 
behalf,  provided  that  the  agent  be  a  person  to  whom  no  reason- 
able objection  could  be  taken  by  the  other  partners,  and  the 
agent  undertakes  not  to  make  use  of  the  information  thus 
acquired  except  for  the  purpose  of  confidentially  advising  his 
principal  (n). 

Where  no  fixed  term  has  been  agreed  on  for  the  duration  of 
the  partnership,  it  may  be  determined  by  any  partner  by  notice  ; 
and  ^Yhere  a  partnership  entered  into  for  a  fixed  term  has  been 
continued  beyond  the  term,  the  rights  and  duties  of  the  i3artners 
remain  the  same  so  far  as  is  consistent  with  a  partnership  at 
will  (o). 

Partners  are  bound  to  render  true  accounts  and  full  informa- 
tion to  one  another  (j)). 

An  assignment  by  a  partner  of  his  share  in  the  partnership 
does   not  entitle  the  assignee  during   the   continuance   of   the 


{m)  Act  of  1890,  s.  24. 

(«)  Bevan  v.  Webb,  1901,  2  Ch.  59  ;  70  L.  J.  Ch.  536. 

(o)  Ss.  26,  27  ;  and  see  note  to  Form  No.  2,  inf. 

{}>)  S.  28. 
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partnership  to  interfere  in  the  management  or  to  require  an 
account  of  the  partnership  transactions,  but  only  to  receive 
the  assignor's  share  of  profits  {q).  In  the  case  of  a  dissolution 
the  assignee  is  entitled  to  receive  the  assignor's  share  of  the 
assets,  and,  for  the  purpose  of  ascertaining  that  share,  to  an 
account  as  from  the  date  of  the  dissolution.  His  rights  in  this 
respect  cannot  be  altered  by  an  arrangement  made  between  the 
partners  after  notice  of  the  assignment  fixing  the  value  of  the 
share  (r). 

Subject  to  any  agreement  between  the  partners,  the  partner-  Dissolution  by 

death  or 

shij)  is  dissolved  as  regards  all  the  partners  by  the  death  or  bankruptcy  or 

charge. 

bankruptcy  of  a  partner,  and  it  may  be  dissolved  at  the  option 
of  the  other  partners  if  any  partner  suft'ers  his  share  of  the 
partnership  property  to  be  charged  under  the  Act  for  his 
separate  debt  (s). 

No  majority  of  the  partners  can  expel  any  partner  unless  a  Expulsion  of 

partner. 

power  to  do  so  is  conferred  by  express  agreement  between  the 
partners  (t).  Hence,  special  clauses  as  to  expulsion  are  generally 
inserted  in  partnership  articles ;  such  clauses  are  construed 
strictly  by  the  Court  (u).  In  the  absence  of  bad  faith  a  notice 
to  terminate  a  partnership  is  valid,  though  the  partner  serving 
the  notice  has  not  first  disclosed  to  his  co-partner  the  causes  of 
complaint  (x). 

The  Court  may  dissolve  the  partnership,  if  a  partner  is  found  Dissolution  by 

Court ;  for 

lunatic  or  shown  to  be  of  unsound  mind,  or  becomes  in  any  what  causes. 
other    way  permanently  incapable  to  perform  his  jmrt  of  the 
partnership  contract,  or  has  been  guilty  of  conduct  calculated  to 
prejudicially    affect    the   business,    or   wilfully    or   persistently 
commits  a  breach  of  the  partnershij)  agreement,  or  otherwise  so 

iq)  Act  of  1890,  s.  31  ;  Be  Garwood's  Trust,  1903,  1  Ch.  236  ;  72  L.  J.  Ch.  208. 
(r)   Watts  V.  DriscoU,  1901,  1  Ch.  294;  70  L.  J.  Ch.  157. 
(s)  S.  33. 
(0  S.  25. 

(««)  Blisset  V.  Daniel  (1853),  10  Hare,  493 ;  Barnes  v.  Youugs,   1898,  1  Ch. 
414 ;  67  L.  J.  Ch.  263. 

(x)  Green  v.  Heivell,  1910,  1  Ch.  495  ;  79  L.  J.  Ch.  549. 
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Rights  of 
persons  deal- 
ing with  firms 
against 
apparent 
members  of 
firm. 


Continuing 
authority  of 
partners  for 
piirpose  of 
winding  up. 


Rights  of 
partners  as  to 
apphcation  of 
partnership 
property  on 
dissolution. 


Special 

jjrovisions  still 
necessary  to 
prevent 
winding  up, 
on  death,  &c., 
of  partner. 


conducts  himself  that  it  is  not  reasonably  practicable  for  the 
other  partners  to  carry  on  the  business  in  partnership  with  him, 
or  where  the  business  can  only  be  carried  on  at  a  loss,  or  when- 
ever any  other  circumstances  have  arisen  rendering  it  just  and 
equitable  that  the  partnership  should  be  dissolved  0/). 

AVhere  a  person  deals  with  a  firm  after  a  change  in  its  con- 
stitution, he  is  entitled  to  treat  all  apparent  members  of  the  firm 
as  still  being  members,  until  he  has  notice  of  the  change.  A 
notice  in  the  London  Gazette  is  notice  to  j)ersons  who  had  not 
dealings  with  the  firm  before  the  date  of  the  dissolution  or 
change  so  advertised  {z). 

After  a  dissolution,  the  authority  of  each  partner  to  bind  the 
firm  and  the  other  rights  and  obligations  of  partners  con- 
tinue so  far  as  is  necessary  to  wind  up  the  affairs  of  the 
partnership  and  to  complete  unfinished  transactions,  but  not 
otherwise  (a). 

In  settling  accounts  on  a  dissolution,  losses  are  paid  first  out 
of  profits,  next  out  of  capital,  and  lastly,  if  necessary,  by  the 
partners  individually  in  the  proportions  in  which  they  were 
entitled  to  share  profits.  And  the  assets  of  the  firm  are 
applicable,  first,  in  paying  the  debts  of  the  firm  to  persons  not 
being  partners ;  next,  in  paying  to  each  partner  rateably  what 
is  due  to  him  for  advances  as  distinguished  from  capital ;  next, 
in  paying  what  is  due  to  him  rateably  in  respect  of  capital; 
and  the  ultimate  surplus  is  divisible  among  the  partners  in  the 
proportion  in  which  profits  are  divisible  (h). 

The  above  enactments  render  superfluous  some  of  the  pro- 
visions which  were  formerly  inserted  as  common  forms  in 
partnership  deeds.  It  is  still  necessary,  where  it  is  wished  that 
on  the  death  or  retirement  of  a  partner  the  jDartnership  should 


{y)  Act  of  1890,  s.  35. 
(z)  S.  36. 

(a)  S.  b'8 :  see  also  s.  39,  and  Be  Bourne,  1906,  2  Ch.  421 ;  75  L.  J.  Ch.  779. 
(6)  S.  44.     As  to  the  working  of  this  section,  see  Garner  v.  Murray,  1904, 
1  Ch.  57  :  73  L.  J.  Ch.  66. 
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continue  as  regards  the  others,  to  insert  special  provisions  to  that 

effect.     One  plan  is  to  provide  that  the  share  of  capital  shall  be  Plan  for  ascer- 

taken  at  its  value  as  ascertained  by  the  last  yearly  balance  sheet,  of  doefaled"^ 

and  that  some  fixed  sum  by  way  of    interest  from  that  time  share,  by 

up  to  the  death  or  retirement  shall  be  allowed  in  lieu  of  profits,  last  yearly 

mi   •  1  ^      '    J  .1  •  1.  11.  account, 

ihis  plan  obviates  the  necessity  for  any  new  balancing  of 
accounts  ;  but  it  is  open  to  this  objection,  that  if  there  should 
have  been  any  serious  loss  since  the  last  stocktaking,  the  loss 
will  fall  on  the  continuing  partners  alone.    Another  plan  is  to  give  o^"  ^j 

valuation. 

to  the  continuing  partners  the  option  of  purchasing  the  share  at 
a  valuation,  to  be  made  on  the  day  of  the  death  or  retirement. 
A  clause  of  this  kind  will  be  enforced,  and  if  the  valuation 
cannot  be  made  by  the  person  and  in  the  manner  directed,  the 
Court  will  ascertain  the  value  (<•)• 

The  goodwill  of  the  business  is  part  of  the  partnership  assets,   Goodwin  to 

be  sold  on 

and  on  a  dissolution  should  be  sold  with  the  other  assets  for  the  dissolution. 
purpose   of   division.     The   purchaser   on    such    sale   will  have 
the   exclusive   right   to   use   the    firm    name,    and    the   former 
partners  will  be  restrained  from  soliciting  the  customers  of  the 
firm  (d).      Under   a   clause   enabling   a    surviving   or  continu-  To  be  included 
ing  partner  to  buy  the  share  of  a  deceased  or  retiring  partner  survivliig'^^  ^ 
at  a  valuation,  the   goodwill   is   included,    and   the   partner  so 
purchasing  has  the  exclusive  right  to  the  firm  name,  and  the 
representatives   of   the    deceased   or   retiring    j)artner   will    be 
restrained  from  soliciting  the  customers  of  the   firm  (e),  even 
though   the   articles  contain  a  provision  that  nothing  therein 
contained  should  prevent  either  partner  from  starting  a  similar 
business  in  the  neighbourhood  (/"). 

If,  however,  it  is  part  of  the  arrangement  on  a  dissolution  that  Rights  of  late 

partners, 

(c)  Honhn  v.  H.,  1910,  A.  C.  465. 

(d)  Trego  v.  Hitnt,  1896,  A.  C.  7 ;   65  L.  J.  Ch.  1  ;  Curl  Brothers  v.  Webster, 
1904,  1  Ch.  683  ;  73  L.  J.  Ch.  540. 

(e)  Jennings  \.  J.,  1898,    1    Ch.    378;  67   L.   J.   Ch.    190;   Re  David  and 
Matthews,  1899,  1  Ch.  378  ;  68  L.  J.  Ch.  185. 

(/)  (lilliugham  v.  Beddo>r,  1900,  2  Ch.  242;  69  L.  J.  Ch.  527. 
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when  f^oodwiii   the  goodwill  shall  not  be  sold,  each  of  the  old  partners  will  be  at 

not  sold.  .  •        ,1  e    i^^         ^    1.       n 

liberty  to  carry  on  busmess  in  the  name  of  the  late  farm,  pro- 
vided that  in  so  doing  he  does  not  expose  his  former  partner  to 
any  risk  of  liability  (g). 


Essence  of 

limited 

partnership. 


Disabilities  of 

limited 

partner. 


Effect  of 
death, 

bankruptcy,  or 
lunacy. 


Limited 
X^artuer  should 
not  interfere. 


Registration  of 
partnership. 


Sect.  II. — Limited  partnership. 

The  Limited  Partnerships  Act,  1907,  which  came  into  operation 
on  the  Ist  of  January,  1908,  extends  or  modifies  the  law  of 
partnership  by  legalizing  a  new  form  of  partnership  called 
limited  partnership. 

The  essential  feature  of  a  limited  partnership  is  that  it 
must  consist  of  one  or  more  persons  called  general  partners  with 
unlimited  liability,  and  one  or  more  persons  called  limited 
partners  who  contribute  to  the  partnership  assets  money  or 
property  of  a  stated  amount,  but  are  not  liable  for  the  debts  or 
obligations  of  the  firm  beyond  the  amount  so  contributed  (li). 

A  limited  partner  may  not  during  the  continuance  of  the 
partnership  draw  out  or  receive  back  any  part  of  his  contri- 
bution (/),  nor  take  part  in  the  management  of  the  partnership 
business,  and  has  no  power  to  bind  the  firm  {k). 

Moreover,  unlike  an  ordinary  partnership,  a  limited  partner- 
ship is  not  dissolved  by  the  death  or  bankruptcy  of  a  limited 
partner,  nor  is  the  lunacy  of  a  limited  partner  a  ground  for  dis- 
solution by  the  Court  unless  the  lunatic's  share  cannot  be  other- 
wise ascertained  and  realized  {I).  Having  regard  to  the  wording 
of  s.  6  (1),  it  will  be  extremely  dangerous  for  a  limited  partner 
to  interfere  in  any  w^ay  in  the  management  of  the  business  of 
his  firm,  and  he  would  be  well  advised  to  refrain  from  any  inter- 
ference whatever. 

Every  limited  partnership  must  be  registered  with  the  registrar 

[g)  Banks  v.  Gibson  (1865),  34  Beav.  566;  34  L.  J.  Ch.  591 ;  Burchell  v. 
Wi'ie,  1900,  1  Ch.  551  ;  69  L.  J.  Ch.  314. 

(70  S.  4  (2). 
(i)  S.  4  (3). 
{k)  S.  6  (1). 
(OS.  6(2). 
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of  limited  partnerships  at  the  office  for  registration  of  joint 
stock  companies  (ni). 

Having  regard  to  the  greater  facihties  and  immunity  afforded  Act  not  likely 

to  be  adopted. 

hy  the  Companies  (Consolidation)  Act,  1908,  it  is  ai)prehended 
that  the  Limited  Partnerships  Act,  1907,  will  seldom  be  resorted 
to,  even  in  the  case  of  small  undertakings,  and  will  never  prove 
attractive  to  large  capitalists. 

The  most  serious  objections  are  :  (i.)   The  ad  valorem  duty  of  5.s.  ^'?  valorem 

duty. 

per  cent,  on  the  capital  contributed  by  the  limited  partner  (//), 
which  would  be  a  serious  consideration  in  the  case  of  a  sleeping 
partner  who  owned  the  greater  part  of  the  capital  in  the  business  ; 
(ii.)  The  restrictions  imjDosed  upon  a  limited  partner  in  respect  Disabilities. 
of  the  management  of  the  business ;  and  (iii.)  The  publicity  of  Publicity, 
the  whole  transaction  (o) . 


(m)  Ss.  5,  15. 

(n)  S.  11. 

(o)  Ss.  5,  8,  9,  10,  14,  16. 
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Section  I. 

AGREEMENTS  FOR  AND  DURATION  OF  PARTNERSHIP. 


No.  1. 


The  parties  hereto  (hereinafter  collectively  referred  to  as  the 

Partners)  hereby  severally  covenant  with  each  other  that  they  

TTi  •     "^  PI  /T-111  11  i.  *  Agreement  for 

[ana  the  survivors  of  them  (a)J  will  become  and  be  partners  in  partnership. 


the  profession  \j»-  trade  or  business]  [or  business]  of ,  upon 

the  terms  and  subject  to  the  conditions  hereinafter  contained 
(that  is  to  say)  : — 


No.  2. 


The  partnership  shall  commence  on  the day  of ,  and 

shall  continue  for  the  term  of years,  and  shall  not  be  deter-  

mined  as  regards  the  other  partners  by  reason  of   the  death,  mentand 
[bankruptcy,  retirement,  lunacy,  incapacity,  or  expulsion,]  of  any  '^"^'^^'^'o'^  o^ 
partner  (b) . 


partnership  for 
a  fixed  term. 


(a)  These  words  will  only  be  used  where  there  are  more  than  two  partners 
and  it  is  intended  that  on  the  death,  retirement,  or  discharge  of  a  partner 
the  siirvivors  may  carry  on  the  business. 

{b)  If  no  fixed  time  is  agreed  for  the  duration  of  the  partnership,  any 
partner  can  (apart  from  agreement)  determine  the  relation  at  any  time  by 
notice  in  writing  :  P.  Act,  1890,  ss.  26  and  32  (c) ;  Moss  v.  Elphich,  1910, 
1  K.  B.  846  ;  79  L.  J.  K.  B.  631.  Also  (apart  from  agi-eement)  a  partnership 
is  dissolved,  (1)  where  the  term  is  fixed,  at  the  expiration  of  the  term  ;  (2) 
where  the  partnership  is  for  a  single  undertaking,  at  the  termination  of  the 
undertaking  :  s.  32  (a)  and  (b).  A  partnership  carried  on  after  the  expira- 
tion of  the  agreed  term  becomes  a  partnership  at  will  :  Featherstonhaiigli  v. 
Fenwick  (1810),  17  Ves.  307  ;  Neihonv.  Mossend  Iron  Co.  (1886)  11  A.  0.  298  ; 
Daw  V.  Herring,  1892,  1  Ch.  284  ;  61  L.  J.  Ch.  5;  Brooks  v.  B.  (1901),  85 
L.  T.  453.  The  death  or  bankruptcy  of  any  partner  determines  the  whole 
partnership  apart  from  express  agreement :  s.  33  (1).  The  Court  may 
dissolve  the  j)artnership  in  the  case  of  lunacy,  incapacity,  &c. :  s.  35. 


Notice  to 
determine. 


Other  modes  of 
termination. 


Partnership 
at  will. 


Death,  bank- 
ruptcy, lunacy. 


1088 


(forms)  partnership. 


No.  3. 


The  partnership  shall  commence  on  the 

shall    continue   for   the   term   of    years, 


day  of ,  and 

hut    suhject    to 


The  like  for  .    ,  ,  . 

definite  term      determination  under  the  provisions  hereniafter  contanied  (c). 

determinable. 


No.  4. 

The  like  for 
determinable 
indefinite 
period. 


The  j)artnership  shall  commence  on  the 
shall  continue  until  determined  by  at  least 


day  of  ■ 
calendar  months' 


-,  and 


notice  in  writing  given  by  either  [any]  partner  to  the  other[s] 
or  left  at  the  place  of  business  of  the  firm  (d). 


Section.  II. 
NAME  OF  FIRM  AND  PLACE  OF  BUSINESS. 


No.  5. 


Name  of  firm. 

No.  0. 

Place  of 
business. 


No.  7. 


The  like  where 
premises  are 
vested  bene- 
ficially in  one 
partner  and 
firm  pay  a 
rent. 


The  name  of  the  firm  shall  be . 

The    [principal]   partnership   business    shall    be    carried    on 

at ,  or  upon  sucli  otlier  premises  as  the  Partners  shall  from 

time  to  time  agree  [and  tlie  branch  businesses  of  the  partnershij) 

shall  be  carried  on  at and ,  or  at  such  other  places  as 

the  Partners  may  determine]. 

(1.)  The  partnership  business  shall   be   carried  on  at  , 

which  premises  are  now   vested  in  the  said in  fee  simple 

[for  the  residue  of  a  term  of years  from  the day  of , 

granted  by  a  Lease  dated  the day  of ].  The  firm  shall  be 

deemed  to  be  tenants  of  the  premises  to  the  said ,  at  the 

yearly  rent  of  £ ,  payable  half-yearly,  on  the day  of 

and  the day  of in  every  year,  and   shall  pay  all  rates 

and  taxes  payable  in  respect  of  the  premises,  and  shall  keep  the 
same  in  good  repair  [except  external  repairs  and  painting,  which 

shall   be  done  by  and  at  the  expense  of  the  said  ],   and 

insured  against  loss  or  damage  by  fire  in  the  full  value  thereof. 

The  tenancy  may  be  determined  by  the  firm  on  the  ■ day  of 

in  any  year  by  at   least   six  calendar   months'  notice  in 

writing,  but  the  said shall  not  determine  the  tenancy  so  long 

as  the  firm  shall  desire  to  carry  on  business  upon  the  premises  (e). 

(c)  See  note  to  last  Form. 
{d)  See  note  to  last  Form  but  one. 

(e)  In  most  cases  it  is  better  tliat  the  partner  should  grant  a  lease  of  the 
property  to  members  of  the  iirm.     If  the  fee  simple  belongs  to  the  partners 
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(2.)  If   the   said  dies   during   the   continuance   of    the   Power  for 

partnership,  the  said (otlwr  partner)  shall  have  the  option  partner  L 

(to  be  exercised  by  notice  in  writing  given  to  tlie  representatives  ^^ro'^^ert*?  ^^^^ 

of  the  said within  one  year  from  his  death)  of  purchasing 

the  premises  from  his  representatives  for  an  estate  in  fee  simple 

in  possession  free  from  incumbrances  at  the  price  of  Jl ,  the 

title  to  commence  with [for  the  residue  of  the  term  of  years 

now  vested  in  the  said ,  the  price  to  be  as  follows  (that  is  to 

say)  :  If  the  said dies  on   or  before  the day  of 

next,  then  the  price  to  be  A' ,  but  if  he  dies  at  any  subsequent 

period,  then  the  price  to  be  reduced  by  ,i'5  at  the  expiration  of 
every  clear  period  of    six   calendar    months   during  which  the 

said shall  survive  the  said day  of  next,  but  no 

reduction  shall  be  made  on  account  of  any  period  less  than  six 
calendar  months,  the  })urchaser  to  take  subject  to  the  pay- 
ment of  the  yearly  rent  of  ^ reserved  by  the  said  Lease, 

and  to  the  observance  and  performance  of  the  covenants  and 
conditions  in  that  Lease  contained,  and  on  the  lessee's  part  to  be 
observed  and  performed  ;  Provided  always  that  the  said  — — 
{other  partner)  shall,  without  requiring  the  production  of  the 
lessor's  title,  accept  an  assignment  of  the  premises  for  the 
residue  of  the  said  term  subject  as  aforesaid,  and  shall  enter  into 
the  usual  covenant  for  the  payment  of  the  said  rent,  and  the 
observance  and  performance  of  the  said  covenants  and  con- 
ditions, and  for  indemnifying  the  said  representatives  and  their 

estate  and  effects,  and  also  the  estate  and  effects  of  the  said 

therefrom,  such  assignment  and  covenant  to  be  prepared  by  and 
at  the  expense  of  the  said  (other  partner)]. 

(1.)  The  partnership  business  shall  be  carried  on  upon  the       No.  8, 
leasehold  premises  known  as .     The  premises  were  demised   zr, — ~ — t~7 

X 116  HkG  wild'© 

by  an  Indenture  of  Lease  dated,  &c.,   and   made,   &c.,   to    the  a  lease  has 

Partners  for  the  term  of years  from  the day  of at  the  names  of 

the  yearly  rent  of  £ ,  and  subject  to  the  covenants  by  the  w^hproTiSns 

Partners  and  the  conditions  therein  contained.  f^  ^°  tieath, 

bankruxucy 

(2.)  The  said  Lease,  though  vested  in  the  Partners  as  joint  &c. 
tenants,  shall  be  held  In  trust  for  the  partners  [in  equal  shares] 


in  equal  shares  a  value  can  be  put  thereon  and  the  propertj'  treated  as  j^art 
of  the  firm's  capital. 


1040  (forms)  partnership. 

as  part  of  the  assets  of  the  firm  [in  the  shares  in  which  they  are 
respectively  entitled  to  participate  in  the  profits  of  the  firm]. 

(B.)  On  the  death  of  any  partner  his  beneficial  interest  in  the 
Lease  shall  be  purchased  or  dealt  with  as  part  of  his  share  in 
manner  hereinafter  provided. 

(4.)  On  the  death,  bankruptcy,  lunacy,  retirement,  or  expul- 
sion of  a  partner,  proper  assurances  shall  be  executed  for  vest- 
ing the  Lease  in  the  other  partners  or  partner,  and  the  outgoing 
partner,  in  consideration  of  the  covenants  by  the  other  partners 
or  partner  herein  contained,  hereby  irrevocably  appoints  the 
other  i^artner  [or  partners  and  each  of  them]  to  be  his  [attorneys 
or]  attorney,  in  his  name  and  on  his  behalf  and  as  his  act 
and  deed  or  otherwise,  to  sign,  seal  or  deliver  any  such  assur- 
ance as  aforesaid,  and  to  give  any  receipts  or  to  do  any  other 
act  or  thing  for  effectually  vesting  the  said  Lease  in  the  other 
partner  [or  partners]  free  from  all  claims  b}'  the  outgoing  partner 
or  his  trustee  in  bankruptcy,  committee,  or  receiver  in  lunacy : 

Provided,  that  any  consideration  which  may  be  payable  here- 
under in  respect  of  any  such  assurance  shall  ultimately  be 
accounted  for  to  the  outgoing  partner  or  his  representatives, 
trustee,  committee,  or  receiver  as  the  case  ma}'  require. 

(5.)  No  person  dealing  with  the  Partners  or  the  [survivors  or] 
survivor  of  them  or  the  executors  or  administrators  of  such 
survivor  or  other  the  j)erson  or  persons  in  whom  the  said  Lease 
may  for  the  time  being  be  legally  vested,  for  money  or  money's 
worth  shall  be  concerned  to  see  or  inquire  whether  the  firm  or 
other  persons  beneficially  interested  have  consented  to  or  concur 
in  the  dealing  or  disposition  (/), 


Section  III. 

CAPITAL   OF  FIRM. 

No.  9.  The  capital  of  the  firm  shall  be  the  sum  of  £ which  has 

T    ~ been   contributed   by  and  shall    be   deemed   to   belong   to    the 

Capital  .  "^  ° 

contributed       Partners  in  equal  shares. 

equally. 

(/)  These  provisions  will  keep  the  partnership  articles  o£E  the  title  to  the 
land  except  where  the  irrevocable  power  of  attorney  is  exercised.  This  form 
can  be  adapted  to  the  case  where  the  fee  simple  is  vested  in  the  partners  as 
3  oint  tenants ;  and  see  P.  Act,  1890,  s.  22. 
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The  capital  of  the  firm  shall  be  the  sum  of  £ ,  which  has      No.  10. 

been  contributed  by  the  partners  as  follows  : — 


The  like 

(1)  The  sum  of  M (being  one-half  of  the  capital)  by  the  unequally. 


said . 

(2)  The  sum  of  £ (being  one-quarter  of  the  capital)  by 

the  said . 

(3)  The  sum  of  .£ (being  the  remaining  one-quarter  of 

the  capital)  by  the  said . 

The  said  capital  shall  be  deemed  to  belong  to  the  respective 
partners  in  proportion  to  the  shares  respectively  contributed  by 
them. 

The  capital  of  the  firm  shall  (unless  and  until  varied  by  the       No.  11. 

Partners)  be  deemed  to  be  the  sum  of  £ ,  which  belongs  to  where  capital 

the  Partners  equally  fin  the  shares  in  which  they  are  respectively  cowsists  of 

.    ,  .  .  cash  and  stock- 

entitled  to  participate  in  the  profits  of  the  firm],  and  is  made  up  in-trade  or 

„    ,,  chattels. 

as  lollows  : — 

(i.)  The  sum  of  £ ,  being  the  agreed  value  of  the  stock-in- 
trade,  [furniture,  papers,  documents,  fittings,  and  other  chattels] 
of  the  firm  in  or  about  the  aforesaid  premises  [or  elsewhere]. 

(ii.)  The  sum  of  £ ,  cash  standing  to  the  credit  of  the  firm 

at  the Bank. 

The  capital    of   the  firm  shall  be  the  sum  of  £ ,  to   be       No.  12. 

brought  in  by  and  to  be  deemed  to  l)elong  to  the  Partners  in  the  ^i^ere  plant 
shares  followino;,  namely:  as  to  one-half  by  the  said ,  as  to  andcash 

•  1         1  •  1  1     brought  m 

one-quarter  by  the  said ,  as  to  one-eighth  by  the  said ,  and  unequally. 

as  to  the  remaining  one-eighth  by  the  said ,  and  to  be  made 

up  as  follows  (that  is  to  say) : — 

(i.)  The  implements  and  plant  now  used  in  the  said  business 

shall  be  deemed  to  be  of  the  value  of  £ ,  and  to  be  brought 

in  by  the  Partners  in  the  shares  aforesaid. 

(ii.)  Thf.  sum  of  £ cash  shall  be  paid  to  the  credit  of  the 

firm  at  the Bank  by  the  Partners  in  the  shares  aforesaid 

immediately  after  the  execution  of  these  presents. 

(1)  The  initial  capital  of  the  firm  shall  be  deemed  to  be  the      No.  13. 

sum  of  £ ,  which  belongs  exclusively  to  the  said ,  and  is  where  capital 

made  up  as  follows  : — \or  of  the  items  mentioned  in  the  Schedule  consists  wholly 

'-  '-  of  property 

hereto]  .  brought  in  by 

/,,,  one  partner. 
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(i.)  The   sum  of   £ ,  being   the  agreed  value  of   the  fee 

simple  of  the  freehold  hereditaments  known  as ,  free  from 

incumbrances. 

(ii.)  The  sum  of  i' ,  being  the  agreed  value  of  the  leasehold 

hereditaments  known  as ,  and  now  vested  in  the  said , 

for  a  term  of years,  from  the day  of ,  at  a  yearly 

rent  of  £ ,  under  a  Lease  dated,  &c. 

(iii.)  A  sinking  fund  policy  fully  paid  for  securing  payment  of 
the  sum  of  £ on  the  expiration  of  the  said  Lease. 

(iv.)  The  sum  of  £ ,  being  the  agreed  value  of  the  stock-in- 
trade  of  the  said  business. 

(v.)  The  sum  of  £ ,  being  the  agreed  value  of  the  machinery 

and  plant  used  for  carrying  on  the  said  business. 

(vi.)  The  sum  of  £ ,  being  the  agreed  value  of  the  office 

furniture,  fittings,  and  other  like  chattels. 

(vii.)  The  sum  of  £ ,  cash  standing  to  tlie  credit  of  the 

firm  at  the Bank. 

(2)  The  capital  may  from  time  to  time  be  increased  by  the 

said to  a  sum  not  exceeding  in  the  whole  £ without 

the  consent  of  any  other  partner,  or  may  from  time  to  time  be 

reduced  by  him  to  a  sum  of  not  less  than  £ without  the 

consent  of  any  partner. 

(3)  No  partner  shall  be  entitled  to  jirovide  any  capital  for  the 
firm  without  the  consent  of  the  said . 

(4)  Subject  as  aforesaid  the  capital  of  the  firm  shall  only  be 
varied  with  the  consent  of  all  the  Partners. 


No.  14. 

Where 
inventions, 
X'lant,  &c., 
brought  in  by 
one  partner 
and  cash  by 
another  [g). 


The  capital  of  the  firm  shall  be  the  sum  of  £ ,  made  uj) 

and  contributed  as  follows  : — 

(i.)  The  sum  of  £ ,  being  the  agreed  value  of  the  inventions 

plant,  stock-in-trade,  office  furniture,  fittings  and  effects,  con- 
tributed by  the  said and  placed  to  his  credit  in  the  books 

of  the  firm  (representing {fraction)  of  the  said  capital). 

(ii.)  The  sum  of  £ ,  to  be  paid  by  the  said  to  the 

credit  of  the  firm  at  the Bank,  immediately  after  the  execution 


((/)  A  common  case  to  which  this  Form  would  ajjply  is  where  oue  partner 
has  started  a  business  and  requii'es  further  capital  and  assistance  to  carry  it 
on.  Eegard  is,  in  such  a  case,  sometimes  had  to  the  value  of  the  goodwill 
in  agreeing  the  vahie  of  the  plant. 
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of  these  presents  (representing  the  remaining 
the  said  capital). 


( traction)  of 


made  up       No.  15. 


The  capital  of  the  firm  shall  be  the  sum  of  £  - 
and  brought  in  as  follows  : — 

/-i\m  ii  ^       1       ^     •       ,        1       •  ^  Where  two 

(1)  iHE  plant  and  stock-m-trade  m  and  upon  the  aforesaid   bring  m  plant, 

premises,  belonging  to  the  said and in  equal  shares,  Si'^iifandT 

shall  be  the  property  of  the  firm,  and  the  said and fourth  provides 

*"  CtipitBjl  out  01 

shall  each    be  credited  in   respect   thereof   in    the   partnership  profits. 
accounts  with  the  sum  of  ^ as  capital  brought  in  by  him. 

(2)  The  said  shall  forthwith  pay  the  sum  of  £ to 

the  credit  of  the  firm  at  the Bank,  and  in  respect  thereof 

shall  be  credited  in  the  partnership  accounts  with  the  said  sum 
as  capital  brought  in  by  him. 

(3)  The  said  shall  bring  in  the  sum  of   ^ out  of 

his  share  of  profits  as  hereinafter  provided  {h). 

(1)  The  capital  (if  any)  of  the  firm  shall  be  such  sum  as  the      No.  16. 
partners  shall  from  time  to  time  agree  to  contril)ute.  

/n\    -n  i  1      11    1  •   .     1  Where  capital 

(2)  iLACH  partner  shall  be  entitled  to  the  capital  from  time  to  i«  to  be 
time  contributed  by  him  and  standing  to  his  credit  in  the  books  '"'^''^"'*''- 
of  the  firm. 

(3)  No  partner  shall,  without  the  consent  of  the  other 
partner [s  or  partner],  be  entitled  to  contribute  more  than  the 
amount  standing  to  the  credit  of  any  other  partner. 


The  capital  (if  any)  from  time  to  time  required  for  carrying  on 
the  partnership  business  shall  (unless  otherwise  agreed  among  the 
Partners)  be  contributed  by  the  Partners  in  the  same  proportions 
as  they  are  entitled  to  participate  in  profits. 


All  the   [inventions    belonging  to    the   said 


No.  17. 

Where  capital 
is  to  be  sub- 
scribed accord- 
ing to  shares 
in  profits. 


and 


improvements  thereof,  and  the]  office  furniture,  books,  and  other 
chattels  in  or  about  the  aforesaid  premises  (an  inventory  whereof 
has  been  signed  by  the  Partners),  [and  also  the  goodwill  and  trade 
nameof  the  business] ,  shall  remain  and  be  theexclusive  property  of 

the  said ,  and  the  firm  shall  be  liable  to  replace  any  of  the  said 

chattels  which  may  be  lost,  injured,  or  destroyed,  but  shall  not  be 


any      No.  18. 


Certain 
chattels  and 
goodwill  to 
remain  the 
property  of 
one  partner. 


{h)  See  Form  No.  23,  inf. 
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liable  in  respect  of  ordinary  wear  and  tear,  [and  the  firm  sliall 
be  entitled  during  the  continuance  of  the  partnership  to  make 
use  of  the  said  inventions  and  any  improvements  thereof]. 


No.  19. 

Interest  on 
capital. 


Section  IV. 

INTEREST,  PROFITS,  LOSSES,  AND  SINKING 
FUND. 

Each  partner  shall  be  entitled  to  interest  at  the  rate  of  £ 

per  cent,  per  annum  upon  the  amount  of  capital  for  the  time 
being  standing  to  his  credit  in  the  books  of  the  firm,  and 
such  interest  shall  be  paid  or  credited  before  any  division  of 
profits  is  made. 


No.  20. 

Interest  on 
'loans. 


(1)  Any  partner  may  with  the  concurrence  of  the  other 
l^artners  advance  mone}'  to  the  firm,  either  by  the  pavment  of 
a  capital  sum  or  by  leaving  undrawn  profits  to  which  he  is 
entitled,  and  any  money  so  advanced  shall  be  deemed  to  be  a 
loan  to  the  firm,  and  shall  carry  interest  as  from  the  date  of 
payment  or  from  the  date  when  such  profits  might  have  been 

withdrawn  under  the  provisions  hereof,   at  the   rate   of  £ 

per  cent,  per  annum. 

(2)  Any  such  loan  or  any  part  thereof  shall  be  repayable  after 

the  expiration  of  at  least calendar  months'  notice  in  writing 

given  by  the  lender  to  the  other  partner  [or  partners]  requiring 
payment  of  the  same  or  by  the  other  partner  [or  partners]  to 
the  lender  of  the  intention  to  discharge  the  same. 


No.  21. 

Profits  and 
losses  to  be 
divided 
equally. 

No.  22. 

The  like  un- 
equally. 


The  profits  and  losses  of  the  business  shall  be  divided  and 
borne  between  the  Partners  in  equal  shares. 

The  profits  of   the  business  shall  belong  as  to  shares 

thereof   to  the  said ,  and  as  to  the  remaining shares 

thereof  to  the  said ,  and  they  shall  respectively  bear  in  the 

same   proportion    all    losses    arising    in    connexion    with    the 
business. 


No.  23. 


Profits  and 


(1)  The  profits  and  losses    of  the  business  shall  be  divided 
and  borne  between  the  Partners  as  follows,  namely :  the  said 
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shall  be  entitled  to  and  shall  bear  three  fourth  parts  thereof,  '"'^^es  *«  ^^ 

'■  (livifled 

and  the  said the  remaining  one  fourth  part  thereof.  unequally ; 

(2)  Whenever  the  one  fourth  share  of  profits  belonging  to  the  of  one  partner 

said shall  in  any  year  exceed  £ ,  he  shall   leave  the  Li '"^"^"'^" 

excess  in  the  said  business  as  so  much  capital  brought  in  by  him, 

until  by  that  means  his  capital  shall  amount  to  i; [oi'  to 

the  sum  for  the  time  being  standing  to  the  credit  of  the  said 

as  his  capital  in  the  business] . 

The  jDrofits  and  losses  of  the  business  shall  be  credited  to  and       No.  24. 
borne  by  the  Partners  in  the  same  proportions  as  their  respective  zr-~ :; — 

/  .  ^       ^  ^  Profits  and 

shares  in  the  capital  of  the  firm.  losses  in  same 

proportion  as 
shares  in 

(1)  The  said shall  not  in  any  one  year  receive  less  than  capital. 

the  sum  of  4" in  respect  of  his  share  of  profits,  and  if  in  any      No.  25. 

year  his  share  shall  be  less  than  that  sum  the  shares  of  the  other  where  one 

iiartners  or  partner  in  the  same  year  shall  abate  accordingly.  partner  is  not 

i  ••■  ^  o  J  to  receive 

(2)  If  the  total  profits  in  any  year  shall  not  be  sufficient  to  less  than  a 

-11  •  1  Till  11  fixed  sum  in 

pay  the  said  sum  of  £ ,  then  the  said shall  bear  the  loss  respect  of 

[or  then    the  other  partners  or  partner  shall  make  good  such  ^'^° 

deficiency  to  the  said out  of  their  respective  profits  in  any 

subsequent  year  of  the  partnership,  but  shall  not  in  other 
respects  be  personally  liable  to  make  good  the  deficiency]. 

(1)  The  said  shall  be  exclusively  entitled  to  the  salary,       -^^^  26. 

remuneration,  or   other  profits   arising   from  his    appointment 

as  clerk  to  the Board  [surgeon  to  ],  but  subject  as  is  to%e 

aforesaid  the  profits  and  losses  of  the  business  shall,  Sec.  {continue  entitieTto 
as  in  precedinq  Forms).  f^^^^^  ''•"s^g 

-^  ^  _  _  from  a 

[(2)  For  the  purposes  of  the  said  appointment  and  in  con-  professional 

nexion  with  the  business  thereof  the  said shall  be  entitled  ^^^^^°'"  '" 

to  employ  the  clerks  and  other  servants  of  the  firm  without 
making  any  payment  therefor  to  the  firm  [or  on  making  a  yearly 
payment  of  £ to  the  firm  in  respect  of  such  services] . 

(3)  All  stationery  and  other  articles  required  b}^  the  said 

in  relation  to  the  said  appointment  shall  be  paid  for  by  him.] 

In  ascertaining  the  profits  of  the  firm  a  partner  shall  not  be      No.  27. 
required  to  account  for  the  value  of  any  devise,  bequest,  or  other 


.  Partners  not 

gift  from  any  client,  but  proi")erty  so  acquired  shall  belong  to  to  account 

1  ,  'n        1   •  '  for  legacies 

such  partner  for  Ins  own  use.  or  gifts  from 

clients. 
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No.  28. 

Costs  on  loans 
to  clients  and 
out-of-pocket 
expenses  of 
a  partner. 


(1)  The  costs  charged  to  any  client  of  the  firm  on  a  loan  to 
hmi  by  a  partner  out  of  his  own  money  shall  be  brought  into 
account  in  ascertaining  the  profits  of  the  firm,  but  (except  where 
a  partner  employs  the  firm  in  connexion  with  any  litigious 
business  on  his  own  behalf)  no  costs  shall  be  charged  by  the 
firm  against  a  partner. 

(2)  Each  partner  shall  refund  to  the  firm  any  out-of-pocket 
expenses  incurred  in  connexion  with  his  private  business. 


No.  29. 

Reserve  Fund 
to  meet 
liabilities. 


(1)  A  FUND  (hereinafter  called  the  Reserve  Fund)  shall  be 
formed  by  setting  aside  in  each  j^earout  of  the  net  profits  before 

division  the  yearly  sum  of  not  less  than  £ ,  and  by  investing 

the  same  and  the  resulting  income  thereof  in  the  way  of  com- 
pound interest  in  the  names  of  the  Partners  in  any  investments 
which  the  Partners  may  from  time  to  time  agree,  with  power  to 
vary  investments. 

(2)  The  Eeserve  Fund  shall  be  applied  in  such  manner  as  the 
Partners  may  agree  in  discharging  any  liabilities  of  the  firm 
which  they  may  consider  of  an  unusual  character  or  in  equalis- 
ing the  yearly  j)rofits,  and  until  so  applied  shall  belong  to  the 
Partners  in  the  shares  in  which  they  are,  for  the  time  being, 
entitled  to  j)rofits. 

(3)  The  Reserve  Fund  shall  not  at  any  one  time  exceed  the 

aggregate  sum  of  £ ,  and  the  said  yearly  sum  shall  not  be 

set  aside  nor  accumulations  made  when  such  aggregate  sum 
shall  have  been  accumulated  ;  but  if  at  any  time  during  the 
subsistence  of  the  partnership  the  Reserve  Fund  shall  be 
reduced  below  such  aggregate  sum,  the  said  yearly  sum  shall  in 
every  such  case  be  set  aside  and  the  accumulations  continued 
until  the  amounts  withdrawn  shall  have  been  recouped. 

(4)  If  and  so  long  as  the  Reserve  Fund  shall  amount  to  the 

aggregate  sum  of  £ ,   the  annual  income  thereof  shall  be 

paid  to  the  Partners  in  the  shares  in  which  they  are  for  the 
time  being  entitled  to  profits. 


No.  30. 

The  same ; 
a  sliort 
form. 


Immediately  after  taking  the  annual  account,  one  tenth  part 
of  the  net  profits  for  the  past  year  shall  be  set  apart  as  a  Reserve 
Fund  to  meet  future  losses  and  extraordinary  expenses  until  the 

Reserve  Fund  shall  amount  to  £ ■.     The  Reserve  Fund  shall 

be  invested    from    time  to   time  in  investments  agreed  by  the 
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Partners  with  j)ower  to  vary  investments,  and  the  income  thereof 
shall  be  deemed  to  be  part  of  the  profits  of  the  business  and 
shall  be  divided  accordingly.  If  the  Reserve  Fund,  after  having 
been  at  its  full  amount,  shall  be  diminished,  one  tenth  part  of  the 
net  annual  profits  shall  again  be  added  thereto  until  it  reaches  its 
full  amount,  and  so  on  from  time  to  time  as  occasion  may  require. 

[(1)  The  amount  standing  to  the  credit  of  the  firm  at  their      No.  31. 
bankers  shall  not  by  means  of  drawings  of  or  on  account  of  ^.    n    7T~ 

•^  "  Firm  s  banking 

profits  be  at  any  time  reduced  below  the  sum  of  J6 .1  account; 

SGlltll'cit© 

(2)  Each  partner  shall  be  entitled  to  sign  and  draw  cheques  account  of 
on  behalf  of  the  firm  [or  All  cheques  shall  be  signed  by  at  least  '^  ^'^^  ^  money. 
two  partners] . 

[(3)  During  vacations  any  senior  clerk  may  be  appointed  by 
the  Partners  to  sign  and  draw  cheques  on  behalf  of  the  firm 
against  the  firm's  account. 

(4)  All  money  belonging  to  any  client,  and  entrusted  to  the 
firm  for  investment  or  other  application,  shall  be  placed  to  the 
credit  of  the  firm  on  a  separate  account  (hereinafter  called 
the  clients'  account). 

(5)  All  cheques  drawn  against  the  clients'  account  shall  be 
signed  by  at  least  one  partner. 

(6)  Whenever  practicable  and  convenient,  a  client's  money 
shall  be  placed  on  dejjosit  and  the  interest  thereon  shall  be 
accounted  for  to  the  client  (i).] 

(7)  The   bankers  of  the  firm  shall  be  Messrs. ,  or  such 

other  bankers  as  the  firm  shall  from  time  to  time  agree. 

(8)  All  money  (not  required  for  current  expenses)  and 
securities  belonging  to  the  firm  shall  be  paid  to  or  deposited  for 
safe  custody  with  their  bankers. 


Section  Y. 

DRAWINGS    OF    PROFITS. 

Immediately    after   the    signing    of    the  annual   account,  as      No.  32. 
hereinafter    provided,    each    partner   may   withdraw   the   sum 


(i)  Except  in  the  case  of  a  firm  of  solicitors  sub-clauses  (3)  to  (6)  should 
be  omitted. 


Annual 
drawings 
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subject  to 
banking 
balance 
being 

sufficient. 


appearing  in  such  account  to  be  due  to  him  in  respect  of  profits, 
[save  that  if  such  drawings  would  reduce  the  firm's  balance  at 

their  bankers  below  the  said  sum  of  £ ,  such  drawings  shall 

be  proportionately  reduced  and  the  balance  shall  be  withdrawn 
only  when  the  state  of  the  banking  account  shall  be  sufficient 
for  that  purj)ose  (k)]. 


No.  33. 

The  like 
where  part  of 
the  share  of 
X^rofits  of  one 
I)artner  is  to 
be  capitalised. 


After  the  signing  of  the  annual  account  each  partner  may 
draw  out  his  share  of  the  profits  as  thereby  appearing,  save  that 

so  long  as  any  part  of  the  said  sum  of  ■£ hereby  agreed  to 

be  brought  in  as  capital  by  the  said shall  remain  unpaid, 

the  said shall  receive  out  of  his  share  of  profits  for  such 

year  the  sum  of  £ only,  and  the  surplus  of  his  share  shall 

remain  in  the  said  business  until  by  this  means  the  whole  of 
the  said  sum  of  £ shall  have  been  brought  in  (Z). 

Each  partner  may,  on  the   1st  day  of  each  calendar  month, 

draw   the   monthly    sum  of    £ oat  of  the  firm's  banking 

account  on  account  of  his  share  of  profits  for  the  current 
year,  but  if  on  taking  any  annual  account  it  shall  appear  that 
the  monthly  sums  drawn  out  by  him  exceed  his  share  of  profits 


No.  34. 

Monthly 
drawings 
on  account 
where  each 
partner  may 
withdraw  the 

same  amount,    j^g  gi^^ll  forthwith  refund  the  excess. 


No.  85. 

The  like  where 
the  partners 
withdraw 
different 
amounts. 


Each  partner  may,  on  the  1st  day  of  each  calendar  month, 
draw  out  of  the  firm's  banking  account  on  account  of  his  share 

of  profits  for  the  current  year,  as  to  the  said the  monthly 

sum  of  £ ,  [as  to  the  said the  monthly  sum  of  £ , 

as  to  the  said the  monthly  sum  of  £ ,]  and  as  to  the 

said the  monthly  sum  of  £— — ,  and  if  the  monthly  sums 

drawn  out  by  any  partner  in  any  one  year  shall  exceed  his  share 
of  profits  for  that  year  as  ajjpearing  by  the  annual  account  the 
excess  shall  be  forthwith  rejDaid  by  him  to  the  firm. 


(A-)  See  last  Form. 
(/)  See  Form  No.  15. 
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Section  VI. 

ACCOUNTS   AND   AUDIT. 

Peoper  books  of  account  shall  be  kept  by  the  Partners,  and  No.  36. 

entries  made  therein  of  all  receipts  and  payments  on  behalf  of  ^~^( 

the  partnership  business,  and  of  all  such  other  matters,  trans-  account  (/»). 
actions,  and  things  as  are  usually  written  and  entered  in  books 
of   account    kept  by  persons  engaged  in  concerns  of  a  similar 
nature  [or  in  similar  books  of  account]. 

On  the day  of  in  every  year  or  as  soon  thereafter  as      No.  37. 

practicable    a   balance-sheet   shall    be  made  out,    showing   the   ^^^i 

assets  and  liabilities  of  the  firm  and  what  belongs  and  is  due  to  account, 
each  partner  in  respect  of  capital  and  share  of  profits,  and  the 
same  shall  be  signed  by  each  partner,  and  when  so  signed  shall 
be  conclusive,  except  that  if  a  manifest  error  shall  be  discovered 
therein  within  three  calendar  months  after  the  signing  thereof 
such  error  shall  be  rectified. 

On  the day  of in  every  year  during  the  continuance      No.  38. 

of  the   partnership    a   general    account    shall    be    taken  up  to : 

that   date  of    the  stock-in-trade,  credits,   property  and  assets,  partners  are^to 
debts  and   liabilities   of    the  partnership,  and  in   taking   such  i'trerae'liount 
account  a  proper  valuation  shall  be  made  of  all  items  requiring  ^°°^'-^- 
valuation  ;  and  every  such  annual  account  shall  be  entered  in 

books,  and  be  signed  in  each  such  book  by  each  partner, 

and  after  such  signature  each  partner  shall  keep  one  of  the  said 
books,  and  shall  be  bound  by  such  account,  excejDt  that  if  any 
manifest  error  be  found  therein  by  a  partner,  and  signified  to 
the  other  or  others  within  three  calendar  months  after  the  same 
shall  have  been  so  signed,  such  error  shall  be  rectified. 


{m)  The  partnersliii)  books  should  be  kept  at  the  place  of  business  ;  all 
partners  may  have  access  to  and  may  inspect  and  copy  them:  P.  Act,  1890, 
s.  24  (9) ;  but  these  rights  must  not  be  used  by  a  partner  who  has  retired  in 
any  way  so  as  to  prejudicially  affect  the  firm  :  Trego  v.  Hunt,  1896,  A.  C.  7  ; 
65  L.  J.  Ch.  1. 

A  partner  may  appoint  an  agent  to  inspect  the  books  on  his  behalf  :  Sevan 
V.  Webb,  1901,  2  Ch.  59;  70  L.  J.  Ch.  5;];6  ;  and  see  Xarci/  v.  Kaj,,  1909,  ] 
Ch.  561  ;  78  L.  J.  Ch.  334. 


1050 


(forms)  partnership. 


No.  39. 

Annual 
audit. 


(1)  Immediately  after  the  taking  of  the  annual  account,  the 
same  shall  be  audited  by  a  firm  of  Chartered  Accountants. 

(2)  Messrs. ,  or  such  other  firm  as  the  partners  sliall  from 

time  to  time  appoint,  shall  be  the  auditors  of  the  firm. 

(3)  Each  partner  shall  comply  with  all  the  reasonable  require- 
ments of  the  auditors. 

[(4)  The  audit  shall  extend  to  the  clients'  separate  account 
and  to  any  securities  or  property  entrusted  to  the  firm  which 
may  belong  to  any  client. 

(5)  An  extract  from  the  auditor's  re})ort  so  far  as  it  afiects 
any  client  may  be  sent  to  such  client  (//).] 


Section  YII. 
MANAGEMENT    AND    PEOHIBITED   ACTS. 


No.  40. 

Partners 
to  give 
whole  time. 


(1)  Each  partner  shall,  during  the  subsistence  of  the 
partnership,  devote  his  whole  time  and  attention  to  the  partner- 
ship l)usiness,  and  no  partner  shall  [subject  as  hereby  expressly 
provided  (o)]  be  engaged  or  concerned,  whether  directly  or 
indirectly  (  jj),  in  any  other  business  without  the  previous 
consent  in  writing  of  the  other  partner  [or  partners]. 

[(2)  Each  partner  shall  in  rotation  attend  at  the  partnership 
office  on  Saturday  mornings,  Bank  holidays  and  Good  Fridays, 
to  transact  any  formal  business  of  the  firm  during  office  hours.] 

(3)  Each  partner  shall  be  entitled  to  take  vacations  of  not 
more  than weeks  in  the  whole  in  each  year. 

(4)  The  vacations  shall  be  arranged  so  that  at  least  one 
partner  will  remain  to  attend  to  the  business  of  the  firm. 

(5)  Abstention  from  business  by  reason  of  illness  shall  not 
be  reckoned  as  a  vacation  [unless  the  total  abstention  in  any 
year  extends  over  a  period  of  at  least weeks] . 

(n)  Sub-clauses  (4)  and  (5)  will  oul}-  be  used  in  the  case  of  a  firm  of 
solicitors,  see  Form  No.  31. 

(o)  See  Form  No.  26. 

{p)  Where  the  provision  does  not  expressly  i)rohibit  engaging  in  any 
other  business,  but  merely  provides  that  partners  shall  give  their  whole  time, 
an  injunction  will  not  be  granted  on  a  breach  :  Whitiuood  Chemiral  Go.  v. 
J/ardman,  1891,  2  Ch.  416  ;  60  T..  J.  Ch.  42cS  ;  ALtropoIitan  Electric  Co.  V. 
Qinder,  1901,  2  Ch.  at  p.  807  ;   TO  L.  J.  Ch.  862. 
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(1)  The  said  [and ]  shall  devote  the  whole  of  his      No.  41. 

[their]  time  to  the  partnership  business,  and  diiigentl}^  employ  where  one 
himself  [themselves]  therein,  and  promote  to  the  utmost  of  his  ^^^Jg^^J^"^ 
[their]   power  the  benefit  and  advantage  thereof,  but  the  said  to  attend  to 

Idiishigss 

shall  not  be    obliged  to  attend  to    the  said  business  any 

further  than  he  shall  think  proper,  and  may  either  actively 
engage  in  the  said  business  or  abstain  wholly  or  partially  from 
any  active  part  therein  as  he  shall  from  time  to  time  think  lit ; 
but  no  partner  shall,  without  the  consent  in  writing  of  the  other 
or  others,  engage  or  be  concerned  or  interested  directly  or 
indirectly  in  any  other  business  [except  as  hereby  expressly 
provided  to  the  contrary]  and  subject  as  aforesaid. 

(2)  {C())iti)iin'  (IS  in  last  Form.) 

All  questions  which  may  arise  during  the  continuance  of  the      No.  42. 
partnership  relating  to  or  affecting  the  conduct  or  management  Questions  of 
of  the  partnership  affairs  (including  the  employment  and  dis-  "'^'l^^^f^^'r^^l^ 
missal  of    clerks   and  servants,   the  giving  of    credit,  and  the  by  majority. 
compounding  of  debts  and  claims)  shall  be  decided  (in  case  there 
shall  be   three   or   more  partners  for  the  time  being)  by  the 
majority  in  number  of  the  partners.     {_0r  shall  be  decided  if 
the  said  and  disagree  in  accordance  with  the  views  variation 

p    ,  1             •  ^  -]  where  only 

Ot   the  said  .  j  two  partners. 

The    said   shall   have   the    sole    management    of    the      ]S[o.  43. 

partnership  business  so  far  as  regards  matters  of  daily   routine  ~ 

^  ■•■  _"  ...  Where  one 

and  the  engagement  and  dismissal  of  the  office  staff",  but  shall  partner  is  to 

consult  the  other  partners  in  regard  to  any  matter  of  exceptional  managemeut 

importance  or  any  matter  not  within  the  ordinary  scope  of  the  l^outine^'^'' 

partnership  business.     [So  long  as  the  said shall  act  in  the  'r"'^*j^^'^ 

sole  management  of  the  business  he  shall  be  paid  out  of  the  additional 

net  profits  of  the  business  before  division  the   yearly  salary  of  tion]. 

£ in  addition  to  his  share  of  profits.] 

No  partner  shall,  without  the  consent  of  the  other  partner  [or  No.  44. 
partners] ,  engage  or  (except  for  flagrant  misconduct)  discharge  Engagement 
any  clerk  or  other  servant  or  agent  of  the  firm.  '^^^  dismissal 

•^  "  01  servants. 

No  partner  shall  [except  as  hereby  ex[)ressly  provided  to  the  No.  45. 
contrary],  without  the  consent  of  the  other  partner  [or  partners],  Z  ' 

•^  J '  _  ■*•  Li  J '    j>f  o  person  to 

introduce  any  person  into  the  firm,  whether  for  the  purpose  of  be  introduced 
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(forms)  partnership. 


for  learning  the  learning  the  iDartnersbip    business  as  an  apprentice  or  other- 
business,  &C.  •       /   X 

wise  {q) . 


No.  46. 

No  partner  to 
give  credit  if 
forbidden. 


No.  47. 

No  partner  to 
release  or 
compound 
debts,  &c. 


No  partner  shall  lend  any  money  or  deliver  on  credit  any 
goods  belonging  to  the  fiiin  to  any  person  or  corporation  whom 
any  other  partner  shall  by  notice  in  writing  have  forbidden  him 
to  trust,  and  if  any  partner  shall  do  so,  he  shall  make  good  to 
the  other  partner  [or  partners]  all  loss  arising  thereby. 

No  partner  shall  release  or  compound  any  debt  owing  to  or 
claim  of  the  firm  without  the  consent  in  waiting  of  the  other 
partner  [or  partners],  and  if  any  partner  shall  do  so,  he  shall,  at 
the  request  of  the  other  partner  [or  partners],  or  any  of  them, 
pay  to  the  firm  the  full  amount  of  such  debt  or  claim. 


No.  48.  No  partner  shall,  without  the  consent  of  the  other  partner  [or 

No  partner  to    P^i't^ers],  guarantee  the  payment  or  discharge  of  any  sum  or 
give  claim,  whether  by  way  of  suretyship  or  otherwise. 

guarantees.  ^  J  ^         ir 

No  partner  shall,  without  the  consent  of  the  other  partner  [or 
partners],  do  any  act  or  thing  whereby  the  partnership  assets 
[or  his  interest  therein]  shall  become  liable  for  any  private  debt 
or  obligation  [nor  shall  any  partner  in  transacting  the  partner- 
ship business  contract,  without  such  consent  as  aforesaid,  any 

partnership  debt  exceeding  the  sum  of  £ in  respect  of  any 

one  transaction]. 

No  partner  shall  [except  as  hereby  expressly  provided  to  the 
contrary],  without  the  consent  in  writing  of  the  other  partner  [or 
partners],  dispose  of  his  interest  in  the  partnership  assets  by  way 
of  sale  or  mortgage. 


No.  49. 

No  partner  to 
pledge  the 
credit  of  the 
firm  for  private 
debts  (r). 


No.  50. 

Partners  not 
to  deal  with 
their  shares. 


No.  51. 

Just  and 
faithful 
clause  (s). 


The  partners  shall  be  just  and  faithful  to  one  another  and 
shall  furnish  each  other  with  full  accounts  and  information  with 
regard  to  all  matters  and  transactions  relating  to  the  partnership 

((/)  See  Hi<jhJeij  v.  Walker  (1910),  26  T.  L.  E.  685.  Where  there  is  power 
to  introduce  a  son,  this  clause  must  be  qualified  as  in  square  brackets.  This 
clause  should  not  be  used  in  the  case  of  a  firm  of  solicitors,  unless  it  is 
intended  that  articled  clerks  or  students  should  be  excluded. 

(r)  See  P.  Act,  1890,  s.  33. 

(.s)  See  P.  Act,  1890,  s.  28. 
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business   and  no  partner  shall  do  any  act  or  thing  whereby  the 
^rm  or  the  partnership  property  n.ay  be  prejudicially  aftLted 
[and  n.  particular  no  partner  shall  divulge  any  secret  Leno' 
or  process  wheren.  the  firm  or  any  partner  may  have  an  inte  es 
or  any  other  secrets  of  the  firm].  "neiesc 


Section  VIII. 

INTRODUCTIOxX   OF   SONS   INTO   THE   FIRM. 

(1)  The  said may  at  any  time  during  the  subsistence  of      No  52 

the  partnership  give  the  whole  or  any  part  of  his  share  in  the '—^ 

said  business,  and  the  profits  thereof,  to  any  son  of  his  [who  paXrt°"^ 

may  become  a  duly  qualified ],  and  may  introduce  such  son  InSusT^^"^ 

into  the  firm  to  the  extent  of  the  share  given  to  him  as  aforesaid    "^^^  ^'^- ' 
and  in  such  case  the  introduced  partner  shall  thenceforth  durin-^ 
the  residue  of  the  period  hereby  fixed  for  the  subsistence  of  the 
partnership  carry  on  the  said  business  in  partnership  with  the 

sai<i  (father)  and {other partner),  or  the  said (other 

partner),  as  the  case  may  be,  for  the  residue  of  the  said  period 
upon  and  subject  to  the  like  terms  and  conditions  as  are  herein 

contained  with  regard  to  the  partnership  between  the  said 

(jather)  and  (other  partner),  or  as  near  thereto  as  circum- 
stances will  permit  [save  that  the  introduced  partner  shall  be 
bound  to  devote  the  whole   of   his    time    to  the  said  business 
and  diligently  employ  himself  therein,  and  shall  not  have  the 

power  hereby  given    to   the    said   (father)  of  determining 

he  said  partnership  by  notice  or  of  introducing  a  son  into  the 
business]. 

(2)  The  introduced  partner  shall  at  his  own  expense,  and  to  the 
reasonable  satisfaction  of  the  other  partners,  execute  a  deed 
binding  himself  to  comply  with  the  aforesaid  terms  and  condi- 
tions, with  such  variations  (if  any)  as  the  circumstances  may 
render  necessary.  -^ 


(0  Where  a  partner  has  power  to  introduce  a  son  into  the  business  the 
other  partners  cannot  object  to  his  nomination  if  the  nonainee  accepts ' 
Byrne  v.  Betd,  1902,  2  Ch.  735  ;  71  L.  J.  Ch.  830.  ^     ' 
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(forms)  partnership. 


No.  53. 

Power  for  any 
partner  to 
introduce  a 
son  by  Will. 


Option  may 
be  given 
successively. 


If  nominee 
takes  no  active 
part  in 
management, 
allowance  to 
be  made  to 
otlier  partners. 


(1)  Any  partner  may  by  Will  or  codicil  nominate  one  of  his 
sons  of  full  age  to  succeed  on  his  death  to  his  share  of  the 
partnership  assets  and  the  capital  and  future  profits  thereof, 
and  the  person  so  nominated  shall  [if  and  when  Ije  becomes   a 

qualified ]  have  the  option  of  succeeding  to  the  same  share 

upon  signifying  such  option  to  the  surviving  or  other  partner 
or  partners  within  six  calendar  months  next  after  the  death  of 

the  testator  [or  within  calendar  months  after  he  becomes 

qualified  as  aforesaid,  which  last  happens],  and  the  person 
succeeding  as  aforesaid  shall  be  and  become  a  partner  in  the 
firm  in  the  place  and  in  respect  of  the  share  of  the  testator  upon 
the  same  terms  and  conditions  and  in  the  same  manner  as  the 
testator  if  living  would  have  been  and  remained  a  partner 
therein,  or  as  near  thereto  as  circumstances  will  permit,  and  he 
shall,  if  required  so  to  do,  execute  a  proper  deed  to  the  reason- 
able satisfaction  of  the  other  partners  or  partner,  binding 
himself  to  observe  the  said  terms  and  conditions  accordingly. 
But  if  the  person  so  nominated  as  aforesaid  shall  not  signify  his 
option  to  succeed  to  such  share  as  aforesaid  within  six  calendar 
months  after  the  death  of  the  testator,  then  and  in  such  case 
he  shall  be  deemed  to  have  declined  to  succeed  thereto,  and  the 
nomination  made  by  the  Will  of  the  testator  shall  be  void  and 
of  no  effect. 

(2)  The  said  option  may  be  given  to  any  sons  of  the  testator  in 
succession,  provided  that  the  same  shall  either  be  refused  or 
accepted  within  the  time  aforesaid. 

[(2a)  In  case  no  person  so  nominated  shall  be  qualified  as 
aforesaid  within  eighteen  calendar  months  from  the  death  of  the 
testator,  the  nomination  shall  be  void.] 

(3)  If  any  person  admitted  into  the  partnership  under  the  fore- 
going provision  shall  be  unable  or  unwilling  to  take  an  active 
part  in  the  management  of  the  business,  then  and  in  either  of 
such  cases  the  other  partner  or  partners  may  take  upon  himself 
or  themselves  the  entire  management  of  the  said  business,  and 
in  such  case  such  annual  sum  shall  be  allow^ed  to  the  last- 
mentioned  partner  or  partners  for  his  or  their  additional  trouble 
out  of  the  share  of  the  admitted  partner  in  the  profits  of  the  said 
business  as  shall  be  agreed  between  the  partners,  or  (in  case  of 
difference)  as  shall  be  determined  by  arbitration  under  the  provi- 
sions for  that  purpose  hereinafter  contained. 
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(4)  If  any  partner  dies  without  having  nominated  a  son  to  Ordinary 
be  his  successor  as  aforesaid,   or  if   the  person   or  persons  so  to^appiyTf 
nominated  dechne  to  succeed  to  his  share  as  aforesaid,  then  and  «»» ^loes  not 

'  succeed  to  a 

in  any  such  case  the  share  of  the  partner  so  dying  shall,  as  from   share, 
his  death,  be  subject  to  the  provisions  as  to  sale  and  valuation 
hereinafter  contained. 


Section  IX. 

DISSOLUTION,   RETIREMENT,   AND   EXPULSION. 

(1)  If  a  partner  dies   or  becomes  bankrupt,  the  partnership       No.  54 
shall  be  dissolved  so  far  only  as  regards  that  partner 


/v"  "  '  Partnership 

(2)  If  a  partner  suffers  his  share  of  the  partnership  property  to  not  to  be 
be  charged  within  the  meaning  of  the  Partnership  Act,  1890,  for  dissolved  by 
his  separate  debt,  the  partnership  may  at  the  option  of  the  other  ruptcy,  Wcy, 
partners  be  dissolved  so  far  as  regards  that  partner  only.  &c.,  ofone 

1  •         1     n  partner;  the 

(3)  If  the  partnership  shall  be  dissolved  by  the  Court  under  other  partners 
section  thirty-five  of  the  said  Act  on  account  of  the  lunacy,  of  aUorney"^^ 
incapacity,  or  misconduct  of  a  partner,  the  dissolution  shall  take 

effect  so  far  only  as  regards  that  partner  unless  the  Court  shall 
otherwise  determine. 

(4)  If  a  partner  retires  or  is  expelled  from  the  pnrtnership 
under  any  power  herein  contained,  the  partnership  shall  be 
dissolved  so  far  only  as  regards  that  partner. 

(5)  In  each  of  the  aforesaid  cases  the  outgoing  partner,  in 
consideration  of  the  covenants  by  the  other  partners  herein 
contained,  hereby  irrevocably  appoints  the  other  partner  [or 
partners  and  eacli  of  them]  to  be  his  [attorneys  or]  attorney 
for  the  purpose  of  getting  in  and  assuring  the  share  or  interest 
(whether  legal  or  equitable)  of  the  outgoing  partner  in  the 
partnership  assets  (including  goodwill,  if  any)  in  manner  herein- 
after provided,  and  of  getting  in  and  compelling  payment  of  any 
book  or  other  debts  of  the  firm,  and  of  giving  notice  to  the 
customers  or  clients  of  the  firm  of  the  change  in  the  firm, 
including  the  usual  notice  in  the  London  Gazette,  and  for  the 
purposes  aforesaid  the  [attorneys  or]  attorney,  in  his  name  and 
on  his  behalf  and  as  his  act  and  deed  or  otherwise,  may  sign, 
seal,  dehver,  execute,  or  give  any  conveyance,  assignment,  receipt, 
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(forms)  partnership. 


Application  of 
the  purchase- 
money  of  the 
share  of  the 
outgoing 
partner. 


release,  covenant,  or  other  disposition,  notice,  advertisement,  or 
other  instrument  (w). 

(6)  In  every  such  case  as  aforesaid  all  purchase-money  or  other 
consideration  attributahle  to  the  share  of  the  outgoing  partner 
shall  ultimately  be  accounted  for  to  the  representatives,  trustee 
in  bankruptcy,  committee  or  receiver  in  lunacy,  or  to  the  out- 
going partner  as  the  case  may  require,  but  no  purchaser  or  other 
person  or  corporation  dealing  in  good  faith  for  money  or  money's 
worth  with  the  continuing  partner  [or  partners]  shall  be  con- 
cerned to  see  as  to  the  application  of  such  purchase-money  or 
consideration. 


No.  55. 

Power  for  any 
partner  to 
deternuno 
partnorshij)  if 
no  profits 
made. 


If  upon  taking  the  annual  account  it  shall  appear  that  the 
partnership  business  has  not  been  carried  on  during  the  then 
preceding  year  so  as  to  produce  a  profit,  after  allowing  to  each 
partner  interest  at  the  rate  of  i'5  per  cent,  per  annum  on  the 
amount  of  his  capital  for  the  time  being  in  the  business,  any 
partner  may  at  any  time  within  one  calendar  month  from  the 
time  of  taking  the  account  give  notice  in  writing  to  the  other 
partners  or  partner  of  his  desire  that  the  partnership  shall 
determine,  and  in  such  case  the  partnership  shall  cease  and 
determine  immediately  upon  the  service  of  such  notice : 

Provided  always,  that  if  the  annual  account  for  any  year  shall 

not  be  signed  by  the  partners  before  the  day  of  in 

that  year,  the  question  whether  or  not  the  business  has  in  that 
year  produced  profits  after  allowing  interest  as  aforesaid  shall  be 
referred  to  a  chartered  accountant  as  a  single  arbitrator  under 
the  provisions  of  the  Arbitration  Act,  1889  ;  and  if  the  arbitrator 
shall  find  that  the  business  has  not  produced  profits  after  allowing 
interest  as  aforesaid,  then  the  notice  to  determine  the  partnership 
may  be  served  at  any  time  within  one  calendar  month  after  the 
date  of  such  finding. 


No.  56. 

Power  for  a 
jiartner  to 
retire  by  giving 
notice. 


Irrevocable 
power  of 
attorney. 


(1)  If  any  partner  shall  be  desirous  of  retiring  from  the  firm  at 

the  end  of  the or  any  subsequent  year  of  the  partnership  term 

and  shall  give  to  the  other  [partners  or]  partner  at  least  six  calendar 
months'  notice  (expiring  on  or  before  the  day  fixed  for  taking 
the  annual  account)  to   that  effect,  then  the  partnership  shall 

{ii)  If  this  form  is  not  used  the  irrevocable  power  of  attorney  can  be 
added  later  if  required.  If  desired,  separate  persons  may  be  named  as 
attorneys. 
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as  regards  only  the  partner  giving  such  notice  determine  as  from 
such  account  day. 

(2)  The  j^ower  of  attorney  hereinbefore  conferred  shall  apply 
in  any  such  case. 


(1)  If  any  partner  shall  make,  draw,  accept,  or  indorse  any  bill      Nq.  57. 
of   exchange   or  promissory  note,  or  give  any  security  in  the 


name  of  the  firm  (except  on  account  of  the  partnership  business,  partner  in 
and  carrying  on  of  the  same  in  good  faith),  or  shall  suffer  his  eveiits^(t'). 
share  of  the  partnership  property  to  be  charged  within  the 
meaning  of  the  Partnership  Act,  1890,  for  his  separate  debt  (.r), 
or  shall  fail  to  account  for  money  received  by  him  in  respect  of 
any  partnership  transaction  after  being  required  so  to  do  by  the 
other  partners  or  any  of  them,  or  shall  act  in  other  respects 
contrary  to  the  good  faith  which  ought  to  be  observed  between 
partners,  or  shall  become  incapable  or  unfit  by  reason  of  lunacy 
-or  otherwise  to  take  his  part  in  the  management  of  the  partner- 
ship business,  then  and  in  any  of  such  cases  the  other  partner 
[or  partners]  may,  by  notice  in  writing  given  to  him  or  (in  the 
case  of  lunacy  or  unfitness)  to  his  committee  or  receiver  in 
lunacy,  expel  him  from  the  i^artnership  as  from  the  date  of  the 
service  of  the  notice,  but  so  that  if  the  expulsion  shall  be  on 
account  of  any  breach  of  duty  the  notice  shall  be  given  within 
three  calendar  months  after  the  discovery  thereof.  And  if  any 
question  shall  arise  whether  a  case  has  happened  to  authorise 
the  exercise  of  this  power,  such  question  shall  be  referred  to 
arbitration  under  the  power  for  that  purpose  hereinafter  con- 
tained [and  if  the  matter  is  decided  in  favour  of  the  outj^oinff 


(r)  Where  a  i)artner  gives  notice  of  dissolution  under  such  a  power  as 
given  in  the  text,  the  notice  is  valid  though  it  does  not  specify  the  cause  of 
complaint:  Green  v.  Howell,  1910,  1  Ch.  495.  A  power  to  expel  a  partner 
for  scandalous  conduct  detrimental  to  the  business  was  held  exercisable, 
where  a  partner  was  convicted  for  travelling  without  a  I'ailway  ticket : 
Carmichad  v.  Evans,  1904,  1  Ch.  486 ;  73  L.  J.  Ch.  329.  Again,  where  the 
power  extends  to  professional  misconduct  and  a  partner  is  a  party  to  self- 
puffing  advertisements  he  may  be  exiDelled  :  Clifford  v.  Timms,  1908,  A.  C. 
12  ;  77  L.  J.  Ch.  91. 

{x)  See  s.  33  (2).  Where  a  partner  mortgages  his  share  the  mortgagees 
are  entitled  to  an  account  on  dissolution  :  s.  31  (2) ;  Bonnin  v.  Neame,  1910, 
1  Ch.  732  ;   79  L.  J.  Ch.  388. 
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No.  58. 

Outgoing 
partner  not  to 
practise  or 
carry  on 
business 
within  a  cer- 
tain area  (y). 


Covenant  not 
to  practise 
within  a 
certain  area. 


Not  to  be 
interested  in  a 
business. 


partner  the  notice  of  expulsion  shall  remain  valid,  but  he  shall 
be  a^varded  damages  against  the  other  partner  or  partners]. 

(2)  In  each  of  the  afore.said  cases  the  outgoing  partner  in 
consideration,  &c.  {continue  power  of  attorney  as  in  Form  No.  54). 

[Or  (2)  The  power  of  attorney  hereinbefore  conferred  shall 
ai^ply  in  any  such  case.] 

(1)  No  partner  who  retires  or  is  otherwise  discharged  from 
the  firm  under  any  of  the  provisions  hereof,  or  under  any  order  of 
the  Court,  or  under  the  general  law,  shall  at  any  time  after  his 

retirement  or  discharge  practise  as  a (solicitor,  or plnjsician, 

surgeon  or  apothecarn,  dc.)  [or  carry  on  or  be  concerned  or 
interested  {z),  either  directly  or  indirectly,  as  principal,  agent, 
director,  manager,  partner  shareholder,  or  otherwise  in  any  busi- 
ness of  a  nature  which  might  in  any  way  compete  with  any  business 

for  the  time  being  carried  on  by  the  firm] ,  within  a  radius  of 

miles  from {zz),  nor  solicit  any  client  [customer,  patient]  of 

the   firm  ;    and  if  he  commits  a  breach    of    this    provision   he 

shall  pay  to  the  other  partner  or  partners  the  sum  of  £ 

for  every  calendar  month  or  part  of  a  calendar  month  during 
which  he  so  practises  [or  carries  on  or  is  concerned  with  any 
such  business]  by  way  of  liquidated  damages,  and  a  further  sum 

of  £ for  every  client  [customer,  patient]  solicited  by  him  or 

by  any  person  on  his  behalf. 

(2)  A  COVENANT  to  the  effect  aforesaid  may  be  inserted  in  any 
deed  of  dissolution  or  other  instrument  executed  in  connexion 
with  such  retirement  or  discharge. 

[y)  A  covenant  not  to  practise  within  a  given  area  may  not  be  broken 
where  the  covenantor  practises  within  the  prohibited  area  but  in  such,  a 
way  that  the  covenantee  suffers  no  damage  :  Stivell  v.  Wright  (1906),  50 
Sol.  J.  223.  Acting  as  manager  to  another  firm  within  the  district  con- 
stitutes a  breach  of  the  covenant :  Bohertson  v.  Willmolt  (1909),  25  T.  L.  E. 
681.  Any  covenantee  may  sue  for  breach  :  Palmer  v.  Mallet  (1887),  36  Ch. 
D.  411  ;  57  L.  J.  Ch.  226. 

(2)  A  covenant  not  to  be  "interested  "  in  a  business  in  a  given  area  does 
not  prevent  the  covenantee  from  becoming  a  servant  at  a  fixed  salary  in  a 
similar  business  :  GopJiir  Diamond  Co.  v.  Wood,  1902,  1  Ch.  950  ;  71  L.  J.  Ch. 
550.  The  covenant  may  not  jDrevent  the  wife  of  the  covenantor  from  carry- 
ing on  business  within  the  area  :  Smith  v.  Hancock,  1894,  2  Ch.  377  ;  63 
L.  J.  Ch.  477  ;  where  a  firm  comprises  several  businesses,  see  Cori/  v. 
Harrison,  1906,  A.  C.  274 ;  75  L.  J.  Ch.  714. 

(zz)  A  breach  is  not  committed  if  clients  living  within  the  radius  are  seen 
in  an  office  outside  it:    IVoodbridge  v.  Bellamy  (1910),  o5  Sol,  J,  204. 
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(1)  Upon   the    death   of   any   partner,    or   upon    any   person      No.  59. 
ceasing   to   be   a   partner,    the  share  of  such  deceased  or  out-  upon  death 
going  partner  in  the  partnership  business,  including  his  capital  j^aiikiuptcy, 
therein  and  in  the  stock-in-trade  and   assets  thereof,  shall,  as  a  partner,  ' 
from  the  time  of  his  death  or  his  ceasing  to  be  a  partner,  be  pirtn'^rs"to 
purchased  by  and  belong  to  the  remaining  [partners  or]  partner,  'i"|^e^'oi®  ^"^ 
and  if  more  than  one  in  equal  shares  [or  in  shares  proi3ortionate  dissolve  the 
to  their  then  shares  in  the  business],  and  [they  or]  he  shall  take 
upon    [themselves  or]    himself    all   the   i^artnership    debts  and 
liabilities  as  from  the  same  date,  and  the  partnership  shall  be 
continued  between  the  remaining  i:)artners,   if  more  than  one, 
under  the  provisions  of  these  presents. 

[(2)  Provided  always,  that  if  the  surviving  or  continuing 
[partners  or]  partner  shall,  within  six  calendar  months  from 
the  death  of  the  late  partner  or  the  time  when  the  outgoing 
partner  shall  cease  to  be  a  partner,  give  to  his  personal 
representatives,  trustee  in  bankruptcy,  or  committee  or  receiver 
in  lunacy,  or  to  the  outgoing  partner  himself  (as  the  case  may 
require)  notice  in  writing  stating  the  intention  of  the  surviving 
or  continuing  [partners  or]  partner  to  wind  up  the  partnership 
affairs,  instead  of  purchasing  the  share  of  the  late  or  outgoing 
partner  as  aforesaid,  then  and  in  such  case  the  partnership 
affairs  shall  be  wound  up  as  if  the  partnership  had  at  the  date 
of  the  death  of  the  late  partner,  or  at  the  time  when  the  outgoing 
partner  ceased  to  be  a  partner,  determined  by  effluxion  of  time.] 

[(3)  This  clause  shall  take  effect  subject  and  without  prejudice 
to  any  valid  exercise  by  the  late  partner  of  his  testamentary  power 
to  nominate  a  son  to  succeed  to  his  share.] 

(4)  The  foregoing  powers  of  attorney  shall  apply  in  any  of 
the  cases  aforesaid. 

(1)  If  the  partnership  shall    be    dissolved    by   the   death    or       No  60. 
bankruptcy  of  a  partner,  or  by  reason  of  his  having  suffered  Option  for 
his  share  to  be  char>];ed  within  the  meaning  of  the  Partnership  '-o'ltniumg 

°  o  I     partners  to 

Act,  1890(a),  for  his  separate  debt,  or  shall  be  dissolved  by  the  purchase  share 

/~i  -I  J  •         ,1  •  n  pji  'Tji  "^1.1°^  deceased  or 

Court  under  section  thirty-nve  oi  the  said  Act  on  account  of  the  outgoing 
lunacy,  incapacity,  unfitness  or  misconduct  of  a  partner,  or   if  ^^^^  "*^^' 
any  person  shall  otherwise  cease  to  be  a  partner  under  any  pro- 
vision herein  contained,  then  and  in  any  of  such  cases  the  other 

(a)  See  s.  33  (2). 
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[partners  or]  partner  may  purchase  the  share  of  the  deceased  or 
outgoing  partner  in  the  partnership^  assets  including  his  capital 
upon  giving  to  his  personal  representative,  trustee  in  bankruptcy, 
or  committee  or  receiver  in  lunacy,  or  to  the  outgoing  partner 
himself  (as  the  case  may  require)  a  notice  in  writing  to  that 
effect  at  any  time  within  three  calendar  months  from  the  time 
of  his  death  or  his  ceasing  to  be  a  partner,  and  the  purchase 
shall  take  effect  and  relate  back  to  the  same  time,  and  the  other 
[partners  or]  partner  exercising  such  option  shall  be  exclusively 
liable  for  the  partnership  debts  and  lial)ilities  from  the  same 
time,  and  the  purchased  share  shall  be  taken  by  them  (if  more 
than  one)  in  shares  proportionate  to  their  then  shares  in  the 
business. 

(2)  If  the  said  option  is  not  exercised  within  the  time  afore- 
said, the  partnership  business  shall  be  wound  up  as  if  the 
partnership  had  at  the  date  of  death  or  cesser  determined  by 
effluxion  of  time. 

[(B)  This  clause.  Sec.  (coiitiuur  as  in  Just  Forni).^ 
(4)  Thk  foregoing  powers  of  attorney  shall  apply  in  any  of 
the  cases  aforesaid. 


No.  61. 

Provision  for 
ascertaining 
purchase- 
money  for 
share  of 
deceased  or 
outgoinj^ 
partner  by 
vahiatiou  (h). 


(1)  Thk  purchase-money  for  the  share  of  a  deceased  or  out- 
going partner  shall  be  the  net  value  thereof  after  providing  for 
the  debts  and  liabilities  of  the  firm  on  the  day  on  which  the 
purchase  takes  effect,  and  in  estimating  such  value  the  good- 
will of  the  business  shall  [not]  be  taken  into  account. 

(*2)  If  the  parties  shall  be  unable  to  agree  as  to  the  value 
of  the  said  share,  the  same  shall  be  ascertained  by  two 
independent  valuers,  one  to  be  appointed  by  the  representatives, 
trustee  in  bankruptc}',  committee  or  receiver  in  lunacy  of  the 
deceased  or  outgoing  partner,  or  by  the  latter  himself,  as  the 
case  may  require  (hereinafter  called  the  Vendor),  and  the  other 
by  the  other  [partners  or]  partners  (hereinafter  called  the 
Purchaser),  or  by  an  umpire  to  be  appointed  by  the  two  valuers 
before  they  proceed  to  business,  and  if  the  Vendor  or  Purchaser 
shall  fail   to   appoint   a   valuer  for  fourteen    days    after   being 

{b)  It  is  generally  fairer  to  arrange  for  a  valuation  than  to  rely  on  the  last 
annvial  account.  If  the  Coiu't  enforces  a  power  to  purchase  a  share  which 
is  exercised,  it  will  fix  the  valuation  if  necessary  :  Dinham  v.  Bradford  (18(39), 
L.  E.  5  Ch.  519  ;  and  see  Hordern  v.  //.,  1910,  A.  C.  465.  The  goodwill  must  be 
taken  into  account  unless  the  clause  provides  to  the  contrary. 
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called  on  so  to  do  by  the  other,  or  shall  appoint  a  valuer  who 
shall  refuse  to  act,  the  valuer  appointed  by  the  other  party 
shall  make  a  final  valuation  alone. 

(3)  The  purchase-money  so  ascertained  to  be  the  value  of  the 
said  share  shall  be  paid  by  the  Purchaser  to  the  Vendor  by 
four  equal  instalments  at  the  expiration  of  six,  twelve,  eighteen, 
and  twenty-four  calendar  months  respectively,  from  the  day  on 
which  the  purchase  takes  effect,  with  interest  on  the  instalments 
for  the  time  being  remaining  unpaid  at  the  rate  of  £6  per  cent, 
per  annum. 

(4)  The  Purchaser  shall  by  deed  covenant  to  pay  the  said 
instalments  and  interest  and  to  keep  the  Vendor  and  the 
estate  of  the  deceased  or  outgoing  partner  fully  indemnified  (c) 
against  the  debts  and  liabilities  of  the  firm. 

(5)  The  Vendor  shall  at  the  request  and  cost  of  the  Purchaser 
do  and  execute  all  acts,  deeds,  and  things  necessary  or  proper 
for  vesting  the  share  so  purchased  in  the  Purchaser  and  for 
enabling  the  Purchaser  to  get  in  the  outstanding  credits  and 
assets  of  the  firm. 

(6)  The  powers  of  attorney  hereinbefore  conferred  shall  be 
exercisable  hj  the  Purchaser  for  giving  eftect  to  the  provisions 
of  this  clause,  including  (if  necessary)  the  appointment  of  a 
valuer  on  behalf  of  the  Vendor  (d). 

(7)  The  purchase-money  for  any  such  share  may,  under  the 
said  powers  of  attorney  or  otherwise,  be  apportioned  between 
any  of  the  items  purchased. 

(1)  The  purchase-money  to  be  paid  for  the  share  of  a  deceased      No.  62. 
or  outgoing  partner  to  his  representatives,  or  trustee  in  bank-  rpj^^  jjj.^  ^ 
ruptcy,  committee  or  receiver  in  lunacy,  or  the  outgoing   partner  reference  to 

1  •  IP  1  •        /I  •        P  1,     ?    ,       T7        1      X      the  last  annual 

himself,  as  the  case  may  require  (hereinafter  called  the  Vendor),  account  (e). 
by   the   other    [partners    or]    partner   (hereinafter    called    the 
Purchaser)  shall  be  as  follows  : — 

(i.)  If  the  deceased  or  outgoing  partner  shall  have  died  or 

(c)  The  purchaser  of  a  pai'tnership  share  must  personally  indemnif  j-  the 
vendor  against  the  partnership  liabilities  :  Dodson  v.  Downey,  1901,  2  Ch.  620  ; 
70  L.  J.  Ch.  854. 

{d)  See  Form  No.  54. 

(e)  This  Form  should  be  used  in  partnershijis  between  persons  in  a  pro- 
fession, but  not  in  the  case  of  trading  partnerships  where  the  value  of  the 
stock-in-trade,  &c.,  may  vary  to  a  large  extent. 
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ceased  to  be  a  partner  before  the  day  of next  (the 

first  annual  account  clay),  then  a  sum  equal  to  the  capital  brought 
in  by  him  into  the  partnership  as  hereinbefore  mentioned,  with 

interest  on  such  sum  at  the  rate  of  M per  cent,  per  annum 

from  the  commencement  of  the  partnership  until  the  day  of  his 
death  or  of  his  ceasing  to  be  a  partner  as  aforesaid,  such  interest 
to  be  in  lieu  of  any  share  of  profits  during  that  period. 

(ii.)  If  the  deceased  or  outgoing  partner  shall  have  died  or 
ceased  to  be  a  partner  on  an  annual  account  day  in  any  year, 
then  such  a  sum  as  by  the  annual  account  shall  he  found  to  be 
the  net  amount  or  value  of  the  said  share  on  such  account 
day. 

(iii.)  If  the  deceased  or  outgoing  partner  shall  have  died  or 

ceased  to  be  a  partner  on  any  day  later  than  the  day  of 

next  (first  annual  account  day),  and  not  being  any  subse- 
quent annual  account  day,  then  such  a  sum  as  by  the  annual 
account  shall  be  found  to  be  the  net  amount  or  value  of  the 
said  share  on  the  account  day(,/')  immediately  preceding  his 
death,  or  the  day  of  his  ceasing  to  be  a  partner  as  aforesaid, 

with  interest  on  the  same  sum  at  the  rate  of  £ per  cent,  per 

annum  from  the  same  account  day  up  to  the  day  of  his  death  or 
of  his  ceasing  to  be  a  partner  as  aforesaid,  such  interest  to  be 
in  lieu  of  any  share  of  profits  during  the  same  period. 

(2)  The  interest  payable  under  this  clause  in  lieu  of  profits 
shall  be  paid  on  demand,  and  the  purchase-money  payable  here- 
under shall  be  paid  by  four  equal  instalments,  at  the  expiration 
of  six,  twelve,  eighteen,  and  twenty-four  calendar  months 
respectively  from  the  death  of  the  late  partner  or  from  the  time 
of  the  outgoing  partner  ceasing  to  be  a  partner  as  aforesaid, 
with  interest  on  the  amount  for  the  time  being  remaining 
unpaid  at  the  rate  of  £b  per  cent,  per  annum,  computed  from 
the  same  time. 

(3)  The  Purchaser  shall  by  deed  (continue  as  in  sub-clause  (4) 
of  last  Form). 

(4)  The  Vendor  shall  (continue  as  in  sub-clause  (5)  of  last 
Form). 


Goodwill.  (./' )  Unless  goodwill  is  expressly  mentioned,  no  allowance  will  be  made  in 

respect  of  it  where  the  price  of  the  retiring  partner's  share  is  based  on  the 
last  annual  profit  and  loss  account :  Scott  v.  S.  (1904),  89  L.  T.  582. 
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(5)  The  powers  of  attorney  hereinbefore  conferred  shall  be 
exercisable  for  giving  effect  to  the  provisions  of  this  clause  (./) 

(^))  iHE  purchase-money,  &c.  (continue  as  in  sub-dause  (7)  of 
last  Form).  ^^    ^'    . 

JIL^"  *'  l""'''^<"-f'''P  ^hall  be  wholly  determined  (whether      No.  03. 
by  leason  o    the  death,  bankruptcy,  lunacy,  retirement,  or  other  ^TT^ 
d   charge  of  a  partner),  leaving  one  other  partner  only,  such  .wll.tio,. 
other  partner  shall,  within  twelve  calendar  months  after  such  ilSl'S"" 
dea  h  or  discharge,  pay  to  the  representatives,  trustee  in  bank-  S'Si  .„ 
luptcy,    committee  or   receiver  in   lunacv   of   the  deceased  or  5«i»ii'«r. 
outgomg  partner,  or  to  the  latter  himself  (as  the  case  may  be) 
as  purchase-money  for  the  share  of  the  deceased  or  outgoing 

partner  ni  the  goodwill  of  the  business,  the  sum  of  £ with 

m  erest  thereon,  from  the  death  or  discharge  until  paid  ^t  the 
late  ot  ±-,  per  cent,  per  annum  [in  addition  to  any  other 
purchase-money  payable  hereunder  in  respect  of  the  same  share 
sL,l  f°i  ',  P«rt"f«l"P  a>*«ets]  [,„•  a  sum  equal  to  the 
shaie  of  the  deceased  or  outgoing  partner  in  the  net  profits 
ansmg  from  the  said  business  during  the  period  ot  two  years 
mmediately  preceding  such  death  or  discharge,  with  interest 
theieon,  &c.  (continue  as  abore)]. 

(2)  The  powers  of  attorney  hereinbefore  conferred  shall  be 
e..erc.sable  by  the  other  partner  for  assigning  the  share  in  the 
goodwill  and  otherwise  giving  effect  to  the  provisions  of  this 
clause. 

(3)  This  clause  shall  not  apply  if  tlie  partner.ship  expires  by 
eiHuxion  of  time  and  is  not  continued  as  a  partnership  at  will. 

of  time)  be  wholly  determined  (whether  by  reason  of  the  death,  -^±^ 

leaving  one  other  partner  only,  such  partner  may  purchase  the  <"p-'"»»I"p. 
printed  books  office  furniture  and  fittings  at  a  4l'uatln  to  be  F=t? 
made  by  a  valuer  nominated  for  the  purpose  by  the  President  ISS"'  **" 
for  the  time  being  of  the  Institute  of  Surveyors,  and  the  amount  Si  .t. 

valuation  (h) , 

(g)  See  Form  No.  54. 

(70  This  clause  does  not  extend  to  goodwiU,  hence  the  goodwill  will  belon^  Goodwill 
to  the  partners  zn  common  after  dissolution,  and  each  can  carry  on  business 
under  the  firm  name:  Banks  v.  GiJ^son  (1865),  34  Beav.  566/34^5 
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(forms)    PARTNf:RSHIP. 


of  such  valuation  shall  be  deemed  to  form  part  of  the  partnership 
assets,  and  shall  be  divided  accordingly. 


No.  65.  On   the   death    or   other   discharge  of  a  partner,    all  deeds, 

documents,  drafts  of  deeds  and  documents,  and  other  papers 
belonging  to  clients  or  otherwise  which  shall  be  in  the  custody 


Solicitor's 

papers  to  be 

handed  over  ,      e  n       n 

toanysurviv-    of  the  partners,  or  any  of  them,  on  account  oi  the  nrm,  shall 

ing  partner.""    (subject  to  the  claiuis  of  the  persons  to  whom  the  same  shall 

belong)  remain  in  the  hands  of  or  be  delivered  to  the  surviving 


No.  66. 

Provision  for 
payment  of 
annuity  to 
widow  [or 
family]  of  a 
deceased 
partner  (/). 


[or  continuing  partners  or]  partner. 

(1)  If  any  partner  dies  during  the  subsistence  of  the  partner- 
ship, leaving  a  widow  [or  child,  children,  or  more  remote  issue] 
surviving  him,  then  the  surviving  or  continuing  partners  or 
partner  shall,  during  the  residue  of  the  said  term  of  years  fixed 
for  the  duration  of  the  partnership,  and  if  any  of  the  surviving  or 
continuing  partners  or  partner,  and  also  the  widow  [or  child, 
children,  or  issue]  of  the  deceased  partner  shall  so  long  live,  pay 
to  the  personal  representatives  of  the  deceased  partner  (in  addi- 
tion to  any  other  money  due  to  his  estate  under  these  presents) 

the  yearly  sum  of  £ without  any  deductions,  except  for 

income  tax,  to  commence  from  the  death  of  the  deceased  partner 
and  to  accrue  from  day  to  day,  but  to  be  paid  by  equal  quarterly 
payments,  the  first  payment  to  be  made  at  the  end  of  three 
calendar  months  from  the  death  of  the  deceased  partner. 

(2)  As  between  the  surviving  or  continuing  partners,  such 
yearly  sum  shall  be  borne  and  paid  in  the  proportions  in  which 
they  may  from  time  to  time  be  entitled  to  participate  in  the 
profits  of  the  business. 


Stamp  Dnty 


o91  ;  and  see  fie  David  and  Mattheivs,  1899,  1  Ch.  378;  68  L.  J.  Ch.  185. 
Where  wider  words  are  used,  e.g.,  "property,  stock,  goods  and  effects,  &c.," 
the  goodwill  will  be  deemed  to  be  included  :  Page  v,  Ratliffe  (1897),  76  L.  T. 
63.  It  is  questionable  whether  goodwill  in  the  common  meaning  of  the  word 
really  exists  in  a  professional  partnershij),  but  it  exists  in  some  form ;  see 
BurcheU  v.  Wilde,  1900,  1  Ch.  551 ;  69  L.  J.  Ch.  3U  ;  see  also  Hills  v.  Fearis, 

1905,  1  Ch.  466 ;  74  L.  J.  Ch.  237. 

(i)  This  clause  confers  a  right  on  the  widow  of  the  deceased  i^artner  and 

creates  a  trust  in  her  favour  :  Re  Flavell  (1883),  25  Ch.  D.  89  ;  53  L.  J.  Ch. 

185.     It  is  conceived  that  under  Fin.  (1909-10)  Act,  1910,  s.  74,  the  insertion 

of  this  Form  will  attract  ad  valorem  stamp  duty,  and  that  the  partnership 

deed  should  be  so  stamped  on  the  vakie  of  the  annuity. 


ARBITRATION    AND    NOTICES.  100)5 

(3)  After  any  person  (except  a  last  surviving  or  continuing 
partner)  ceases  to  be  a  partner,  he  or  his  estate  and  effects  shall 
cease  to  be  liable  for  any  part  of  the  said  yearly  sum  thereafter 
accruing,  and  the  same  shall  be  paid  by  the  remaining  partner 
or  partners. 

(1)  Subject  and  without  prejudice  to  the  express  provisions      No.  67. 
of   these   presents,  the   provisions   of   section  forty-four  of  the  ^^^^^^^^0,;^ 
Partnership    Act,    1890,    shall    applv   in    connexion    with    the  in-ovisions  for 

.  winding-up  to 

windmg  up  of  the  partnership.  apply,  subject 

(2)  The  powers  of  attorney  hereinbefore  conferred  shall  so  far  p°ovi^sions. 
as  practicable  be  exercisable  for  giving  effect  to  the  provisions  of 

this  clause  (/.). 

Upon  the  death  or  other  discharge  of  any  partner,  the  other      No.  68. 
[partners  or]  partner  may  advertise  the  dissolution  of  or  change  j^^^^^^Tto 
in  the  partnership  as  regards  the  deceased  or  outgoing  partner  advertise 

'-  i  o  o         o  i  dissolution. 

in  the  London  Gazette  and  elsewhere,  and  may  sign  the  name  of 
the  outgoing  partner  in  the  notice  of  dissolution  and  in  any  notices 
sent  to  clients  [customers,  patients]  of  the  firm,  and  the  foregoing 
irrevocable  power  of  attorney  shall  apply  accordingly  (/). 

Section  X. 

ARBITRATION   AND   NOTICES. 

If,  during  the  continuance  of  the  jDartnership,  or  at  any  time      No.  69. 
thereafter,  any  difference  shall  arise  between  the  partners,  or  Arbitration 
their  respective  re|)resentatives,  or  any  other  persons  interested  clause. 
under  these  presents,  in  regard  to  the  construction  of  any  of  the 
articles  herein  contained,  or  to  any  division,  act,  matter  or  thing 
to  be  made  or  done  in  pursuance  hereof,  or  in  regard  to  the 
rights  or  liabilities  of  any  party  hereunder,   or   to   any  other 
matter  or  thing  relating  to  the  firm  or  the  affairs  thereof,  such 
difference  shall  be  forthwith  referred  to  two  arbitrators,  one  to 
be  appointed  by  each  party  in  difference  [or  to  a  single  arbitrator] 
pursuant  to  the  Arbitration  Act,  1889  {m). 

[k)  See  Form  No.  54. 

(/)  Compare  Form  No.  54. 

(to)  If  one  of  the  partners  is  given  power  to  decide  qiiestions,  this  clause 
should  be  qualified  bj' such  words  as  "subject  to  the  powers  herein- 
before conferred  on  the  said " 
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(forms)  partnership. 


No.  70. 

The  same ;  a 
short  form. 


No.  71. 


Notices. 


All  matters  in  difference  in  relation  to  the  partnership  affairs 
shall  be  referred  to  two  arbitrators,  one  to  be  appointed  by  each 
party  and  their  umpire  [or  to  a  single  arbitrator]  according  to 
the  provisions  of  the  Arbitration  Act,  1889. 

The  i^rovisions  of  section  sixty-seven  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  shall  apply  to  all  notices  to  be  given 
under  these  presents,  and  any  notice  to  be  given  by  a  partner  to 
another  partner  or  partners  shall  be  deemed  duly  served  if  left 
at  the  place  of  business  for  the  time  being  of  the  firm. 


No.  72. 

Marginal 
notes. 


The  marginal  notes  to  these  presents  are  for  convenience  of 
reference  only,  and  shall  not  affect  the  construction  thereof. 
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Part   II. 
PRECEDENTS   OF   PARTNERSHIP  DEEDS. 

No.  I. 

ARTICLES  o/' Partnership  heticecn  Traders. 

THIS  INDENTURE,  made  the day  of ,  19—,  Betaveen,  Parties  and 

&c.  (each  intending  j^ai'tner  sliotdd  he  made  a  jiarty  of  a  separate 
part ;  recitals  of  the  title  of  any  partner  to  any  property  to  he 
included  in  the  assets  ofthejirni  may  he  added  if  required)  : 

[NOW  THIS  INDENTURE]  WITNESSETH  and  it  is  hereby  Operative 
declared  as  follows  :—  P'^'^'- 

1.  Agreement  for  partnership — Form  No.  1. 

2.  Commencement  and  duration  of  partnership — Form  No.  2, 
3,  or  4,  as  required. 

3.  Name  of  firm — Form  No.  5. 

4.  Place  of  husiness — Form  No.  6,  7,  or  8,  as  recpiircd. 

5.  Capital  of  firm—Form  No.  9,  10,  11,  12,  13,  14,  15,  IG,  or 
17,  as  required. 

[6.  Certain  chattels  and  goodwill  to  remain  the  property  of  one 
partner — Form  No.  18,  if  required.] 

7.  Interest  on  capital — Form  No.  19. 

[8.  Interest  on  loans — Form  No.  20,  if  required.] 

9.  Division  of  profits  and  losses — Form  No.  21,  22,  23,  24,  or 
25,  as  required. 

[10.  Reserve  fund — Form  No.  29  or  30,  if  required.] 

11.  Banking  account — Form  No.  31,  using  suh-clauses  (2),  (7), 
and  (8)  only. 

12.  Annual  drawings  of  profits — Form  No.  32  or  33. 

13.  Monthly  drawings  on  account — Form  No.  34  or  35. 

14.  Books  of  account — Form  No.  36. 

15.  Annual  account—Form  No.  37  or  38. 

[16.  Annual  audit— Form  No.  39,  if  required,  omitting  suh- 
clauses  (4)  and  (5).] 


10()S  (precedents)  partnership. 

17.  Time  to  he  (jivcn  to  business — Fonn  No.  40  or  41. 

18.  Management,  icitli  or  uithout  fnrtJier  remuneration — Form 
No.  42  or  43. 

19.  Engagement  and  dismissal  of  ser rants — Form  No.  44. 
[20.  Negation  of  apirrcntiec ships — Form  No.  45,  if  required.] 
21  TO  25.  Restrictions  on  acts  of  partners — Forms  No.  46 — 50. 

26.  Just  and  faitliful  clause — Form  No.  51. 

27.  Power  to  introduce  son — Form  No.  52  or  53. 

28.  Partnership  not  to  he  wholly  dissolved  by  death,  bankruptcy, 
de.,  and  irrevocable  ^lower  of  attorney — Form  No.  54. 

[29.  Power  to  determine  if  no  profits — Form  No.  55,  if 
required.'] 

[30.  Power  for  partntr  to  give  notice  of  retirement — Form 
No.  56,  if  required.] 

[31.  Power  to  expel  partner  in  certain  ere)its — Form  No.  57,  // 
desired.] 

32.  Outgoing  partner  not  to  carry  on  business  wit}ii)i  certain 
area — Form  No.  58,  omitting  the  inappHccd)le  words. 

33.  Purchase  of  share  if  deceased  or  outgoing  partner — Form 
No.  59  or  60. 

34.  Provision  for  ascertaining  purehase-money — Form  61  or  62. 
[35.  Goodn-iU  to  be  paid  for  by  surriring  partner — Form  No.  63, 

if  required.] 

[36.  Provision  for  payment  of  annuity  to  widow  or  family  of 
deceased  partner — Form  No.  66,  if  required.] 

37.  Application  of  statutory  provisions  to  winding  up — Form 
No.  67. 

38.  Power  to  adveiiise  dissolution — Form  No.  68. 

39.  Arbitration  clause — Form  No.  69  or  70. 

40.  Notices— Form  No.  71. 

41.  Margined  notes — Form  No.  72. 
In  witness,  Sec. 
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No.  II. 

ARTICLES  qt'  Partnership  hctirccn  Traders  irhere  a  New- 
Partner  is  iiiti-oduccd  {)i). 

THIS   INDENTURE,   made   the day  of  ,  Between  Parties. 

A.  B.,  of,  cl'C.  (one  partner),  of  the  1st  part,  C.  D.,  of,  &c.  {othrr 
partner),  of  the  2nd  part,  and  E.  F.,  of,  &c.  {new  partner),  of  the 
3rd  part : 

Whereas  the  said  A.  B.  and  C.  D.  have  for  some  time  past  Rodtais. 
carried  on  the  business  of  at  ,  and  they  have  agreed  Agreement 

.  '^ ,  hy  present 

with  the  said  E.  F.  to  take  him  into  the  said  business  as  from  partners  to 

, ,  1  ,'  1      i  take  in  a  new 

the day  ot ■  last :  one. 

And  whereas  on  the  day  of  last  the  property  and  Particulars  of 

assets  of  the  said  A.  B.  and  C.  I),  as  such  partners  as  aforesaid  assets  of  pre- 
consisted  of.  First,  the  freehold  and  leasehold  hereditaments  men-  '""*  partners, 
tioned  in  the  first  part  of  tlie  Schedule  hereto,  subject  to  the 
incumbrances  affecting  the  same  mentioned  in  the  second  part  of 
that  Schedule,  and  which  freehold  and  leasehold  hereditaments, 
after  deducting  the  amount  of  the  said  incumbrances,  have  been 

valued  at  £ ;  Secondly,  the  stock-in-trade,  furniture,  and  effects 

in  the  nature  of  jDersonal  chattels,  an  inventory  whereof  has 

been  furnished  to  the  said  E.  F.,  and  which  are  valued  at  £ ; 

And  Thirdly,  the  book  debts  owing  to  the  said  A.  B.  and  C.  D.,  and 
which  book  debts,  after  allowing  for  bad  or  doubtful  ones,  are 
estimated  at  £ : 

And  whereas  the  liabilities  of  the  said  A.  B.  and  C.  D.  as  such  Amount  of 
partners  as  aforesaid  (other  than  the  incumbrances  mentioned  in 
the  Schedule  hereto)  amount  to  £ or  thereabouts  : 

And  whereas  it  was  part  of  the  arrangement  between  the  Agreement 
parties  hereto  that  the  said  E.  F.  should  purchase  from  the  said  partner  should 
A.  B.  and  C.  D.  one share  in  the  said  freehold  and  leasehold  share  of  free- 


hereditaments,   subject  to  a  proportionate   part  of  the  incum-  j^°^^|^^[^, 

brances  affecting  the  same,  for  the  sum  of  £ ,  and  one property  and 

share  in  the  said  stock-in-trade,  furniture,  and   effects   in  the 
nature  of  personal  chattels  for  the  sum  of  £ ,  so  that  the  same 

(/i)  This  deed  will  require  a  common  deed  stamp,  unless  the  book  debts  of   Book  debts, 
the  old  fii'm  are  to  be  taken  by  the  new  firm,  in  which  case  it  is  apprehended  that 
the  deed  will  also  have  to  bear  an  ad  valorem  stamp  on  the  sum  paid  by  the 
new  partner  for  his  share  in  the  book  debts  so  taken  over. 
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(precedents)  partnership. 


Payment  of 
purchase- 
money. 


Conveyance 
and  assign- 
ment of  free- 
hold and  lease- 
hold property 
so  as  to  vest 
in  new  firm. 


Delivery 
of  personal 
chattels. 


Operative 
parts. 


Capital  of  the 
firm. 


might  be  brought  by  him  into  the  new  partnership  :  [And  it  was 
also  part  of  the  said  arrangement  that  the  book  debts  owing  to 
the  said  A.  B.  and  C.  D.  should  become  part  of  the  property  of  the 
new  firm,  and  that  the  said  E.  F.  should  pay  to  them  the  sum  of 
£ ,  being  one share  in  the  estimated  amount  thereof :] 

And  whereas  in  part  pursuance  of  the  said  agreement  the 
said  E.  F.  has  before  the  execution  of  these  presents  paid  or 
secured  the  payment  to  the  said  A.  B.  and  C.  D.  of  the  said  sums 
of  M ,  \_£ ,]  and  £ ,  making  together  M : 

And  whereas  by  an  Indenture  bearing  even  date  herewith, 
and  made  between,  &c.  {see  next  Precedent),  the  said  freehold 
and  leasehold  hereditaments  have  been  conveyed  and  assigned 
so  as  to  become  vested  in  the  said  A.  B.,  C.  T>.,  and  E.  F.,  as 
part  of  the  property  of  the  new  partnership,  but  subject  to  the 
incumbrances  affecting  the  same  : 

And  whereas  in  further  pursuance  of  the  said  agreement,  the 
said  stock-in-trade,  furniture,  and  effects  in  the  nature  of  personal 
chattels  have  been  delivered  to  the  said  A.  B.,  C.  D.,  and  E.  F., 
and  they  have  taken  possession  thereof : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
declared  as  follows  : — 

1.  Agreement  for  partnersliip — Form  No.  1. 

2.  Commencement  and  duration  of  partnership — Form  No.  2, 
3,  or  4,  as  required. 

3.  Name  of  firm — Form  No.  5. 

4.  Place  of  business — Form  No.  6  or  8,  as  required. 

5.  (1)  The  said  freehold  and  leasehold  hereditaments  and 
the  said  stock-in-trade,  furniture,  and  effects  in  the  nature  of 
personal  chattels,  late  the  property  of  the  said  A.  B.  and  C.  D., 
[and  the  book  debts  owing  to  the  said  A.  B.  and  C.  D.,]  shall  be 
the  property  of  the  new  firm. 

(2)  The  said  A.  B.  shall  be  credited  in  the  partnership  books 


with  the  sum  of  £- 


(bein^ 


shares  in  the  net  value  of  the 


said  property)  as  so  much  capital  brought  in  by  him. 

(3)  The  said  C.  D.  shall  be  credited  with  a  like  sum  of  £ 

(being other  shares  therein)  as  so  much  capital  brought  in 

by  him. 

(4)  And  the  said  E.  F.   shall   be   credited  with  the  sum  of 

£ (being  the  remaining  share  therein)  as  so  much 

capital  brought  in  by  him. 
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6.  TThe  book  debts  owino;  to  the  old  firm  of  A.  B.  and  C.  D.  Bookdebts 

'-  "  11111    "■""  liabilities. 

shall  be  received  by  them  for  their  own  use,  and  they  shall 
thereout  or  otherwise]  pay  and  satisfy  all  the  debts  and  liabilities 
of  the  old  firm  other  than  the  incumbrances  mentioned  in  the 
Schedule  hereto,  and  shall  keep  indemnified  therefrom  all  the 
property  of  the  new  firm  (o). 

7.  Interest  on  capital — Form  No.  19  (continue  the  rest  of  the 
Precedent  as  in  Precedent  L). 

In  witness,  &c. 

The  Schedule  above  refeered  to. 

First  Part. 

Particulars  of  freehold  and  leasehold  hereditaments  conveyed 
by  deed  of  even  date. 

Second  Part. 
Particulars  of  incumbrances  affecting  the  said  hereditaments. 


No.  III. 

CONVEYANCE  />//  the  Old  Partners  in  a  Business  to 
Themselves  and  a  New  Partner  of  the  Freehold  and 
Leasehold  property  of  tlfe  Firm  (_/>). 

THIS  INDENTUEE,  made  the day  of ,  19—  Between  Parties. 

A.  B.,  of,  &ic.,  and  C.  D.,  of,  &c.  (old  partners),  of  the  one  part, 
and  E.  F.,  of,  &c.  {new  partner),  of  the  other  part : 

Whereas  the  said  A.  B.  and  C.  D.  have  for  some  time  carried  Recitals. 
on  the  business  of  in  partnership  under  the  style  of  Agreement  by 

'■  ^  _  _  old  partners 

&  Co.,  and  they  have  agreed  to  admit  the  said  E.  F.  into  partner-  to  admit  new 
ship  on  the  terms  (among  other  things)  that  the  said  E.  F.  shall  share^^ 
be  entitled  to  one share  in  the  profits  thereof : 


(o)  If  the  book  debts  are  taken  over  by  the  new  firm,  the  first  part  of   Variation  if 

11-1    V\f 

Article  0  will  be  omitted,  and  the  article  will  stand  thus  :  The  said   A.  B.    taken  over  by 
and  C.  B.  shall  pay  and  satisfy  all  the  debts,  &c.  "^^  "^^'  fi™- 

[p]  This  deed  will  bear  an  ad  valorem  stamjD  for  the  sum  paid  by  E.  F. 
lilus  his  share  in  the  amount  of  the  incumbrances. 
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That  freehold 
and  leasehold 
property  in 
Schedule 
belong  to  old 
partners, 
subject  to 
incumbrances. 


Agreement 
that  new 
partner  shall 
purchase  share 
of  property, 
and  that 
entirety  shall 
be  conveyed  to 
old  and  new 
partners. 


Operative 

parts. 

Conveyance  of 
freeholds  (q). 


Habendum. 


Assignment  of 
leaseholds  (?•). 


Coi)j'holds. 


And  whereas  the  freehold  and  leasehold  hereditaments  men- 
tioned in  the  first  j)art  of  the  Schedule  hereto  are  part  of  the 
partnership  proi^erty  of  the  said  A.  B.  and  C.  D.,  and  are  vested 
in  them  as  joint  tenants,  subject  to  the  incumbrances  mentioned 
in   the   second  part  of  that   Schedule,  whereon   the   aggregate 

principal  sum  of  £ is  now  owing,  together  with  the  sum  of 

£ in  respect  of  the  current  interest  thereon  : 

And  whereas  it  is  part  of  the  arrangement  between  the  parties 
hereto  (hereinafter  called  the  Partners)  that  the  said  E.  F.  shall 

purchase  one  equal share  of  the  said  freehold  and  leasehold 

hereditaments,  subject  to  one share  of  the  incumbrances 

affecting  the  same,  for  the  sum  of  £ ,  and  that  tlie  entirety 

of  the  said  freehold  and  leasehold  hereditaments  shall  be 
conveyed  and  assigned  so  as  to  vest  in  the  Partners,  as  part  of 
the  property  of  the  new  Partnership  in  manner  hereinafter 
appearing : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
declared  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 

of  the  sum  of  £ now  paid  by  the  said  E.  F.  to  the  said 

A.  B.  and  C.  D.  (the  receipt  of  which  sum  the  said  A.  B.  and 
C.  D.  hereby  acknowledge),  the  said  A.  B.  and  C.  J).,  As 
Beneficial  Owners,  hereby  convey  unto  the  said  E.  F. 

All  and  singular  the  freehold  hereditaments  described  in  the 
first  part  of  the  Schedule  hereto  and  more  particularly  delineated 

on   the   plans   numbered    and   hereto   and   thereon 

coloured , 

To  hold  unto  the  said  E.  F.  in  fee  simple,  subject  to  the 
incumbrances  mentioned  in  the  second  part  of  the  Schedule 
hereto,  so  far  as  they  respectively  afiect  the  premises,  and  so 
subject,  To  THE  USE  of  the  Partners  in  fee  simple  as  joint 
tenants.  In  trust  for  the  Partners  in  fee  simple  as  j)art  of  their 
partnership  property  and  according  to  their  respective  shares 
therein. 

2.  In  further  pursuance  of  the  said  agreement  and  for  the 
consideration  aforesaid,  the  said  A.  B.  and  C.  B.,  As  Beneficial 
Owners,  hereby  assign  unto  the  Partners 

((/)  It  is  assumed  that  the  original  partners  were  entitled  equally  in 
equity. 

(r)  If  there  are  any  copyholds,  the  covenant  to  surrender  should  come 
before  the  assignment  of  the  leaseholds,  see  Free.  XVI.,  inf.,  p.  1095. 
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All  and  singular  the  leasehold  hereditaments  and  premises 
respectively  comprised  in  or  demised  by  the  several  Leases 
mentioned  in  the  first  part  of  the  Schedule  hereto  : 

To  HOLD  unto  the  Partners  as  joint  tenants  for  the  respective 
residues  of  the  terms  granted  by  the  said  Leases,  at  the  rents  and 
subject  to  the  lessee's  covenants,  and  conditions  therein  respec- 
tively reserved  and  contained,  and  subject  to  the  incumbrances 
mentioned  in  the  second  part  of  the  Schedule  hereto,  so  far  as 
they  respectively  affect  the  premises,  and  so  subject  In  trust  for 
the  Partners  as  part  of  their  partnership  property  and  according 
to  their  respective  shares  therein  : 

3.  The  said  A,  B.  and  C.  D.  shall  pay  all  interest  wliit-h  may  as  to  pajanent 
have  accrued  in  respect  of  the  incumbrances  mentioned  in  the  i'ncum-^^^*^  "'^ 

second  part  of  the  Schedule  hereto  up  to  the  day  of  brances. 

last  {tlic  date  of  cnmmeiiccmoif  of  the  new  paytiiership),  and  shall 

keep   the    said   E.    F.    and    his   estate    and    effects    effectually 
indemnified  therefrom  : 

4.  "Without   prejudice    to   the   rights   and   remedies    of    the  Apportion- 
respective  incumbrancers  and  the  enforcement  thereof  in  such 


iiicum- 


order  and  manner  as  they  may  respectively  think  fit,  the  assets  ^'^'^"^es  (s). 

and  profits  of  the  firm  shall,  after  the  said day  of  

last,  be  primarily  liable  for  the  payment  of  all  principal  money 
and  interest  which  may  become  payable  in  respect  of  the  said 
incumbrances,  and,  subject  as  aforesaid,  the  said  A.  B.  and  his 

estate  and  effects  shall  be  liable  for shares  thereof,  the  said 

C.  D.  and  his  estate  and  effects  shall  be  liable  for shares 

thereof,  and  the  said  E.  F.  and  his  estate  and  effects  shall  be 

liable  for  the  remaining shares  thereof. 

5.  The  Partners,  or  the  survivors  or  survivor  of  them,  or  the  Astodis- 
executors  or  administrators  [customary  heirs  or  assigns]  of  such  fa°vour  ^L^ 
survivor,   or   other   the   person   or   persons  in  whom  the  legal  purchaser, 
interest   in   the    premises    hereinbefore    respective!}^   conveyed 
[covenanted  to  be  surrendered]  or  assigned  may  or,  but  for  the 
existence  of  an  incumbrance,  would  be  vested,  shall,  in  favour 
of    a  purchaser,  lessee,  mortgagee,  or  other  person  dealing  in 
good  faith,  for    money    or   money's    worth,  have  full  power  to 
dispose  of  or  deal  with  the  premises  or  any  part  thereof,  and 


(s)  Notice  of  the  conveyance  and  assignment  of  the  equities  of  redemption    Notice  to 
should  be  given  to  the  respective  incumbrancers. 
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incum- 
brancers. 
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give  valid  receii^ts  for  any  coneideration  without  the  concurrence 
of  any  person  beneficially  interested  in  the  assets  of  the  firm, 
however  constituted,  or  in  the  premises,  and  whether  the  firm 
shall  be  in  existence  or  not. 
In  witness,  &c. 

The  ScHEDi'LE  a]'.ove  deferred  to. 

First  Part. 

Freeholds. 


1.  All  that,  &c. 

2.  All  that,  &:c. 


Leaseholds. 


Date  of  Lease. 

Parties  to  Lease. 

Property  Demised. 

Tenn. 

Yearlj'  Rent. 

1. 
2. 

1.  £ . 


2.  ^- 


1.  i- 


Sccond    Part. 

Incumbrances  affecting  freeholds. 

Secured  by  mortgage  dated,  &c.,  and  made,  &c., 
of  the  freehold  hereditaments,  numbered  1  in  the 

first  part  of  this  Schedule  [now  vested  in and 

],  with  interest  at  £ —  per  cent,  per  annum 

payable  on  the day  of  and  day 

of  ^ . 

Secured,  &c. 

Incumbrances  afl'ecting  leaseholds. 

Secured  by  mortgage  by  sub-demise  dated,  &c., 
made,  &c.,  of  the  premises  comprised  in  the  lease, 

numbered ,  for  the  residue  of  the  term  thereby 

granted,  less  the  last  days  thereof  [with  a 

trust  of  the  head  term],  with  interest  at  the  rate 
of  £ —  per  cent,  per  annum,  payable  on  the 
day  of   and  day  of  [now 


2.  in- 


vested in  — 
Secured,  &c. 


and 


]. 
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No.  IV. 

ARTICLES  of  Partnership  hcitrcru  Solicitors. 

THIS    INDENTURE,    made    the    day    of    19—,  Parties  ami 

Between,  &c.  {each  inU'udiug  pattncy  sliould  he  made  a  party  of  a  ''^'''''''^• 
stparatcpart;  recitals  of  the  title  of  any  partner  to  any  property  to 
he  included  in  the  assets  of  the  jirni  may  he  added  if  required). 

[NOW  THIS  INDENTURE]  WITNESSETH  and  it  is  hereby  Operative 
declared  as  follows  :—  '    ^''''^'• 

1.  Agreement  for  partnership — Form  Xo.  1. 

2.  Commencement  and  duration  of  partnership — Form  Xo.  2, 
3,  or  4,  rt.s'  required. 

3.  Xame  of  firm — Form  Xo.  5. 

4.  Place  (fhusiness — Form  Xo.  6,  7,  or  8,  rt.s  required. 

5.  Capital  of  firm— Form  Xo.  9,  10,  11,  16,  or  17,  rt-s-  required. 
[6.  Certain  chattels  and  (joodu-ill  to  remain  the  property  (f  one 

partner — Form  Xo.  18,  if  required.] 

7.  Interest  on  capital — Form  Xo.  19. 

[8.  Interest  on  loans — Form  Xo.  20,  if  required.'] 

9.  Division  of  profits  and  losses — Form  Xo.  21,  22,  23,  24, 
or  25. 

[10.  Partner  to  he  entitled  to  profits  arising  from  a  pnfessional 
appointment — Form  Xo.  26.] 

11.  Partners  not  to  account  for  legacies  or  gifts  from  clients — 
Form  Xo.  27. 

12.  Costs  on  loans  to  clients  and  out-of-pocket  expenses  of  a 
jmrtner — Form  Xo.  28. 

[13.  Reserve  fund — Form  Xo.  29  or  30,  if  required.] 

14.  Firm's  hanking  account ;  separate  account  of  clients  money — 
Form  Xo.  31. 

15.  Annual  drawings  of  profits — Form  Xo.  32  or  33. 

16.  Monthly  drawings  on  account— Form  Xo.  34  or  35. 

17.  Books  of  account — Form  Xo.  36. 

18.  Annual  account — Form  Xo.  37  or  38. 

19.  Annual  audit — Form  Xo.  39. 

20.  Time  to  he  given  to  husiness — Form  Xo.  40  or  41. 

21.  Questions  of  management — Fonn  Xo.  42. 

22.  Engagement  and  dismissal  of  clerks — Form  Xo.  44. 
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23  TO  27.  Restrictions  on  acts  of  partners — Forms  Nos.  46 
to  50. 

28.  Jtist  and  faithful  clause — Form  No.  51. 
^         29.  Power  to  introduce  son — Form  No.  52  or  53. 

30.  Partncrslup  not  to  he  wJiolly  dissolved  hy  deatli,  hanhruptey, 
<0c.,  and  irrevocable  j^ower  of  attorney — Form  No.  54. 

[31.  Power  to  determine  if  no  profits— Form  No.  55,  if 
required.^ 

[32.  Power  for  partner  to  (jive  notice  (f  retirenunit — Form  No.  56, 
if  required.'] 

[33.  Power  to  expel  partner  in  certain  events — Form  No.  57, 
if  desired.'] 

[34.  Outyoinej  partner  not  to  practise  within  a  certain  area — 
Form  No.  58,  if  required.'] 

35.  Purchase  of  share  of  deceased  or  outgoin<i  partner — Form 
No.  59  or  60. 

36.  Provision  for  ascertaining  purehase-money — Form  No.  62. 
[37.  Goodwill  to  he  paid  for  hy  survivi)t(/  partner — Form  No.  63, 

{/'  requii-ed.] 

38.  Power  for  survivi)ui  partner  to  purchase  office  effects  at 
valuation — Form  No.  64. 

39.  Solicitor's  papers  to  he  luinded  over  to  surviving  or  continuituj 
partner — Form  No.  65. 

[40.  Provision  for  payment  of  annuity  to  widow  or  family  of 
deceased  partner — Form  No.  66,  if  required.] 

41.  Application  of  statutory  2)rovisio)is  as  to  winding  up — Form 
No.  67. 

42.  Power  to  advertise  dissolution — Form  No.  68. 

43.  Arhitration  clause — Form  No.  69  or  70.  If  desired,  the 
nominee  of  tlie  President  for  the  time  being  of  the  Law  Society  or 
Local  Law  Society  may  be  made  the  sole  arbitrator. 

44.  Notices — Form  No.  71. 

45.  Marginal  notes — Forni  No.  72. 
In  witness,  &c. 
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No.   V. 

AETICLES  of  Partnership  hcticecn  Doctors  or  Surgeons  a 
ivcmium  heing  paid  (t). 

THIS   INDENTURE,   made   the  day  of  ,  Between  P^^^ties. 

A.  B.,  of,  &c.,  M.D.,  F.R.C.P.  [or  F.R.C.S.]  (one  partner),  of 
the  one  part,  and  C.  D.,  of,  &c.  (otlicr  partner),  of  the  other 
part : 

Whereas  the  said  A.  B.  has  for  some  years  past  carried  on  the  Recitals, 
business  of  a  at and  now  holds  the  appointment  of  Appointments 

'-  ^  of  partners. 

to  the : 

And  whereas  the  said  C.  D.  has  recently  been  appointed  to 
at aforesaid  : 


And  whereas  the  said  A.  B.  has  agreed  to  admit  the  said  C.  D.  Agreement 

to  admit  into 

into  partnership,  m  consideration  of  the  payment  by  the  said  partnership. 

C.  D.  to  the  said  A.  B.  of  the  sum  of  i' by  way  of  premium, 

and  also  the  sum  of  i' ,  being  one share  of  the  present 

agreed  value  of  the  motors,  motor  accessories,  horses,  carriages, 
harness,  surgical  instruments,  drugs,  bottles,  and  other  effects 
of  the  said  A.  B.  provided  by  him  for  the  purposes  of 
his  said  business,  and  upon  the  terms  and  according  to  the 
provisions  hereinafter  contained,  and  the  said  C.  D.  has  accord- 

ingl}^   paid   to   the   said   A.   B.    the  said  sum  of  £ on  or 

before  the  execution  of  these  presents,  as  the  said  A.  B.  hereby 
acknowledges  (») : 

NOW    THIS  INDENTURE  WITNESSETH  and  it  is   hereby  Operative 

parts. 

declared  as  follows  : — 

1.  Agreement  for  partnership — Form  No.  1. 


[t)  This  deed  will  require  an  ad  valorem  stamp,  in  respect  of  the  premium,    Stamp, 
as  well  as  a  deed  stamp.     II  the  i^remium  exceeds  £500  it  is  conceived  that 
the  double  duty  imposed  by  the  Ein.  (1909-10)  Act,   1910,  s.  73,  will  be 

V^y^^'^^-  _  Recital  of 

{}()  A  recital  of  payment  operates  as  a  valid  receipt.  payment. 
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Motors,  &c., 
to  become 
property  of 
the  firm. 


Wliat  to  be 
considered 
profits. 


2.  Commencement  and  duration  of  partnership — Form  No.  2, 
3,  or  4,  as  required. 

3.  Name  of  firm — Form  No.  5. 

4.  Place  of  business — Form  No.  6,  7,  or  8,  as  required. 

5.  The  motors,  motor  accessories,  horses,  carriages,  harness, 
surgical  instruments,  drugs,  bottles,  and  other  effects  provided 

by  the  said  A.  13.  for  the  i^urposes  of  his   business  (one  

part  of  the  value  whereof  has  been  paid  for  by  the  said 
C.  D.  as  aforesaid)  shall  become  and  be  the  property  of  the 
firm. 

(j.  EarJi  partner  to  he  entitled  to  ]>rojits  of  liis  own  appointment 
— Form  No.  26,  suh-clausc  {!),  continue  division  of  JJ refits — Form 
No.  22. 

7.  The  salaries,  remunerations,  and  other  profits  to  arise  from 
any  appointments  which  may  hereafter  be  accepted  by  the 
Partners,  or  either  of  them,  and  all  premiums  from  pupils  or 
apprentices,  and  all  pecuniary  presents  and  gratuities  from 
patients,  and  all  other  professional  emoluments  whatsoever, 
whether  ordinary  or  extraordinary,  which  may  be  received  from 
time  to  time  by  the  Partners  or  either  of  them  (except  as  herein- 
before expressly  provided)  shall  l)e  treated  as  profits  of  the  firm, 
and  be  accounted  for  accordingly. 

8.  Firm's  hankinu  arcount — Form  No.Sl,omittin[/  sub-clauses  in 
square  brackets. 

9.  Annual  drawiuffs — Form  No.  32. 

10.  Monthly  drawinfis  on  account — Form  No.  35. 

11.  Books  of  account — Form  No.  36. 

12.  A)inual  account — Form  No.  37. 

13.  Partners  to  (lire  whole  time — For)u  No.  40,  omittin;/  sub- 
clause (2). 

14  TO  20.  licstrictions  on  acts  of  partners — Forms  Nos.  44  to  50. 

21.  Just  and  faithful  clause — Form  No.  51. 

22.  Power  to  introduce  so)i  wJien  qualified  —  Foini  No.  52 
or  53. 

23.  Power  to  give  notice  of  retirement — Form  No.  56. 

24.  Poiccr  to  expel  partner  in  certain  cases — Form  No.  57. 

25.  Outgoinfi  partner  not  to  practise  n-itliin  certain  area — Form 
No.  58. 

26.  Purchase  of  share  of  deceased  or  outgoing  partner — P^orm 
No.  59;  add  power  of  attorney,  see  Form  No.  54  unless  given  with 
p'orm  No.  57. 
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27.  Provision  for  ascrrfaiiiiixj  purcliasc-nioiwy — Form  Xo.  G2. 

28.  Gooduill  to  he  paid  for — Form  No.  63. 

29.  Provision  for  payment  of  annuity  to  widow  or  family  of 
deceased  partner — Form  No.  66. 

30.  Applieation  of  statutory  provisions  for  winding  up — Form 
No.  67. 

31.  Power  to  advertise  dissolution — Form  No.  68. 

32.  Arbitration  clause — Form  No.  69  or  70.  //'  desired,  the 
nominee  of  the  President  for  the  time  heinrj  of  the  Royal  Colleye 
of  Physicians  or  Surgeons  may  he  made  sole  arbitrator. 

33.  Notices — Form  No.  71. 

34.  Marginal  notes — Form  No.  72. 
In  witness,  &c. 
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No.  YL 

ADMISSION  of  a  Son  of  a  Partner  to  a  Part  of  his 
Father's  Share  in  the  Business,  pursuant  to  a  poicer 
contained  in  the  Articles  of  Partnership  {x). 


Parties. 


Recitals. 
Articles  of 
Partnership. 


Desire  to 
admit. 


THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  &c.  {father), 
of  the  1st  part,  C.  D.,  of,  &c.  {the  other  partner),  of  the  2nd  part, 
and  E.  B.,  of,  &c.  {son  of  A.  B.),  of  the  3rd  part: 

Whereas  b}^  an  Indenture  (liereinafter  called   the  Principal 

Articles)  dated  the day  of ,  and  made  between  the  said 

A.  B.  of  the  one  part,  and  the  said  C.  D.  of  the  other  part,  the 
said  A.  B.  and  C.  I),  covenanted  with  each  other  to  be  partners 

in  the  business  of  ,  for  the  term  of  j'ears,  from  the 

day   of   19 — ,   upon  and  subject  to  the  j)rovisions 

therein  contained  ;  and  the  Principal  Articles  contained  a  power 
for  the  said  A.  B.,  at  any  time  while  engaged  in  the  said  busi- 
ness to  introduce  not  more  than  one  son  of  his  [who  should  be 

qualified  to  act  as  ]  into  the    said  business  as  an  acting 

partner,  and  to  assign  or  otherwise  make  over  to  him  the  whole 
or  any  part  of  the  share  of  the  said  A.  B.  in  the  assets  of  the 
partnership  and  the  profits  of  the  said  business,  and  that  in 
such  case  the  son  so  introduced  should  become  a  partner  in  the 
said  business  as  to  the  part  or  parts  to  be  assigned  to  him  as 
aforesaid  for  the  residue  of  the  said  term  upon  and  subject  to  the 
provisions  of  the  Principal  Articles,  or  as  near  thereto  as  cir- 
cumstances would  permit,  and  should  enter  into  a  covenant  with 
the  said  A.  B.  and  C.  D.,  or  with  the  said  C.  D.  alone  (as  the 
case  might  require),  to  observe  and  jDerform  the  said  provisions 
so  far  as  the  same  ought  to  be  observed  and  performed  by  the 
said  E.  B. : 

And  whereas  the  said  A.  B.  is  desirous  of  introducing  his  son,  the 
said  E.  B.  [who  is  a  duly  qualified ] ,  into  the  said  business 


(x)  It  is  conceived  that  under  Fin.  (1909-10)  Act,  1910,  s.  14,  ad  valorem 
stamp  duty  will  be  payable  on  the  value  of  the  share  of  capital  assigned  to 
the  eon. 
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as  an  acting  partner,  and  to  assign  and  make  over  to  the  said 
E.  B.  one of  the  share  of  the  said  A.  B.,  in  the  stock-in- 
trade,  mone}^  credits,  and  other  assets  of  the  said  partnership, 
and  the  profits  of  the  said  business  : 

NOW  THIS  INDENTURE   WITNESSETH  and  it  is    hereby  operative 
declared  as  follows  : —  ^"^"^  ^' 

1.  The  said  A.  B.,  in  exercise  of  the  power  for  this  purpose  Admission  of 

..  TPii  son  to  part  of 

given  to  him  by  the  Principal  Articles  and  oi  all  other  powers,  the  share  of 
herebj'  introduces  the  said  E.  B.  as  an  acting  partner  in  the 
said  firm. 

2.  In  further  exercise  of  the  said  power  the  said  A.  B.  hereby  Assignment 

1      ii  •  1    -n     -D  of  part  of  a 

assigns  unto  the  said  E.  B.  share (y). 

One {state  the  share  to  he  assigned)  of  the share  [s] 

of  the  said  A.  B.,  in  the  [stock-in-trade,]  money,  credits,  book 
debts,  and  other  assets  of  the  said  partnership,  and  in  the  profits 
to  arise  from  the  said  partnership  business, 

To  HOLD  unto  the  said  E.  B.  absolutely,  subject  to  the  proper 
proportion  of  the  debts  and  liabilities  of  the  said  firm  attribut- 
able to  the  premises  hereby  assigned. 

3.  In  consideration  of  the  premises  the  said  E.  B.  hereby  Covenant  by 
covenants  with  the  said  A.  B.  and  C.  B.  and  with  each  of  them,  Partnershfir*^ 
that  the  said  E.  B.  will  henceforth,  during  the  remainder  of  the  ^^■^"=^®*^- 
said  partnership,  remain  and  be  a  partner  with  the  said  A.  B. 

and  C.  D.  [or  the  survivor  of  them]  in  the  said  business,  and 
will  observe  and  perform  the  provisions  of  the  Principal  Articles 
[as  varied  by  these  presents]  so  far  as  the  same  ought  hence- 
forth to  be  observed  and  performed  by  the  said  E.  B.,  in  respect 

of  the   share  hereby  assigned  to  him  in  the original 

share  of  the  said  A.  B.  in  the  said  business  in  the  same  manner 
in  all  respects  as  the  said  A.  B.  would  have  been  bound  to 
observe  and  perform  the  same  under  the  provisions  of  the 
Principal  Articles  [as  varied  by  these  presents] . 

[4.  The  Principal  Articles  shall  henceforth  be  read  and  have  Variation  of 

pffppf  . the  Principal 

^^*i^^  •  Articles. 

(i.)  As  if  the  various  articles  mentioned  in  the  first  Schedule 
hereto  were  varied  as  mentioned  in  that  Schedule,  and 

(y)  Any  real  estate  or  chattels  real  belonging  to  the  firm  should  be 
separately  conveyed;  see  Prec.  III.,  p.  1071,  suj).  Any  variation  in  regard 
to  the  holding  of  capital  can  be  effected  in  the  Schedule,  see  Clause  4. 
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(ii.)  As  if  the  several  clauses  contained  in  the  second  Schedule 
hereto  were  inserted  in  the  Principal  Articles] . 
In  witness,  &c. 

\_Add  Schi'dules  if  7-equired.l^ 


No.  YII. 

DEED  of  Dissolution  of  Partnership  hetueen  Outgoing 
and  Continuing  Partners;  Assignment  of  tlie  Outgoing 
Partner's  inti-rcst  i>i  the  Goodwill  and  Stock-in-Trade 
and  Effects,  [and  Covenant  hy  hint  not  to  carry  on 
similar  Business  (z).'] 

Parties.  THIS  INDENTURE,  made  the day  of ,  Between  A.  B., 

of,  &c.  (hereinafter  called  the  Outgoing  Partner),  of  the  one  part, 
C.  D.,  of,  &c.,  and  E.  E.,  of.  Sec.  (hereinafter  called  the  Continuing 
Partners),  of  the  other  part : 

Recitals.              Whereas  by  ail  Indenture   (hereinafter  called  the  Principal 
ArtSe?"^'      Articles)  dated  the day  of  ,  and  made,  &c.,  the  Out- 
going and  Continuing  Partners  agreed  to  carry  on  tlie  business 

of ,  in  partnership  in  equal  shares  [or  the  said  A.  B.  being 

entitled  to share  of  the  assets  and  profits,  the  said  C.  D.  to 

share,  and  the  said  E.  F.  to  the  remaining share]  for 

the  term  of  years,  subject  to  the  provisions  contained  in 

the  Principal  Articles,  and  they  have  carried  on  the  said  business 
accordingly  up  to  the  date  of  these  presents : 


stamp  duly.  (z)  The  deed  will  require  an  a<J  valorem  diitj^  of  £1  per  £100  on  the  whole 

sum  paid  to  the  retiring  partner  pJiis  the  fraction  of  the  liabilities  taken  over 
bj^  the  continuing  partners,  the  transaction  being  in  effect  a  sale  :  Potter  v. 
/.  B.  C.  (1854),  10  Ex.  147  ;  23  L.  J.  Ex.  345  ;  Christie  v.  /.  H.  C.  (1867),  2 
Ex.  46 ;  36  L.  J.  Ex.  11 ;  Phillii^s  v.  /.  R.  C.  (1867),  L.  E.  2  Ex.  399 ;  36 
L.  J.  Ex.  199  ;  Troup  v.  /.  B.  C.  (1891),  7  Times  L.  E.  610  ;  Highmore,  2nd  ed., 
127  ;  Fin.  (1909-10)  Act,  1910,  s.  73. 
Irrevocable  If  the  articles  confer  an  irrevocable  power  of  attorney,  this  deed  can,  if 

power  of  reqiiii-ed,  be  executed  thereunder,  and  can  be  adapted  to  the  case  of  the 

death,  bankruptcy,  lunacy,  or  expulsion  of  the  outgoing  partner ;  see  last 
note  to  Prec.  XVI. ,  p.  1 1 00,  inf.  In  such  cases  the  power  of  attorney  may  not 
authorise  the  covenant  as  to  trading  to  be  inserted ;  see  also  Prec.  XVII.,  inf. 
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And    whereas    a    statement    and    account     has    been    this  That  an 

.  account  has 

day   settled    between  the   parties    hereto    whereby    it   appears  been  settled 
that  the  book  debts  and  assets  of  the  firm  (incUiding  the  good-  partners. 

will  of  the  business)  are  valued  at  M ,  and  that  the  liabilities 

of  the*  firm  amount  to   i' ,  which  sum  being  deducted  from 

the  said  sum  of  £ leaves  £ as  the  net  value  of  the 

business  : 

[And  whereas  the  Outgoing  Partner  has  on  or  before  the   [Withdrawal 

.  .  ,         „         .        .  of  capital.] 

execution  of  these  presents  with  the  consent  of  the  Continuing 
Partners  withdrawn  his  capital  from  the  business.] 

And  whereas  it  has  been  agreed  that  the  Outgoing  Partner  Agreement 
shall  retire  from  the  business,  and  that  the  Continuing  Partners  partueTshaii 

shall  pay  to  the  Outgoing  Partner  the  sum  of  £ ,  being  one  certain  tmns 

{his  jraition)  share  of  the  said  sum  of  £ {net  value),  for  the 

purchase  of  his  share  in  the  business  by  four  equal  instalments, 
at  the  expiration  of  six,  twelve,  eighteen,  and  twenty-four 
calendar  months  respectivel}',  from  the  date  hereof,  with  interest 
on  the  same  or  the  instalments  thereof  for  the  time  being 
remaining  unpaid  at  the  rate  of  £ —  per  cent,  per  annum  from 
the  date  hereof,  and  that  the  Continuing  Partners  shall  give  to 
the  Outgoing  Partner  their  joint  and  several  covenants  for 
securing  the  payment  of  the  said  sum  of  £ by  such  instal- 
ments with  interest  as  aforesaid,  and  also  for  indemnifying  him 
against  the  liabilities  of  the  firm  : 

And  whereas  b}'  an  Indenture  bearing  even  date  herewith  the  Deed  of 
said  C.  D.  and  E.  F.  have  given  to  the  said  A.  B.  their  joint  and  even  date.°^ 
several  covenants  aforesaid  (a)  : 

And  whereas  in  further  pursuance  of  the  said  agreement  the  Delivery  of 
Outgoing  Partner  has,  before  the  execution  of  these  presents,  chattels. 
delivered  to  the  Continuing  Partners  all  the  stock-in-trade,  furni- 
ture, and  like  effects  of  the  firm  consisting  of  all  the  personal 
chattels  capable  of  passing  by  mere  delivery,  and  the  Continuing 
Partners  are  now  in  the  exclusive  possession  thereof  (/')  : 


(o)  This  deed  of  covenant  will  require  a   10s.  stamp  only  :  Stamp  Act,    stamp. 
1891,  s.  oQ,  (4). 

(6)  See  next  Precedent.     The  personal  chattels  must  be  delivered  to  the   Chattels 
continuing  partners  before  the  deed  is  signed  to  avoid  stamp  duty  thereon  ;   P^ssmg  by 
moreover  the  deed  might  otherwise  operate  as  a  bill  of  sale  and  require 
registration. 
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NOW  THIS  INDENTUKE  WITNESSETH  and  it  is  hereby 
declared  as  follows  : — 

1.  The  i^arties  hereto  hereby  dissolve  the  said  partnership 
hitherto  existing  between  them  so  far  as  regards  the  Outgoing 
Partner. 

2.  Each  of  them  the  Continuing  Partners  hereby  covenants 
with  the  other  of  them  that  they  will  henceforth  be  and  remain 
partners  in  the  said  business  in  equal  shares  [or  the  said  C.  D. 

to  be  entitled  to share  in  the  assets  and  profits  thereof,  and 

the  said  E.  F.  to  the  remaining  share  thereof]  for  the 


[residue  of  the  said]  term  of 


years  [from  the  date  hereof] 


upon  and  subject  to  the  conditions  and  provisions  of  the  Principal 
Articles  [as  varied  by  these  presents]. 

3.  In  further  pursuance  of  the  said  agreement  and  in  con- 
sideration of  the  premises,  the  Outgoing  Partner,  As  Beneficial 
Owner,  hereby  assigns  and  releases  unto  the  Continuing  Partners 

All  the  share  and  interest  of  the  Outgoing  Partner  in  the  said 
business  and  the  goodwill  thereof,  and  the  money,  credits,  book 
debts  (c),  and  assets  belonging  thereto  (other  than  the  personal 
chattels  which  have  been  already  delivered  by  him  as  aforesaid), 

To  HOLD  unto  the  Continuing  Partners  absolutely  in  equal 
shares. 

[or,  To  HOLD  the  same  as  to share  of  the  premises  unto 

the  said  C.  D.  absolutely  and  as  to  the  remaining share  of 

the  premises  unto  the  said  E.  F.  absolutely,  but  subject  in  each 
case  to  a  rateable  proportion  of  the  liabilities  of  the  firm.j 

4.  For  the  consideration  aforesaid  the  Outgoing  Partner,  so  far 
as  regards  his  share  hereby  assigned  or  expressed  so  to  be, 
hereby  irrevocably  appoints  the  Continuing  Partners  and  each 
of  them  to  be  the  attorneys  and  attorney  of  the  Outgoing  Partner 
to  ask,  demand,  sue  for,  recover,  and  receive  of  and  from  all 
persons  or  corporations  liable  to  pay  or  deliver  the  same,  all  the 
debts,  sums  of  money,  and  effects  due  and  owing  or  hereafter  to 
become  due  or  owing  and  belonging  to  the  firm  hereby  dissolved, 

(c)  Notice  in  writing  should  be  given  to  the  debtor  of  the  assignment  of 
the  book  debts  and  other  things  in  action.  Any  real  estate  and  chattels 
real  must  be  separately  conveyed  ;  see  Prec.  III.,  p.  1071,  sup. 

Bills  receivable  and  bonds  are  book  debts,  but  not  cash  at  bankers  : 
Re  Stevens,  1888,  W.  N.  110,  116;  7?e  ^rt/^/i  (1907),  51  Sol.  J.  343  ;  but  a 
bill  left  at  bankers  and  not  actually  discounted  may  be  treated  as  a  book 
debt :  Dawson  v.  Jsle,  1906,  1  Ch.  633  ;  75  L.  J.  Ch.  338. 
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or  expressed  so  to  be,  and  on  payment  or  delivery  thereof  to  give 
valid  receipts,  releases,  and  discharges  for  the  same  respectively, 
and  on  non-payment  or  non-delivery  thereof,  or  any  part  thereof, 
to  institute  and  continue  any  actions  or  other  proceedings  what- 
soever for  recovering  and  compelling  payment  thereof,  or  to 
commute,  compound,  or  submit  to  arbitration  any  claim  in  respect 
of  the  premises,  and  to  execute  any  deed  or  other  instrument, 
notice,  or  advertisement  of  dissolution,  and  for  the  purposes 
aforesaid,  or  any  of  them,  to  use  the  name  of  the  Outgoing 
Partner,  and  to  do  and  perform  all  acts  and  things  in  relation 
to  the  premises  as  fully  and  effectually  as  the  Outgoing  Partner 
might  or  could  have  done  whether  the  firm  had  been  dissolved 
or  not  if  he  were  living  and  of  full  capacity. 

5.  The  Outgoing  Partner  hereby  covenants  with  the  Continuing  Covenant  by 
Partners  and  with  each  of  them  that  the  Outgoing  Partner  will  partner  not  to 
not  during  his  life,  either  alone  or  jointly  with,  or  as  director  ^^'^j^^g"" 
fshareholderl  or  agent  for,  any  other  person  or  corporation,  and  within  certain 

^  JO  ./  i  J.         ^  limits. 

either  directly  or  indirectly,  carry  on  or  be  concerned  or  interested 
in,  or  assist  any  person  or  corporation  (other  than  the  Continuing 
Partners  or  any  other  subsequent  partner  in  their  firm  or 
business)  to  carry  on  or  be  concerned  or  obtain  any  interest  in 

the  business  of  — —  in  the  town  of  or  within  a  radius  of 

miles  therefrom. 

6.  For  the  consideration  aforesaid,  the  Outgoing  Partner  herel)y  Mutual 
releases  the  Continuing  Partners  and  each   of  them  and  their 
respective  estates  and  effects,  and  the  Continuing  Partners  hereby 
jointly  and  severally  release  the  Outgoing  Partner  and  his  estate 

and  effects  of  and  from  all  covenants  and  provisions  of  the 
Principal  Articles,  and  from  all  proceedings,  costs,  claims,  and 
demands  whatsoever  in  relation  to  the  affairs  of  the  late  firm. 

[7.  The  Principal  Articles  shall,  as  regards  the  Continuing  Variation  of 
Partners  and  the  persons  respectively  deriving  title  under  them,  Articies!*^'^'^ 
henceforth  be  read  and  have  effect : — 

(i.)  As  if  the  various  Articles  mentioned  in  the  first  Schedule 
hereto  were  varied  as  mentioned  in  that  Schedule,  and 

(ii.)  As  if  the  several  clauses  contained  in  the  second  Schedule 
hereto  were  inserted  in  the  Principal  Articles.] 

In  witness,  &c. 

[Add  Scliedides  if  required.] 
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No.  YIII. 

DEED  of  Covenant  />//  Cont'uui'nui  Partners,  iv'dh  Outfioinff 
Partneh  to  pan  purrhaHc-nutncii  and  hcrj)  Jtint  iiidtinni- 
fied  (d). 

THIS  INDENTURE,  made   the  day  of   ,  Between 

C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.  (hereinafter  called  the  Con- 
tinumg  Partners),  of  the  one  jmrt,  and  A.  B.,  of,  &c.  (hereinafter 
called  the  Outgoing  Partner),  of  the  other  part : 

Whereas  by  an  Indenture  (hereinafter  called  the  Principal 

Articles), dated,  Siciircitc  Pay1u(r>ihipArtuh's,aH  in  laat Precedent): 
And  whereas  a  statement  (rontinnr  as  in  last  Precedent): 
[And  "WHEREAS  (nitlidraual  of  any  capital  as  in  last  Precedent).] 
And  whereas  it  has  been  agreed  {c())iti)u(e  as  in  last  Precedent 

down  to  the  words  "from  the  date  hereof"): 

And  whereas  it  has  been  agreed  that  the  Continuing  Partners 

shall  enter  into  the  covenants  hereinafter  contained  : 

And  whereas  bj'  an  Indenture  bearing  even  date  herewith, 

and  made,  &c.  (recite  sJtortli/  h(sf  Precedent): 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  (1)  In  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  said  Indenture  of  even  date  herewith,  the  Continuing 
Partners  hereby  jointly  and  severally  covenant  to  pay  to  the 

Outgoing  Partner  the  said  sum  of  f with  interest  thereon, 

or  on  so  much  thereof  as  for  the  time  being  remains  unpaid 

from  the  date  hereof  at  the  rate  of  4' per  cent,  per  annum 

by  half-yearly  payments  on  the day  of and  the 

day  of in  every  year. 

(2)  Provided  always,  that  the  said  principal  sum  of  i* 

shall  be  payable  by  the  following  instalments  (namely) : — 

(i.)  As  to  the  sum  of  £ (part  thereof)  on  the  day 

of next. 


(ii.)  As  to  the  further  sum  of  4' — - 
day  of ,  19 — . 

(iii.)  As  to  the  further  sum  of  £- 
day  of ,  19 — . 


(part  thereof)  on  the 

—  (part  thereof)  on  the 


(d)  In  some  cases  the  piirchase-money  is  secured  by  a  mortgage  of  part  of 
the  partnership  assets.  The  stamp  will  be  2s.  6d.  for  everj-  £100  secured, 
and  10s.  for  the  indemnity.  For  a  form  of  Bond  for  a  similar  purpose  given 
to  executors,  see  Prec.  V.,  Bonds,  p.  1154,  inf. 
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(iv.)  And  as  to  the  further  sum  of  £ (residue  thereof)  on 

the day  of ,  19—. 

(3)  PROVIDED  ALSO,  that  all  interest  on  the  principal  money 
hereby  secured  which  may  have  accrued  at  the  date  fixed  for 
the  payment  of  any  instalment  of  principal  shall  be  paid  at  the 
same  time  as  the  instalment  (c). 

2.  For  the  consideration  aforesaid  the  Continuing  Partners  Covenant  for 
hereby  jointly  and  severally  covenant  with  the  Outgoing  Partner  "^^^^"^"'^J- 
that  the  Continuing  Partners  and  their  respective  estates  and 
effects  will  at  all  times  liereafter  save  harmless  and  keep 
indemnitied  the  Outgoing  Partner  and  his  estate  and  effects 
from  and  against  all  debts  and  liabilities  whatsoever  of  the  said 
firm,  and  from  all  proceedings,  costs,  claims,  and  demands  in 
respect  thereof. 

[3.  Without  prejudice  to  the  rights  and  remedies  of  the  Out-    [Apportion- 
going  Partner  hereunder  and  the  enforcement  thereof  in  such  llaboitLs 
order  and  manner  as  he  may  think  fit,  the  said  C.  D.  and  his  ^between  the 

T       ny      ,         1      11    1  Continuing 

estate  and  effects  shall  be  prnnarily  liable  for  the  payment  or  Partners.] 

discharge  of share  of  the  said  principal  money,  interest,  and 

liabilities,  and  the  said  E.  F.  and  his  estate  and  effects  shall  be 
primarily  liable  for  the  payment  or  discharge  of  the  remaining 
share  thereof.] 


In  witness,  Sec. 


No.  IX. 


AGREEMENT  for  Dissolution  of  Partnership,  u-]iere  the 
Partnership  Property  counisfs  whoUij  of  Chattels 
and  Book  Debts,  and  Book  Debts  are  not  taken  over 
hi/  Continuing  Partners,  and  nothing  is  paid  for 
Goodwill  (/'). 

AN  AGREEMENT,  made  the day  of ,  19—  Between  Paries. 

A.  B.,  of,  &c.  {Eefirin;/  Partner),  of  the  one  part,  and  C.  I).,  of, 
&c.,  and  E.  F.,  of,  kc.  {Contiuniiuj  Partners),  of  the  other  p)art : 

Whereas   the   parties    hereto   have   agreed    to    dissolve    the  Agreement  for 

; ; ■ — — dissolution. 

(e)  If  desii-ed,  a  higher  rate  of  interest  may  be  covenanted  to  be  paid,  and 
a  proviso  added  for  reducing  the  rate  on  punctual  payments  ;  see  Forms  in 
Mortgages,  Vol.  I. 

(/)  I'he  notices  to  customers  and  the  order  for  the  advertisement  in  the 
London  Gazette  should  be  signed  at  the  same  time. 
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partnership  hereinafter  mentioned  on  the  terms  hereinafter 
appearing : 

And  whereas  the  said  C.  D.  and  E.  F.  have,  before  the 
execution  of  these  presents,  paid  {</)  to  the  said  A.  B.  the  sum 

of  £ [or  the  sum  of  i, ,  part  of  the  sum  of  £ agreed 

to  be  paid]  for  the  purchase  of  his  share  in  the  stock-in-trade 
and  other  i)ersonal  chattels  capable  of  passing  by  mere  delivery, 
belonging  to  the  late  firm,  which  chattels  have  been  delivered  to 
the  said  CD.  and  E.F.,  and  are  now  in  their  exclusive  possession: 
[And  whereas  (witJidraical  of  any  capital  hy  A.  B.,  see  p.  1083)]  : 

[And  whereas  the  payment  of  the  said  sum  of  £ balance 

of  the  purchase-money  has  been  secured  to  the  said  A.  B.  by  the 
joint  and  several  bond  of  the  said  C.  D.  and  E.  F.  of  even  date 
herewith]  : 

NOW    IT    IS    HEREBY    AGREED    AND    DECLARED    as 

follows : — 

1.  The   partnership  between  the  parties  hereto  in  the  trade 

or  business  of ,  hitherto  carried  on  by  them  at ,  under 

an  Indenture  (hereinafter  called  the  Principal  Articles),  dated, 
&c.,  and  made,  &c.  (2)arties),  shall  be  dissolved,  as  regards  the 

said  A.  B.  as  from  the day  of last,  and  the  business 

shall  as  from  that  date  belong  to  tbe  said  C.  D.  and  E.  F.,  and 
be  carried  on  by  them  in  partnership  under  the  provisions  of 
the  Principal  Articles,  with  such  variations  only  as  the  change  of 
partnership  may  render  necessary,  in  equal  shares  [or,  and  the 

said  C.  D.  shall  be  entitled  to share  in  the  assets  and  profits 

of  the  new  firm,  and  the  said  E.  F.  to  the  remaining share 

therein,  and  they  shall  bear  the  losses  (if  any)  in  the  same 
proportions] . 

2.  The  book  debts  owing  to  the  late  firm  shall  be  collected 

by  X.  Y.,  of,  &c.  [or  failing  him  by ],  on  behalf  of  the  late 

firm,  and  shall  be  applied  by  the  Receiver  as  follows : 

(i.)  In  payment  to  the  Receiver  of  a  commission  of  £5  per  cent. 

{(/)  A  separate  receipt  should  be  given  under  a  Id.  stamp ;  as  the  agree- 
ment is  not  under  seal  the  recital  will  not  be  conclusive.  It  must,  however, 
be  noted  that  the  I.  E.  Commissioners  contend  that  ad  valorem  duty 
is  payable  on  the  whole  consideration  moving  from  the  retiring  partner  and 
that  Of?  valorem  duty  may  be  claimed  on  the  amount  of  the  purchase-money 
apportioned  in  respect  of  the  chattels  :  Garneit  v.  /.  B.  C.  (1899),  81  L.  T. 
633  ;  Highmore,  2nd  ed.,  127. 


Partner  may 
oaiTv  on  same 
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on  the  gross  amount  received  bj  him  by  way  of  remuneration 
for  his  trouble. 

(ii.)  In  payment  of  the  debts  and  liabilities  of  the  late  firm. 

(iii.)  The  surplus  shall  be  divided  between  the  parties  hereto 
ill  equal  shares  [or  irJiatcrcr  their  xJtarf.s  >iiai/  hare  hccii  in  tlie 
j)r()nt)i  of  the  late  firm]  (h). 

3.  The  debts  and  liabilities  of  the  old  firm,  so  far  as  they  are  Debts  and 
not  satisfied  out  of  the  book  debts  as  aforesaid,  sliall  be  paid  by  om  £"" to  L 
the  parties  hereto  in  equal   shares  [or  in  proportion   to  their  1^^,',^^'^°^^^ 
respective  shares  in  the  profits  of  the  late  firm]. 

4.  Inasmuch  (/)  as  in  estimating  the  sum  to  be  paid  for  the  Retiring 
purchase-money  aforesaid  nothing  was  added  in  respect  of  the 
goodwill  of  the  business,  the  said  A.  B.  shall  be  at  liberty  to  J;"«i»ess  if  he 

,  ,  "^  tliniKs  nt. 

carry  on  the  like  business  wherever  he  may  think  fit,  but  shall 
not  be  entitled  to  solicit  the  customers  of  the  late  firm. 
As  WITNESS,  Sec. 


No.  X. 

AGEEEMENT  for  Dissolution  of  Partnership,  icJwre 
Partnership  Property  consists  ouli/  of  Personal 
Chattels  and  Book  Deists,  and  the  Book  Debts  and 
also  tlic  Liabilities  of  tltc  Old  Firm  arc  to  he  taken 
orcr  hi/  t]ie  New  Firm,  and  where  tJie  Goodwill  is 
paid  for  (k). 

AN  AGEEEMENT,  Sec.  (as   in  last  Precedent,   down  to  end  of 
i-laiise  1,  omittiiKi  recital  of  hond  of  even  date): 

(A)  As  the  book  debts  are  not  sold,  no  ad  vatorem  stamp  duty  •will  be 
payable  in  respect  thereof  under  the  Stamp  Act,  1891,  s.  .39.  If  there  are 
any  freeholds  or  leaseholds,  these  must  be  separately  convej^ed  and  the 
stamp  duty  paid  on  the  conveyance  according  to  the  amount  of  the  piu'chase- 
uKjiiey  therefor. 

(/)  This  will  be  inserted,  if  so  agreed. 

(/.)  The  stamp  on  this  agreement  will  be  an  ad  ralorem  duty  of  £l  per   Stamps. 
£100  on  the  sum  to  be  i^aid  for  the  purchase  of  the  share  of  the  book  debts 
and  the  goodwill,  without  any  deduction  for  the  liabilities.     As  to  the  stamp 
duty  in  regard  to  the  stock-in-trade  and  chattels,  see  second  note  to  last 
Precedent.     Separate  receipts   should  be   given   for   the   purchase-money,    Reeeipts  and 
Notices  to  customers  and  the  order  for  the  advertisement  in  the  London    notices. 
Gazettt  should  be  signed  at  the  same  time. 
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able to  Retiring 
Partner 
secured  by 
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2.  The  said  C.  J),  and  E.  F.  hereby  agree  to  purchase  the 
share  of  the  said  A.  B.  in  the  goodwill  of  the  said  business  and  in 

the  book  debts  (11^  owing  to  the  old  firm,  for  the  sum  of  f , 

the  said  purchase  to  take  effect  from  the day  of last. 

[The  said  purchase-money  shall  be  contributed  by  the  said  C.  D, 
and  E.  F.  in  the  proportions  in  which  they  are  to  be  entitled  to- 
the  assets  of  the  new  firm  as  aforesaid.] 

3.  The  said  C.  D.  and  E.  F.  shall  take  upon  themselves  [in 
the  proportions  in  which  they  are  to  be  entitled  to  the  assets  of 
tlie  new  firm]  all  the  debts  and  liabilities  of  the  old  firm,  and 
shall  keep  indemnified  the  said  A.  B.  and  his  estate  and  effects 
therefrom,  and  the  said  A.  ]>.  si i all  pay  or  mIIow  to  them  on 

account  tlie  sum  of  i' ,  as  being {statr  the  sliarc)  part  of 

the  amount  ihereof. 

4.  The  said  sum  or  allowance  of  I' ,  being  deducted  from 

the  said  sums  of  £ {liahiiicr  oj'  jiKrcliaar-ntonci/  .for  ciiattelx} 

and  4' (jnircJiiDir-monri/  for  hool,  di'hts  and  (joodaiU),  leaves  a 

balance  of  I' ,  the  payment  whereof,  with  interest,  has  been 

secured  by  the  joint  and  several  bond  of  the  said  C.  D.  and  E.  F., 
bearing  even  date  herewith. 

5.  The  said  A.  B.  shall  not  during  his  life,  &c.  {caiitiiiur  as  in 
claio'c  5  oj  I'ri'cetlcnf  VIL,  sup., p.  lOHo,  a< i re cnwnl  not  to  conqntc). 

As  WITNESS,  &:c. 

No.  XI. 

NOTICE    /*//    Partner    to   ditiiininc    a    Partnership    iind<r 
(t  poivcr  (/). 

To  C.  1).,  of,  iVc,  E.  F.,  of,  \c.,  and  all  others  whom  it  may 

concern. 
Pursuant   to   the   rower    for    this   purpose    contained   in   our 

Articles  of  Partnership,  dated  the day  of ,  I  HEEEBY 

GIVE  YOU  NOTICE  of  my  intention  that  the  partnership  now 
subsisting  between  us  under  the  said  Articles  shall  cease  and 
determine  at  the  expiration  of  six  calendar  months  from  the 
date  hereof. 

As  witness  my  hand  this day  of . 

A.  B.  (partner). 

(7.7i)  See  note  at  p.  1084,  sup. 

(/)  The  notice  must  of  course  comply  with  the  terms  of  the  power. 


Ui\DERTAKIXG    AS    TO    IXsi'KCTIOxV. 

No.  xir. 

NOTICE  0/-  DissoLrxioN  of  Partnership  /.  /..  /,,,,,,,/  ,, 
flir  LomJon   Ga-rttc  („,) 


NOTICE    IS   HEKEBY   GIVEN,   tha*    the  pa.-taershin  ,v1h.I, 
has  for  some  tnue  past  been  carried  on  i.y  A.  B.,  C    D     » 
E.  F.  under  the  style  of  — ,  at  — ,  in  the  trade  or  busine 

and  (nthr  „«,)  that  n,  future  the  said  business  will  be  carried 
on  l,v  the  said  C.  D.  and  E.  V.  in  parlnership].  ' 

As  wnxKss  our  hands  tliis  day  of ,  ly— 


A.  B. 
C.  1). 
E.  F. 


No.  XIII. 


UNDERTAKING  ,,'>  Ac.nx  aj,„.u,,;l  >,.  .kspkct  P^htk™- 
SHIP  Books  (n). 

To  A.  B    C.  D.,  and  E.  F.,  carrying  on  the  business  of in 

partnership  at . 

I,   X    Y     of    &c.,  having    been    appointed   by    tlie    said    A.  B 
one  of  the  above-named  partners,  to  inspect  and  make  extracts 
from  the  partnership  books  and  accounts  for  the  purpose 
confidentially  advising  him,  hereby  undertake  not  to  Te  anv 
m^nnation  acquired  by  me  in  the  course  of  my  inspection  for 
any  otlier  purpose. 

As  WITNESS  my  hand  this day  of ,  19— 


(m)  This  notice  must  either  Le  signed  by  all  the  partners  personally  or  a. 
regards  the  outgoing  partner  under  a  power  of  attorney  ^ 

{i>)  See  Beran  v.  Webh,  1901,  2  Ch.  59  ;  70  L.  J.  Ch.  5;j(j. 
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No.  XIV. 

ACKNOWLEDG^IENT  /w/  Executors  of  a  Deceased 
Paetner  tliat  the  Share  <>j  tlwir  Testator  in  the 
Partnership  Property  lias  hecn  satisfied  {<>). 

AVHEPiEAS  by  an  Indenture  (hereinafter  called  the  Articles) 
dated,  &c.,  and  made,  &c.,  the  said  A.  B.,  C.  D.,  E.  F.  and 
G.  H.  agreed  to  become  partners  in  the  trade  or  business  of 

at subject  to  tlie  conditions  therein  contained,  and  by 

the  Articles  it  was  provided,  kc.  (Ilcritr  clan.sfs  rclatitnj  to  the 
jiincliafie  of  a  dcci'iiHid  j)arf)i<'/s  sJuirc  (oid  to  tlo'  ascertainment 
(]('  tJie  jiurrliasc-nione/i) : 

And  wiieheas  the  said  A,  B.   ((h-eeaanj  jxntner)  died  on  the 

day  of  ,  19 — ,  having  duly  made  his  Will,  dated  the 

day  of ,  19 — ,  whereby  he  appointed  I.  K.  and  L.  M. 

(hereinafter  called  the  Executors)  to  be  his  Executors,  who  on 

the day  of  ^luly  proved  the  same   in  the  PrincijDal 

Probate  Kegistry  : 

And  whereas  by  the  last  annual  account  of  the  assets  and 
liabilities  of  the  firm,  taken  under  the  provisions  of  the  Articles, 

it  appears  that  the  sum  of was  the  net  value  of  the  share  of 

the  said  A.  B.  on  the day  of last : 

[Or,  And  whereas  by  a  valuation  duly  made  pursuant  to  the 

Articles  it  appears  that  the  sum  of    i' was  the  net  value  of 

the  share  of  the  said  A.  B.  at  the  dale  of  his  death :  ] 

[And  whereas  {recite  repaiinient  to  Executors  of  any  capital):^ 


(o)  It  is  assumed  that  the  Articles  contain  proper  provisions  for  ascertain- 
ing the  purchase-money  to  be  jwid  for  the  share  of  a  deceased  partner,  and 
for  vesting  the  share  in  the  other  partners ;  also,  that  if  there  are  any 
hereditaments  or  chattels  real,  they  were  vested  in  all  the  partners  as  joint 
tenants,  so  that  on  the  death  of  one  partner  the  legal  estate  passed  to  the 
survivors.  In  these  circumstances  the  whole  beneficial  interest  of  the 
deceased  partner  in  the  partnership  proi^erty  will  have  effectually  i^assed  to 
the  siu'viving  partners  by  vii'tue  of  the  in-ovisions  in  the  Articles  if  thej'  are 
in  the  usual  form.  The  money  payable  to  the  executors  is  a  mere  debt  for 
which  a  simple  receipt  over  a  receipt  stamp  is  sufficient.  Where  the  accounts 
are  complicated  they  may  be  scheduled  and  a  release  given  under  seal ;  and 
see  Prec.  XVII.,  p.  1102,  inf.  Where  the  testator  specifically  devises  his  share 
in  partnership  freeholds,  the  devisees  take  free  from  liability  to  contribute  to 
partnership  debts  :  Re  Holland,  1907,  2  Ch.  88  ;    76  L.  J.  Ch.  449. 
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And  whereas  the  said  C.  D.,  E.  F.,  and  G.  H.  (hereinafter  Payment  by 
called  the  Continuing  Partners)  have  before  the  execution  of  Partners"^f 
these  presents  paid  to  the  Executors,  as  such  Executors  as  afore-  ^"Sr*^  "^  *° 

said,  the  sum  of  £ ,  being  interest  at  the  rate  of  .4' —  per 

centum  per  annum,  on  the  said  sum  of  i' ,  from  the 

day  of  last  up  to  the   death   of   the    said   A.   B.,   as   the 

Executors  hereby  acknowledge : 

[Or,  And  whereas  the  said  C.  D.,  E.  F.,  and  G.  H.  (hereinafter 
called  the  Continuing  Partners)  have  before  the  execution  of  these 
presents  jmid  to  the  Executors,  as  such  Executors  as  aforesaid,  the 

sum  of  £ ,  being  the  interest  on  the  said  purchase-money 

from  the  death  of  the  said  testator  up  to  the  date  hereof,  and 
have  also  accounted  to  the  Executors  for  the  share  of  the  said 
testator  in  the  net  profits  of  the  said  business  from  the  date  of 
the  last  annual  account  up  to  the  date  of  his  death,  as  the 
Executors  hereby  acknowledge  :  ] 

And  whereas    by  an   Indenture  bearing  even  date  herewith  Deed  of 
and  made  between  the  Continuing  Partners,  of  the  one  part,  and  payment  of** 
the   Executors,    of    the  other   part,    the    Continuing    Partners  ,^|oi°e^'^^T^^'a 
covenanted    to    pay    {recite    cocenant    to    pay    purchase-money  for  indenmity. 
hy  instalments   and    interest   and    covenant  for   i]ideninity,  as    in 
Prec.  nil.,  p.  1086,  siijk)  : 

[Or,  And  whereas  the  Continuing  Partners  have  given  their    [Oi- bond  for 
joint    and    several    bond(j>),    bearing    even    date    with    these  ^^■"'^'^P'^^^p^^^'-' 

I)resents,    in  the  penal  sum  of  £ ,   subject    to   a  condition 

thereunder  written  for  making  the  same  void  on  payment  by 
the    Continuing    Partners,    or   some   or   one    of    them,    to    the 

Executors,  as  such  Executors  as  aforesaid,  of  the  sum  of  £ 

by  four  equal  instalments,  payable  res]3ectively  on  the day 

of ,  19 — ,  the day  of ,  19 — ,  the day  of , 

19 — ,  and  the  day  of  ,  19 — ,  with  interest  at  the  n.ite 

aforesaid  on  the  amount  for  the  time  being  remaining  unpaid, 

from  the  said day  of last  {day  of  the  death),  and  upon 

the  Continuing  Partners  indemnifying  the  Executors,  and  ihe 
estate  of  the  said  A.  B.,  deceased,  from  and  against  the  deljts 
and  liabilities  of  the  said  partnership  and  all  claims  and  demands 
in  respect  thereof  :] 


{jj)  The  deed  of  covenant  or  bond  will  require  an  ad  valorem  stamp  of 
2s.  6d.  for  every  £100  secured,  and  an  additional  10s.  for  the  indemnity. 
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Ackiiowiedg-      NOW  the  Executors,  as  the  Executors  of  the  said  A.  B.,  deceased, 

Executory  <.t      herely  acknowledge  and  dechire  that  the  said  sums  of   i' 

T'^'^^f  ^"^'"^  and  i respectively  paid  and  secured  to   them  as  aforesaid 

[together  with  the  net  profits  so  accounted  for  as  aforesaid], 
are  in  full  satisfaction  of  the  share  of  the  said  A.  B.,  deceased, 
in  all  the  property  and  assets  of  the  late  partnership. 

As  WITNESS  our  hands  this day  of ,  19 — . 

(Signed)     I.  K. 
L.  M. 

No.  XY. 

ACKNOWLEDGMENT  (7)     hy     Betirixg     Partner     that 
Jiis    Share    /;/    tJw    Partnership    Property    lias    hem 

SATISFIED. 

WHEEEAS,  &c.  (recite  PartiwrsJii])  Articles  us  in  last  Precedent)-. 

And  whereas,  by  a  writing  under  the  hand  of  the  said  A.  B. 

(hereinafter  called  tlie  Outgoing    Partner),  dated  the  day 

of ,  19—,  and  addressed  to  the  said  C.  D.,  E.  F.,  and  G.  H. 

(hereinafter  called  the  Continuing  Partners),  the  Outgoing 
Partner  gave  notice  to  the  Continuing  Partners  that  he  intended 

to  retire  from  the  partnership  as  from  the  day  of , 

r  19 : 

And  W'HEREAS  (recite  sJtare  of  Odtijoinfi  Partner  according  to 
last  annual  account  or  according  to  a  raluation  as  in  last  Precedent)  : 

And  whereas  (recite  paipnent  of  interoit  hi/  Co)iti)tuing  Partners 
to  Outtjoimj  Partner  up  to  date,  see  last  Precedent)  : 

And  whereas  (recite  deed  of  covenant  or  ho)id  for  payment  oj 
purchiise-nioncy  and  indemnity  hy  Continuiny  Partners  to  Outgoing 
Partner,  see  last  Precedent)  : 

[And  whereas  (recite  icithdrawal  hy  Outgoing  Partner  of  any 
capital,  see  p.  1083)  :J 

Firm  entitled            AnD  WHEREAS  (r)  the  aSSets  of  the  Said  firm  include  certain  free- 
hereditaments,   hold,  copyhold,  and  leasehold  hereditaments,  and   the  share  of 
the  Outgoing  Partner  therein  was  valued  at  JC : 


(</)  This  will  require  a  peuuy  receipt  stamp  only. 
Release  of  ('')  This  and  the  next  recital  apply  only  where  there  is  real  estate.     The 

real  estate.  conveyance  of  the  real  estate  must  be  stami:>ed  with  an  ad  valwem  stamp  for 

the  sum  at  which  the  outgoing  partner's  share  therein  was  valued.     See 

next  Precedent  for  a  form  of  release. 


RELEASE  OF  SHARE  IN  LAXD.  1005 

And  whereas  by  an  Indenture  of  even  date  herewith  the  said  Release  of 
hereditaments  have  been  released  by  the  Outgoing  Partner  unto  ithe Continuing 
the  Continuing  Partners  :  Partners. 

NOW  the  Outgoing  Partner  hereby  acknowledges  that  the  said 

sums  of  i' and   i* paid  and  secured  to  him  respectively 

as   aforesaid    are   in    full    satisfaction  of   his   share   in    all  the 
property  and  assets  of  the  said  partnership. 

As  WITNESS   the   hand    of    the    said    A.   B.    this   day 

of  ,  19—. 


No.  XVI. 

PiELEASE    hlj    OlTOOING    PARTNER    of  his  ShARE    1)1   FREEHOLD, 

Copyhold,  coid  Leasehold  Hereditaments  I)('Io]i(/iii(i  to 
tlic  fin)i  to  tlic  Continuing  Partners  (.s). 

THIS     INDEXTUEE,   made   the   day     of ,    19—,  Parties. 

Betw^een  a.  B.,  of,  &c.  {outgoing  2)a)-tner)  (hereinafter  called 
the  Vendor),  of  the  one  part,  and  C.  D.,  of,  Sec,  E.  F.,  of,  Sec, 
and  G.  H.,  of,  Szc.  (rontiindini  ])art)i('rs)  (hereinafter  called  the 
Purchasers),  of  the  other  part. 

Recitals. 

Whereas  the  Vendor  and  Purchasers  are  seised  of,  or  other-  Title  to 
wise  well  entitled   to,    the  freehold   hereditaments    mentioned  subject'to 
in   the   first   part    of   the   first    Schedule  hereto  for  an   estate  i»c"mbrances. 
in   fee  simple   in    possession    as  joint   tenants,    subject   to  the 
incumbrances  mentioned  in  the  second  part  of  that  Schedule  so 
far  as  they  respectively  affect  the  premises,  but  otherwise  free 
from  incumbrances : 

And  whereas  the  Vendor  and  Purchasers  are  also  entitled  to  Title  to 
the  copyhold  hereditaments  mentioned  in  the  first  part  of  the  suEjecVto 
second  Schedule  hereto  for  customary  estates  of  inheritance  at  "'ci™iji'ances. 
the  W'ill  of  the  lords,  according  to  the  respective  customs  of  the 
manors  of  which  the  same  are  respectively  held,  they  having 
been  admitted  thereto  on  the  respective  dates  mentioned  in  that 
Schedule,  subject  to  the  incumbrances  mentioned  in  the  second 

(s)  The  deed  should  be  executed  iu  duplicate.  The  stamp  should  he 
adjudicated;  see  Fin.  (1909-10)  Act,  1910,  ss.  4  (3),  73.  It  is  assumed  that 
a  separate  deed  of  dissolution  (see  Prec.  VII.,  p.  1082)  will  be  executed 
dealing  with  the  goodwill,  book  debts,  &c. 


1096 


(preci:dext.s)  partnership. 


Title  to 
leaseholds 
subject  to 
incumbrances. 


Hereditaments 
l">art  of 
partnership 

assets. 


That  the  out- 
going partner 
has  ceased  to 
be  a  member 
of  the  firm. 


The  fixing  of 
the  purchase- 
money  for  the 
share  of  the 
outgoing 
partner. 


Extent  of 
Vendor's 
liability  for 
incumbrances. 


part  of  that  Schedule  so  far  as  they  re.spectively  afifect  the 
13remises,  but  otherwise  free  from  incumbrances  : 

And  whereas  the  leasehold  hereditaments  mentioned  in  the 
first  part  of  the  third  Schedule  hereto  are,  l)y  virtue  of  the 
divers  assignments  and  acts  in  the  law  mentioned  in  the  second 
part  of  that  Schedule,  now  vested  in  the  Vendor  and  Purchasers 
as  joint  tenants  for  the  respective  residues  of  the  terms 
granted  In'  the  Leases  mentioned  in  the  first  part  of  that 
Schedule  at  the  rents,  and  subject  to  the  lessees'  covenants 
and  conditions  respectively  reserved  and  contained  in  those 
Leases,  and  subject  to  tlie  incumbrances  mentioned  in  the 
third  part  of  that  Schedule  so  far  as  they  respectively  affect 
the  premises,  but  otherwise  free  from  incumbrances : 

And  whereas  at  the  date  of  dissolution  hereinafter  men- 
tioned the  said  freehold,  copyhold,  and  leasehold  hereditaments 

formed  part  of  the  as-sets  of  the  firm  of  &;  Co.,  wherein 

the  parties  hereto  were  the  only  partners,  and  the  Vendor  was 

entitled    to   share   in    such   assets    under    an    Indenture 

(hereinafter  called  the  Partnership  Articles)  dated,  Sec,  and 
made,  cl-c.  : 

And  whereas,  under  the  Partnership  Articles,  and  by  reason 
of  (//t'/v  state  the  notico  of  retirement  or  other  event  nherehij  the 
ontgoiufj  partner  n-as  (Useharrjed),  the  Vendor  ceased  as  from  the 

day    of  (hereinafter    referred    to    as    the    date    of 

dissolution)  to  be  a  member  of  the  said  firm,  the  business 
whereof  is  intended  as  from  the  date  of  dissolution  to  be 
canied  on  by  the  Purchasers  under  the   Partnership  Articles  : 

And  whereas  the  Vendor  has,  for  the  purpose  of  giving 
effect  to   the  provisions  of  the  Partnership   Articles,  agreed  to 

sell  his share  in  the  said  hereditaments  to  the  Purchasers^ 

subject  only  to  the  said  incumbrances,  as  to  the  said  freehold 

hereditaments  at  the  price  of   £ ,  as  to  the  said  copyhold 

hereditaments  at  the  price  of  i,' ,  and  as  to  the  said  lease- 


hold hereditaments  at  the  price  of   t' : 

And  whereas  at  the  date  of  dissolution  the  Vendor  was  (as 
between  himself  and  the  Purchasers)  liable  onl}'  for  the  pay- 
ment of  the  principal  sum  of  £ in  respect  of  the  incum- 
brances  mentioned  in    the    first,  second,  and    third  Schedules 

hereto,  being  his  share  in  the  aggregate  principal  sum  of  £ 

then  owing  in  respect  of  those  incumbrances  : 
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And  whereas  all  interest  which  accrued    in    respect  of  the  Payment  of 
said  incumbrances  has  been  duly  paid  up  to  the  date  of  dissolu-  liat.l^rf  ciis-  * 
tion,    and  it  is  intended  that  the  Purchasers  shall   be  entitled  ^"i^^ion. 
to  the  net  rents  and    profits  of  the    said  hereditaments  (after 
payment  of  interest,  rents,  rates,  taxes,  and  other  outgoings)  as 
from  the  date  of  dissolution  : 

And  whereas  it  has  (among  other  things)  been  agreed  that  Agreement  for 
for  giving  effect  to  the  provisions  of   the  Partnership  Articles 
such  releases  shall  be  executed  as  are  hereinafter  contained  : 

NOW   THIS   INDENTURE  WITNESSETH,  and  it  is  hereby  Operative 
declared,  as  follows  : —  ^''"  "' 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Conveyance 

„,  .  ,  .,  ■        •       1     1  1  \  'T-iifl  release  of 

01  the  sum  oi  £ (  purchase-money  for  share  in  ti'c<'h()l<(s)   now  freeholds. 

paid  (0  by  the  Purchasers  to  the  Vendor  (the  receipt  of  which 
sum  the  Vendor  hereby  acknowledges),  the  Vendor,  As  Beneficial 
Owner,  and  according  to  his  share  or  interest  hereinbefore  men- 
tioned, hereby  conveys  and  releases  unto  the  Purchasers 

All  and  singilar  the  freehold  hereditaments  described  in  the  Parcels, 
first  Schedule  hereto  [and  more  particularly  delineated  on  the 
plans,  numbered and ,  hereto  and  thereon  coloured  red] , 

To  HOLD  unto  the  Purchasers  in  fee  simple,  subject,  so  far  as  Habendum. 
the  premises  are  respectively  affected  thereby,  to  the  incum- 
brances mentioned  in  the  second  part  of  the  first  Schedule 
hereto  (u),  and  so  subject  To  the  use  of  the  Purchasers  in  fee 
simple  as  joint  tenants,  but  In  trust  for  the  Purchasers  in  fee 
simple  as  part  of  their  partnership  property,  and  according  to 
their  respective  shares  and  interests  therein. 

2.  (i.)  In  further  pursuance   of  the   said   agreement,  and  in  Release  of 

consideration  of  the  further  sum  of  £ {purcliase-money  for  one^tenanton 

share  in  eopyhedds)  now  paid  by  the  Purchasers  to  the  Vendor  ^Ijg  ^t^.e^  joi,^t 
(the  receipt  of  which  sum  the  Vendor  hereby  acknowledges),  the  tenants  on  the 
Vendor,   As  Beneficial  Owner,  and  according  to  his   share   and 

interest  hereinbefore  mentioned,  hereby  releases  (x)  unto  the 
Purchasers  and  their  heirs 


(t)  Though  the  purchase-money  may  be  j^ayahle  by  instalments  and  may 
be  seciu'ed  by  a  separate  deed  or  bond,  this  should  not  be  referred  to.  In 
some  cases  the  release  is  executed  as  an  escrow  till  the  last  instalment  is  paid. 

(«)  Notice  of  the  convej'ances  and  releases  of  the  equities  of  redemption 
should  be  given  to  the  incumbrancers. 

(x)  "Where,  as  in  the  case  in  the  text,  all  the  joint  tenants  have  been 
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(precedents)  partnership. 


Parcels. 


Habenclnm. 


Power  of 
attorney  for 
giving  effect  to 
release  on  the 
Court  Rolls. 


[Or  covenant 
by  tenant  on 
the  Rolls  to 
surrender  to 
the  use  of  the 
Purchasers.] 


Parcels. 


All  and  singular  the  copyhold  hereditaments  described  in 
the  second  Schedule  hereto, 

To  hold  unto  the  Purchasers,  their  heirs  and  assigns,  as 
joint  tenants  at  the  will  of  the  lords,  according  to  the  customs 
of  the  respective  manors  of  which  the  same  are  respectively 
parcel,  and  at  and  under  the  accustomed  rents,  fines,  suits,  and 
services  therefor  due  and  of  right  accustomed,  and  subject  to  the 
incumbrances  mentioned  in  the  second  part  of  the  second 
Schedule  hereto,  so  far  as  they  resj)ectively  affect  the  premises, 
and  so  subject  In  trust  for  the  Purchasers  and  their  respective 
heirs  as  part  of  their  partnership  property  and  according  to 
their  respective  shares  and  interests  therein. 

(ii.)  For  the  consideration  aforesaid  the  Vendor  hereby  irre- 
vocably appoints  the  Purchasers  and  each  of  them  to  be  his 
attorneys  or  attorney  in  his  name  and  on  his  behalf,  or  otherwise 
to  apply  for  entries  to  be  made  in  the  respective  Court  Eolls  of 
the  foregoing  release,  and  to  execute  such  surrenders  and  do  all 
such  other  acts  and  things  as  may  be  required  for  effectually 
vesting  the  said  copyhold  hereditaments  in  the  Purchasers  as 
joint  tenants  alone  for  customary  estates  of  inheritance. 

[2.  (i.)  In  further  pursuance,  &c.  (rojitiuue  as  in  last  douse 
(Joioi  to  "hereby  acknowledges"),  the  Vendor,  As  Beneficial 
Owner,  hereby  covenants  with  the  Purchasers,  and  with  each  of 
them,  that  the  Vendor  and  all  other  necessary  parties  (if  any) 
will  forthwith  surrender  into  the  hands  of  the  respective  lords 
of  the  manors 

All  and  singular  the  copyhold  hereditaments  described  in 
the  second  Schedule  hereto. 

To  THE  USE  of  the  Purchasers,  their  heirs  and  assigns,  as 
joint  tenants  at  the  will  of  the  lords,  according  to  the  customs 
of  the  respective  manors,  and  at  the  accustomed  rents,  fines,  suits, 
and  services  therefor  due  and  of  right  accustomed,  and  subject 
as  to  premises  respectively  affected  thereby  to  the  incumbrances 
mentioned  in  the  second  part  of  the  second  Schedule  hereto  (y). 


admitted,  one  can  release  to  the  others  :  Elton,  2nd  ed.,  22  ;  but  where  the 
purchasers  have  not  been  admitted,  the  transaction  must  be  carried  out  by  sur- 
render and  admittance :  Bence  v.  irilinn  (1868),  L.  R.  3  Ex.  76  ;  37  L.  J.  Ex.  36. 
Apportion-  (y)  The  copyhold  piu'chase-money  should  be  ajiportioned  between  all  the 

hold  purchase-   tenements.     The  surrenders  will  be  prepared  by  the  stewards  and  will  bear 
money.  the   ad    ralorein  stamp  duty  attributable   to    the    vendor's    share    in    each 

tenement. 
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(ii.)  If  and  when  tlie  premises  shall  have  been  so  surrendered  as  Tmst  for  the 
aforesaid,  the  same  shall  be  held  by  the  Purchasers  In  trust  tor 
themselves  and  their  heirs  as  part  of  their  partnership  property 
and  according  to  their  respective  shares  and  interests  therein. 

(iii.)  Until  the  premises  shall  have  been  surrendered  as  afore-  Trust  for  the 

..  .,  ...  in    partners  until 

said  the  Vendor  and  the  persons  derivmg  title  under  hnii  shall  surrender. 
hold  the  same  In  trust  for  the  Purchasers  and  their  heirs  as 
joint  tenants. 

(iv.)  For  the  consideration  aforesaid  the  Vendor  hereby  irrevocable 
appoints  the  Purchasers  and  each  of  them  to  be  his  attorneys  attorney. 
or  attorney  in  his  name  and  on  his  behalf  or  otherwise  to  make 
or  execute  all  such  surrenders  as  may  be  required  for  giving 
effect  to  the  foregoing  covenants  and  to  do  all  such  other  acts 
and  things  as  may  be  required  for  effectually  vesting  the  said 
copyhold  hereditaments  in  the  Purchasers  and  their  heirs  as 
joint  tenants. 

(v.)  Provided  always,  that  the  covenants  implied  by  reason  of  Covenants  for 
the  Vendor  being  expressed  to  covenant  to  surrender  As  Bene- 
ficial Owner  shall  extend  only  to  the  beneficial  share  or  interest 
to  which  the  Vendor  was  entitled  in  the  premises  at  the  date  of 
dissolution  as  aforesaid,  and  as  regards  the  remaining  shares 
or  interests  in  the  jjremises  the  Vendor  shall  be  deemed  to  have 
covenanted  to  surrender  the  same  As  Trustee.] 

3.  In  further  pursuance  of  the  said  agreement,  and  in  con-  Assignment 

sideration  of  the  further  sum  of  £ [leasehold pu ychaac- money)  leaseholds. 

now  paid  by  the  Purchasers  to  the  Vendor  (the  receipt  of  which 
sum  the  Vendor  hereby  acknowledges),  the  Vendor,  As  Beneficial 
Owner,  hereby  assigns  and  releases  unto  the  Purchasers 

All  and  singular  the  premises  respectivel}'  comprised  in  or  Parcels. 
demised  by  the  several  Leases  mentioned  in  the  first  part  of  the 
third  Schedule  hereto. 

To  HOLD  unto  the  Purchasers  as  joint  tenants  for  the  respec-  Habendum. 
tive  residues  of  the  terms  granted  by  those  Leases  at  the  rents 
and  subject  to  the  lessees'  covenants  and  conditions  therein 
respectively  reserved  and  contained,  and  subject  to  the  incum- 
brances mentioned  in  the  third  part  of  the  third  Schedule  hereto 
so  far  as  the  same  respectively  affect  the  premises  and  so  subject, 
In  trust  for  the  Purchasers  as  part  of  their  partnership 
property,  and  according  to  their  respective  shares  or  interests 
therein. 
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(precedents)  partnership. 


Covenant  to 
pay  rents, 
observe  lessees' 
covenants, 
and  indemnify. 

Apportionment 
of  incum- 
brances 
between 
purchasers 
from  date  of 
dissolution. 

As  to  disposi- 
tions in  favour 
of  a  purchaser. 


Execution 
under 
irrevocable 
power  of 

attorney. 


4.  The  Purchasers  hereby  jointly  and  severally  covenant  with 
the  Vendor,  &c.  (Purchase  Deeds,  Sect.  III.,  Form  No.  5,  Vol.  I., 
p.  316). 

5.  Without  prejudice  to  the  rights  and  remedies  of  the 
respective  incumbrancers,  &c.  {continue  and  adapt  according  to 
tlie  names  and  shares  of  the  Purchasers,  clause  4  of  Partnership^ 
Prec.  III.,  sup.,  p.  1071). 

6.  The  Purchasers  or  the  survivors,  &c.  (continue  as  in  clause  5 
of  Partnership,  Prec.  III.,  sup.,  p.  1071). 

In  witness,  &c.  (z). 

The  First  Schedule  above  referred  to. 

First  Part. 
Particulars  of  freehold  hereditaments. 

1.  All  that,  &c. 

2.  All  those,  &c. 

Second  Part. 
Particulars  of  incumbrances  afl'ectins  freeholds. 


1.  £- 


Secured  by  an  Indenture  of  Mortgage,  dated,  &c., 
and  made.  Sec,  of  the  hereditaments,  numbered  — , 
in  the  first  part  of  this  Schedule,  with  interest 
thereon  at  £ —  per  cent,  per  annum  [now  vested  in 
and ] . 


2.  £- 


Secured,  &c. 
The  Second  Schedule  above  referred  to. 
First  Part. 
Particulars  of  copyhold  hereditaments. 

1.  All  that,  &c.,  to  which  the  Vendor  [and  Purchasers 
were]   was  admitted  on  the day  of  ,  and  which  here- 

(z)  If  the  Partnership  Articles  confer  an  ii-revocable  power  of  attorney  for 
getting  in  the  share  of  an  outgoing  partner  {e.g.  on  his  death,  bankruptcy, 
lunacy,  retirement,  or  expulsion),  then  the  deed  can,  if  necessary,  be 
execiited  under  that  power,  but  in  that  case  no  additional  powers  of  attorney 
can  be  conferred  by  the  deed  itself ;  resort  must  be  had  exclusively  to  the 
powers  conferred  by  the  Articles.  The  purchase-money  must  of  course  b© 
accounted  for  to  the  personal  representatives,  trustee  in  bankruptcy,  com- 
mittee or  receiver  in  lunacy,  or  outgoing  partner,  as  the  case  m.ay  require, 
but  a  purchaser  from  the  continuing  partners  will  not  be  concerned  with 
thi.^. 
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ditaments   are    parcel   of    the   Manor    of  in    the   County 

of  . 

2.  All  those,  &c. 

Second  Part. 
Particulars  of  incumhrances  affecting  copyholds. 

1.  £ Secured   by   a   Conditional  Surrender,  dated,    &:c., 

by and to  the  use  of and ,  with 

interest  at  i' —  per  cent,  per  annum. 

2.  £ Secured,  &c. 

The  Thikd  Schedule  above  refereed  to. 


Particu 

First  Part. 

ars  of  leaseholds. 

Date  of  Lease. 

Parties  to  Lease. 

Troperty  Demisecl. 

Term. 

Yearly  Rent. 
£    s.     d. 

1. 
2. 
3. 

.s 

ecoiul  Part. 

Devolution  of  leasehold  interests. 
As  to  the  premises  comprised  in  Lease  numbered  1. 


-,  18 — .  On  this  date  the  said 


(()>i('  of  h'ssecs)  died. 


-,  18 — .  By  an  Indenture  of  Assignment  of  this  date  made 
between,  &c.,  the  jDremises  were  assigned  to . 

-,  19—.  By  the  Will  of  the  said (lessee)  of  this  date  he 

appointed and to  be  his  Executors. 


,  19 — .  On  this  date  the  said  testator  died. 

,  19 — .  On  this  date  the  said  Will  was  proved  by  the  said 

Executors  at  the  Probate  Eegistry. 

,  19 — .  By  an  Indenture  of  Assignment  of  this  date  made, 

&c.  {assigument  to  the  part urrs). 

As  to  the  premises  comprised  in  Lease  numbered . 

[Here  state  the  title,  sec,  e.g.,  as  above.) 


1102  (precedents)  partnership. 

Third  Part. 
Particulars  of  incumbrances  affecting  leaseholds. 

1.  £ Secured  by  an  Indenture  of  Mortgage,   dated,  &c., 

and  made,  &c.,  whereby  the  premises  comprised  in 

Lease  number were  demised  to and 

for  the  residue  of  the  term   granted  by  that  lease 

(except   the   last days   thereof),    and  a  trust 

declared  of  the  head  term  or  nominal  reversion,  with 
interest  at  the  rate  of  M —  per  cent,  per  annum. 

2.  £ Secured  by,  &c. 


No.    XVII. 

EELEASE  hi/  the  Executors  of  a  Deceased  Partner 
of  his  Share  in  the  Goodwill  and  other  Assets  of  the 
Firm  to  the  Continuing  Partners  («). 

Parties.  THIS  INDENTUEE,  made  the day   of   ,    Between 

X.  T.,  of.  Sec,  and  Y.  T.,  of.  Sic.  (hereinafter  called  the  Vendors),, 
of  the  one  part,  and  C.  D.,  of,  &c.,  E.  F.,  of,  S:c.,  and  G.  H.,  of,. 
&c.  (hereinafter  called  the  Purchasers) ,  of  the  other  part : 

Recitals. 

Partnership  Whereas  by  an  Indenture  (hereinafter  called  the  Partnership 

Articles),  dated,  &c.  {Recite  the  Articles  between  A.  B.,  the  testator, 
and  the  Purchasers  setting  out  the  provisions  for  the  purchase  of  a 
deceased  partner's  share  and  for  fixing  the  amount  ef  the  purcliase- 
moneg)  : 

Will,  death,  And  whereas  the  said  A.  B.  died  on  the  day  of  rr 

aiK  pio  a  e.      \(^  —  ^  haviiig  by  his  Will  dated appointed  the  Vendors  to 

be  his  executors,  who  on  the day  of duly  proved  th& 

same  at  the Probate  Registry  : 

[And  whereas  {recite  icithdrawal  of  any  of  testator  s  capital)  :] 
Assets  belong-        And  WHEREAS  the  assets  belonging  to  the  firm  at  the  death  of 
testator'^s" ''      tlic  Said  testator  consisted  of :  First,  the  freehold,  copyhold,  and 

death.  

Freeholds,  («)  As  a  general  rule  the  freeholds,  copj-holds,  and  leaseholds  of  the  firm 

copyholds,  and    ^-^y  ^^  Vested  in  the  partners  as  ioint  tenants  so  that  no  conveyance  thereof 

leaseholds  .  .     . 

of  partnership.    Will  be  required.     If  this  is  not  so  the  last  Precedent  can  be  adapted.     The 

share  in  the  freeholds  and  leaseholds  will  be  convej'ed  hy  the  executors. 

The  interest  in  the  copyholds  must  be  sm-rsndered  or  released  by  the  devisee= 

or  cust  )mary  heir,  but  the  purchase-money  must  be  paid  to  the  executors. 
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leasehold  hereditaments,  poHcies  of  assurance,  investments,  and 
securities  respectively  mentioned  in  the  several  parts  of  the 
first  Schedule  hereto,  all  of  which  were  at  law  vested  in  the  said 
testator  and  the  Purchasers  as  joint  tenants  and  were  of  the 

agreed  gross  value  of  £ ;    Secondly,  certain  stock-in-trade, 

furniture,  and  other  personal   chattels   capable   of  passing  by 

delivery  of  the  agreed  gross  value  of  £ ;    Thirdly,  certain 

book  debts  which  (after  making  allowance  for  bad  or  doubtful 

debts)  were  of  the  agreed  value  of  £ ;  And  fourthly,  the 

goodwill  of  the  said  business  of  the  value  (fixed  pursuant  to  the 

Partnership    Articles)    of   £ ,    making   together   the   gross 

aggregate  sum  of  £ : 

And  whereas  the  liabilities  of  the  firm  at  the  death  of  the  Liabilities  of 
said  testator  consisted  of  the  mortgage  debts,  trade  debts,  and  of  testator 
other  liabilities  shortly  referred  to  in  the  second  Schedule  hereto 

of  the  agreed  aggregate  amount  of  £ ,  which,  being  deducted 

from  the  said  aggregate  sum  of  £ ,  leaves  the  net  aggregate 

sum  of  £ as  the  agreed  net  value  of  the  partnership  assets 

at  the  death  of  the  said  testator : 

And  w^hereas  under  the  Partnei'ship  Articles  the  said  testator  as  to  the 
was  at  his  death  entitled  to  — — -  share  of  the  net  assets  of  the  sim-er*^^  ^ 
firm,  and  pursuant  to  the  provisions  thereof  the  purchase-money 

for  his  share  has  been  fixed  at  the  sum  of  £ ,  apportioned  as 

follows  :  in  respect  of  the  said  freehold  hereditaments  the  sum  of 

£ ,  in  respect  of  the  said  copyhold  hereditaments  the  sum  of 

£ ,  in  respect  of  the  said  leasehold  hereditaments  the  sum  of 

£ ,  in  respect  of  the  said  i)olicies  of  assurance,  investments, 

and  securities  the  sum  of  £ ,  in  respect  of  the  said  stock-in- 
trade,  furniture,  and  other  personal  chattels  capable  of  passing 

by  delivery  the  sum  of  ^ ,  in  respect  of  the  said  book  debts 

the  sum  of  £ ,  and  in  respect  of  the  said  goodwill  the  sum  of 

£ — -: 

And  whereas  before  the  execution  of  these  presents  the  said  Of  the  pay- 
purchase-money  has  been  paid  or  secured  to  the  Vendors,  as  they,  dlschaTge  of 
as  such  executors  as  aforesaid,  hereby  acknowledge  :  *^"^  puichase- 

And  whereas  the  said  probate  has  been  duly  registered  with  Egcristiation 
the  several  insurance  societies  and  corporations  mentioned  in  ofpi'oi^*te. 
the  first  Schedule  hereto,  and  notice  of  the  said  death  has  been 
given    to    the    respective    mortgagors    under    the    mortgages 
mentioned  in  the  second  Schedule  hereto  : 
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(precedents)  paetnership. 


The  handing 
over  of  the 
personal 
chattels. 


Of  agreement 
to  assign  share 
in  book  debts 
find  goodwill. 

Usual  notices 
and  advertise- 
ment. 


Assignment 
of  share  in 
goodwill  and 
book  debts  {b). 


Agreement  to 
assist  in 
getting  in 
assets. 


As  to  saving 
.stamp  duty. 


And  wheebas  the  said  stock-in-trade,  furniture,  and  other 
personal  chattels  were  duly  handed  over  to  the  Purchasers  and 
are  now  (so  far  as  the  same  have  not  been  disposed  of)  in  their 
exclusive  possession  : 

And  whereas  the  Vendors,  as  such  executors  as  aforesaid,  have 
agreed  to  assign  the  share  of  the  said  testator  in  the  said  book 
debts  and  goodwill  in  manner  hereinafter  appearing  : 

And  whereas  the  usual  notices  and  advertisement  of  the  said 
death  and  the  consequential  change  in  the  firm  have  been  given 
to  the  customers  of  the  firm  and  inserted  in  the  London 
Gazette  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  said  sums  of  M and  M {purchase -money  for  the  good- 

uill  and  hook  debts)  so  paid  or  discharged  as  aforesaid,  the 
A^endors,  As  the  Personal  Ptepresentatives  of  the  said  A.  B., 
deceased,  hereby  assign  and  release  unto  the  Purchasers 

All  the  share  and  interest  of  the  said  testator  in  the  goodwill 
of  the  said  business  and  in  the  book  debts  and  credits  of  the 
said  firm. 

To  have  AND  receive  the  same  unto  the  Purchasers 
absolutely  (r)  in  equal  shares. 

[Or  To  HAVE  AND  RECEIVE  the  Same  as  to  share  of  the 

premises  unto  the  said  C.  D.  absolutely,  as  to  another share 

of  the  jDremises  unto  the  said  E.  F.  absolutely..  And  as  to  the 

remaining   share  in  the  premises   unto    the   said    G.  H. 

al)Solutely,  but  subject  in  each  case  to  a  rateable  proportion  of 
the  liabilities  of  the  firm. J 

2.  The  Vendors  or  other  the  representatives  for  the  time 
being  of  the  said  testator  shall  from  time  to  time  at  the  request 

{b)  Notice  in  writing  should  be  given  to  the  debtors  of  the  assignment  of 
the  share  in  the  book  debts. 

If  the  articles  contain  an  irrevocable  power  of  attorney  for  getting  in  the 
book  debts,  this  deed  will  not  be  requii'ed  and  the  stamj)  duty  will  be  saved. 
The  stamp  should  be  adjudicated.  See  as  to  stamp  duty,  Garnett  v.  /.  R.  C. 
(1899),  81  L.  T.  622.  In  this  case  simple  receijits  can  be  taken  from  the 
executors  for  the  share  in  each  separate  class  of  jiroperty ;  and  see  Prec.  XIV., 
p.  1092,  sap. 

{(■)  It  is  assumed  that  the  purchasers  have  by  a  separate  deed  covenanted 
to  indemnify  the  executors  and  the  estate  of  the  testator  from  the  liabilities 
of  the  firm;  see  Prec.  VIII.,  p.  1086,  sup. 
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nnd  cost  of  the  Purchasers  or  other  the  members  for  the  time 
being  of  the  said  firm  take  or  join  in  all  such  proceedings  and 
■execute  and  do  all  such  other  instruments,  acts,  and  things  as 
may  be  reasonably  required  for  recovering,  compelling  payment 
€f,  or  getting  in,  any  of  the  book  debts  or  other  outstanding 
assets  of  the  old  firm  (d). 
In  ayitness,  Sec. 

The  First  Schedule  aijove  eefeered  to. 

Particulars  of  the  assets  vested  in  the  firm  as  joint  tenants  at 
the  death  of  the  testator. 

(This  scltedide  irill  he  divided  up  into  as  mauy  iKuis  as  tlierc  arc 
classes  of  assets.) 

The  Second  Schedule  above  referred  to. 

Short  particulars  of  the  liabilities  of  the  firm  at  the  testator's 
•death. 

('/)  The  executors  cannot  properly  give  a  power  of  attorney  in  sucli  a  case. 
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K.— DISSERTATION   ON   PATENTS. 

Sect.  I. — 'llic  Grant  of  Lctti'm  Patent. 

Orioinof  The   Patent    system  of  this  country   o\Yes  its  origin  to  the 

patent  system,  g^^^^^^g    ^f  MonopoUes,   21   Jac.   ] ,    c.    3   (1623—1624),    which 

statute  of  ^ 

Monopolies.  legalised  the  "  grants  of  privileges  for  the  term  of  14  years 
or  under  .  .  .  .  of  the  sole  working  or  making  of  any  manner 
of  new  manufacture  withiii  this  realm  to  the  true  and  first 
inventor  and  inventors  of  such  manufactures  ....  so  as 
also  they  l)e  not  contrary  to  the  law,  nor  mischievous  to  the 
State,  by  raising  prices  of  commodities  at  home  or  hurt  of  trade 
or  generally  inconvenient  ....  («)."  The  meanings  of  the 
terms  "true  and  first  inventor"  and  "invention"  do  not  come 
within  the  scope  of  this  note,  and  reference  should  be  made  to 
Patents  and  the  text  liooks  ou  patent  law  (/>).  The  whole  of  the  statute  law 
1907?"^    ^ '      relating  to  patents  is  now  contained  in  the  Statute  of  Monopolies 

and  in  the  Patents  and  Designs  Act,  1907. 

Procedure  on         To  obtain  the  grant  of  Letters  Patent  application  must  be  made 

grant^of*°"  °^  at  the  Patent  Ottice  accompanied  either  by  a  provisional  or  a 

^^'^  ^"  ■  complete  specification  (r).     If  a  provisional  specification  only  is 

left  with  the  application  a  complete  specification  must  be  filed 

at  the  Patent  Office  within  six  (with    a    possible  extension  to. 

seven)   calendar  months  (d). 

Application  ^^  "^  Complete  specification  is  left  within  the  prescribed  time 

Abandoned  if     ^^^   application    will  be  deemed  to  have  been  abandoned    (r). 

no  complete 

specification 

left.  (a)  S.  6. 

(//)  E.<j.,  Frost,  Patent  Law  and  Prai.'tife,:3i'd  ed.  ;  Terrell,  Letter.s  Patent 
for  Inventions,  5th  ed. 

(f)  Patents  and  Designs  Act,  1907,  ss.  1 — Ki ;  see  also  the  Patents  Pvules,. 
1908,  rr.  10 — 51  ;  and  "  Instructions  to^Applicants,"  issued  by  the  Patent 
Office. 

(f/)  Patents  and  Designs  Act,  li>()T,  s.  5  (]\ 

(fi)  S.  o  (2). 
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If   the   complete    si3ecifieation   is    not    accepted    within    twelve  Appikatiou 
calendar  months  (with  a  possible  extension  to  fifteen  months)  complete 

sisecification 

from    the    date    of   the    application   such    application     becomes  not  accepted. 
void  unless  an  ajjpeal  has  been  lodged  (./).     When  an  applica- 
tion has  been  abandoned  or  become  void  the  specification  and 
drawings   left   in    connexion  with  it   will  not   be   published  (//) 
except  in  cases  of  applications  under  international  or  colonial 
arrangements  (//).      When  all  the   prescribed  formalities   have  Grant  and  date 
lieen   complied    with    and    if   there    is    no    opposition    to     the  Patent"'' 
grant  on  the  part  of  persons    entitled    to    oppose    (/),    Letters 
Patent  for  the  invention  are,  on  payment  of  the  prescribed  fee, 
granted  to  the  applicant,  dated  and  sealed  as  of  the  date  of  the 
application  (A).      Convention  patents,  i.r.,  patents  granted  nnder  Date  of 
international  and  colonial  arrangements,  bear  the  date  of   the  patenTs*''''' 
foi-eign  application  for  protection  (/).     Patents,  except  in  special  Patents 
circumstances,  are  granted  to  inventors  in  the  form  prescribed   g'nn  pU" 
in  the  Patents  Pailes  (in).  '^'^^■^'^*^'^- 

Sect.  II. — Registration. 

A  register  of  patents  is  kept  at  the  Patent  Office  containing  The  register. 
the  names  and  addresses  of  grantees,  notifications  of  assignments 
and    of     transmissions    of    patents,     particulars     of    licences, 
amendments,  extensions,  and  revocations  of  patents,  and  other 
matters  affecting  the  validity  or  proprietorship  of  patents  (//)• 

The  register  of  patents  is  prima  fade  evidence  of  any  entries  Register 
authorised  by  the  Act  {<>).  Snc^ot 

Upon  the  sealing  of  a  patent,  the  name,  address,  and  description  ^"^! 
of  the  grantee,  the  title  of  the  invention,  the  date  of  the  patent  p"^"*  .■    „ 

' r^      ^     "    automatically 

(/)  S.  6  {o).  registered 

{(j)  S.  69. 

(/O  S.  91  (:j)  (a). 

(0  8.  11. 

(/,•)  S.  13. 

(/)  S.  91. 

(?n)  S.  14  (2),  and  Patents  Eules  1908,  Srhed.  III. 

[n)  S.  28.    Xo  documents  can  l)e  entered  in  the  register  until  after  the  patent 
is  sealed. 

(o)  S.  28  (3)  ;  s.  71,  sub-ss.  1,  2  ;   Patents  Pules,  1908,  rr.  82     99. 

70—2 
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and  tlie  date  of  the  grant,  and  the  address  for  service  is  entered 

by  the  Comptroller  in  the  register  (j)). 

No  notice  of  No  notice  of    any  trust,   whether  express,  implied,    or    con- 

trusts  may  be  ^ 

entered.  structive,  Can  be  entered  on  the  register  (q). 

Eights  of  The  person  registered  as  the  proprietor  of  a  patent  has,  subject 

proprietors.       to  the  provisions   of  the  Act   (/•)  and  to  any  rights  appearing 

from   the   register   to    be   vested    in    any    other  person,  power 

absolutely  to  assign,  grant  licences  as  to  or  otherwise  deal  with 

the  patent,  and  to  give  effectual  receipts  for  any  consideration 

Equitable  for  any  such  assignment,  licence,  or  dealing;  but  any  equities  in 

interests. 

a  patent  are  enforceable  in  the  same  way  as  equities  in  respect 
of  other  personal  property  (.s),  and  the  doctrine  of  notice  wilh  its 
equitable  consequences  applies  (t). 
Eights  of  legal       Eegistration  of  title  should  be  made  as  soon  as  possible.     There 

assignee  before 

registration.  [q  some  doubt,  in  the  absence  of  recent  decisions,  as  to  whether 
registration  is  a  condition  precedent  to  the  right  of  a  legal 
assignee  to  sue  infringers  (//).  Under  the  Patent  Law  Amend- 
ment Act,  1852,  s.  35,  which  provided  that  the  grantee  was  to 
be  deemed  and  taken  to  be  the  sole  and  exclusive  proprietor 
until  an  entry  had  l.een  made  in  the  register,  an  assignee  was 
not,  in  the  absence  of  notice,  entitled  to  sue  without 
registration  (/•),  The  Act  of  1907  contains  no  such  provision, 
but  defines  the  "  Patentee  "  as  the  person  for  the  time  being 
entitled  to  the  benefit  of  a  patent  (.r),  and  it  seems  probable  that 
registration,  though  advisable,  is  no  longer  essential  to  enable 

(/))  Patents  Eiiles,  1908,  r.  82. 

Iq)  S.  66. 

(r)  The  Court  has  power  to  order  any  entry  to  be  made,  expunged,  or 
varied  :  s.  72. 

(s)  S.  71  (;3). 

{t)  Neiv  Ixion  Tyre,  ifcc,  ^'o.  v.  Spihbury,  1898,  2  Oh.  484  ;  67  L.  J.  Ch.  557. 

((f)  Boivdens,  .fcr.,  Co.  v.  Herbert  Smith  <&  Co.,  1904,  2  Ch.  86,  122;  73 
I;.  J.  Ch.  522,  776.  The  assignee  of  a  trade  mark  registered  under  the  P.,  D. 
and  T.  M.  Act,  1883,  ss.  77,  78,  could  sue  without  having  registered  the 
assignment :  l/ilee  v.  Henshaw  (1886),  31  Ch.  D.  323  ;  55  L.  J.  Ch.  273. 

(;;)  GhoUet  v.  Hoffman  (1857),  7  El.  &  Bl.  686  ;  26  L.  J.  Q.  B.  249  ;  Hassall 
V.  Wright  (1870),  L.  R.  10  Eq.  509  ;  40  L.  J.  Ch.  145. 

(.r)  S.  93. 
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the  legal  owner  of  a  patent  to  sue  infringers  (i/).      An  equitable  Equitable 

assignee 

assignee  cannot  sue  without  joining  the  legal  owner  (^).  cannot  sue 

alone. 

Sect.  III. — Co-owners. 

Where  patents  are  granted  after  1907  to  two  or  more  persons  Effect  of 

jointly,  such    persons    are,  unless    otherwise    specified    in    the  patents  to  two 

patent,  to  be  treated  for  the  purpose  of  the  devolution  of  the  persons  after 

1907 

legal  interest  as  joint  tenants,  and,  subject  to  any  contract  to  the 

contrary,  they  are  each  entitled  to  use  the  invention  for  their 

own  profit  without  being  liable  to  account,  but  one  of  them 

cannot   grant    licences  without  the  consent    of   the    others  (a). 

On  the  death  of  a  joint  grantee  of  a  patent  granted  after  1907, 

his  beneficial  interest  in  the  patent  devolves,  under  the  Patents 

and  Designs  Act,  1907,  s.  37,  on  his  personal  representatives  as 

part  of  his  personal  estate.     This  section  is  declaratory  of  the 

previous  law  (b),  except  as  regards  the  devolution  of  the  patent 

and  the  rights  of    co-patentees   to  grant  licences  (r).      Before  oid  law  as  to 

the  Act  of  1907,  the  beneficial  interest  in  a  patent  granted  to  patent  graced 

two  or  more  patentees  passed  to  the  survivor  (d) ;  but  the  rights  patentees. 

of  co-grantees  to  grant  licences  were  undecided  (e). 

It  is  conceived  that  the  provisions  of  the  Act  of  1907  do  not  Position  of  co- 
affect  the  rights  of  co-owners  of  patents  who  derive  title  under  drrive\itie° 
assignments,  and  in  the  absence  of  express  provisions  in  the  assignment. 
assignments  they  are  apparently  in  the  same  position  as  joint 
grantees  before  the  Act.     But  it  would  seem  that  on  the  death 
of  a  co-owner   of  a  patent   originally   granted   to    one  person, 

(«/)  See  s.  33. 

(z)  Boivdens,  .tr.,  Co.  v.  Herbert  Stnifh  A  Co.,  1904,  2  Ch.  8(3,  122;  73 
L.  J.  Ch.  522,  776. 

(a)  Act  of  1907,  s.  37. 

{!))  Mathers  v.  Green  (186()),  L.  E.  1  Ch.  29  ;  'So  L.  J.  Ch.  1  ;  Steers  v.  Bogers, 
1893,  A.  C.  232  ;  62  L.  J.  Ch.  671. 

(c)  See  Frost,  3rd  ed.,  Vol.  II.,  pp.  110  et  seij.,  and  p.  131. 

{d)  National  Hodety,  cCv.,  of  Eleetriiitii  v.  Gibhs,  1899,  2  Ch.,  at  p.  299  ; 
1900,  2  Ch.  280  ;  68  L.  J.  Ch.  503  ;  69  ih.  457. 

(e)  See  Mathers  v.  Green  (1866),  L.  E.  1  Ch.  29  ;  35  L.  J.  Ch.  1 ;  Steers  v. 
Bngers,  1893,  A.  C.  232  ;   62  L.  J.  Ch.  671. 
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the  legal  interest  as  well  as  the  beneficial  interest  in  the  share 
of  the  patent  devolves  on  his  personal  representative. 

One  co-owner  can  assign  his  share  of  the  patent  ( /'), 
but  it  is  conceived  that  he  cannot  do  so  in  consideration  of 
royalties,  without  the  consent  of  the  other  owners,  as  such  an 
assignment  would  be  equivalent  to  granting  a  licence  to  the 
assignee,  without  the  obligation  on  the  part  of  the  assignor 
to  account  to  the  other  owners.  The  point  is  doubtful,  and 
provision  should  be  made,  in  all  cases  of  co-ownership,  to  guard 
against  the  possibility  of  a  co-owner  thus  evading  his  obligation 
to  his  co-patentees. 

Where  a  patent  had  been  assigned  to  two  persons  as  tenants 
in  common  it  was  held  that  the  right  to  recover  damages  in 
respect  of  infringements  committed  after  the  assignment,  and 
before  the  death  of  one  of  the  co-owners,  survived  to  the  other 
co-owner  who  was  entitled  to  recover  the  whole  amount  of  the 
damages. sustained  by  him  and  his  late  co-assignee  ((7). 

Sect.  IV. — Assignments. 
Eigiit  to  The  right  to  assign  the  benefit  of  Letters  Patent  is  statutory 

(see  ss.  14  and  17)  and,  subject  to  the  right  of  the  Crown  (see 
ss.  29  and  30),  is  absolute.  The  patent  may  be  assigned  for  the 
whole  of  the  United  Kingdom,  or  the  assignment  may  be  limited 
to  a  particular  district:  s^.  14  and  51.  In  prescribed  forms  of 
Letters  Patent  the  exj)ression  "  the  Patentee,"  includes  the 
inventor,  "  his  executors,  administrators,  and  assigns  "  ;  and 
the  use  of  the  invention  "  without  the  consent,  licence,  or 
agreement  of  the  Patentee  in  writing  under  his  hand  and 
seal"  is  prohibited.  The  right  so  conferred  on  the  patentee 
is   a   chose   in   action    created    by    the  exercise    of    the   Koyal 

(/)  Re  Horsleij  and  KnujldorCs  Patent  (1869),  L.  E.  S  Eq.  475  ;  39  L.  J.  Ch. 
157  ;  Sheehan  v.  O.  E.  By.  (1880),  16  Ch.  D.  59  ;  50  L.  J.  Ch.  68. 

(r/)  Smith  V.  L.  A  N.  W.  By.  (1853),  iSlacr.  Pat.  Cases,  203.  It  is  conceived 
that  this  case  is  no  longer  applicable  to  joint  grantees  after  1907,  but  is  still 
good  law  as  regards  co-owners  by  assignment,  see  P.  &  D.  Act,  1907,  s.  37, 
and  Terrell  on  Patents,  5th  ed.,  198. 


assign. 
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Prerogative  (A).  The  Letters  Patent  further  provide  that  "  nothing 
herein  contained  shall  prevent  the  granting  of  licences  in  such 
manner  and  for  such  consideration  as  they  may  by  law  be 
granted." 

To  pass   the  full  legal  interest  in  patents,  assignments  must  Absolute  legal 
be  by  deed.     Equitable  assignments  of  a  patent  or  a  share  or  musl;  be  by 
interest  therein,  may  be  registered  (/).     The  Court  will  grant  specific 
specific  performance  of  a  valid  contract  for  the  sale  of  a  patent  and  contracte"fOT° 
compel  the  vendor  to  execute  an  assignment,  and  conversely  the  ^'  ^  °  ^^"^  *^"  ^' 
purchaser  may  sue  for  the  payment  of  the  purchase-money  (/»). 

An   assignee   of   a   patent   takes    subject    to    all   obligations  Position  of 

■  T-jip  -ii  ...  „    assignee  of 

entered  into  by  former  owners  with  the  original  patentee  of  patent  with 
which  the  assignee  has  notice,  but  is  not  personally  liable  to 
carry  out  the  obligations  (n).  The  original  patentee  has  a 
remedy  analogous  to  a  vendor's  lien  on  the  patent  in  respect  of 
money  due  to  him,  which  may  be  enforced  against  the  owner  of 
the  patent  for  the  time  being,  but  this  rule  does  not  apply  where 
it  is  clear  that  the  original  patentee  intended  to  rely  only  upon 
the  personal  liability  of  the  first  assignee  (o). 

As  the  same  rule  applies  between  the  grantor  of  a  licence  and  Assignee  of 

•  •  •  llCGllCG 

assignees  of  the  licence,  licences  should  not  be  made  assignable 
except  with  the  grantor's  assent. 

Sect.  Y. — Licences. 

Licences  vary  in  character,  but,  though  by  no  means  necessary,  ponn  of 
it  will  be  found  desirable  in  most  cases  that  they  should  be  by    ^^®'^^®' 
deed  {})).      A   parol   licence  is  pvimd    facie  revocable,    but   an 

(/.•)  Steers  v.  liocjers,  1893,  A.  C.  232  ;  62  L.  J.  Ch.  671  ;  Edimnh  v.  PIcard, 
1909,  2  K.  B.  903  ;  78  L.  J.  K.  B.  1108. 

(0  Re  Caseifs  I'afents,  1892,  1  Ch.  104  ;  01  L.  J.  Ch.  01  ;  P.  A  D.  Act, 
1907,  ss.  28,  71. 

(m)  Cuyent  v.  Qibsun  (1864),  33  Beav.  J57. 

{ii)  Bayot,  &c..  Tyre  Co.y.  Clippe);  Ac,  Tyre  Co.,  1902,  1  Ch.  146;  71  L.  J.  Ch. 
158  ;  explaming  Werderman  v.  Societe,  Ac,  d' Electridte  (1881),  19  Ch.  D.  246. 

(o)  Dar,sl\  Ac,  Syndilmt  v.  SneU,  1908,  2  Ch.  127  ;  77  L.  J.  Ch.  3.32. 

{[))  For  a  full  classification  of  liceiicei^,  see  Frost,  Patent  Law  aiid. 
Practice,  3rd  ecL,  Vol.  II.,  134— lo6. 
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PATENTS. 


Licence  may 
be  an  assign- 
ment. 

Mere  licence 
not  coupled 
with  an 
interest 
revocable  at 
anytime. 

No  implied 
covenant  by 
licensor  or 
licensee  to  pay 
renewal  fees, 


unless  licensor 
has  covenanted 
to  protect  and 
defend  patent. 


Licensor  in 
absence  of 
agreement 
should 
covenant  to 
pay  renewal 
fees  in  general 
licence. 

Covenants 
relating  to 
observance  of 
provisions  of 
Patents  and 
Designs  Act, 
1907,  ss.  24 
and  27,  should 
now  be  inserted 
in  licences. 


irrevocable  licence  may,  when  coupled  with  an  interest,  probably 
be  granted  by  parol  (q.) 

A  licence  may  be  granted  by  deed-poll,  but  unless  the  licence 
is  intended  to  be  revocable  at  the  will  of  the  grantor  this  method 
is  not  advisable. 

An  exclusive  licence  may  amount  to  an  assignment  if  the 
grantor  parts  with  the  whole  of  his  interest  in  the  patent  (/). 

A  mere  licence,  whether  by  parol  or  under  seal  even  for 
valuable  consideration  is,  unless  coupled  with  an  interest,, 
revocable  at  any  time  (s). 

There  is  no  implied  covenant  on  the  part  of  a  licensor  or 
licensee  to  pay  renewal  fees.  A  licensee  who  has  covenanted  to 
pay  a  royalty  on  all  articles  "  manufactured  or  sold  "  under  the 
patent  "  while  the  licence  is  subsisting"  is  not,  in  the  absence  of 
express  provision,  bound  to  pay  renewal  fees  or  keep  the  patent 
on  foot,  neither  is  there  any  implied  obligation  on  him  to  work  the 
patent  (f).  But  a  licensor  who  has  covenanted  "At  all  times  during 
the  continuance  of  the  agreement  at  his  own  cost  and  charges 
by  all  means  in  his  power  to  protect  and  defend  the  patent  from 
all  infringements,"  is  bound  to  maintain  the  patent  and  keep  it 
alive  (»). 

In  a  general  or  non-exclusive  licence  the  grantor  should,  in 
the  absence  of  express  agreement,  covenant  to  pay  renewal  fees, 
but  in  an  exclusive  licence  the  licensee  frequently  covenants  to 
pay  the  whole  or  some  proportion  of  these  fees. 

In  view  of  the  possibility  of  the  patent  being  revoked  for  non- 
working,  provision  should  be  made  in  a  general  licence  that  the 
grantor  will  do  nothing  whereby  the  patent  might  be  revoked 
under  ss.  27  or  24  of  the  Patents  and  Designs  Acts,  1907  ;  and  in 

{q)  Copphi  V.  Lloijd  (1898),  15  Eep.  Pat.  Cas.  373. 

(r)  See  Heap  v.  Hartley  (1889),  42  Ch.  D.  461  ;  58  L.  J.  Ch.  790. 

(s)  Wood  V.  Leadhitter  (1845),  13  M.  &  W.  838  ;  14  L.  J.  Ch.  161  ;  see  also 
Omjot  V.  Thomson,  1894,  3  Ch.  388  ;  64  L.  J.  Ch.  32. 

{t)  Re  Eaihvay,  etc.,  AppUances  Co.  (1888),  38  Ch.  LX  597  ;  57  L.  J.  Ch. 
1027. 

{v)  Lines  v.  Vslier  (1897),  14  Eep.  Pat.  Cas.  206. 
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an  exclusive  licence,  where  the  consideration  is  the  payment  of 
royalties  or  a  percentage,  covenants  should  be  inserted,  where 
possible,  compelling  the  licensee  to  comply  with  the  provisions 
of  those  sections  as  to  working  the  patented  invention  in  this 
country. 

A  licence  granted  by  the  owner  of  English  and  foreign  patents 
to  manufacture  abroad  under  the  foreign  patents,  in  the  absence 
of  express  agreement,  gives  the  licensee  no  rights  to  sell  in 
England  articles  manufactured  abroad  {■>■). 

The  effect  of  granting  a  licence  to  "  A  and  his  assigns  "  is  to  Licence  to 

grantee  and 

license  all  whom  A  may  license  (//).     If  the  owner  of  a  patent  assigns. 
accepts  royalties  from  the   assignees   of   a   licence   he   will   be 
estopped  from  subsequently  denying  the  validity  of  the  assign- 
ment (-?). 

Sect.    YI. — Morffiafics. 
A  mortgagee  will  be  entered   on  the  register  as  mortgagee  Registration  of 

.  mortgagee. 

and  not  as  proprietor,   and  he  cannot,    where  so  entered,    sue  Mortgagee 

/    \  n  1  1  •     p   •  cannot  sue 

mfrmgers  {a).      Ihe   mortgagor,   however,  can    sue   infrmgers  infringers,  but 

mortgagor  can. 

m  his  own  name  witbout  making   the  mortgagee   a   party   to 

the  action  (/>). 

It  is  doubtful  whether  a  mortgagor  can  amend  his  specification  Amendment  of 

patent  where 

without  the  leave  of  the  mortgagee,  but  it  is  advisable  to  insert  patent 

mortgaged. 

in  mortgages  an  exj^ress  covenant  by  the  mortgagor  not  to 
amend  or  seek  leave  to  amend  without  the  consent  of  the  mort- 
gagee, so  as  to  avoid  an}^  possibility  of  the  mortgagor  disclaiming 
a  valuable  part  of  the  mortgaged  patent,  and  so  render  the 
security  practically  worthless. 

A  mortgagee  in  possession  of  a  patent  who  has  granted  licences  Mortgagee  in 
is  bound  to  account  to  the  mortgagor  for  the  profits  made  by  bound  to 

1   •  1   -1      •  •  TT-i  ii  •  n  •    i  p  account  to 

him  while  m  possession.     Where  the  assignee  of  a  moiety  of  a  mortgagor. 

(;<•)  Societe,  .tc,  <le  Glaces  v.  TiUjhmans,  d-c,  Co.  (1883),  25  Ch.  I).  1  ;  o3  L.  J. 
Ch.  1. 

(//)  lUnccr  V.  Ibxhjes  (ISuIJ),  22  L.  J.  C.  P.  194. 

[z)  Lairson  v.  MacPherson  &  Co.  (1897),  14  Eep.  Pat.  Cas.,  G96. 

(a)  Van  (iehler,  Ar.,  Co.  v.  Soirei-hij  Drklye,  (i:i:,  Soci/.  (1890),  44  Ch.  D.  o74  ; 
59  L.  J.  Ch.  OS'S. 

{h)  Ih. 
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Grant  of 
licences  by 
mortgagor ; 


by  mortgagee. 


Certain 
oppressive 
clauses  made 
illegal  by 
Patent  and 
Designs  Act, 
1907,  s.  38. 


Avoidance  of 

certain 

conditions 

attached  to 

the  sale,  &c.,of 

patented 

articles, 


patent  mortgaged  his  share  to  the  assignee  of  the  other  moiety, 
the  mortgagee  was  held  not  to  be  bound  to  account  for  the 
profits  derived  from  the  mortgaged  share  on  the  ground  that  as 
absolute  owner  of  one  moiety  he  was  entitled  to  use  the  invention 
for  his  own  benefit  (r). 

The  lowers  of  a  mortgagor  of  a  patent,  while  in  possession,  to 
grant  licences  are  analogous  to  those  of  a  mortgagor  of  land  in 
regard  to  leases  prior  to  the  Conveyancing  and  Law  of  Property 
Act,  1881  (d). 

The  licensee  in  such  a  case  is  estopped  from  denying  the  title 
of  the  mortgagor  to  grant  the  licence,  but  it  would  appear  that 
the  licence  would  be  defeasible  at  the  instance  of  a  mortgagee 
who  subsequently  took  possession. 

The  same  considerations  apply  with  regard  to  licences  granted 
by  a  mortgagee  in  possession.  To  make  licences  binding  on  all 
parties  the  mortgagor  and  mortgagee  must  join  in  the  licence. 

It  would  seem  that  a  mortgagee  in  possession  can  by  himself 
grant  a  licence  binding  on  the  mortgagor  "  in  order  to  avoid  an 
apparent  loss  and  merely  in  necessity  "  (e). 

Sect.  YII. — R<'sfricfir<'  Prorisioiis. 

Before  the  Act  of  1907  patentees  were  able,  by  the  introduc- 
tion of  oppressive  clauses  in  licences  granted  by  them,  practically 
to  extend  the  monopoly  given  them  by  their  Letters  Patent. 
This  practice  frequently  inflicted  hardship  on  licensees,  and  is 
now  restricted  by  s.  38,  and  care  should  be  taken  that  the 
requirements  of  this  section  are  complied  with.  Sub-s.  (1) 
makes  it  illegal  to  insert  in  contracts  relating  to  patents  condi- 
tions (i.)  prohibiting  or  restricting  the  use  of  any  article  whether 
patented  or  not,  or  any  patented  process  supplied  or  owned  by 

(r)  Steers  v.  Rogers,  1893,  A.  C.  232  ;  62  L.  J.  Ch.  671,  approving  the 
decision  ia  Mathers  v.  Green  (1866),  L.  E.  1  Ch.  27  ;  35  L.  J.  Ch.  1  ;  see  also 
P.  &  I).  Act,  1907,  s.  37. 

(</)  See  Morris,  Patents  Conveyancing,  1884,  p.  129.  As  to  a  lease  by  a 
mortgagor  of  land  before  the  Conv.  Act,  1881,  see  Cidhhertson  v.  IrriiKj  (1860), 
6  II.  &  N.  135  ;  29  L.  J.  Ex.  485  ;  see  also  Coote  on  Mortgages,  7th  ed., 
\)\>.  093  et  seq. 

(e)  See  Coote,  7th  od.,  818;   I/unjtrJord  v.  Claij,  (1722),  9  Mod.  1. 
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any  person  other  than  the  owner  of  the  patent  rights  or  his 
nominees;  or  (ii.)  requiring  the  purchaser,  itc,  to  acquire  from  such 
owner  any  article  or  class  of  articles  not  protected  by  the  patent. 
Such  clauses  are  null  and  void,  as  being  in  restraint  of 
trade  and  contrary  to  public  policy  (/'),  unless  (i.)  "the  seller,  unless  seller, 

.  &c.,  proves  that 

lessor,  or   licensor'    proves  that  at  the  tune  the  contract  was  purchaser, &e., 

,.,  ,  ,.  .„    had  the  oi^tion 

entered  into  the  purchaser,  lessee,  or  licensee  had  the  option  of  to  contract 

without  the 

purchasing  the  article  or  obtaining  a  lease  or  licence  on  reasonable  objectionable 

conditions, 

terms  without  such  conditions  (_'/)  ;  and  (ii.)  the  contract  entitles  ^nd  unless  the 

the  purchaser,  lessee,  or  licensee  to  relieve  himself  of  the  liability  may  Jxthi^uisil 

to  observe  an}^  such  condition  on  giving  three  months'  notice  in  comiitions  on 
writing  and  on  payment  of  compensation  for  such  relief  (//)• 

Sub-s.  (2)   provides   that  contracts  relating    to   the  lease  of,  Certain 

contracts  may 

or    licence    to    use    or   work  any   patented   article  or  patented  be  determined 

on  notice  after 

process,   whether    made    before    or   after    the    passing    of   the  patents  have 

ceased  to  be  in 

Act,  may,  at  any  time  after  the  patent  or  all  the  patents  b}-    force ; 

in  the  ease  of 

which  the  article  or  process  was  protected  at  the  time  of  making  s"ch  contracts 

made  before 

the  contract  has  or  have  ceased  to  be  in  force,  and  notwith-  28th  August, 

1907,  on  pay- 
standing  anvthing  in  the  same  or  in  any  other   contract  to  the   i»ent  of 

o         ^  o     ^  ^  J  ^    ^  compensation. 

contrary,  be  determined  by  either  party  on  giving  three  months' 
notice  in  writing,  but  in  the  case  of  contracts  made  before  the 
28th  August,  1907,  subject  to  payment  of  compensation  by  the 
party  giving  the  notice. 

Any  such  last-mentioned  contract  containing  conditions 
rendered  void  by  this  section  may,  notwithstanding  anything 
in  the  same  or  any  other  contract  to  the  contrary,  be  similarly 
determined  on  payment  of  compensation. 

The    insertion   by   the   patentee   in   a   contract    made   after  void  condi- 
28th  August,  1907,  of  any  condition  rendered  void  under  s.  38  is  asTdefeneein 
available  as  a  defence  to  an  action  for  infringement  of  the  patent  to   actions. 
which  the  contract  relates  brought  while  that  contract  is  in  force. 

Conditions  may,  however,  be  inserted  in  contracts  prohibiting  Conditions 

excepted  from 

the  sale  of  any  goods  other  than  those  of  a  particular  person,  s.  38. 

(/)  S.  38  (1). 
(</)  S.  38  (1)  (i.). 
(A)  S.  38(l)(ii.). 
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and  also  conditions  reserving  to  the  lessor  or  licensor  or  his 
nominees  the  right  to  supply  such  new  parts  of  the  patented 
article  as  may  be  required  to  put  or  keep  it  in  repair  (?). 

In  view  of  the  provision  of  this  section  a  clause  in  the  terms 
of  sub-s.  (1)  (ii.)  should  now  be  inserted  in  all  contracts  and 
licences  coming  with  the  provisions  of  sub-s.  (1),  and  a  recital 
should  also  be  inserted  in  all  such  contracts  and  licences  to  the 
effect  that  the  seller,  Sec,  has  performed  his  obligation  under 
this  section.  This,  it  is  conceived,  will  shift  the  burden  of  proof 
(which  under  the  section  rests  on  the  seller,  &c.)  on  to  the 
purchaser,  &c.  The  provisions  of  sub-s.  (2)  should  also  be  noted 
when  considering  the  terms  on  which  a  licensee  is  to  get  the 
benefit  of  patented  improvements. 

Sect.  VIII. — IMaiuifacinrc  of  Patented  Articles. 

Law  before  Before  the  Act  of  1907  there  was  no  obligation  on  a  patentee 

1908.  .... 

to  work  the  invention  in  this  country  {k) ;  hence  he  could  manu- 
facture under  the  patent  abroad  and  use  his  monopoly  to  prevent 
manufacture  in  this  country  to  the  detriment  of  trade. 

Present  law.  This  practice  has  been  met  by  the  Patents  and  Designs  Act, 

1907,  s.  27,  which  provides  that  under  certain  conditions  the 
Comptroller  of  Patents  may  order  a  patent  to  be  revoked  "  on 
the  ground  that  the  patented  article  or  process  is  manufactured 
or  carried  on  exclusively  or  mainly  outside  the  United  King- 
dom "  (/).  This  section  has  been  interpreted  broadly  (ni),  and 
it  throws  on  the  patentee  an  obligation  to  make  hond  fide  efforts 
to  start  a  manufacture  in  this  country  and  to  endeavour  thus  to 
create  a  demand  for  the  patented  article  (n).  On  the  other  hand 
the  manufacture  of  the  patented  article  by  infringers  in  this 
country  will  be  taken  into  account  in  favour  of  the  patentee  (^/h). 

{i)  S.  38  (5)  (d). 

(/.•)  See  Badische,  &c.,  Fabrih  v.  Thoruson  (1904),  21  Eep.  Pat.  Cas.  473. 

{I)  As  to  procedxire  for  revocation  under  this  section,  see  1909,  W.  N.  198. 

(Hi)  See  lie  Hatsc Ink's  Patent  (1909),  26  Eep.  Pat.  Cas.,  228  ;  1909,  2  Ch.  68  ; 
78  L.  J.  Ch.  403. 

()i)  See  Re  Bonn's  I'afent  (1909),  26  Eep.  Pat.  Cas.  383;  Be  Bremer  &■ 
Patent  (1909),  26  Eep.  Pat.  Cas.,  449  ;   1909,  2  Ch.  217  ;  78  L.  J.  Ch.  550. 

{nn)  Re  Fiat  Motors  Ltd.,  Times  Ntwsp.,  8th  Nov.,  1910. 
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By    the    Patents   and   Designs   Act,    1907,    s.    24,    which    is  Compulsory 

•^  _    _  licences. 

substantially  a  re-enactment  of  previous  statutory  provisions, 
compulsory  licences  may  be  ordered  to  be  granted,  on  such 
terms  as  the  Court  may  think  just,  in  cases  when  it  is  shown 
that  the  reasonable  requirements  of  the  public  have  not  been 
satisfied  within  the  meaning  of  sub-s.  5  (a)  of  this  section.  The 
patent  may  be  revoked  under  this  section  if  the  reasonable 
requirements  of  the  public  cannot  be  satisfied  by  the  grant  of 
a  compulsory  licence.  Practically  no  use  has  been  made  in  the 
23ast  of  these  provisions. 

Sect.  IX. — St(tiiip>i. 
Assignments  of  patents  and  licences  to  exercise  an  invention  stamps  on 

"  ^  assignments 

are  property  within  the  meaning  of  the  Stamp  Act,  1391,  s.  59,  and  licences 

i-       i-        -^  c  ^  '  under  patents. 

as  amended  by  the  Pievenue  Act,  1909,  s.  7  (o),  and  are  charge- 
able with  a<J  ralorcm  stamp  duty  under  the  Stamp  Act,  1891, 
and  the  Fin.  (1909-10)  Act,  1910,  s.  73. 

A  mere  licence  to  exercise  an  invention  does  not  require  a 
stamp  unless  it  amounts  to  an  agreement  (p).  A  licence  by 
•deed  also  requires  a  10s.  stamp.  Where  the  consideration  or 
23art  of  the  consideration  for  a  licence  or  assignment  is  a  lixed 
minimum  royalty  or  annual  sum  ad  rahirciit  duty  must  in  all 
cases  be  paid  on  the  total  value  of  such  royalties  or  sums. 

It  is  conceived  that  licences,  except  in  cases  where  the  licence 
amounts  to  an  assignment,  should  not  be  liable  to  ad  vahrcin 
conveyance  duty  {q). 

An  exclusive  licence  is  not  a  conveyance  within  the  meaning 
of  the  Conveyancing  and  Law  of  Property  Act,  1881  (/•),  and  it 
must  also  be  noted  that  when  there  is  a  proviso  for  revocation 
on  non-payment  of  minimum  royalties  the  clause  for  payment  of 
those  royalties  does  not  amount  to  an  absolute  covenant  to  pay  (.s). 

(o)  Smeltiixj  Co.  of  Australia  v.  1.  It.  C,  1897,  1  Q.  B.  ITo  ;  GO  L.  J.  Q.  B.  137. 

(y>)   Wilson  v.  Union  Oil  Mills  Co.,  Ltd.  (1892),  9  Eep.  Pat.  Cas.  at  p.  02. 

(7)  Alpe,  11th  ed.,  109. 

(?•)   Guyot  V.  Thomson,  1894,  3  Ch.  398. 

(«)  See  note  to  Form  No.  50,  1134,  inf. 
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1.  Grant  of  Patent  to  Vendor  [Grantor]     1 1'ilV 

2.  Grant  of  Patent  of  Addition  to  Vendor  [Grantor] 1121 

3.  Previous  assignment  where  Vendor  is  the  assignee  of  original 

patentee   1121 
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9.  Previous   offer   to   sell,  &c.,    without   conditions  voidable  under 

P.  &  D.  Act,  1907,  s.  38 1 122 

10.  Purchaser,    &c.,    not   desirous   of   accepting   previous   offer  and 

agreement  to  purchase  subject  to  conditions 1122 

Section  II. — Gijakts. 

1 1 .  Grant  of  exclusive  licence.     Variation  where  area  nnd  term  limited 

and  where  power  to  assign  or  sublet 1122 

12.  Grant  of  general  (or  non-exclusive)  licence 112."5 

l;j      Assignment  of  patent 1 12;> 

Section  III. — Covenants  by  a  Licensee  oi:  1'urciiaser. 

14.  To  pay  royalty     1 1 24 

\o.  To  -pay  minimum  yearly  sum 112-4 

1().  To  keep   accounts 11 24 

17.  To  furnish  accounts  to  Grantor 1 124 
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Section   I. 

EECITALS. 

No.  1.  Whereas  Letters  Patent,  under  the  seal  of  the  Patent  Office, 

^^.,^j^^  ^j  dated  (a)  the day  of ,  19 — ,  and  numbered for  an 

patent  to  iiiveiition  of  {title  of  invention),  were  granted  to  {or 

Vendor  -\   ^   •  -t      •     •    i       i  i  • 

[Grantor].        the  Vcndor  or  GrantorJ  his  executors,  admnnstrators,  and  assigns 
for  the  United  Kingdom  of  Great  Britain  and  Ireland  and  the  Isle  of 

(«)  The  date  of  a  patent  is  the  date  of  the  application  :  P.  &  D.  Act, 
1907,  s.  13.  In  the  case  of  a  jiatent  granted  under  International  Conven- 
tion the  date  is  the  date  of  the  application  for  protection  in  the  foreign 
State:  ih.,  s.  91  (1). 
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Man  for  the  term  of  fourteen  years  from  the  date  thereof  and 
subject  to  the  conditions  and  provisions  therein  contained. 

And   avheeeas   a    Patent    of    Addition    to    the    said    Letters       No.  2. 

Patent,  dated  the day  of  ,  19 — ,  and  numbered  ,  Grant  of 

for  an  invention  of   {title  of  invention)  was  granted  to  the  .^^^^^'^"iou^o 

Vendor  TGrantorl ,  his  executors,  administrators,  and  assigns  for  Vendor 

.  ^.  .       .  [Grantor,  &c.  J, 

the  United  Kingdom  of  Great  Britain  and  Ireland  and  the  Isle  of 

Man  for  the  term  of 3'ears  from  the day  of ,  19 — , 

and  subject  to  the  provisions  and  conditions  therein  contained  (/>). 

And  whereas  by  an  Indenture  (duly  registered  at  the  Patent       No.  3. 

Office),  dated,  &c.,  and  made  between  the  said ,  of  the  one  ii~^5|^^^        ' 

part,  and  the  Vendor,  of  the  other  part,  the  said assigned  alignment 

^         '  '  ...  where  Vendor 

unto  the  Vendor  absolutely  the  said  invention  and  Letters  Patent  is  the 
[including  the  said  Patent  of  Addition]   and  all  rights  therein  the  original 
or  in  any  extension  or  prolongation  thereof.  patentee. 

And  whereas  the  Vendor  [Grantor]  is  registered  as  the  pro-       No.  4. 
prietor  (c)  of  the  said  Letters  Patent  [and  Patent  of  Addition]    ^^^~^. 

[Letters  Patent,  numberel and  dated  the day  of ,   registered  as 

19 — ,  for  {title  of  invention)    [and  of  a  Patent  of   Addition 

thereto  numbered,  &c.]  ] 

And  whereas  the  Vendor  [Grantor]  is  the  owner  of  the  brevet       No.  5. 
d'invention  (d)  and  the  other  foreign  patents  and  patent  rights  ^^ 

mentioned  in  the  Schedule  hereto  granted  in  respect  of  the  said  foreign 

patents. 

nivention. 

And  whereas  by  an  Indenture,  duly  registered  at  the  Patent       No.  6. 

Office,  dated  the  day  of ,  19 — ,  and  made  between  the  previous 

Vendor  [Grantor]  of  the  one  part,  and ,  of  the  other  part,  p^'^*  °^ 

the  Vendor  [Grantor]  granted  unto  the  said — — ,  and  tlie  persons 
deriving  title  under  him  the  full  sole  and  exclusive  licence  under 

the  said  Letters  Patent  [or  Letters  Patent,  numbered  • ,  and 

dated  the day  of  19 — ,  for  (title  of  invoition)'] 

to  [make]  use  and  exercise  [and  vend]  the  invention  comprised 
therein  for  the  residue  of  the  term  thereof  [at  the  royalties  and] 

{!))  Patents  of  addition  are  granted  for  the  residue  unexpired  of  the  term 
of  the  original  j)atent  at  the  date  of  the  grant  (see  Patents  Eiiles,  1908, 
Sch.  III.,  Form  B).  No  renewal  fees,  other  than  those  in  respect  of  the 
original  patent,  are  payable  :  P.  &  D.  Act,  1907,  s.  19. 

{r)  See  P.  &  D.  Act,  1907,  s.  71  (3),  and  Dissertation,  p.  1108,  sup. 

{d)  In  France  patent  rights  are  conferred  by  a  brevet  d'invention.  For 
information  relating  to  foreign  patents  generally,  see  "  Patent  Laws  of  the 
World,"  issued  by  the  Chartered  Institute  of  Patent  Agents, 
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No.  7. 

Agreement  to 
grant  licence. 

No.  8. 

Agreement  for 
sale  of  patent. 


No.  9. 

Previous  offer 
to  sell,  &c., 
witliout  condi- 
tions voidable 
tender  P.  & 
D.  Act,  1907, 
s.  38(c). 


No.  10. 

Purchaser,&c., 
not  desirous  of 
accepting  pre- 
vious offer  (/), 
and  agreement 
to  purchase 
subject  to 
conditions. 


subject  to  the  covenants  and  conditions  mentioned  in  the  said 
Indenture. 

And  whereas  the  Grantor  has  agreed  to  grant  to  the  Licensee 
the  full  [sole  and  exclusive]  licence  hereinafter  mentioned  for 
the  consideration  and  upon  the  terms  hereinafter  ajDpearing. 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser 
the  full  benefit  of  the  said  invention  and  Letters  Patent  [includ- 
ing the  said  Patent  of  Addition]  for  the  consideration  and  upon 
the  terms  hereinafter  apj)earing. 

And  avhereas  on  or  before  entering  into  the  said  agreement  the 
Vendor  [Lessor  or  Grantor]  offered  to  sell  [lease]  [grant  a  licence 

in  respect  of]    (tJie  patented  article)  to  the  Purchaser  upon 

certain  terms  and  subject  to  certain  conditions  (none  of  which 
conditions  were  in  restraint  of  trade  or  contrary  to  public  policy 
within  the  meaning  of  sub-section  one  of  section  thirty-eight  of 
the  Patents  and  Designs  Act,   1907)   \_or  upon  the  terms  and 

subject  to  the  conditions  mentioned  in  the Schedule  hereto]. 

{Add  the  next  Form.) 

And  whereas  the  Purchaser  [Lessee  or  Licensee]  is  satisfied 
that  such  terms  and  conditions  were  reasonable  but  is  not 
desirous  of  purchasing  [taking  a  lease  of]  [obtaining  a  licence  in 

resj^ect  of]  {the  'patented  article)  upon  such  terms  or  subject 

to  such  conditions  and  has  agreed  to  purchase  [take  a  lease  of 

or   licence  in  resiDect  of]   the  said  ■ {patented  article)  upon 

the  terms  and  subject  to  the  conditions  hereinafter  appearing. 


No.  11. 

Grant  of 
exclusive 
licence. 


Section  XL 
GEANTS. 

In  pursuance  of  the  said  agreement  and  in  consideration 
of  the  royalties  hereby  reserved  and  of  the  covenants  herein  con- 
tained, the  Grantor,  As  Beneficial  Owner  ((/),  hereby  grants  to 
the  Licensee,  his  executors,  administrators,  and  assigns  Qi),  a  full, 

(e)  This  Form  is  only  to  be  used  in  contracts,  &c.  coming  within  the  pro- 
visions of  the  section  referred  to  ;  see  Dissertation,  p.  1114,  sup. 

(/)  This  Form  is  for  use  with  the  last  Form. 

((/)  A  licence  whether  exclusive  or  general  is  not  a  conveyance  within  the 
Conv.  Act,  1881  :  Guijot  v.  Thovuon,  1894,  3  Ch.  388;  64  L.  J.  Ch.  32,  and 
Form  67  must  be  added  if  the  statutory  covenants  are  to  be  implied ;  see 
note  (m)  to  Form  13. 

(Ji)  The  effect  of  granting  a  licence  to  a  person  and  his  assigns  is  to  licence 
all  whom  the  Hcensee  may  license  :  Boiwr  v.  TIod(jes  (1853),  22  L.  J.  C.  P.  194. 
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sole,  and  exclusive  licence  [save  and  except  that  the  Grantor 
reserves  to  himself  the  right  to  manufacture  in  this  country  as 
hereinafter  provided]  under  the  said  Letters  Patent  for  the 
residue  of  the  term  thereof  and  any  prolongation  or  extension  of 
the  same  to  make,  use,  exercise,  and  vend  (/)  the  said  invention 
in  the  United  Kingdom  of  Great  Britain  and  Ireland  and  the  Isle 
of  Man  [or,  //'  tlic  area  and  term  are  to  he  restricted,  in  all  places  Variation 
situated  within,  &c.  (deserihe  the  area),  but  not  elsewhere,  for  and  and  10™^^ 

during  the  term  of  • years  from  the day  of ,  19 — ,]   ^'"^'*'^'^^- 

[with  power  for  the  Licensee  to  assign  (/.)  this  licence  or  grant  Variation 
any   sub-licence    or  sub-licences  thereof,  [with  the    consent   in  to  assignoT 
writing  of  the  Grantor,  but  not  otherwise  ;  Provided  always  that  ^^'^^^i^*- 
such  consent  shall  not  be  unreasonably  withheld]]. 

In   pursuance,  &c.,  as  in  Xo.  11  the  Grantor,  As  Beneficial      No.  12. 
Owner  (A7.-),  hereby  grants  to  the  Licensee  [his  executors,  adminis-   QpantTof 
trators,  and  assigns  (/,)]   a  full  licence    under   the  said  Letters  general  (or 

•      1  T-r  non-exclusive) 

Patent  {eontinue  as  m  last  Form).  licence. 

In  pursuance,  &c.,  as   in  No.   11  the  A^endor,  As  Beneiicial      No.  13. 

Owner  (//()  hereby  assigns  unto  the  Purchaser  All  that  the  said  7~7         TT 

invention  and  Letters  Patent  [and  Patent  of  Addition]  and  the  full  patent  to 
benefit  thereof,  and  all  rights  therein  or  in  any  extension  or 
prolongation  thereof,   together  with  the  right  to  apply  for  an 

extension  or  prolongation  of  the  term  thereby  granted  (/^  [and  [and  right  to 

sue  for  past 
' — infringements], 

[i)  A  full  Ucence  "to  use  and  exercise  "  in  the  absence  of  other  provisions 
to  the  contrary  will  entitle  the  licensee  to  exercise  all  the  j)owers  prohibited 
to  the  public  by  the  i^atent :  DtaiJap,  li-r.  Cu.  v.  North  British  Ruhher  Co. 
(1904),  21  Eep.  Pat.  Cas.  161. 

(A,-)  A  licence  is  not,  strictly  speaking,  assignable,  but  this  Form  is 
commonly  used,  and  where  a  licensee  who  has  power  to  do  so  assigns  his 
licence,  the  assignee  becomes  in  effect  the  licensee  of  the  original  grantor ; 
see  Bower  v.  Hodges  (1853),  22  L,  J.  0.  P.  194. 

{kk)  See  note  (g)  to  Form  No.  1 1 . 

(/)  Insert  such  of  these  words  as  are  necessary  to  comjily  with  the  inten- 
tion of  the  parties. 

{m)  The  usual  covenants  for  title  in  a  convej'ance  on  sale  are  implied  by 
the  use  of  these  words  ;  there  is,  however,  no  implied  covenant  in  a  sale  or 
mortgage  that  the  patent  is  valid  :  Hall  v.  Cvnder  (1857),  2  C.  B.  (N.  S.)  22, 
at  p.  41 ;  26  L.  J.  C.  P.  138,  288 ;  Heine  v.  Nordin  &  Co.  (1904),  21  Eep.  Pat. 
Cas.  513;  or  that  the  patent  may  be  worked  free  from  disturbance  by  pwy 
other  patentee :  Monforts  v.  Marsden  (1895),  12  Eep.  Pat.  Cas.  266. 

{11)  An  assignee  may  petition  for  prolongation,  but  even  if  he  has  not 
derived  an  adequate  profit  from  the  patent,  he  does  not  stand  on  the  same 
footing  as  the  original  inventor.     Prolongation  was  refused  to  the  assignee 

71—2 
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the  right  to  recover  and  take  all  such  proceedings  as  may  he 
necessary  for  the  recovery  of  damages  or  otherwise  in  respect 
of  all  infringements  of  the  said    Letters  Patent  committed  as 
well  before  as  after  the  date  of  these  presents], 
To  HOLD  unto  the  Purchaser  absolutely. 


No.  14. 


To  pay  royalty. 


No.  15. 

To  pay  mini- 
mum yearly 
sum. 


No.  16. 

To  keep 
'accounts. 


No.  17. 

To  furnish 
accounts  to 
Grantor. 


Section  III. 
COVENANTS  BY  A  LICENSEE  OE  PUECHASER. 

That  the  Licensee  will  pay  to  the  Grantor  as  hereinafter 
provided  a  royalty  of on  each {imtcntcd  article)  manu- 
factured [and  sold]  by  the  Licensee  in  accordance  with  the  said 

invention,  such  royalty  to  be  paid  on  the day  of [and 

the day  of ]  in  every  year. 

That   if  the   royalties   payable  in  any   one   year   ending   on 

the day  of shall  not  have  amounted  to  the  aggregate 

sum  of  £— —  on  such day  of ,  then  the  Licensee  will 

pay  to  the  Grantor  such  further  sum  as  with  the  amount  of 
royalties  payable  in  such  year  together  amounts  to  the  sum 
oi£ (o).' 

That  the  Licensee  will  keep  at  his  usual  place  of  business 
books  of  account  relating  exclusively  to  the  said  royalties,  and 
containing  such  true  entries  (complete  in  every  particular)  as  may 
be  necessary  or  proper  for  enabling  the  amount  of  the  royalties 
hereby  reserved  to  be  conveniently  ascertained,  and  will  at  all 
reasonable  times  produce  the  said  books  and  all  other  books  of 
account  (if  any)  of  the  Licensee  to  the  Grantor  or  his  duly  authorised 
agent  or  agents,  and  will  permit  him  or  them  to  inspect  the  same 
and  take  copies  or  extracts  therefrom,  and  will  give  all  such  other 
information  as  may  be  necessary  or  proper  to  enable  the  amount  of 
the  royalties  pa^^able  hereunder  to  be  ascertained  as  aforesaid. 

That  the  Licensee  will,  within  days   before    [each  of] 

the  day  [s]  hereinbefore  fixed  for  the  payment  of  royalties,  deliver 
to  the  Grantor  a  true  and  complete  statement  and  account  in 

where  the  original  inventor  had  been  adequately  rewarded :  Be  Ilopkinson^s 
Patent  1897,  A.  C.  249;  66  L.  J.  P.  C.  38;  Re  Hewhrson's  Fatent,  1901, 
A.  C.  616  ;  70  L.  J.  P.  C.  119.  Petitions  for  prolongation  are  now  heard  by 
the  Court :  P.  &  D.  Act,  1907,  s.  18. 

(o)  See  note  to  Form  No.  5(),  inf.  The  Inland  lievenue  demand  ad 
valorem  duty  on  the  capital  value  of  all  minimum  roj'alties  or  annual  sums. 
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writing  of  all (patented  artieles)  manufactured  [or  sold]  by 

the  Licensee  during  the  preceding   [half-]  year  commencing  on 

the day  of  [or  the  day  of  as  the  case  may 

require]  and  of  all  royalties  payable  to  the  Grantor  in  respect 
thereof,  and  will,  if  and  when  required  by  the  Grantor,  verif}^ 
such  account  or  any  part  thereof  by  statutory  declaration  of  the 
Licensee  or  of  some  other  person  approved  by  the  Grantor. 

That  the  Licensee   will,    in    a    conspicuous   place,    apply    to      No.  18. 

each (patented  artiele)  manufactured  under  this  licence  the  Articles  to  be 

word    "Patent"    or    "Patented"    together  with  the   year   and  marked  with 

"  ■  number  and 

number  of  the  said  Letters  Patent  (jj).  year  of  patent. 

That   the   Licensee  will   affix   or  attach    to    [stamp,  engrave      No.  19. 

or  impress  on]  each (patented  artiele)  manufactured  under 

this  licence  a  mark  or  label  setting  forth  the  name  of  the 
Grantor  and  the  word  "  Patent,"  together  with  the  year  and 
number  of  the  said  Letters  Patent  (p). 

That  the  Licensee  will    serially   number  all    articles  manu-      No.  20. 
factured  under  this  licence.  .  ,.  ,     ,   . 

Articles  to  be 

That  the  Licensee  will  permit  the  Grantor  at  all  convenient  serially 

.  »     ,        T  .  I  numbered. 

tmies  to  enter  nito  and  upon  any  premises  of  the  Licensee  where      >^      .^i 
any  {patented  artieles)  may    be    stored    or   manufactured 


Alternative 
form. 


under  this  Licence  for  the  purpose  of  inspecting  the  same,  and  Q°.|iito™to 
the  manner  of  manufacture  thereof,  and  generally  of  ascertain-  inspect  stock 

.  .     ,       .   ,      and  process  oi 

ing  that  the  provisions  of  these  presents  are  being  complied  with  manufacture. 
by  the  Licensee. 

That  the  Licensee  will  do  all  such  acts  and  things  as  may      No.  22. 
be  necessary  for  satisfying  the  reasonable  requirements  of  the  to  comply 
public  within  the  meaning  of  section  twenty-four  of  the  Patents  vviththepro- 

■■■  *-■  "^         _        _  visions  OI 

and  Designs  Act,  1907,  with  respect  to  the  said  invention,  and  s.  24  of  the 

will  not  do  or  suffer  and  will  not  abstain  from  doing  any  act  or  Designs  Act, 

thing  whereby  a  compulsory  licence  or  the  revocation  of  the  said  "^^  ^' 
patent  may  be  ordered  under  the  provisions  of  that  section  (q). 

That  the  Licensee  will  manufacture  (the  patented  artiele)      No.  23. 

[carry  on {the  patented proeesii)^  within  the  United  Kingdom  r^^  ^^^^.^  ^j 

to  an  adequate  extent  within  the  meaning  of  section  twenty-seven  with  the  pro- 

visions  of 

s.  27  of  the 

Patents  and 
[p)  An  innoceut  infringer  of  a  patent  granted  after  1907  is  exempted  from  Designs  Act, 

liability  for  damages.     To  affect  an  otherwise  innocent  infringer  with  notice  ^^^'• 

of  a  patent  it  is  now  necessary  for  the  word  "patent,"  and  the  year  and 

number  of  the  same,  to  appear  on  the  article :  P.  &  D.  Act,  1907,  s.  33. 

{q)  See  Dissertation,  p.  1117,  sup. 
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(forms)  patents. 


No.  24. 

To  comply 
with  provisions 
of  Patents  and 
Designs  Act, 
1907,  ss.  24  and 
27  (qualified 
form  for  use 
in  general 
licence). 

No.  25. 

To  give  notice 
of  demands  for 
other 
licences  (s). 


No.  26. 

To  give 
notice  of 
infringements. 


No.  27. 

Licensee  not 
to  assign,  or 
charge  licence. 


No.  28. 

Licensee  not 
to  dispute 
validity  of 
l^atent. 


of  the  Patents  and  Designs  Act,  1907,  and  will  not  do  or  suffer  and 
will  abstain  from  doing  any  act  or  thing  whereby  the  said  patent 
may  be  revoked  under  the  provisions  of  that  section  (r). 

That  the  Licensee  will  not  in  any  way  abstain  from 
performing  or  doing  any  act  or  thing  on  his  part  to  be  performed 
or  done  under  the  provisions  of  this  Licence  whereby  a  compul- 
sory licence  might  be  granted  under  the  provisions  of  section 
twenty-four  of  the  Patents  and  Designs  Act,  1907,  or  the  said 
Letters  Patent  be  revoked  pursuant  to  the  powers  contained  in 
such  section  or  in  section  twenty-seven  of  that  Act. 

If  at  any  time  during  the  continuance  of  this  Licence  there 
shall  come  to  the  knowledge  or  notice  of  the  Licensee  [either 
pai'ty  hereto]  any  demands  for  or  inquiries  as  to  the  grant  of  a 
licence  or  licences  to  make,  use,  exercise,  or  vend  the  said  inven- 
tion, then  and  in  such  case  the  Licensee  [such  party]  will  forth- 
with and  from  time  to  time  communicate  in  writing  all  such 
demands  and  inquiries  to  the  Grantor  [the  other  party  hereto] . 

That  the  Licensee  will  use  his  best  endeavours  to  discover 
any  infringement  of  the  said  Letters  Patent,  and  in  the  event  of 
any  infringement  or  suspected  infringement  coming  to  the 
knowledge  of  the  Licensee  forthwith  give  notice  of  the  same  in 
writing  to  the  Grantor  [together  with  all  such  information  relating 
thereto  as  the  Licensee  may  from  time  to  time  obtain]  (t). 

That  the  Licensee  will  not  at  any  time  assign  this  Licence 
or  grant  any  sub-licence  or  sub-licences  thereof  or  in  any  way 
charge  or  deal  with  the  rights  hereby  granted  without  the 
Ijrevious  consent  in  writing  of  the  Grantor  [which  consent  shall 
not  be  unreasonably  withheld] . 

That  the  Licensee  will  not  at  any  time  during  the  con- 
tinuance (ii)  of  this  Licence  [or  at  any  time  during  the  sub- 
sistence of  the  said  Letters  Patent]  dispute  the  validity  of  the 
said  Letters  Patent  [the  same] . 


(r)  See  Dissertation,  p.  1116,  sujj. 

(s)  A  covenant  of  this  character  is  now  advisable  in  all  licences  where  the 
grantor  reserves  to  himself  the  right  to  use  and  exercise  the  patented 
invention  or  to  grant  other  licences  in  respect  thereof,  in  view  of  the  pro- 
visions of  the  P.  &  D.  Act,  1907,  ss.  24  and  27,  and  conversely  a  similar 
covenant  by  the  grantor  shoixld  be  inserted  where  the  licensee  has  the  sole 
rights. 

{t)  See  note  to  last  Form. 

{t()  See  note  to  Form  No.  31,  ////. 
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Section  IV. 


COVENANTS  BY  A  LICENSOE  OE  VENDOE. 


The  Vendor  [Grantor]  hereby  covenants  with  the  Pur- 
chaser [Licensee]  that  notwithstanding  anytliing  by  the  Vendor 
[Grantor]  doiie  or  omitted  or  knowingly  suffered  the  Vendor 
[Grantor]  has  good  right  to  assign  the  said  Letters  Patent 
[grant  the  hcence  herein  contained]  in  manner  aforesaid,  and 
that  the  Purchaser  [Licensee]  and  the  persons  deriving  title 
under  him  may  at  all  times  hereafter  during  the  continuance  of 
the  said  Letters  Patent  [of  this  Licence]  enjoy  the  full  benefit 
thereof  without  any  interruption  or  disturbance  from  or  by  the 
Vendor  [Grantor]  or  any  person  rightfully  claiming  under  him, 
and  that  the  Vendor  [Grantor]  and  every  person  rightfully  claim- 
ing under  him  will,  at  the  request  and  cost  of  the  Purchaser 
[Licensee]  or  the  persons  deriving  title  under  him,  execute  and 
do  such  further  assurances  and  things  for  more  efi'ectually  vest- 
ing the  said  Letters  Patent  in  him  or  them  [giving  effect  to  the 
Licence  hereby  granted]  as  he  or  they  shall  reasonably  require. 

The  Grantor  hereby  covenants  with  the  Licensee  that  the 
Licensee,  paying  the  royalties  hereby  reserved  and  observing  and 
performing  the  covenants  by  the  Licensee  hereinbefore  contained, 
shall  and  may  at  all  times  during  the  continuance  of  this  licence 
enjoy  and  exercise  the  same  without  any  interruption  or  disturb- 
ance by  the  Grantor  or  any  person  lawfully  claiming  under  him. 

The  Grantor  [Vendor]  hereby  covenants  with  the  Licensee 
[Purchaser]  that  the  said  Letters  Patent  are  valid  and  subsisting, 
and  are  not  void  or  voidable  {x). 

(as)  This  is  an  absolute  covenant  and  should  only  he  used  in  the  case  of 
express  arrangement  (otherwise  the  qualified  covenant  should  be  used).  In 
the  case  of  an  assignment  if  the  patent  turns  out  to  be  invalid  the  assignees 
can  sue  for  damages  only.  The  mere  sale  of  a  patent  carries  with  it  no 
implied  condition  that  the  patent  is  valid:  Nadel  v.  Martin  (1903),  20 
Eep.  Pat.  Cas.  129. 

In  an  executorj^  contract  for  the  sale  of  a  patent,  if  the  warranty  of 
validity  amounts  to  a  condition,  the  purchaser  may  raise  the  question  of 
validity  in  an  action  for  the  purchase  price  :  Nadel  v.  Martin,  sup. ;  and  the 
same  result  follows  with  regard  to  an  agreement  for  a  licence  :  Hender&nn  v. 
Shields  (1907),  24  Eep.  Pat.  Cas.  108. 

"Where  in  a  licence  the  grantor  gives  an  unquaHfied  covenant  that  the 


No.  29. 

Covenant  by 
Vendor 
[Grantor]  for 
title  when 
Vendor 
[Grantor]  does 
not  assign 
[grant  licence] 
as  Beneficial 
Owner. 


No.  30. 

Covenant  by 
Grantor  for 
quiet  enjo}-- 
nient. 


No.  31. 

Covenant  for 
validity 
(absolute 
covenant). 

Qualified  and 
absolute 
covenants  iu 
respect  to 
patents. 
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No.  32. 

Covenant  that 
patent  is  valid 
(qualified 
covenant). 

No.  33. 

Covenants  by 
Grantor 
(introductory 
form). 

No.  34. 

To  pay 
renewal 
fees  («). 


No.  35. 

To  take  legal 
proceedings  to 
protect  patent, 


The  Grantor  [Vendor]  hereby  covenants  with  the  Purchaser 
that  notwithstandmg  anythmgby  the  Grantor  [Vendor]  done,  or 
omitted  or  knowingly  suffered,  the  said  Letters  Patent  are  now 
valid  and  subsisting  (?/). 

The  Grantor  hereby  covenants  with  the  Licensee  that  the 
Grantor  will,  during  the  subsistence  of  the  Licence  hereby 
granted,  observe  and  perform  the  covenants  and  provisions 
following  (that  is  to  say):- — 

That  the  Grantor  will,  within    ■ days  before    the   same 

respectively  become  payable,  pay  all  fees  and  other  expense^s 
necessary  or  proper  for  the  renewal  and  maintenance  of  the  said 
Letters  Patent,  and  further  will  (if  required  by  the  Licensee) 
produce  the  receipts  or  other  sufficient  evidence  of  the  i3ayment 
thereof  to  the  Licensee  : 

Provided  always,  that  if  the  Grantor  shall  make  default  in 
renewing  or  maintaining  the  said  Letters  Patent  as  aforesaid, 
then  the  Licensee  may  pay  the  said  fees  and  exj)enses  or  any 
part  thereof,  and  deduct  such  payments  from  the  royalties  pay- 
able by  him  under  these  presents. 

That  the  Grantor  (a)  will,  at  the  request  and  cost  of  the 
Licensee,  commence  all  necessary  legal  or  other  proceedings  in 
respect  of  any  infringement  or  suspected  infrhigementof  the  said 
Letters  Patents  for  effectually  protecting  and  defending  {h)  the 


patent  is  valid,  there  is  considerable  doubt  as  to  whether  the  licensee  is 
estopi^ed  in  an  action  for  royalties  from  disputing  the  validity  of  the  patent. 
He  can,  however,  sue  for  damages  for  breach  of  the  covenant.  In  the  absence 
of  such  a  covenant,  the  licensee  is  estopped  as  between  himself  and  his 
grantor  during  the  continuance  of  the  licence  from  raising  the  question  of 
the  validity  of  the  patent,  but  he  may  always  dispute  the  ambit  or  scope  of 
the  claims;  see  Clark  v.  Adie  (1877),  2  A.  C.  423,  at  p.  436;  46  L.  J.  Ch. 
598;  Frost,  Patent  Law  and  Practice,  3rd.  ed.,  Vol.  II.,  pp.  148 — 152; 
Hindmarch,  Patent  Privileges,  1846,  p.  245. 

[y)  This  is  a  qualified  covenant  confined  to  the  i)ersonal  acts  or  omissions 
of  the  grantor,  and  does  not  extend  to  extraneous  matters  affecting  the 
validity  of  the  patent. 

(z)  See  Dissertation,  p.  1112,  siq). 

(u)  A  licensee  cannot  sue  infringers  in  his  own  name  unless  the  licence 
was  coupled  with  a  grant  amovuiting  to  an  assignment  of  the  j^atent :  Heap 
V.  Harileij  (1889),  42  Ch.  D.  461 ;  58  L.  J.  Ch.  790. 

{b)  A  covenant  "to  protect  and  defend  from  infringements  at  all  times 
during  the  licence  by  all  means  "  includes  maintaining  the  patent  and 
keeping  it  alive:  Lines  v.  Usher  (1897),  14  Pep.  Pat.  Cas.  206. 
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same,  and  take  all  saeh  steps  and  do  all  such  things  as  may  be 
necessary  for  prosecuting  any  such  proceedings  to  a  successful 

conclusion,  or  permit  the  Licensee  at  the  like  cost  so  to  do  in  the  or  permit 

.                                    c      1         T  •  Licensee  to 

name  ot  the  iTrantor  ;  and  m  the  event  or  the  Licensee  so  com-  do  so. 
mencing  or  prosecuting  any  such  proceedings  in  the  name  of  the 
Grantor,  then  the  Grantor  will  execute  and  do  all  such  documents 
and  things,  and  render  all  such  assistance  to  the  Licensee  as  may 
be  necessary  or  proper  to  enable  the  Licensee  so  to  do  ;  but  the 
Licensee  (whether  proceedings  are  taken  by  the  Grantor  or  the 
Licensee)  shall  indemnify  and  keep  indemnified  the  Grantor  and 
his  estate  and  effects  against  all  claims,  costs,  charges,  or 
expenses  of  whatsoever  kind  or  description  which  the  Grantor 

may  incur.     [And  the  Grantor  hereby  irrevocably  appoints  the  Power  of 

Licensee  to  be  his  attorney  during  the  subsistence  of  this  Licence  caseofexciu- 

for  the  purposes  aforesaid.]  ^"'^  ^''''^"'="- 

That    if   any   infringement    of    the  said  Letters  Patent  pre-  No.  36. 

judicially  affecting  the  business  of  the  Licensee  carried  on  under  Grantor  to 

this  Licence  shall  be  committed  or  threatened,  then  the  Grantor  *'^'^^  pi-oceed- 

uigs  to 

will,  at  the  request  of  the  Licensee  [but  at  the  cost  of  the  Grantor] ,  pi-otect  patent 

take  all  necessary  proceedings  for  protecting  the  said  Letters  cost]"*'°^'^ 

Patent,  the  cost  of  such  proceedings  to  be  borne  by  the  Grantor  costVf \hi°'"' 

and  Licensee  in  equal  shares.  Grantor  and 

■^           _                     _  L/icensee. 

That  the  Grantor  will  [at  his  own  expense  or  at  the  expense  -vr     .jy 

of  the  Licensee]  commence  and  prosecute  all  such  proceedings  

in  respect  of  any  infringement  or  suspected  infringement  that  take"wi° 

may  come  to  his  notice,  and  against  all  such  persons  as  in  the  pioceedings 

/  ^                                                              ...                                 7  considered 

opinion  of {<■)  and  — —  it  is  just  or  expedient  to  commence  expedient  by 

named 

or  prosecute.  advisers. 

That  the  Grantor  will  not  at  any  time  during  the  subsist-  No.  38. 

ence  of  this  Licence  commence  any  proceedings  for  infringement  cirantor  not  to 

of  the  said  Letters  Patent  without  the  previous  consent  in  writing  "^stitute  pro- 

J-                                                            C>  ceedmgs 

of  the  Licensee  (d).  without  con- 

^    ^                 .  sent  of 

That  the   Grantor   will,    at  his  own   expense,    defend    every  Licensee, 

proceeding   [other  than  a  proceeding  by  way  of  counterclaim  in  No.  39. 

an    action    for   infringement    commenced    by   the    Grantor    in  oirantorto 

accordance    with   the    foregoing   provisions  (c)]     [or   under    the  ^'^^f^^  p™- 

"        "     ^                        \   'J      L  ceedmgs  for 

revocation  of 

patent. 

(c)  Some  agreed  experts. 

[d)  This  Form  should  only  be  used  where  the  sole  rights  under  the  patent 
are  vested  in  the  licensee. 

(f)  (_)niit  this  exception  where  the  grantor  is  to  pay  costs  of  infringement 
actions. 
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(forms)  patents. 


No.  40. 

Grantor  to 
instruct 
Licensee  as  to 
working 
patent. 

No.  41. 

Grantor  not 
to  amend 
specification 
without 
consent  of 
Licensee. 

No.  42. 

Grantor  to 
submit  j)ro- 
posed  amend- 
ments of 
specification 
for  Licensee's 
approval. 

No.  43. 

Grantor  not 
to  use,  &c., 
X3atented 
invention  or 
grant  other 
licences 
[without 
consent  of 
Licensee] . 

No.  44. 

Not  to  grant 
licences  to 
others  on  more 
favourable 
terms. 


Patents  and  Designs  Act,  1907,  section  twenty-four  or  section 
twenty-seven  (/)]  for  revocation  of  the  said  Letters  Patent  (//). 

That  the  Grantor  will,  at  the  request  and  cost  of  the 
Licensee,  give  and  render  to  the  Licensee  or  his  servants  or 
workmen  all  such  instruction,  information,  and  assistance  as 
may  be  necessary  or  proper  for  enabling  the  Licensee  to  work  the 
said  invention  to  the  best  advantage. 

That  the  Grantor  will  not  amend  or  seek  leave  to  amend 
the  specification  of  the  said  Letters  Patent  or  the  drawings  form- 
ing part  thereof,  without  the  previous  consent  in  writing  of  the 
Licensee,  which  consent  shall  not  be  unreasonably  withheld (/«). 

That  the  Grantor  will,  before  seeking  leave  to  amend  the 
specification  of  the  said  Letters  Patent  (i),  obtain  the  consent  in 
writing  of  the  Licensee  so  to  do  and  furnish  the  Licensee  with  a 
statement  in  writing  setting  forth  the  nature  of  the  proposed 
amendment  and  the  terms  thereof  for  the  aj^proval  of  the 
Licensee,  but  such  consent  and  approval  shall  not  be  unreason- 
ably withheld  (k) . 

That  the  Grantor  will  not  at  any  time  during  the  continu- 
ance of  this  Licence  make,  use,  exercise,  or  vend,  or  authorise 
others  to  make,  use,  exercise,  or  vend  the  said  invention  within 
this  realm  [or,  where  tJte  area  is  restricted,  within  the  area  for 
which  this  Licence  is  granted]  [without  the  previous  consent  in 
writing  of  the  Licensee] . 

That  the  Grantor  will  not  at  any  time  during  the  continuance 
of  this  Licence  grant  a  licence  or  licences  in  respect  of  the  said 
Letters  Patent  to  any  other  person  or  persons  on  terms  more 
favourable  to  the  licensee  thereunder  than  the  terms  herein 
contained,  and  the  Grantor  will,  before  granting  any  other  licence, 

give  at  least days'  notice  in  writing  to  the  Grantee  of  his 

intention  to  grant  the  same. 

(/)  Omit  the  exception  if  grantor  covenants  to  comply  with  the  provisions 
of  these  sections. 

((/)  A  defendant  in  an  action  for  infringement  can  now  counterclaim  for 
revocation :  P.  &  D.  Act,  1907,  s.  32. 

(/<)  The  Comptroller,  on  the  application  of  the  patentee,  may  amend  the 
specification  by  way  of  disclaimer,  correction,  or  explanation  :  P.  &  D.  Act, 
1907,  s.  2L  In  an  action  for  infringement  the  Coiu-t  may  allow  the 
patentee  to  amend  his  sj)ecification  by  way  of  disclaimer  only :  s.  22. 

(i)  See  note  to  last  Form. 

{k)  This  is  a  stringent  provision  for  use  where  the  licensee  has  the  sole 
rights. 
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If  in  any  licence  granted  by  the  Grantor  to  any  other  person      No.  45. 
or   persons   the  royalties  payable   by  the   licensee    thereunder 


To  reduce 

shall  be  less  than  the  royalties  hereby  reserved,  then,  and  in  royalties  to 
such  case  the  royalties  payable  hereunder  shall  [respectively]  be  licences. 
reduced  so  as  not  to  exceed   the  lowest  royalties  payable    [in 

respect  of  each  {patented  artich')'],  under  any  such  other 

licence. 

If  at  any  time  during  the  continuance  of   this  Licence  the      No.  46. 
Grantor  shall  make  or  discover  any  improvement  of  or  addition  Qj..^jjtor  to 
to  the  said  invention  or  the  working  of  the  same  or  which  can  or  eommuiiicate 

*^  improvements. 

may  be  applied  thereto,  or  is  now  or  shall  hereafter  become  the 
owner  (/)  or  obtain  the  control  of  any  such  improvement  or  addi- 
tion, then  and  in  such  case,  and  whether  the  improvement  or 
addition  shall  be  patented  or  not,  the  Grantor  will  (at  the  cost  of  the 
Licensee  as  to  any  actual  out-of-pocket  expenses  occasioned  there- 
by to  the  Grantor)  communicate  and  explain  the  same  to  the 
Licensee,  who  shall  be  entitled  [solely]  to  use  the  same  during  the 
continuance  of  this  Licence  without  paying  any  increased  royalty 
in  respect  thereof  (;/<)  \_l)i  tJic  case  of  an  assignmoit  who  shall  be 
entitled  to  the  sole  and  exclusive  benefit  thereof] . 

If  the  Grantor  shall,  during  the  continuance  of  this  Licence,      No.  47. 
make  any  improvement  in  or  addition  to  the  said  invention  or   ~  ; 

•^  ^  The  same  (a 

any  discovery  useful  to  the  manufacture  of {patented  articles)   short  form). 

(including  any  such  improvement,  addition,  or  discovery  now  in 
his  knowledge  or  under  his  control),  then  the  Grantor  will  forth- 
with give  notice  in  writing  thereof  to  the  Licensee,  who  shall  be 
entitled  (contuine  ((s  i)i  last  Foin). 

If  the  Vendor  shall  at  any  time  hereafter  make  or  discover      No.  48. 
any  addition  to  or  improvement  in  the  said  invention  then  and  „  i^^orto 

]  \  ;  communicate 

(/)  A  covenant  to  assign  and  to  patent  improvements  of  ■which,  the  cove-    and  assign 

nantor  "shall  become  possessed"  will  not  include  improvements  in  which   imp^'o^emeiits. 

he  has  only  a  beneficial  interest  with  others.     At  most  it  would  include 

inventions  iinder  his  control,  either  as  triie  inventor  or  as  a  person  to  whom 

an  invention  has  been  communicated:  I'neumatic  Tyre  Co.  v.  Dnrtlop  (189G), 

13  Eep.  Pat.  Cas.  553. 

(»i)  Licences  may  now  be  determined  by  either  party,  on  giving  three 

months'  notice  in  writing,  at  any  time  after  the  patent,  or  all  the  patents 

comprised  therein  which  were  in  force,  and  by  which  the  article  or  process 

was  protected,  at  the  time  of  making  the  contract  has  or  have  ceased  to  be 

in  force,  but  in  the  case  of  contracts  made  before  the  28th  August,  190", 

the  party  giving  the  notice  is  liable  to  imy  compensation  :  P.:&  D.  Act,  1907, 

s.  38  (2). 
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in  such  case  the  Vendor  will  forthwith  communicate  and 
explain  the  same  to  the  Purchaser,  and  will,  if  required  by  the 
Purchaser  (but  at  the  expense  of  the  Purchaser),  apply  for 
and  endeavour  to  obtain  or  join  with  the  Purchaser  in  applying 
for  and  obtaining  Letters  Patent,  or  at  the  option  of  the  Purchaser 
a  Patent  or  Patents  of  Addition  (o)  [in  this  realm]  in  respect 
thereof,  and  will,  at  the  like  cost  and  from  time  to  time,  execute 
and  do  all  such  documents  and  things  as  may  be  necessary  or 
proper  for  obtaining  valid  Letters  Patent  in  pursuance  of  any 
such  application,  and  for  legally  vesting  the  same  if  and  when 
obtained  in  the  Purchaser  absolutely  (?Jj. 
No.  49.  That  the   Grantor  will  not   by   any   act,  deed,  or  omission 

~         ;  render  the  said  Letters  Patent   liable  to  be  revoked  under  the 

To  comply 

with  provisions  powers  Contained  in  sections  twenty-four  and  twenty-seven  of  the 
Act,  1907,  Patents  and  Designs  Act,  1907,  or  to  have  a  compulsory  licence 
(qualified  "  Under  sectiou  twenty-four  of  that  Act  granted  in  respect  of  the 
foim).  same  (5). 


Section  V. 

MISCELLANEOUS    FORMS. 

No.  50.  (i-)  If  ^^^^  ^^^^  Letters  Patent  shall  be  revoked   or  declared 

invalid  by  a  judgment  of  a  Court  of  competent  jurisdiction,  these 

declared  presouts    shall   remain    operative,    but    the    obligation    to    pay 

t'ion to'pay'°'^'  royalties  in  respect  of  any {patenivd  articles)  manufactured 

royalties  to  be    or  sold  by  the  Liceiisee  after  the  date  of  such  judgment  shall 

suspended  -^  _  _  . 

pending  be  suspeiidcd  pending  any  appeal  against  the  same,  and  in  the 

api^eal. 

(o)  Patents  of  Addition  were  created  by  the  P.  &  I).  Act,  1907,  s.  19.  The 
Comptroller  of  Patents  has  ruled  that  a  patent  of  addition  can  only  be  granted 
as  dependent  on  an  original  patent  and  not  on  j)atents  of  addition,  and  that 
patents  of  addition  may  only  be  granted  in  respect  of  additions  or  improve- 
ments to  the  invention  claimed  in  the  original  specification :  (1910),  27  Eep. 
Pat.  Cas.,  Appendix  to  Part  15,  Jnne,  1910.  It  is  understood  that  this 
decision  is  under  appeal. 

{p)  No  covenant  for  further  assurance  of  improvements  is  implied  by  the 
use  of  the  words  "As  Beneficial  Owner." 

(7)  This  Form  should  be  used  where  the  grantor  reserves  the  right  to  use 
the  invention  himself  (jr  to  grant  other  licences. 


MISCELLANEOUS    FORMS.  1133 

event  of  there  being  no  such  appeal  within  the  prescribed  time  if  no  appeal 
for  appeal,  or  of  such  judgment  being  confirmed  by  any  ultimate  of  invlikiiiy^ 
Court  of  Appeal,  then  and  in  such  case  this  Licence  shall  be  confirmed, 

■'■•'•  _  licence  to 

deemed  to  have  determined  on  the  date  from  which  such  judg-  determine. 
ment  operated  and  the  same  shall  be  void  accordingly  (/),  but 
without  prejudice  to  any  rights  hereunder  that  may  have  accrued 
to  either  party  prior  to  the  date  of  such  determination,      (Add 
next  Form.) 

(ii.)  If    any    such    judgment    be    reversed,     the    obligation      No.  51. 
to  pay  royalties  as  hereinbefore  provided  shall  thereupon  revive  if  declaration 
and  the  Licensee  shall  forthwith  pay  to  the  Grantor  the  amount  Xii^atfonto 
of  anv  royalties  that  would  have  been  payable  if   no  adverse  pay  royalties 

•^  "^  .  -      .  .  to  revive. 

judgment  had  been  obtained.     (If  desired,  add  itrxt  Form.) 

(iii.)  Provided  alavays,  that  in  the  event  of  the  said  Letters      No.  52. 


Patent  being  revoked  or  declared  invalid  by  the  judgment  of  any  i:.o,..^iti^,s  p^ia 
ultimate  Court  of  Appeal  the  Grantor    shall,  within  days  -^f^ei-  judgment 

.  p  ,    .  .  ,     declaring 

thereof,  repay  to  the  Licensee  the  amount  of  any  royalties  paid  patent  invalid 

by    the  Licensee  in  respect  of  (jiatcntcd  articles)   manu-  to  Licensee. 

factured  or  sold  by  him  after  the  date  from  which  such  judgment 
ojjerates  (-s). 

If   the   said    Letters    Patent    shall   be  revoked  or    declared      No.  53. 

invalid  by  a  Court  of  competent  jurisdiction,  the    payment    of  short  form 

royalties  hereunder  shall  cease  and  this  Licence  shall  thereupon  fjce^eVf'"" 

determine,  but  without  prejudice  to   any  rights  hereunder  that  patent 

'  1-1  11  declared 

may    have    accrued    to    either    party    at    the    date    of    such  invalid. 
determination  (t). 

The  Grantor  may,  on  the   happening  of   all  or  any  of   the      No.  54. 
following  events  by  notice  in  writing  to  the  Licensee,  forthwith  power  for 
determine  this  Licence  : —  Grantor  to 

determine 
licence. 

(?•)  Contracts  relating  to  the  lease  of  or  licence  to  use  or  work  a  patented 
article  or  process  may  now  be  determined  by  either  party  on  three  mouths' 
notice  at  any  time  after  the  patent  or  all  the  patents  by  which  the  article  or 
process  was  protected  at  the  time  of  making  the  conti'act  has  or  have 
ceased  to  be  in  force.  In  the  case  of  contracts  made  before  the  28th  August, 
1907,  the  party  giving  the  notice  is  liable  to  j^ay  compensation  :  P.  &  D. 
Act,  1907,  s.  38  (2). 

(s)  This  Form  is  very  stringent,  but  is  sometimes  used. 

{t)  Where  a  judgment  declaring  a  patent  invalid  has  been  reversed  on 
appeal,  a  licensee  cannot  as  a  rule  contend  that  the  original  judgment 
determined  the  licence  or  avoided  his  liability  thereunder :  CIteetham  v. 
Nnttall  (1893),  10  Eep.  Pat.  Cas.  321. 
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(forms)  patents. 


No.  55. 

Failure  to 
manufacture 
inininium 
number  of 
articles. 

No.  56. 

Failure  to  pay 
royalties  at 
appointed 
times. 

No.  57. 


Breach  of 

other 

covenants. 


No.  58. 

Bankrui:)tcy 
of  Licensee. 

No.  59. 

Where  the 

Licensee  is  a 
comjiany. 

No.  60. 

Power  for 

Licensee 
[either  party] 
to  determine 
licence 
on  notice. 

No.  61. 

Liberty  for 
Licensee  to 
manufacture 
for  exx^ort 
without 
payment  of 
royalty  on 
exported 
goods. 


If  the  Licensee  shall  fail  to  manufacture  in  any  one  year 

commencing   on   the   day   of   ,    19 — ,    at  least  

( patented  articles). 

If  any  of  the  royalties  [or  other  sums  (ti)]  payable  under 
the  provisions  of  these  presents  shall  be  in  arrear  and  remain 

unpaid  for  a  period  of days  after  the  same  became  payable 

as  hereinbefore  provided. 

If  the  Licensee  shall  have  committed  or  knowingly  per- 
mitted a  breach  of  any  other  of  the  covenants  hereinbefore 
contained  and  on  his  part  to  be  performed  and  observed : 

Provided  always,  that  in  the  case  of  any  such  breach 
capable  of  being  made  good  the  Grantor  shall  not  determine  this 
Licence  unless  and  until  the  Licensee  shall  have  failed  to  make 

good  the  same  within days  after  he  shall  have  been  served 

witli  a  notice  in  writing  by  the  Grantor  requiring  him  to  make 
good  such  breach. 

If  the  Licensee  shall  be  adjudged  bankrupt  [or  make  any 
arrangement  or  composition  with  his  creditors] . 

If  any  order  shall  be  made,  or  any  resolution  passed  for  the 
winding  up  of  the  Company  [except  a  resolution  for  winding  up 
with  a  view  to  reconstruction] . 

This  Licence  may  be  determined  by  the  Licensee  [either  party 

hereto]  [at  any  time  after  the day  of 19 — ,]  by  at  least 

calendar  months'  previous  notice  in  writing,  and  on  the 

expiration  of  such  notice,  this  Licence  shall  forthwith  determine 
and  become  void,  but  without  prejudice  to  any  rights  hereunder 
that  may  have  accrued  to  either  party  before  the  date  of  such 
determination. 

The  Licensee  may  manufacture  within  the  United  Kingdom, 

(imtented   articles)   for  sale  outside  the  United  Kingdom 

[in  the  foreign  countries  in  the  Schedule  hereto  mentioned,  but 
not  otherwise,]  without  payment  of  any  royalty  to  the  Grantor  : 

Peovided  ALWAYS,  that  all  (patented  articles)  so  manu- 
factured or  sold  by  the  Licensee  shall  be  marked  before  such 
goods  leave  the  factory  or  other  premises  of  the  Licensee  where 


(«)  A  covenant  to  make  up  an  annual  sum  of  £2,000  if  royalties  failed  to 
reach  that  amount  with  power  for  the  grantor  to  determine  the  licence  on 
default  was  held  not  to  be  an  absolute  covenant  to  pay,  but  an  alternative 
covenant  entitling  the  grantor  to  put  an  end  to  the  licence  on  non-payment : 
Tielensy.  Hooper  (1850),  5  Exch.  Cas.  830 ;  20  L.  J.  Ex.  78. 
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the  same  are  made  [add,  if  necessary,  or  put  together]  with  the 
words  "  Not  Hcensed  for  use  in  the  United  Kingdom  "  (.r). 

Pkovided  always,  that  if  the  Licensee  enters  into  any  contract  No.  62. 

for   the    sale    outside    the    United  Kingdom    of  (patented   ~ ~ 

/^  _  Licensee  to 

articles)  manufactured  in  the  United  Kingdom  by  the  Licensee,  prohibit 
then  tlie  Licensee  shall  procure  to  be  inserted  in  all  such  con-  abroad  df^^ 
tracts,  a  provision  M'hereby  the  purchaser  or  purchasers  of  such  ^rt'^^ies'^ 
(  patented  a)iicles)  shall  be  prohibited  from  selling  the  same  maiuifactured 

.  ,,  ,  .    "  111  the  United 

in  the  United  Kingdom,  and  the  Licensee  shall  strictly  enforce  Kingdom  from 

1,  1  .    .  ^    V  selling  the 

all   such  provisions  {l/).  same  in  the 

The  Purchaser  [Lessee]   [Licensee]  may  at  any  lime,  on  giving  KhWom. 
to  the  Vendor  [Lessor]  [Grantor]  at  least  three  calendar  months'      ^^^  q^ 

notice  in  writing  and  on  payment  in  compensation  of  such  sum  ^ ■ 

[rent]  [royalty]  as  may  be  fixed  by  an  arbitrator  appointed  by  purchaser, 
the  Board  of  Trade,  relieve  himself  of  his  liability  to  observe  any  ex^tin°uish 
condition  herein  contained  in  restraint  of  trade  or  contrary  to  '^■i'™^^^ 

•^_  voidable  under 

public  policy  within  the  meaning  of  sub-section  one  of  section  «•  38. 
thirty-eight  of  the  Patents  and  Designs  Act,  1907,  or  which  may 
otherwise  offend  against  the  provisions  of  that  sub-section  (z). 

In   the   event   of   the    Licensee    manufacturing (articles      No.  64. 

produced    hij    the  patoited    i)irenti(>n)    by    any    process   [by    any  Articles 

machine   or   mechanism]  not    comin-ised    in   the   said   Letters  manufactured 

.  by  other 

Patent,  then  such (articles  produced  hij  the  patented  inrention)    processes  to 

shall,  for  the  purpose  of   ascertaining  the  amount  of  royalties  xly^tj'^^ 
payable  hereunder,  be  deemed  to  have  been  manufactured  by  the 
process  [machine  or  mechanism]  the  subject  of  the  said  Letters 
Patent  (a). 

(.r)  Conditions  may  be  attaclied  to  patented  articles  to  follow  the  goodie, 
and  where  such  goods  are  sold  by  a  licensee  in  excess  of  his  authority  under 
his  licence,  a  piu"chaser  from  him  is  (in  the  absence  of  estoppel  as  between 
himself  and  the  patentee)  an  infringer  of  the  patent  if  he  deals  with  the 
goods  otherwise  than  in  accordance  with  the  rights  granted  in  the  licence 
by  the  patentee :  BadiscJw  Aiiilin,  S:.,  Fahrik  v.  Isler,  190(i,  iCh.  605;  To 
L.  J.  Ch.  411 ;  affirmed,  on  appeal,  1906,  2  Ch.  443;  75  L.  J.  Ch.  749. 

(?/)  A  contract  made  in  this  country  for  the  sale  of  patented  goods  which 
are  abroad  is  not  a  "vending"  so  as  to  constitute  an  infringement  of  an 
English  patent  if  the  jiroperty  in  the  goods  did  not  pass  in  this  countrj^  to 
the  jxirchaser  :  Jktdische  Anilin,  dc,  Fahrik  v.  Hkkson,  1906,  A.  C.  419;  75 
L.  J.  Ch.  621. 

(2)  This  Form  must  he  inserted  in  all  contracts,  &.c.,  coming  within  the 
provisions  of  the  section  referred  to  ;  see  Dissertation,  p.  1114,  sup. 

(a)  It  would  seem  that  a  provision  such  as  this  is  a  restriction  within  the 
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(forms)  patents. 


No.  65. 

Power  for 
Licensee  to 
dispute 
validity  of 
patent. 

No.  66. 

No  warranty 
of  validity. 

No.  67. 

Use  of  words 
"  As  Beneficial 
Owner"  to 
imply 
statutory 
covenants 
for  title. 

No.  68. 

As  to  notices. 

No.  60. 

Arbitration 
clause. 


The  Licensee  may  at  any  time  (notwithstanding  anything 
herein  contained  to  the  contrary)  dispute  the  validity  of  the  said 
Letters  Patent  (/>). 

Nothing  herein  contained  shall  be  construed  as  or  deemed 
to  be  a  representation  or  warranty  that  tlie  said  Letters  Patent 
are  valid  (c). 

The  words  "As  Beneficial  Owner"  hereinbefore  contained 
shall  be  deemed  to  imply  the  like  covenants  for  title  as  if  these 
presents  were  a  conveyance  on  sale  within  the  meaning  of 
section  seven  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (d). 

The  provisions  of  section  sixty-seven  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  shall  apply  to  all  notices 
required  to  be  served  hereunder. 

If  any  dispute  or  difl'erence  shall  arise  between  the  parties 
hereto  touching  or  concerning  the  construction  of  these  presents 
or  the  rights,  duties,  or  liabilities  of  either  party  hereunder,  then 
and  in  every  such  case  the  matter  in  dispute  or  difference  shall 
be  referred  to  two  arbitrators,  one  to  be  chosen  by  each  party 
[or  a  single  arbitrator]  under  the  provisions  of  the  Arbitration 
Act,  1889. 


No.  70. 

Form  of 
schedule 
where  several 
patents. 


The   Schedule  above  referred  to. 
Particulars  of  the  Letters  Patent: 


Nmnber  of 
Patent. 


Year. 


Grantee  of  Patent. 


Title  of  Specification. 


meaning  of  P.  &  D.  Act,  1907,  s.  38,  and  this  Form  should  only  be  used 
in  connexion  with  the  Forms  Nos.  9,  10,  63. 

(1))  This  Form  is  unusual  and  should  only  be  used  where  exj^ressly  agreed 
upon. 

(c)  This  Form  should  be  inserted  where  there  is  any  doubt  on  the  part  of 
the  grantor  as  to  the  validity  of  the  patent. 

{(l)  This  clause  should  be  used  in  all  cases  where  there  is  any  doubt  as  to 
whether  the  instrument  is  a  conveyance  within  the  meaning  of  the  Conv. 
Act,  1881.  An  exclusive  licence  does  not  come  within  this  Act :  Guyut  v. 
Thomson,  1894,  3  Ch.  388 ;  64  L.  J.  Ch  32. 


AGREEMENT  FOR  SALE  OF  PATENT. 
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Part  II. 

PRECEDENTS   OF   INSTRUMENTS   RELATING   TO 
PATENTS. 


No.  I. 


Patent    for     ivhich     an 
hut    Before    tJw   Grant 


Application 
for  patent. 


AGREEMENT  for  Sale  of  a 
Application  Juts  been  made, 
of  a  Patent  (e) . 

AN  AGREEMENT,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called   the  Inventor),  of  the  one  part,  and  C.  D.,  of,  &c., 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas   the   Inventor  claims  to   have   made   an   invention  Recitals. 

relating  to ,  and  left  at  the  Patent  Office  on  the  day 

of  ,  19 — ,  an  x\pj)lication,  numbered ,  for  provisional 

protection  within  this  realm  in  respect  of  such  invention, 
accompanied  by  a  provisional  [or  complete]  specification,  but  has 
not  yet  left  a  complete  specification  : 

[And  whereas  pursuant  to  the  said  Application  the  Inventor  on 

the day  of ,  19 — ,  left  at  the  Patent  Office  a  complete 

specification :] 

[And  whereas  the  said  complete  specification  has  not  yet  been 
accepted  :] 

[And  whereas  the  said  comjDlete  specification  has  been 
accepted  but  Letters  Patent  have  not  yet  been  granted  in  res])ect 
thereof :] 

And  whereas  the  Inventor  has,  for  the  consideration  and  upon 
the  terms  hereinafter  apj^earing,  agreed  to  sell  to  the  Purchaser 
the  full  benefit  of  the  said  invention  and  application  and  of  any 
Letters  Patent  that  may  hereafter  be  granted  pursuant  thereto : 

NOW  IT  IS  HEREBY  AGREED  as  follows  :— 

1.  In  consideration  of  the  sum  of  Jtj ,  now  paid  by  the  Pur- 
chaser to  the  Inventor  (the  receipt  whereof  the  Inventor  hereby 
acknowledges),  the  Inventor  hereby  agrees  to  sell  (/),  and  the 

(e)  This  agreement  sliould  be  registered  at  the  Patent  Office  as  soon  as  the 
letters  patent  are  granted.  No  entrj'  can  be  made  in  the  register  until 
letters  patent  have  been  granted. 

{/)  Letters  patent  cannot  be  assigned  until  they  are  granted. 
This    clause    constitutes    a    contract    which    will    be    carried   into    effect 

P. — VOL.   II.  72 


[Variation 
where  com- 
plete specifica- 
tion filed  after 
application.] 

fV'^ariation 
where  com- 
plete specifica- 
tion not  yet 
accepted.] 

[Variation 
where  com- 
Ijlete  specifica- 
tion accepted 
but  patent  not 
yet  gi'anted.] 

Agreement 
for  sale. 


Agreement 
for  sale. 
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(precedents)  patents. 


Inventor  to 
file  complete 
specification. 


Inventor  to 
use  his  best 
endeavours  to 
obtain  accept- 
ance of  com- 
plete specifica- 
tion [without 
a  reference] 
and  grant  of 
patent. 


If  patent 
granted, 
Inventor  to 
execute  legal 
assignment. 


Purchaser  hereby  agrees  to  purchase  the  Full  benefit  of  (together 
with  all  rights  of  whatsoever  kind,  nature,  or  description,  of  the 
Inventor  in)  the  said  invention  and  application,  and  of  and  in 
any  Letters  Patent  that  may  hereafter  be  granted  j)ursuant 
thereto,  including  the  right  to  apply  for  any  prolongation  or 
extension  of  the  term  of  any  such  Letters  Patent. 

2.  The  Inventor  shall,  within days  (g)  from  the  execution 

hereof,  cause  to  be  filed  at  the  Patent  Office  a  complete  specifica- 
tion pursuant  to  the  said  application  drawn  in  good  faith  and 

with  reasonable  skill   and  knowledge  (li)    [by ,  of (an 

agreed  ed-jjcrty],  and  shall,  within days  of  the  filing  thereof, 

furnish  the  Purchaser  with  a  true  and  correct  cojjy  of  the  same 
and  of  any  drawings  forming  part  thereof. 

3.  The  Inventor  shall  use  his  best  endeavours,  and  shall 
execute  and  do  all  such  documents  and  things,  and  pay  all  such 
fees  and  other  exjienses  as  shall  be  necessary  or  proper  for  pro- 
curing the  acceptance  (i)  of  such  complete  specification  [without 
any  reference  (/.)  therein  to  any  specification  of  prior  date]  and 
for  obtaining  the  grant  of  valid  Letters  Patent  pursuant  to  the 
said  application. 

4.  In  the  event  of  Letters  Patent  being  granted  to  the  Inventor 
pursuant  to  the  said  application,  the  Inventor  shall  forthwith,  at 
his  own  expense  [or  at  the  expense  of  the  Purchaser] ,  execute 


iinder  clause  4,  inf.,  when  tlie  letters  jDatent  are  granted.  If  the  letters 
patent  are  not  obtained  the  purchase-money  will  he  repaid  under  clause  5, 
inf. 

(r/)  A  complete  sjjecification  must  he  left  at  the  Patent  Office  within  six 
months  from  the  date  of  the  application,  but  an  extension  of  one  mouth  can 
be  obtained :  P.  &  D.  Act,  1907,  s.  5. 

{h)  Where  an  amendment  of  a  specification  by  way  of  disclaimer,  correc- 
tion, or  explanation,  has  been  allowed  under  the  Act,  no  damages  may  be 
given  in  respect  of  the  use  of  the  invention  before  the  disclaimer,  &c., 
unless  the  patentee  establishes  that  the  original  claim  was  framed  in  good 
faith  and  with  reasonable  skill  and  knowledge :  T.  &  J).  Act,  1907,  s.  23. 
See  OilleUe  Razor  Co.  v.  Lima  Razor  Co.,  1910,  2  Ch.  373  ;  79  L.  J.  Ch.  672. 
If  desu'ed,  it  may  be  provided  that  the  draft  .specification  shall  be 
submitted  to  the  purchaser  for  approval  before  filing. 

(i)  The  complete  specification  must  be  accepted  within  twelve  (with  a 
possible  extension  to  fifteen)  months  from  the  date  of  the  aijplication,  orthe 
application  will  be  void :  P.  &  D.  Act,  1907,  s.  6. 

(/r)  The  insertion  of  a  reference  to  other  specifications  necessarily 
diminishes  the  value  of  a  i^atent. 
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and  do  all  such  documents  and  things  as  may  l)e  necessary  or 
proper  for  legally  vestmg  m  the  Purchaser  the  full  benefit  thereof 
and  of  the  said  invention  absolutely. 

[4a.  In  the  event   of   Letters   Patent   being   granted   to  the  [Alternative 
Inventor  pursuant  to  the  said  application,  the  Inventor  shall,  at  form  of  assigii- 
his  own  expense  [or  at  the  expense  of  the  Purchaser] ,  execute  an  schediUe.T  '" 
assignment  of  the  same  in  all  respects  in  accordance  with  the 
form  of  assignment  contained  in  the  Schedule  hereto,  and  shall 
execute    and    do   all    such   other   documents    and   things,    cVrc. 
{continue  as  in  last  Form,  saijin<j  at  the  end,  "  And  the  Inventor 
hereby  irrevocably  appoints  the  Purchaser  to  be  his  attorney  for 
the  purpose  of  executing  such  assignment.")  ] 

5.  If  the  Inventor  shall  fail  to  obtain  the  grant  of   Letters  if  patent  not 

Patent,  pursuant  to   the  said  application  within  calendar  purchaVe-piice 

months  from  the  execution  hereof  [or  if  the  grant  of  Letters  Patent  *°  ^"^  repaid, 
without  any  reference  therein  to  any  specification  of  prior  date, 
shall  be  refused],  then  and  in  [either  of]  such  case[s]  the  Inventor 

shall  repay  to  the  Purchaser  the  said  sum  of  JC ,  and  these 

presents  shall  be  null  and  void,  but  without  prejudice  to  the  rights 
of  either  party  hereunder  at  the  date  of  such  failure  [or  refusal] . 

As  WITNESS,   kc. 

[The  Schedule  above  refeeeed  to.]  [Schedule.] 

[(7'o  contain  the  form  of  assignment  above  referred  to).'] 


No.  II. 

GRANT    of    an   Exclusive   Licence    to  use    a  Patented 
Invention  in  consideration  of  Pioyalties  (/). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Grantor,  which  expression,  where  the  context  so 
admits,  includes  his  executors,  administrators,  and  assigns),  of  the 
one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Licensee, 
which  expression,  where  the  context  so  admits,  includes  his 
executors,  administrators,  and  assigns),  of  the  other  part : 

That  Grantor  registered  as  proprietor — Form  No.  4.  Recitals. 

Agreement  to  grant  full,  sole  and  exclusive  licence — Form  No.  7. 

(/)  To  be  registered  at  the  Patent  Office. 

72—2 
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Grant  of 
licence. 


Covenants  by 
Tiicensee. 


Covenants  by 
Grantor. 


Covenant    by 
Grantor. 


NOW  THIS   INDENTUEE   WITNESSETH,  and  it  is  hereby 
agreed,  as  follows  : — 

1.  Grant  of  licence — Foiin  No.  11,  omitting  reservation  of  rigid 
to  manufacture. 

2.  Statutory  covenants  for  title  to  he  implied  {m) — Form  No.  67. 

3.  The  Licensee,  for  himself  and  the  persons  deriving  title 
under  him,  hereby  covenants  with  the  Grantor  that  the  Licensee 
will,  during  the  continuance  of  the  licence  hereby  granted,  observe 
and  perform  the  covenants  and  provisions  following  (that  is 
to  say) : — 

(1)  To  pay  royalties — Form  No.  14. 

(2)  To  pay  a  minimum  yearly  sum — Form  No.  15. 

(3)  To  heep  accounts — Form  No.  16, 

(4)  To  furnish  accounts  to  Grantor — Form  N'o.  17. 

(5)  To  mark  articles,  dx.- — Form  No.  18. 

[(6)  To  comply  u-ith  2)rorisions  of  P.  d-  D.  Act,  1907,  s.  24— 
Form  No.  22  (mm).'] 

[(7)  To  comply  with  provisions  of  P.  d  D.  Act,  1907,  s.  27— 
Form  No.  23  (mm).'] 

4.  The  Grantor  hereby  covenants  with  the  Licensee : — 

(1)  Covenant  for  quiet  enjoyment — P'orm  No.  30. 

(2)  Qualified  covenant  for  validity— Form  No.  32, 

5.  The  Grantor,  for  himself  and  the  persons  deriving  title 
under  him,  hereby  further  covenants  with  the  Licensee  that  the 
Grantor  will,  during  the  continuance  of  the  licence  hereby  granted, 
observe  and  perform  the  covenants  and  provisions  following 
(that  is  to  say)  : — 

(1)  To  pay  renewed  fees — Form,  No.  34. 

(2)  To  tale  leejedproceedings  to  protect  patent  against  infringers — 
Form  No.  35. 

(3)  To  defend  proceedings  for  revocation,  of  patent — Form 
No.  39. 


[m)  An  exclusive  licence  is  not  a  conveyance  within  the  meaning  of  the 
Conv,  Act,  1881,  and  unless  this  clause  is  inserted  it  would  seem  that  the 
words  "As  Beneficial  Owner"  will  not  imply  any  of  the  statutory  cove- 
nants: CUiyot  V.  Thcmson,  1894,  3  Ch.  388;  64  L.  J,  Ch,  32;  but  they  will 
tend  to  show  that  the  licence  was  not  intended  to  be  revocable  :  ih. 

[mm)  These  covenants  could  not  be  insisted  on  in  an  open  contract,  but 
should  be  inserted  where  possible  as  a  protection  to  the  grantor :  see 
Dissertation,  p,  1110,  sup. 
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(4)  To  instruct  Licensee  as  to  ivorlx'nifi  patent — Form  No.  40. 

(5)  Not  to  amend  i^pecification  witJtout  consent  of  Licensee — 
Form  No.  41. 

(6)  Not  to  use  patented  invention  himself  or  firanf  other  licences — 
Form  No.  43. 

(7)  To  communicate  improvements — Form  N^o.  46. 

(8)  To  give  notice  of  demands  for  other  licences — Form  No.  25. 

6.  Proviso  for  determination  of  licence  if  2>atent  declared  invalid —  Detennination 
Forms  Nos.  50,  51 ;  also  No.  52,  if  required. 

7.  Power  for  Grantor  to  determine  licence — Form  No.  54  and 
such  of  Forms  Nos.  55 — 58  as  required. 

8.  Notices — Form  No.  68.  Notices. 

9.  Arbitration — Form  No.  69.  Arbitration 
In  witness,  &c. 


No.  III. 

GRANT  of  a  General  {or  Non-Exclusive)  Licence  to  use  a 
Patented  Invention  i)i  consideration  of  Royalties  (//). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,of,  &c.  (herein-  Parties, 
after  called  the  Grantor,  which  expression,  where  the  context  so 
admits,  includes  his  executors,  administrators,  and  assigns),  of 
the  one  part,  and  C.  D.,  of,  Sec.  (hereinafter  called  the  Licensee, 
which  expression,  where  the  context  so  admits,  includes  his 
executors,  administrators,  and  assigns),  of  the  other  part : 

Grant  of  patent  to  Grantor — Form  No.  1  or  No.  4.  Recitals. 

Agreement  to  (/rant  full  licence — Form  No.  7. 

NOW  THIS   INDENTURE    WITNESSETH,  and  it  is  hereby 
agreed,  as  follows  : — 

1.  Grant  if  licence — Form  No.  12.  Grant 

2.  Statutory  covenants  for  title  to  he  implied  (o)—Form  A'o.  67.  ^^^^^'^^' 

3.  The  Licensee,  for  himself  and  the  persons  deriving  title  under  nants. 
him,  hereby  covenants  Avitli  the  Grantor  that  the  Licensee  will,  Covenants  by 

Licensee. 


during  the  continuance  of  the  licence  hereby  granted,  observe  and 
perform  the  covenants  and  provisions  following  (that  is  to  say) : — 

()i)  To  be  registered  at  the  Patent  Office, 
(o)  See  second  note  to  last  Precedent. 
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(1)  To  pay  royalties — Form  No.  14. 

(2)  To  keep  accounts — Form  No.  16. 

(3)  To  furnish  accounts  to  Grantor — Form  No.  17. 

(4)  To  mark  articles — Form  No.  18. 

(5)  To  comply  icitli  2)>'ovisious  of  P.  d-  D.  Act,  1907,  ss.  24 
and  0,7— Form  No.  24. 

(6)  To  give  notice  of  demands  for  other  licences — Form.  No.  25. 

4.  The  Grantor,  for  himself  and  the  j)ersons  deriving  title 
under  him,  hereby  covenants  with  the  Licensee  that  the  Grantor 
will,  during  the  continuance  of  the  licence  hereby  granted,  observe 
and  perform  the  covenants  and  provisions  following  (that  is 
to  say): — 

(1)  To  piay  renewed  fees — Form  No.  34. 

(2)  To  take  legal  proceedings  to  protect  patent  against  infringers — 
Form  No.  35. 

(3)  To  defend  proceedings  for  revocation  of  patent — Form 
No.  39. 

(4)  To  instruct  Licensee  as  to  working  patent — Form  No.  40. 

(5)  To  comnninicate  improvements — Form  No.  46. 

(6)  To  comply  with  provisions  of  the  P.  cO  D.  Act,  1907,  ss.  24 
and  27— Form  No.  49, 

(7)  Not  to  grant  other  licences  on  more  faroiirahle  terms — Form 
No.  44. 

5.  Power,  if  desired,  for  Licensee  only,  to  determine  licence  on 
notice — Form  No.  60. 

6.  Power  for  Grantor  to  determine  on  default — Form  No.  54  and 
such  of  Forms  Nos.  55 — 58  as  required. 

7.  Licence  determined  if  patent  declared  invcdid — Form  No.  53. 

8.  Notices— Form  No.  68. 

9.  Arbitration — Form  No.  69. 
In  witness,  &c. 


Parties. 


No.  IV. 

ASSIGNMENT  of  a  Licence  (p). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  [Ist]  part,  [E.  ¥.,  of,  &c. 

( 2'>)  To  be  registered  at  the  Patent  Office.     Searcli  should  be  made  at  the 
Patent  Office  before  completion. 
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(hereinafter  called  the  Grantor),  of  the  2nd  part  {q)],  and  C.  D., 
of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  [3rd 
part]  : 

Whereas  by  an  Indenture  (hereinafter  called   the  Licence),  Recitals. 
dated,    Sec.  (duly   registered   at   the   Patent   Office),  and   made  Grant  of 
between  E.  F.  [the  Grantor],  of  the  one  part,  and  the  Vendor,  Vendor. 
of  the  other  part,  the  said  E.  F.   [the  Grantor]   granted  unto 
the    Vendor   and    the   persons    deriving    title    under   him    the 
full,    sole,    and    exclusive    licence    under    Letters    Patent    for 

- —  (tith'  of  Lrttcrs  Patent),  dated  the day  of  ,  19—, 

and  numbered  ,  to  use  and  exercise  the  invention  com- 
prised therein  for  the  residue  of  the  term  thereof  at  the  royalties 
and  subject  to  the  covenants  and  conditions  contained  in  the 
Licence : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  Agreement  to 

the  benefit  of  the  said  licence  for  the  sum  of  £ [and  the  ''®"" 

Grantor  has  agreed  to  join  in  these  presents  for  the  purpose  of  Gilnlo^t"    ^ 
confirming  the  said  sale] :  ^°"^"^ 

NOW  THIS  INDENTUEE  WITNESSETH,  and  it  is  hereby 
agreed,  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Assignment  of 
of  the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendor 

(the  receipt  of  which  sum  the  Vendor  hereby  acknowledges),  the 
Vendor,  As  Beneficial  Owner,  hereby  assigns  [and  the  Grantor, 
As  Beneficial  Owner,  hereby  confirms]  unto  the  Purchaser  : 

All  that  the  licence  granted  unto  the  Vendor  by  the  Licence, 
and  the  full  benefit  thereof. 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  term 
thereof,  subject  to  the  payment  of  the  royalties  reserved  by  and  the 
covenants  and  provisions  contained  in  the  Licence  and  thereby 
made  binding  on  the  Vendor. 

2.  The   Vendor    hereby   covenants   with    the    Purchaser   as  Covenants  by 
follows:-  ^"^^''" 

(1)  That  notwithstanding  anything  by  the  Vendor  done  or  That  licence 
omitted  or  knowingly  suftered,  the  Licence  is  now  valid  and  sl^thi^"'  "^^ 
subsisting  and  not  void  or  voidable : 

('/)  If  the  original  grantor  desires  to  obtain  the  benefit  of  direct  covenants 
with  the  purchaser,  he  must  join  in  the  assignment ;  see  Dissertation,  p.  1111, 
sup. 


1144 


(precedents)  patents. 


That  all  royal- 
ties, &c.,  have 
been  paid. 


That  Vendor 
has  observed 
and  performed 
covenants  in 
the  Licence. 


Covenants  by 


To  pay  royal- 
ties to  original 
Grantor. 


To  observe  and 
perform  cove- 
nants in  the 
Licence. 


To  indemnify 
Vendor. 


(2)  That  the  Vendor  has  paid  all  the  royalties  and  other  sums 
payable  by  the  Vendor  under  the  provisions  of  the  Licence  up 
to  the day  of ,  19 — ,  [the  date  of  these  presents] : 

(3)  That  the  Vendor  has,  up  to  the  date  of  these  presents, 
observed  and  performed  all  the  covenants  and  conditions  con- 
tained in  the  Licence  on  the  part  of  the  licensee  thereunder  to 
be  observed  and  performed. 

3.  The  Purchaser,  for  himself  and  the  persons  deriving  title 
under  him,  hereby  covenants  with  the  Vendor  [and  also,  as  a 
separate  covenant,  with  the  Grantor]  as  follows : — 

(1)  That  the  Purchaser  will,  as  from  the  •  day  of , 

19 — ,  [from  the  date  of  these  presents,]  pay  to  the  said  E.  F.  [the 
Grantor]  the  royalties  [and  all  other  money  (r)]  reserved  and 
made  payable  to  the  said  E.  F.  [the  Grantor]  by  the  Licence  at 
the  times  and  in  the  manner  in  which  the  same  are  by  the 
Licence  reserved  and  made  payable  : 

(2)  That  the  Purchaser  will  henceforth  pay  the  said  royalties 
[and  other  money  payable  under  the  Licence]  and  observe  and 
perform  all  the  covenants  and  conditions  contained  in  the  Licence 
on  the  part  of  the  licensee  thereunder  to  be  observed  and 
performed  ;  And  further,  that  the  Purchaser  will  save  harmless 
and  keep  indemnified  the  Vendor  and  his  estate  and  effects 
against  all  proceedings,  claims,  costs,  charges,  and  expenses  of 
whatsoever  kind  or  description  on  account  of  any  omission  to 
pay  the  said  royalties  [or  other  money]  or  of  any  breach  of  any 
of  the  said  covenants  and  conditions. 

In  witness,  &c. 


No.  V. 

ASSIGNMENT  of  Letteks  Patent  (s). 

Parties.  THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  kc.  (herein- 

after called   the  Vendor),  of  the  one  part,  and   C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 


(r)  E.(j.,  a  minimum  yearly  sum. 

(s)  This  assignment  should  be  registered  in  the  Patent  OflBce,  and  the 
Eegister  of  Patents  should  be  searched  before  completion, 
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Grant  of  patent — Form  No.  1.  Recitals. 

Assignment  to  J'endor  anel  registration — Forms  Nos.  3  and  4. 
Agreement  for  sale — Form  Xo.  8. 

NOW  THIS   INDENTUEE   WITNESSETH,  and  it  is  hereby 
agreed,  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Assignment  of 
of  the  sum  of  £ (t)  now  paid  by  the  Purchaser  to  the  Vendor  ^''^  '^^  ' 

(the  receipt  of  which  sum  the  Vendor  hereb}^  acknowledges) : 
Assignment  of  patent — Form  No.  13. 

2.  Vendor    to    eommiinieate    and    assign    im2>i'oveine)its — Form   improvements. 
No.  48. 

3.  Qiudijicd  covenant  for  validity — Form  No.  32.  Validity. 
In  witness,  &c. 


No.  VI. 
MORTGAGE  of  a  Patent  (»). 

THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part: 

Whereas  the  Borrower  claims  to  be  the  first  and  true  inventor  Recitals, 
of  an  invention  of (insert  title  of  the  specifieation)  (hereinafter  BoiTower  first 

.  ,   T-  .  ^  and  true  in- 

called  the  said  Invention)  :  venter. 

And  whereas  the  Borrower  is  registered  as  the  proprietor  of  Borrower regis- 

Letters  Patent,  dated  the day  of ,  PJ— ,  and  numbered  prSor.' ^''°' 

for  the  said  Invention  {ef.  Form  No.  4) : 

And   whereas  the  Mortgagee  has  agreed  to  advance  to  the  Agreement  for 
Borrower  the  sum  of  £— — -,  upon  having  the  repayment  thereof  ^°'™' 
with   interest,   as   hereinafter   mentioned,    secured    in   manner 
hereinafter  af)pearing  : 


(f)  Patents  may  also  be  assigned  in  consideration  of  tlie  reservation  of 
royalties  or  of  a  capital  sum  and  royalties. 

[u)  To  be  registered  at  the  Patent  Office  and  stamped  with  an  ad  vaJortm 
stamp  on  the  sum  advanced.  The  mortgagee  will  be  registered  as  mort- 
gagee :  P.  &  D.  Act,  1907,  s.  71  (2).  The  Register  at  the  Patent  Office  should 
be  searched  before  completion, 
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NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 

of  the  sum  of  £ now  paid  by  the  Mortgagee  to  the  Borrower 

(the  receipt  of  which  sum  the  Borrower  hereby  acknowledges), 
the  Borrower  hereby  covenants  with  the  Mortgagee  to  pay  to 

him  on  the day  of next  the  sum   of    £ ,  with 

interest  thereon  from  the  date  hereof  at  the  rate  of  £ —  per 
cent,  per  annum  : 

And  also,  so  long  as  any  principal  money  remains  due  under 

these  presents  after  the  said day  of next,  to  pay  to  the 

Mortgagee  interest  thereon  at  the  rate  aforesaid  by  equal  half- 
yearly  payments  on  the   day  of  and  the  day 

of  in  every  year. 

2.  For  the  consideration  aforesaid,  the  Borrower,  As  Beneficial 
Owner,  hereby  assigns  unto  the  Mortgagee  All  that  the  said 
Invention  and  Letters  Patent  and  the  full  benefit  thereof  and  all 
rights  therein,  and  in  all  improvements  therein  and  extensions  or 
prolongations  of  the  term  thereof, 

To  HOLD  unto  the  Mortgagee  absolutely,  but  subject  to  the 
proviso  for  redemption  hereinafter  contained. 

3.  It   is   hereby  provided  and    agreed  that   on    payment,  on 

the  ■ day   of  next,  by   the   Borrower   or   the   persons 

deriving  title  under  him  to  the  Mortgagee  or  the  persons  deriving 

title  under  him,  of  the  sura  of  £ ,  with  interest  thereon  from 

the  date  hereof  at  the  rate  of  £ —  per  cent,  per  annum,  the  said 
Invention,  Letters  Patent,  and  premises  hereinbefore  assigned 
shall,  at  the  request  and  cost  of  the  Borrower  or  the  persons 
deriving  title  under  him,  be  duly  reassigned  to  him  or  them. 

4.  The  Borrower  for  himself  and  the  persons  deriving  title 
under  him  hereby  covenants  with  the  Mortgagee  in  manner 
following  (that  is  to  say) : — 

(1)  Covenant  that  patent  is  valid,  siihstitutiiifi  "Borrower"  for 
"  Vendor''  (x)—Form  No.  31  : 

(2)  To  j)ay  renewal  fees — Form  No.  34,  stihstltntiioi  "Borrower" 
for  "  Grantor ''  and  "Mortgagee '\f or  "Licensee''  and  omittinr/ 
irrovision  for  deducting  from  royalties  sums  jjaid  hy  Licensee: 


(;i;)  In  a  mortgage  this  covenant  should  be  absolute  and  not  qualified  ;  see 
note  to  Forna  No.  31. 
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(3)  To  give  notice  of  infringements — Fo)-ni  No.  26,  substituting 
"  Borrower  '\for  "  Licensee  "  and  "  Mortgagee  "  /b>-  "  Grantor  "  ; 

(4)  To  commence  and  j^^'osecnte  actions  at  the  expense  of  the 
Boi  rower — Form  No.  35,  mnhing  the  necessary  siihstitiitio)is  and, 
omitting  covenant  for  indemnity  : 

(5)  (i.)  That  the  Borrower  will,  if  he  shall  make  or  discover 
any  addition  to  or  improvement  in  the  said  Invention,  forthwith 
give  notice  of  the  same  to  the  Mortgagee  in  writing  and,  at  the 
request  of  the  Mortgagee,  but  at  the  expense  of  the  Borrower, 
apply  for  and  endeavour  to  obtain  Letters  Patent  or  a  Patent  or 
Patents  of  Addition  in  respect  of  any  such  addition  or  improve- 
ment, and  will  at  the  like  expense  execute  and  do  all  such  docu- 
ments and  things  as  may  be  necessary  or  proper  for  obtaining 
valid  Letters  Patent  or  a  Patent  or  Patents  of  Addition  pursuant 
to  any  such  application,  or  permit  the  Mortgagee  so  to  do  in  the 
name  and  at  the  expense  of  the  Borrower ;  and  for  the  purpose 
and  consideration  aforesaid  the  Borrower  hereby  appoints  the 
Mortgagee  or  his  substitute  or  substitutes  to  be  the  attorney  or 
attorneys  of  the  Borrower  to  execute  all  necessary  documents 
and  do  all  such  things  as  may  be  necessary  or  proper  for  giving 
effect  to  the  foregoing  provisions  and  to  any  assignment  herein- 
after mentioned : 

(ii.)  EvEKY  such  further  Letters  Patent  or  Patent  of  Addition, 
and  also  all  Letters  Patent  and  Patents  of  Addition  relating  to 
any  addition  to  or  improvement  in  the  said  Invention  and  every 
share  or  interest  therein  to  which  the  Borrower  shall  hereafter 
become  entitled,  shall  forthwith,  at  the  cost  of  the  Borrower,  be 
assigned  or  otherwise  vested  in  the  Mortgagee,  and  so  as  to  be 
suliject  to  the  like  right  of  redemption  and  to  the  like  covenants 
and  provisions  as  are  herein  contained  in  respect  of  the  Letters 
Patent  hereby  assigned : 

(iii.)  That  the  Borrower  will  on  demand  pay  to  the  Mortgagee 
the  amount  of  any  payment  properly  made  by  the  Mortgagee 
under  the  provisions  hereinbefore  contained  whether  the  same 
shall  have  been  made  in  respect  of  renewal  or  other  fees  or  of 
the  costs  [including  costs  as  between  solicitor  and  client]  of  any 
proceedings  (and  whether  the  same  shall  have  been  successful  or 
not)  for  defending  or  protecting  any  of  the  said  Letters  Patent, 
or  in  applying  for  or  obtaining  any  Letters  Patent  or  Patents 
of   Addition   as   aforesaid,  or   otherwise  together  with   interest 


To  give  notice 
of  imiirove- 
inents,  &e. 

To  apply  for 
patents  in  re- 
spect thereof, 


or  permit  Mort- 
gagee so  to  do. 

Appointment 
of  Mortgagee 

as  attorney. 


Mortgage  to 
extend  to  fur- 
ther Letters 
Patent. 


Payments  x^ro- 
perly  made  by 
Mortgagee 
payable  by 
Borrower  on 
demand. 
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Until  payment 
to  be  a  charge 
on  mortgaged 
premises. 


Borrower  not 
to  grant  licence 
excef)t  under 
express  powers. 


Statutory 
powers  of  sale 
to  apply. 


Additional 
X^ower  to  sell 
in  considera- 
tion of  royal- 
ties. 


Additional 
power  for  re- 
ceiver to  apply 
royalties  re- 
ceived for 
reduction  of 
mortgage  debt. 

Powers  of 
Borrower  be- 
fore security 
enforceable. 

To  use  and 
exercise  inven- 
tion. 

To  grant 
licences. 


thereon  from  the  date  of  each  such  payment  at  the  rate  of  £ — 
per  cent,  per  annum  : 

Provided  always,  that  until  repayment  thereof  to  the  Mortgagee 
the  amount  from  time  to  time  so  due  shall  be  deemed  to  be 
charged  upon  the  said  Invention  and  Letters  Patent,  and  to  be 

secured  in  the  same  manner  as  the  said  j)rincipal  sum  of  M , 

and  shall  carry  interest  at  the  rate  aforesaid  : 

(iv.)  That  the  Borrower  will  not  grant  any  licence  under  any 
Letters  Patent  from  time  to  time  included  in  the  security  of  these 
presents  save  as  is  hereinafter  expressly  provided. 

(v.)  Borrower  not  to  amend  anij  patent — Adapt  Form,  No.  4L 

5.  The  j^owers  of  sale  of  taking  possession  and  of  appointing  a 
receiver  and  other  ancillary  powers  conferred  on  a  Mortgagee  by 
the  Conveyancing  and  Law  of  Property  Act,  1881,  shall  apply  to 
and  have  effect  with  regard  to  the  Letters  Patent  hereby  assigned 
(including  any  further  Letters  Patent  which  may  be  assigned  to 
the  Mortgagee  under  the  covenants  hereinbefore  contained),  but 
with  the  following  variations  : — 

(1)  Under  the  said  power  of  sale  the  Mortgagee  and  the 
persons  deriving  title  under  him  may  sell  the  said  Letters  Patent 
or  any  of  them  in  consideration  of  a  royalty  or  annual  payment 
as  well  as  in  consideration  of  a  capital  sum  : 

(2)  A  RECEIVER  shall  be  entitled  to  apply  royalties  or  other  yearly 
sums  received  in  respect  of  the  said  Letters  Patent  or  any  of  them 
in  discharge  of  the  principal  money  hereby  secured  or  any  part 
thereof,  as  well  as  in  payment  of  interest  or  arrears  of  interest. 

6.  Until  the  Mortgagee  shall  become  entitled  to  exercise  the 
powers  of  sale  and  of  taking  possession  hereby  by  reference 
conferred  on  him  the  Borrower  may  : — 

(1)  Make,  use,  exercise  and  vend  the  inventions  comprised  in 
the  said  Letters  Patent  or  any  of  them  : 

(2)  With  the  previous  consent  in  writing  of  the  Mortgagee, 
grant  licences  to  make,  use,  exercise,  or  vend  the  said  inventions 
or  any  of  them,  during  the  whole  or  any  part  of  the  term  of  any 
Letters  Patent,  comprised  in  the  security  of  these  presents,  and 
for  that  purpose  use  the  name  and  act  as  the  attorney  of  the 
Mortgagee  (//)  : 


{y)  See  Dissertation,  p.  1114,  sup.  Unless  the  mortgagee  joins  in  granting 
licences  or  unless  they  are  granted  under  an  express  power,  licences  granted 
by  the  mortgagor  alone  would  be  defeasible  by  the  mortgagee. 
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[(2)  Grant  (but  so  as  not  in  any  way  to  involve  the  Mortgagee   [Alternative 
in  any  personal  liability)  at  the  highest  rent  or  royalties  con-  rower  to  grant 
veniently   obtainable    licences    (other    than    sole    or    exclusive  ^^'^'^^'^'^s-] 
licences)  to  make,  use,  exercise,  or  vend  the  said  inventions  or 
any  of  them,  and  for  that  purpose   use  the  name  and  act  as 
the  attorney  of  the  Mortgagee  : 

Provided  always,  that  in  every  such  licence  there  shall  be 
inserted  a  provision  wdiereby  the  same  may  be  determined  by 
the  grantor  thereof,  or  the  persons  deriving  title  under  him  on 
the  happening  of  any  of  the  following  events : — 

{Here  insert  and  adapt  sucli  of  Forms  55 — 59  as  tnay  he 
required.)'] 

7.  From   and  after  the  time  when  the  Mortgagee  shall  first  Power  for 
become  entitled   to   exercise  the  powers  of  sale  and  of   taking  grant  licences 
possession  hereby  by  reference  conferred  on  him,  the  Mortgagee  becomes""  ^ 
alone  may  (subject    to   any  licences  granted  by  the   Borrower  enforceable. 
under  the  provisions  hereinbefore  contained)  make,  use,  exercise, 

and  vend  the  said  inventions,  or  any  of  them,  and  grant  licences, 
whether  exclusive  or  general  or  otherwise,  under  the  said  Letters 
Patent  or  any  of  them,  for  such  periods  and  upon  such  terms 
and  conditions,  and  in  such  manner  as  the  Mortgagee  may 
determine  ;  And  any  licences  so  granted  by  the  Mortgagee 
shall  not  at  any  time  thereafter  be  defeasible  by  the  Borrower. 

8.  Notiees — Form  No.  68. 

9.  The  expressions  the  "  Borrower  "  and  the  "  Mortgagee  "  in  Definitions. 
these  presents    shall,  where  the  context    so  admits,  include  the 
persons  respectively  deriving  title  under  them. 

In  witness.  See. 
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DIVISION    XVI. 
BONDS. 

No.  I. 

BOND  hy   One    or   hy  Several  for  Payment  of  Money  hy 

Instalments  {a). 

Bond.  KNOW  ALL  MEN  BY  THESE  PKESENTS  that  I,  A.  B.,  of, 

&c.  (hereinafter  called  the  Obligor),  am  [or  we,  A.  B.,  of,  kc, 
E.  F.,  of,  &c.,and  G.  H.,  of,  &c.  (hereinafter  called  the  Obligors), 
are]  held  and  firmly  bound  {h)  to  C.  B.,  of,  &c.  {obligee),  in  the 

sum  of  4i {twice  the  amount  o/'  the  sum  to  he  repaid),  to  be 

paid  to  the  said  C.  D.  [for  which  payment  we  bind  ourselves  and 
every  two  and  one  of  us  (<■)  jointly  and  severally  by  these 
presents].  Sealed  with  my  seal  [or  our  seals]  :  Dated  this 
day  of ,  19 — . 

(a)  For  general  purposes  a  covenant  shows  the  intention  of  the  parties 
better  than  a  bond,  and  is  now  more  frequently  resorted  to  ;  however,  a  few 
precedents  may  still  be  of  value  to  meet  simple  cases. 

By  the  Stamp  Act,  1891,  the  stamp  duties  chai'geable  on  bonds  for  pay- 
ment or  repayment  of  money  or  the  transfer  or  retransfer  of  stock,  are  the 
same  as  on  a  mortgage  for  the  same  purposes;  see  "  Stamps  on  Mortgages," 
Vol.  I.  The  stamp  duties  chargeable  where  the  bond  is  to  secure  an  annuitj', 
except  upon  the  original  creation  thereof  by  way  of  sale,  are  stated  under 
the  head  of  "  Stamps  on  Settlements,"  styj.  A  bond  of  any  kind  not  specifically 
charged  with  any  duty  is  liable  to  a  10s.  stamp,  unless  the  amount  limited 
to  be  recoverable  does  not  exceed  £300,  in  which  case  the  duty  will  be  the 
same  ad  valorem  duty  as  on  a  bond  for  the  amount  limited.  See  generally, 
Alpe,  11th  ed. 

{h)  By  the  Conv.  Act,  1881,  s.  59,  it  is  provided  that  a  bond  or  obligation 
under  seal,  although  not  expressed  to  bind  the  heirs,  shall  operate  in  law  to 
bind  the  heirs  and  real  estate  as  well  as  the  executors  and  administrators  and 
personal  estate  of  the  obligor. 

(f)  The  words  "every  two  and  one  of  us"  may  be  omitted;  see  0.  IG, 
rr.  4,  6. 
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NOW  THE  CONDITION  of  the  above-written  Bond  or  obligation  Condition  of 
is    such,    that   if    the    Obhgor    [Obligors    or    any    or  either   of 

them]  shall   pay  to  the   said   C.  D.  the  sum  of  £, by  the 

instalments  following  (that  is  to  say),  the  sum  of  M ,  part 

thereof,  on  the  ■ •  day  of  now  next  ensuing,  the   sum 

of  Jl ,  other  part  thereof,  on  the day  of  ■ •,  19 — ,  and 

the    sum  of    £ ,  residue   thereof,  on  the  day  of  

in  the  same  year,  and  shall  also  at  the  several  times  hereinbefore 
appointed  for   payment  of   the  said  several  instalments  of  the 

said  sum  of  £ pay  to  the  said  C.  D.  interest  for  the  said 

sum  of  £ ,  or  such  part  thereof  as  for  the  time  being  shall 

remain    unpaid,  at   the  rate  of  £ for  every   i>100  by   the 

year  (such  interest  to  commence  and  be  computed  from  the  day 
of  the  date  of  the  above- written  Bond  or  obligation),  Then  the 
above-written  Bond   or  obligation  shall  be  void,  otherwise  the 
same  shall  remain  in  full  force  and  virtue. 
Signed,  sealed,  &c. 

No.  II. 
BOND  fur  Secueing  tlie  Payment  of  an  Annuity  ((^). 

(BOND  from  A.  B.  to  C.  l>.  as  in  Free.  I.,  suj).) 

Whereas  the  Obligor  lately  agreed  with  the  said  C.  I),  for  the  Recitals. 

sale  to  him  of  an  annuity  of  J6 during  his  life  for  the  sum  of 

£ ,  such  annuity  to  be  secured  by  the  bond  of  the  Obligor : 

And  whereas,  in  pursuance  of  the  said  agreement,  the  said 

C.  D.  has  paid  to  the  Obligor  the  sum  of  £ ,  and  the  Obligor 

has  executed  the  above-written  Bond  : 

NOW  THE  CONDITION  of  the  above-written  Bond  is  such  that  Condition  of 
if  the  Obligor  shall  pay  to  the  said  C.  D.  during  his  life  one  "^'^'^'^' 

annuity  or  yearly  sum  of  £ by  equal  quarterly  payments, 

on  the day  of ,  the day  of  ,  the  day  of 

,  and  the day  of ,  in  every  year,  the  first  quarterly 

payment  of  the  said  annuity  to  be  made  on  the day  of , 

Then  the  above-written  Bond  shall  be  void,  otherwise  the  same 
shall  remain  in  full  force  and  virtue 

((7)  The  stamp  dutj-  on  this  bond  will  be  the  same  ad  valorem  duty  as  on  a 
conveyance  in  consideration  of  the  purchase-money  to  be  paid  for  the 
annuity  :  Stamp  Act,  1891,  s.  GO  ;  Fin.  (1909-10)  Act,  1910,  s.  73. 
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Recital  of 
conveyance  of 
property  to 
obligee. 


As  to  the 
obligor's  title. 


Agreement  for 
Bond. 


Condition  of 
Bond. 


No.  III. 

BOND  for  quiet  Enjoyment  given  hy  Vendor  to  Purchaser 
taking  a  doubtful  Title. 

{BOND  from    A.   B.,    defined    as    the    Obligor,    to    C.   I).,    see 
Prec.  I.,  suji.) 

Whereas  by  an  Indenture,  bearing  even  date  with  but 
executed  before  these  presents  and  made,  &c.,  certain  heredita- 
ments known  as in  the  County  of  were  conveyed  by 

the  ObHgor  to  the  use  of  the  said  C.  D.  in  fee  simple : 

And  whereas  the  hereditaments  conveyed  by  the  said  Inden- 
ture were  formerly  the  property  of  G.  H.,  and  were  conveyed  in 
exchange  by  him  to  W.  M.,  deceased,  in  fee  simple  by  an  Inden- 
ture dated,  &c.,  and  made,  &c.,  and  the  title  of  the  Obligor  to 
the  said  hereditaments  is  derived  under  the  Will,  dated,  &c., 
and  proved,  &c.,  of  the  said  W.  M.,  and  under  an  Indenture  of 

Appointment  dated  the  — — -  day  of (being  an  appointment 

to  the  Obligor  under  a  power  contained  in  the  said  Will)  : 

And  whereas  it  was  agreed  that  in  addition  to  the  ordinary 
covenants  for  title  implied  by  law  in  the  said  Indenture  of  even 
date  herewith  the  Obligor  should,  for  the  satisfaction  and 
indemnity  of  the  said  C.  D.,  execute  the  above-written  Bond  or 
obligation,  subject  to  the  condition  hereinafter  contained  : 

NOW  THE  CONDITION  of  the  above-written  Bond  or  obligation 
is  such,  that  if  the  said  C.  D.  and  the  persons  deriving  title 
under  him  shall  from  time  to  time,  and  at  all  times  hereafter, 
hold,  possess,  and  enjoy  the  hereditaments  comprised  in  the  said 
Indenture  of  even  date  herewith,  and  every  part  thereof,  and 
receive  the  rents  and  profits  of  the  same,  and  of  every  part 
thereof,  for  his  and  their  own  use,  without  any  lawful  interrup- 
tion, claim,  or  demand  whatsoever  of,  from,  or  by  any  person  or 
persons  whomsoever,  and  free  from  all  adverse  estates,  titles, 
liens,  charges,  and  incumbrances  whatsoever,  Then  the  above- 
written  Bond  or  obligation  shall  be  void,  otherwise  the  same 
shall  remain  in  full  force  and  virtue  (e). 
Signed,  sealed,  &c. 


Indemnity 

against 

defects. 


(e)  See  also  Sjiecial  Condition  of   Sale   in  Vol.  I.,    for   other   modes  of 
indemnifying  a  pnrcliaser.     Unless  the  blot  on  the  title  necessarily  appears 
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No.   IV. 

BOND  «)/' Indemnity  hy  a  Vendor  to  a  Purchaser  on  account 
of  the  Loss  of  a  Title  Deed. 

(BOND  from  A.  B.,  defined  as  the  Ohliiior,  to  C.  D.,  see  Free.  I. 
Recite  conveyance  to  C.  D.  (pureltaser)  ofrveii  date)   : 

And  whereas  an  Indenture  (hereinafter  called  the  Conveyance  Eecitai  of  loss 

^  "^  of  convej-ance. 

of  18 — ),  dated  the  day  of  ,  and  made  between,  <kc. 

(parties),  whereby  the  hereditaments  comprised  in  the  said 
Indenture  of  even  date  herewith  were  (as  is  represented  by 
the  Obligor)  conveyed  to  the  Obligor  in  fee  simple,  has  been 
diligently  sought  for  by  the  Obligor  but  cannot  be  found : 

And  avhereas  it  was   agreed   that   for   the   satisfaction   and  Agreement 
indemnity  of  the  said  C.  D.,   and  in  addition  to  the  ordinary 
covenants  for  title  implied  by  law  in  the  said  Indenture  of  even 
date  herewith  the  Obligor  should  execute  the  above-written  Bond, 
subject  to  the  condition  hereinafter  contained  : 

NOW  THE  CONDITION  of  the  above- written  Bond  or  obligation  Condition  of 
is  such,  that  if  the  Obligor  shall  at  all  times  hereafter  save 
harmless  and  keep  indemnified  the  said  C.  D,  and  the  persons 
deriving  title  under  him  from  and  against  all  proceedings, 
losses,  costs,  charges,  expenses,  claims,  and  demands  whatsoever 
in  respect  of  the  hereditaments  comprised  in  the  said  Indenture 
of  even  date  herewith  to  which  he  or  they  would  not  have 
been  subject  or  liable  if  the  Conveyance  of  18 —  (being  an  abso- 
lute conveyance  of  the  said  hereditaments  to  the  Obligor  in  fee 
simple)  had  been  duly  delivered  to  the  said  C.  I),  upon  the  com- 
pletion of  the  purchase,  and  in  particular  from  and  against  all 
proceedings,  losses,  costs,  charges,  expenses,  claims,  and  demands 
whatsoever  to  which  he  or  they  is  or  are,  or  shall  or  may  become 
subject  or  liable  in  case  it  shall  appear  that  the  Conveyance  of  18 — 
is  not  in  effect  an  absolute  conveyance  of  all  the  said  heredita- 
ments to  the  Obligor  for  an  estate  in  fee  simple  in  possession,  free 
from  incumbrances  and  equities,  or  that  the  Conveyance  of  18 — 
has  been  deposited  with  any  person  or  persons  by  way  of  security, 

in  the  conveyance,  it  is  proper  for  the  indemnity  to  be  taken  separately,  .is 
to  the  effect  of  recitals  on  the  condition  of  a  ooiul,  see  Australian  Joint.  Siocl- 
llanh  V.  BuUtij,  1899,  A.  C.  090  ;  6.S  L.  J.  P.  ('.  95  ;  Norton  on  Deeds, 
Chap.  XI. 

P. — VOL.   II.  73 
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or  has  been  otherwise  dealt  with  in  such  a  manner  as  to  prejudice 
or  affect  the  absokite  title  of  the  Obligor  to  the  said  heredita- 
ments or  any  j^art  thereof,  Then,  and  in  such  case,  the  above- 
written  Bond  shall  be  void,  otherwise  the  same  shall  remain  in 
in  full  force  and  virtue. 

Signed,  sealed,  &c. 


Recite  provi- 
sions inArticles 
of  Partnersliip 
for  making 
surviving 
partner 
p'jrcliaser  of 
deceased 
X^artner's 
share. 


Bond  to  be 
entered  into 
by  surviving 


No.  V. 

BOND  by  Surviving  Partner /or  Payment  of  the  Estimated 
Value  of  Deceased  Partner's  Share  by  Instalments 
to  Ids  Executors,  and  for  Indemnifying  Ms  Estate 
against  the  Partnership  Liabilities. 

(BOND  from  A.  B.,  defined  as  the  Obligor,  to  C.  D.,  of,  dc,  and 
E.  F.,  of,  (C-c,  the  executors,  see  Free.  I.,  sujh)  : 

Whereas  by  Articles  of  Partnership  entered  into  on  the 

day  of ,  betw^een  the  Obligor,  of  the  one  part,  and  G.  H.,  of 

the  other  part,  it  was,  amongst  other  things,  provided  that  the 
Obligor  and  the  said  G.  H.  should  from  thenceforth,  become  and 

be  partners  in  the  trade  or  business  of  under  the  style  of 

for  the  term  of years,  and  also  that  in  case  either  of 

the  said  partners  should  die  before  the  expiration  of  the  said 
term,  then  the  surviving  partner  should,  within  three  months  next 
after  the  death  of  the  partner  so  dying,  settle  with  the  executors 
or   administrators   of    the   deceased    partner   all   accounts   and 
matters  relating  to  the   said  partnership,  and  that  such  sur- 
viving partner  [should  pay  unto  the  executors  or  administrators 
of  such  deceased  partner  such  a  sum  as  by  the  books  of  the 
firm  should  appear  to  have  been  contributed  by  such  deceased 
partner  to  the  capital  of  the  firm  at  his  death,  and  that  such 
surviving  partner  should  be  considered  to  be  the  purchaser  of  such 
share  of  the  deceased  partner  in  the  said  capital  at  such  sum  as 
aforesaid,  and  that  such  surviving  partner]  should  purchase  the 
share  of  the  deceased  partner  in  the  [residue  of  the]  property, 
credits,  and  effects  of  the  said  partnership,  and  that  the  value  of 
such  assets  should  be  ascertained  by  two  persons,  one  to  be  chosen 
by  the   surviving  partner,  and  the  other  by  the  executors  or 
administrators  of  the  deceased  partner,  and  that  the  surviving 
partner  should  enter  into  a  bond  for  securing  to  the  executors 
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or  administrators  of  the  deceased  partner  the  amount  of  such  partner  for 
[sum  and]  vakiation  by  four  equal  instalments  at  the  respective  estimateci°sum 
periods  of  six,  twelve,  eighteen,  and  twenty-four  calendar  months  l^fents^*^^' 
next  after  the  death  of  the  partner  who  should  die  as  aforesaid, 
with  interest  at  the  rate  of  £. —  per  cent,  per  annum  from  the 
time  of  such  death,  and  also  a  bond  for  indemnifying  the  estate 
of  the  deceased  partner  against  the  debts  and  liabilities  of  the 
said  partnership : 

And  whereas  the  said  G.  H.  died  on  the day  of  ,   Death  of  de- 
having  duly  made  his  Will,  dated,  &c.,  wherebj^he  appointed  the  appointing"  ' 

said  C.  D.  and  E.  F.  to  be  his  executors,  who  on  the day  of executorsr 

duly  proved  the  said  "Will  in  the  Principal  Probate  Eegistry : 

[And  whereas  hj  the  books  of  the  said  partnership  it  appears    [Contribution 

that  the  said  G.  H.  had  contributed  the  sum  of  £ sterling  to   partner  to 

the  capital  of  the  partnershij)  at  his  death :]  capital.] 

And  whereas,  pursuant  to   the   provisions   contained  in  the  Sum  at  whioh 
said  Articles,  the  value  of  the  share  of  the  deceased  partner  in  estimated. 
the  said  property,  credits,  and  effects  of  the  partnership  has  been 

ascertained  to  be  the  sum  of  £ ,  [making  with  the  aforesaid 

sum  of  £ the  aggregate  sum  of  £. :] 

And  whereas,  in  further  pursuance  of  the  said  provision,  the 
Obligor  has  executed  the  above-written  Bond  : 

NOW  THE  CONDITION  of  the  above-written  Bond  is  such  that  Bond  exe- 
if  the  Obligor  shall  pay  to  the  said  C.  D.  and  E,  F.,  as  part  of 

the  estate  of  the  said  G.  H.,  deceased,  the  sum  of  £ at  the 

times  and  by  the  instalments  following  (that  is  to  say)  :  the  sum   Condition  of 

of  £ on  the day  of -,  the  sum  of  £ on  the ^°"'^- 

day  of ,  the  sum  of  .;^ on  the day  of ,  and  the 

sum  of  £ on  the ■  day  of  and  also  on  the  same 

several  days  interest  on   the  said  sum  of   £ or  such  part 

thereof  as  for  the  time  being  shall  remain  unpaid,  at  the  rate  of 
£ —  per  cent,  per  annum,  from  the  date  of  the  above-written 
Bond,  and  shall  at  all  times  hereafter  save  harmless  and  keep 
indemnified  the  said  C.  D.  and  E.  F.  respectively,  and  all  the 
estate  and  effects  of  the  said  G.  H.,  deceased,  from  and  against 
all  debts  and  liabilities  whatsoever,  in  respect  of  the  said  partner- 
ship business.  Then  the  above-written  Bond  or  obligation 
shall  be  void,  otherwise  the  same  shall  remain  in  full  force 
and  virtue. 

Signed,  sealed,  l^'c. 

73—2 
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(precedents)  bonds. 


Appointment 
of  obligor  to 
office. 

Condition  of 
Bond. 


No.  VI. 

BOND  icitli  tiro  Sureties /or  tlic  Faithful  Performance  of 
Duties  o)i  Appointment  to  a  Responsible  Office. 

KNOW  ALL  MEN  BY  THESE  PEESENTS  that  we,  A.  B., 
of,  &c.  {i)rmciiKil  ohlujor),  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.  (sureties), 
are  held  and  firmly  bound  to  G.  H.,  of,  &c.  (ohligec),  in  the  sum  of 

£ to  be  paid  to  the  said  G.  H.,  for  which  payment  we  bind 

ourselves  and  every  ,two  and  one  of  us  jointly  and  severally  by 

these  presents.     Sealed  with  our  seals  :  Dated  this day  of 

,  19-. 

Whereas  the  said  A.  B.   has  lately  been  appointed  to  and 
now  holds  the  office  of in  the (societi/) : 

NOW  THE  CONDITION  of  the  above-written  Bond  or  obliga- 
tion is  such  that  if  the  said  A.  B.  shall  from  time  to  time  and  at 
all  times  hereafter,  so  long  as  he  shall  hold  the  said  office  of 

,  duly  and  regularly  account  for  and  pay  to  the  directors 

for  the  time  being  of  the  said  society,  or  to  any  person  or  persons 
who  may  be  appointed  for  this  purpose,  all  money  which  shall 

come  to  his  hands,  either  in  the  capacity   of  of  the  said 

society,  or  by  any  other  means  on  account  of  the  said  society,  and 
in  every  other  resj)ect  fully  and  faithfully  perform  and  discharge 
the  duties  and  obligations  which  from  time  to  time  shall  devolve 
on  him  in  such  capacity  as  aforesaid,  Then  the  above-written 
Bond  or  obligation  shall  be  void,  otherwise  the  same  shall 
remain  in  full  force  and  virtue. 

Signed,  sealed,  &c. 

No.  VII. 


BOND  0/ Resignation  of  an  Ecclesiastical  Benefice  (/). 

{BOND   hij  A.  B.,  defined  as  the   Obligor,  to  CD.  in  the  penal 
sum  of  £ ,  see  Prec.  I.)  : 

Recital  of             Whereas  the  abovc-iiamed  C.  D.  is  the  patron  of  the  rectory 
agreement  to     Qf  the  parish  chui'ch  of ,  in  the  County  of ,  and  Diocese 

present 

QlQy„y  (/)  Under  the  Clergy  Kesignation  Bonds  Act,  1828,  a  patron  may  present 

Resignation        any  clerk  to  a  spiritual  office  under  agreement  to  resign  in  favour  of  any  one 
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of ,  which  rectory  is  now  vacant  by  the  death  of  X.  Y.,  the  obligor  on 

late  rector  thereof ;  and  the  said  C.  D.  is  about  to  present  the  hi"executh!g 
Obligor  to  the  said  rectory  :  i^ond. 

And  whereas  the  Obligor  has  agreed  to  resign  the  said  rectory 
in  favour  of  E.  D.,  a  son  of  the  said  C.  D.,  and  now  a  student 

of College,  in  the  University  of ,  in  case  he  takes  holy 

orders,  and  the  said  C.  D.,  or  other  the  patron  or  patrons  for  the 
time  being  of  the  said  rectory,  shall  desire  to  present  him 
thereto  : 

NOW    THE    CONDITION  of  the  above-written  Bond   is   such  condition  of 

that  in  case  the  said  E.  J),  shall  at  any  time  during  the  life  of  the  ^°"*^' 

Obligor  be  admitted  into  the  full  orders  of  a  priest  of  the  Church 

of  England,  and  the   Obligor  shall,  within  six  calendar  months 

after   being  requested  so  to  do  in   writing  by  the  said  C.  D.  or 

other   the   patron   or    patrons   for   the  time  being  of  the  said 

rectory,  well  and  effectually  resign  the  said  rectory  to  the  bishop 

of  the  said  Diocese,  and  cause  such  resignation  to  be  accepted, 

so  that  tbe  said  C.  D.  or  other  jDatron  or  patrons  for  the  time 

being  of  the  said  rectory  may  present  thereto  the  said  E.  D.,  or 

in  case  the  said  E.  D.  shall  not  be  admitted  into  priest's  orders 

as  aforesaid  during  the  life  of  the  Obligor,  or  the  Obligor  shall 

not  be  requested  to  resign  the  said  rectory  in  manner  aforesaid. 

Then  and  in  any  of  the  said  cases  the  above- written  Bond  shall 

be  void,    otherwise  the    same    shall  remain  in    full    force   and 

virtue. 

Signed,  sealed,  &c. 

person  or  in  favour  of  one  of  two  persons,  provided  that  each  is  hv  blood  or  Bonds  Act, 
marriage  an  uncle,  son,  grandson,  brother,  nejihew,  or  grand-nejjhew  of  the 
patron  or  of  one  of  the  patrons  of  such  spiritual  office.  One  pai't  of  the 
instrument  by  which  such  agreement  is  made  must  within  two  months  be 
deposited  in  the  office  of  the  registrar  of  the  diocese  in  which  the  benefice  is 
situated.  This  Act  does  not  apply  to  presentations  by  the  Crown  or  by  any 
ecclesiastical  or  public  body. 

The   Benefices   Act,  189.S,  s.   1  (o),    makes  void   any  agreement   on   the  Benefices 
transfer  of  a  right  of  patronage  for  the  resignation  of  the  benefice  in  favour  ^^^'  l^^^- 
of  any  person,  but  does  not  affect  the  validity  of  resignation  bonds  given 
under  the  Act  of  1828. 
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(precedents)  arrangements  with  creditors. 


DIVISION   XYII. 

AEEANGEMENTS    WITH    CREDITOES. 


Parties. 


Assignment  of 
all  the  debtor's 
property  for 
benefit  of 
creditors,  an 
act  of  bank- 
ruptcy. 


Position  of 
trustee  if 
assignment 
avoided. 


Remuneration 
of  trustee. 


Private 
arrangement 
deeds  must  be 
registered. 


No.   I. 

ASSIGNMENT    hy  a  Debtor   of    all    his    j^ure   Personal 
Estate  to  Trustees /or  the  benefit  of  his  Creditors  (a). 


THIS  INDENTUEE,  made    the 


day  of 


Between 


A.  B.,  of,  &c.   (hereinafter  called  the  Debtor),  of  the  1st  part, 

(a)  A  private  arrangement  between  a  debtor  and  bis  creditors,  as  distin- 
guished from  one  made  under  the  Banki'uptcy  Acts,  binds  only  those  creditors 
who  assent  to  it.  It  ordinarily  (though  not  always)  takes  the  form  of  an 
assignment  of  the  whole  or  the  bulk  of  the  debtor's  property  to  trustees  for 
division  among  the  creditors.  Such  an  assignment  is  itself  an  act  of  bank- 
ruptcj^,  and  any  creditor  (who  has  not  impliedly  acquiesced,  see  Ex  jj.  Stray 
(1867),  L.  E.  2  Ch.  314;  36  L.  J.  Bk.  7;  Be  Brindhij,  1906,  1  K.  B.  377; 
75  L.  J.  K.  B.  211)  may,  instead  of  coming  in  under  it,  make  it  the  ground 
of  a  petition  for  adjudication,  provided  that  his  j)etition  is  presented  within 
three  calendar  months  after  the  execution  of  the  deed.  Adj  udication  avoids 
the  assignment,  and  the  debtor's  property  will  vest  in  the  trustee  in  bank- 
ruptcy, and  be  distributable  by  him  according  to  the  law  of  bankruptcy. 

If  the  assignment  is  avoided  by  baukruptcj'  ensuing  within  three  months, 
the  trustee  in  bankruptcy  may  treat  the  trustee  under  the  deed  as  a  tres- 
passer :  Re  Vaughan  (1884),  14  Q.  B.  D.  25  ;  Be  Coolc  (1909),  53  Sol.  J.  359  ; 
and  see  Davis  v.  Pdrie,  1906,  2  K.  B.  786 ;  75  L.  J.  K.  B.  992.  If  the  trustee  is 
unwilling  to  take  this  risk,  a  clause  should  be  inserted  in  the  deed  postponing 
realization  for  three  months,  or  a  clause  of  indemnity  from  the  creditors. 

If  the  trustee  wishes  for  remuneration,  it  must  be  provided  for  by  the 
deed. 

Sometimes  the  creditors  are  willing  to  accept  a  composition  uuaccom- 
j)anied  by  a  ccAsio  honorum,  and  in  such  cases  the  composition  is  generally 
made  payable  by  instalments,  and  secured  by  a  joint  and  several  covenant 
of  the  debtor  and  a  surety,  or  by  joint  and  several  promissory  notes  given  by 
them. 

By  the  Deeds  of  Arrangement  Act,  1887,  all  instruments  made  after  the 
1st  January,  1888,  whether  render  seal  or  not,  made  by,  for,  or  in  respect  of 
the  affairs  of  a  debtor  for  the  benefit  of  his  creditors  generally  (otherwise 
than  in  pursuance  of  the  bankruptcy  laws),  that  is  to  say,  an  assignment  of 
property,  a  deed  of  or  agreement  for  a  composition,  a  deed  of  inspectorship. 
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C.  D.,  of,  &c.,  and  E.F.,  of,  Sec.  (liereinafter  called  the  Trustees), 
of  the  2nd  part,  and  the  several  persons  and  firms  mentioned  in 
the  second  Schedule  hereto,  creditors  of  the  Debtor,  who  or 
whose  attorneys  or  agents  (h)  on  their  behalf  execute  or  other- 
wise accede  to  these  presents,  of  the  3rd  part : 

Whereas   it   has  been  agreed  between   the  Debtor   and  his  Recital  of 
creditors  that  such  arrangement  shall  be  made  as  is  hereinafter  afraii"ement*^ 
contained : 

And  whereas  the  Debtor  has  furnished  a  statement  of  his  tiiat  debtor 
affairs  to  the  Trustees,  and  from  such  statement  it  appears  that  statement  of 
his  property  consists  of  the  particulars  mentioned  in  the  first  TrusfeeT  *° 
Schedule  hereto : 

And  whereas  the  names  of  the  creditors,  and  of  the  amounts  Creditors  in 
owing  or  claimed  to  be  owing  to  them  respectively,  are  inserted  schedule. 
or  intended  to  be  inserted  in  the  second  Schedule  hereto : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows :—  witnessing 

part. 

1.  In  consideration  of  the  release  hereinafter  contained   the  pet^on^afm^-'^^ 
Debtor,  As  Beneficial  Owner,  hereby  assigns  unto  the  Trustees      Pf^^-y  ^^ 

letter  of  licence,  and  any  agreement  or  instrument  for  carrying  on  or 
winding  up  the  debtor's  business,  &c.,  are  required  to  be  registered  in  the 
manner  provided  by  the  Act  within  seven  clear  days  after  the  first  execution 
thereof  hj  the  debtor  or  any  creditor,  or,  if  executed  abroad,  within  such 
further  time  as  therein  mentioned.  An  unregistered  deed  is  void  :  Hedges  v. 
I'reston  (1899),  80  L.  T.  847 ;  secus  in  the  case  of  named  creditors :  Be 
Saumarez,  1907,  2  K.  B.  170  ;  76  L.  J.  K.  B.  828.  This  Act  does  not  apply 
to  arrangements  made  by  limited  companies :  He  Rileys,  1903,  '_'  Ch.  590 ; 
72  L.  J.  Ch.  678.  Every  such  deed  must  also  be  duly  stamped  with  the 
proper  inland  revenue  dutj%  and  also  with  a  stamp  denoting  a  duty  at  the 
rate  of  one  shilling  for  everj-  £100  of  the  sworn  value  of  the  property  passing, 
or  (where  no  property  jiasses)  the  amount  of  composition  payable  under  the 
deed. 

Under  the  Lands  Charges,  &c.  Act,  1888,  a  deed  of  arrangement  affecting 
land  must  also  be  registered  at  the  Land  Eegistry  in  order  to  bind  purchasers. 

By  the  Bankruptcy  Act,  1890,  s.  25,  trustees  of  arrangement  deeds  are 
required  to  transmit  accounts  to  the  Board  of  Ti'ade.  For  the  rules  under 
this  section  see  Williams  on  Bankruptcy,  9th  ed.,  798. 

The  execution  of  a  deed  of  arrangement  by  other  creditors  and  the 
insertion  of  their  names  with  the  amount  of  their  debts  in  a  schedule  after 
the  deed  is  registered  does  not  invalidate  the  registration  :  Re  Batten  (1889), 
22  Q.  B.  D.  085;  58  L.  J.  Q.  B.  o33  ;  and  see  Maskehjne  v.  Smith,  1903,  1 
K.  B.  671 ;  72  L.  J.  K.  B.  237. 

{b)  This  includes  one  member  of  a  firm  signing  on  behalf  of  the  firm. 


1160 


(precedents)  arrangements  with  creditors. 


Trust  for  sale 
and  conver- 
sion, and  to 
pay 


(1)  costs  and 
expenses  of 
arrangement : 


(2)  preferen- 
tial debts  in 
full ; 


(3)  divide 
residue  anion;; 
creditors 
rateably ; 


and  pay 
su.rplus  (if 
any)  to  Debtor. 


Power  to  post- 
pone sale  and 
conversion, 
and  to  manage 
business  in 
nieantime. 


All  the  personal  propert}'  of  the  Debtor  mentioned  in  the  first 
part  of  the  first  Schedule  hereto  : 

To  HAVE  and  receive  the  same  unto  the  Trustees  Upon  the 
trusts  and  subject  to  the  powers  and  provisions  hereinafter 
declared  concerning  the  same. 

2.  The  Trustees  or  the  survivor  of  them  or  the  executors  or 
administrators  of  such  survivor  or  other  the  trustees  or  trustee 
for  the  time  being  hereof  (hereinafter  included  in  the  expres- 
sion the  Trustees)  shall  sell,  call  in,  and  convert  into  money  the 
premises  hereby  assigned  at  such  times  and  in  such  manner  as 
they  shall  think  fit,  and  shall,  out  of  the  money  to  arise  thereby, 
in  the  first  place  pay  and  retain  all  costs,  charges,  and  expenses 
of  and  incidental  to  the  preparation  and  execution  of  these 
presents  and  the  negotiations  preparatory  hereto,  and  all  costs, 
charges,  and  expenses  of  and  incidental  to  the  execution  of  the 
trusts  and  powers  of  these  presents ;  And  shall  in  the  next  place 
pay  in  full  all  those  debts  of  the  Debtor  which  are  by  statute  (c) 
directed  to  be  paid  in  priority  to  other  debts  in  the  distribution 
of  the  property  of  a  bankrupt ;  And  shall  divide  the  residue  of 
the  said  money  among  the  parties  hereto  of  the  third  part 
rateably  according  to  the  amount  of  their  respective  debts,  in 
like  manner  as  if  the  Debtor  had  been  adjudged  a  bankrupt  on 
the  execution  of  these  presents,  and  so  that  all  debts  which 
would  have  been  provable  against  the  estate  of  the  Debtor  in 
bankruptcy  shall  be  provable  in  like  manner  against  his  estate 
under  these  presents ;  And  if  the  said  money  shall  be  more  than 
sufficient  to  pay  the  said  debts  in  full,  the  ultimate  surplus  shall 
be  paid  to  the  Debtor. 

3.  The  Trustees  may  postpone  the  sale  and  conversion  of  any 
part  of  the  premises  hereby  assigned  for  so  long  as  they  shall 
think  fit  (cc),  and  may  in  the  meantime  carry  on  and  manage 
the  business  of  the  Debtor,  and  ma}'  employ  the  Debtor  in  the 
management  and  winding  up  thereof,  and  may  allow  him  any 
reasonable     remuneration    for    his    trouble  ;     And   all   money 

(c)  Preferential  Payments  in  Bankruptcy  Act,  1888,  ss.  1,  2,  as  extended 
by  Workmen's  Compensation  Act,  1906,  s.  5  ;  Be  Milhr,  1893,  1  Q.  B.  327  ; 
62  L.  J.  Q.  B.  324  ;  Williams  on  Bankruptcy,  9th  ed.,  182.  Also  see  Friendly 
Societies  Act,  1896,  s.  35  ;  Re  EiJhech,  1910,  1  K.  B.  136  ;  79  L.  J.  K.  B. 
265. 

{<;■)  As  to  the  liabilities  of  trustees  under  a  deed  of  arrangement,  see 
o\  Sol.  J.  44. 
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received  by  the  Trustees  in  respect  of  the  profits  of  the  said 
business  or  otherwise  from  the  trust  premises  shall  be  held  upon 
the  trusts  hereinbefore  declared. 

4.  The  execution  of  these  presents  by  any  person  claiming  to  Trustees  to 
be   a   creditor   of   the  Debtor,  and  the  insertion  in  the  second  to  require 
Schedule  hereto  of  the  amount  alleged  or  claimed  to  be  owing  to  aiwed  debts 
him,  shall  not  preclude  the  Trustees  from  questioning  th'e  validity  ^^^^  *?  <^o™- 

'  ^  ...  promise,  &c. 

or  amount  of  the  alleged  debt,  or  from  requiring  such  evidence 
thereof  as  they  may  think  lit;  And  the  Trustees  may  compromise 
or  submit  to  arbitration  or  otherwise  settle  any  debt  claimed  to 
be  due  and  owing  from  the  Debtor,  and  any  difference  or  dispute 
which  may  arise  between  them  and  any  person  whomsoever 
respecting  the  trust  premises  or  any  claim  or  demand  thereon. 

5.  The  Debtor  shall  from  time  to  time  furnish  to  the  Trustees  Debtor  to 
such  further  statements  and  accounts  of  his  property,  and  of  his  accounts  to 
debts  and  engagements,  and  of  all  particulars  relating  thereto,  Jequhl'd  ^* 
together  with  such  evidence  in  verification  of  such  statements 

and  accounts  as  tliej  shall  require. 

6.  If  it  shall  hereafter  appear  (d)  that  the  Debtor  has  now  Debtor  to 
any  property  to  the  value  of  4"  10  or  upwards  not  included  in  the  and  leasehold 
first  Schedule  hereto,  all  such  property  shall,  at  the  request  of  ^m^To^^'^ 
the  Trustees  and  at  the  cost  of  the  trust  premises,  be  forthwith  Trustees, 
convej'ed  and  assigned,  or  otherwise  made  over  by  the  Debtor 

to  the  Trustees,  to  be  held  by  them  upon  the  trusts  hereinbefore 
declared  concerning  the  premises  hereby  assigned,  with  such 
variations  only  as  the  Trustees,  having  regard  to  the  nature  of 
the  propert}^  ma}-  consider  desirable. 

7.  In  consideration  of  the  premises,  the  parties  hereto  of  the  Release  by 
third  part  hereby  release  the  Debtor  from  all  debts,  claims,  and 
demands  whatever,  subject  nevertheless  to  the  provisions  herein- 
after contained  {<■). 

((/)  Sometimes  the  deed  purports  to  assign  not  only  the  specified  propertj', 
but  also  all  other  the  debtor's  estate  and  effects.  But  as  such  a  general 
description  might  pass  property  more  conveniently  dealt  with  by  a  separate 
instrument,  e.<j.,  real  estate,  leaseholds  with  onerous  covenants  (see  St. 
Thomas  s  Hospital  v.  llirhanUun,  1910,  1  K.  B.  271;  79  L.  J.  K.  B.  4SS), 
shares  in  companies,  money  owing  on  mortgages,  &c.,  a  covenant  as  above 
seems  a  more  convenient  plan. 

(e)  If  the  deed  is  avoided  as  an  act  of  bankruptcy,  and  the  debtor  is  made 
a  bankrupt,  this  release  is  avoided  also,  and  the  executing  creditors  may 
prove  in  the  bankruptcy:  Re  Stephenson  (1888),  20  Q.  B.  D.  540;  o7 
L.  J.  Q.  B.  451. 
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Kelease  not 
to  prejudice 
securities  or 
remedies 
against  third 
persons,  but 
creditor  to  be 
entitled  to 
dividend  on 
amount  of 
debt  after 
realizing  or 
giving  credit 
for  value  of 
securities. 


Trustees  to 
have  power  to 
avoid  the  deed 
if  any  creditor 
refuses  to 
accede. 


Disputes  to  be 
settled  by 
creditors  at 
a  meeting. 


Effect  of 
release  on 
surety. 


8.  Nothing  herein  contained  shall  prejudice  any  right  or 
remedy  which  any  creditor  may  have  against  any  person  (f) 
other  than  the  Debtor,  nor  prejudice  or  affect  any  mortgage,  lien, 
or  security  which  any  creditor  may  have  on  any  property  of  the 
Debtor  or  of  any  other  person ;  but  a  creditor  holding  any 
mortgage,  lien,  or  security  on  any  property  of  the  Debtor  shall  be 
entitled  to  receive  a  dividend  in  respect  only  of  the  amount  of 
the  debt  owing  to  him  after  realizing  or  giving  credit  for  the 
value  of  such  mortgage,  lien,  or  security  in  like  manner  as  he 
would  have  had  to  realize  or  give  credit  for  the  same  in  order  to 
obtain  a  dividend  in  case  of  bankruptcy ;  and  if  the  Trustees  and 
the  secured  creditors  shall  be  unable  to  agree  as  to  the  value  of 
the  security,  the  value  thereof  shall  be  referred  to  two  arbitra- 
tors, one  to  be  appointed  by  each  party,  and,  in  case  of  their 
disagreement,  to  an  umpire  to  be  appointed  by  the  arbitrators 
before  they  proceed  to  business. 

9.  If  any  creditor  or  creditors,  whose  debt  or  debts  together 

amount  to  £ over  and  above  the  value  of  any  security  or 

securities  held  by  him  or  them,  shall  refuse  or  decline  to  execute 
or  accede  to  these  presents,  then  and  in  such  case  the  Trustees 
may,  if  they  think  fit,  declare  by  writing  under  their  hands,  that 
these  presents  shall  be  void,  and  thereupon  the  same  shall  be 
void  accordingly,  and  the  premises  shall  be  reassigned  and 
restored  to  the  Debtor. 

10.  If  (g)  any  difficulty  or  question  shall  arise  in  the  execu- 
tion of  the  trusts  of  these  presents  wdiich  the  Trustees  may  wish 
to  refer  to  the  creditors,  they  may  call  a  meeting  of  the  creditors 
for  that  purpose,  to  be  held  at  such  time  and  place  as  the 
Trustees  shall  appoint,  and  any  resolution  passed  at  such 
meeting  by  a  majority  in  value  of  the  creditors  present  and 
voting  thereat,  in  reference  to  the  matter  referred  to  them,  shall 
bind  all  the  other  creditors. 

( / )  A  release  given  to  tlie  principal  debtor  discliarges  the  surety  also, 
unless  the  right  to  sue  the  latter  is  expressly  reserved.  In  the  case  of  such 
reservation,  the  suretj'',  if  made  to  pay,  can  proceed  against  the  principal 
debtor  to  be  indemnified,  nothwithstanding  the  release ;  or  he  may,  if  he 
pleases,  come  in  for  a  dividend  under  the  arrangement  in  the  place 
of  the  creditor  whom  he  has  paid,  in  which  case  he  will  be  bound  bj'  the 
release:  lie  JVhitehouse  (1888),  37  Ch.  D.  683;  57  L.  J.  Ch.  161.  See  also 
on  the  position  of  sureties,  Vol.  I.,  p.  799  et  scq. 

{(j)  Clauses  12,  13,  14  in  the  next  Precedent  may  be  substituted  for 
Clauses  10,  11,  12  in  the  above  Precedent,  if  desired. 
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11.  The  power  of  appointing  new  trustees  conferred  l)y  the  Power  to 
Trustee    Act,    1893,    shall    apply   to    these    presents    [and    be  trastees."^^^ 
exercisable  by  the  surviving  or   continuing  trustees  or  trustee 

for  the  time  being,  or  the  personal  representatives  of  the  last 
surviving  or  continuing  trustee  : 

Provided  always,  that  whenever  a  vacancy  shall  occur  in  the 
trusteeship,  the  jDerson  or  persons  in  whom  the  statutory  power 
shall  be  vested  (hereinafter  called  the  Donee  or  Donees)  shall 
call  a  meeting  of  the  parties  hereto  of  the  third  part,  at  such 
time  and  place  as  he  or  they  shall  appoint,  which  meeting 
shall,  by  a  majority  in  value  of  the  creditors  ]3resent  and  voting 
thereat,  choose  the  trustee  or  trustees  to  supply  the  vacancy, 
and  the  Donee  or  Donees  of  the  power  shall  appoint  the 
person  or  persons  so  chosen ;  and  a  statement  in  the  deed  by 
which  the  Donee  or  Donees  appoint  the  new  trustee  or  new 
trustees  to  the  effect  that  such  new  trustee  or  new  trustees  has 
or  have  been  duly  chosen  at  a  meeting  of  creditors  as  aforesaid 
shall  be  conclusive  evidence  of  the  fact  so  stated  in  favour  of 
any  purchaser  or  other  person  deriving  title  to  any  part  of  the 
trust  premises  under  these  presents  (//)]. 

12.  Any  meeting  of  creditors  hereby  authorised  to  be  called  How  meetiuga 
shall  be  summoned  by  sending  a  notice  thereof  through  the  post 

to  each  creditor  or,  his  agent  at  his  usual  or  last  known  place  of 
address  in  England  or  Wales,  such  notice  to  be  posted  fourteen 
days  at  least  before  the  day  of  meeting,  and  the  provisions  of 
section  sixty-seven  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  shall  apply  to  all  such  notices. 
In  witness,  &c. 

The  First  Schedule  above  referred  to. 

The  First  Fart  {lyroperty  included  in  this  asshjnmcnt). 

1.  The  stock-in-trade,  book  debts  (i),  credits,  chattels,  and 
effects  belonging   or   owing   to   the   Debtor   in  connexion  with 

(A)  The  portion  of  this  dause  within  brackets  may  be  omitted  where  it  is 
thought  that  the  i^ower  may  be  safely  left  in  the  surviving  trustee,  &.C., 
without  a  meeting  of  creditors. 

{i)  See  Burlinson  v.  Hall  (1884),  12  Q.  B.  D.  347;  53  L.  J.  Q.  B.  222. 
Before  suing  a  book  debtor,  express  notice  of  this  assignment  should  be 
given  to  him. 
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his  business  of ,  carried  on  at  • ,  and  tbe  goodwill  of  the 

said  business. 

2.  The  furniture  and  household  effects  (k)  in  and  about  the 

messuage  at  ,  wherein  the  Debtor  resides,  except  what  is 

comprised  in  the  second  part  of  this  Schedule. 

(Add  any  otJwr  jxirticiilars.) 

The  Second  Part  {property  excluded). 

The  wearing  apparel  of   the  Debtor  and  of   the  members  of 
his  family. 

{Add  any  other  particidars.) 
The  Second  Schedule  above  referred  to. 


Name  and  Signatm-e  of  Creditor. 

Amount  of  Debt. 

Seal. 

Debtor 
conveys  and 
assigns  free- 
hold and 
leasehold 
proiDertjr  to 
Trustees. 


No.  II. 

CONVEYANCE  and  Assignment  hy  a  Debtor  of  all  his 
Eeal  and  Personal  Estate  to  Trustees  for  the 
Benefit  of  Ids  Creditors  (/). 

THIS  INDENTUEE,  &c.  {Parties  and  recitals  as  in  Prec.  L): 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  consideration  of  the  release  hereinafter  contained,  the 
Debtor,  As  Beneficial  Owner,  hereby  conveys  and  assigns  unto 
the  Trustees 

{k)  This  deed  does  not  require  registration  as  a  bill  of  sale ;  see  Bills  of 
Sale  Act,  1878,  s.  4;  see  also  General  Furnishing  Co.  v.  Ve^in  (1863),  2  H.  & 
C.  153 ;  32  L.  J.  Ex.  220. 

(/)  This  deed  must  be  registered  under  the  Deeds  of  Arrangement  Act, 
1887,  and  the  Land  Charges,  &c.  Act,  1888,  see  p.  1158,  suj^. 

There  is  no  advantage  in  having  a  separate  conveyance  of  the  real  estate, 
because  siich  separate  conveyance  would  have  to  be  registered,  and  the 
other  deed  could  not  be  kept  off  the  title. 
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All  and  singular  the  freehold  and  leasehold  hereditaments 
described  in  the  first  part  of  the  first  Schedule  hereto, 

To  HOLD  as  to  the  said  freehold  hereditaments  unto  and  To 
THE  USE  of  the  Trustees  in  fee  simple, 

And  as  to  the  said  leasehold  hereditaments  unto  the  Trustees 
for  the  residues  of  the  respective  terms  granted  by  the  respective 
Leases  mentioned  in  the  same  part  of  the  said  Schedule  at  the 
rents,  and  subject  to  the  lessee's  covenants  by  and  in  the  same 
Leases  respectively  reserved  and  contained  ;  And  as  to  all  the 
said  freehold  and  leasehold  hereditaments  Upon  the  trusts 
liereinafter  declared. 

2.  (i.)  For  the  consideration  aforesaid  the  Debtor  hereby  covenant  by 
covenants  with  the  Trustees  and  ^Yith  each  of  them  that  the  .^sl'in'^iease- 
Debtor  will,  at  the  request  of  the  Trustees  or  the  survivor  of  iioidsand 

.     .  .  transfer 

them  or  the  executors  or  administrators  of  such  survivor  or  other  stocks,  &c., 
the  trustees  or  trustee  for  the  time  being  hereof  (hereinafter 
included  in  the  exjiression  the  Trustees)  and  at  the  cost  of  the 
trust  estate  [assign  (/»)  the  leasehold  hereditaments  described  in 
the  second  part  of  the  first  Schedule  hereto  unto  the  Trustees 
for  the  residues  of  the  respective  terms  granted  by  the  respective 
Leases  mentioned  in  the  same  part  of  that  Schedule  at  the 
rents  and  subject  to  the  lessee's  covenants  by  and  in  the  same 
Leases  respectively  reserved  and  contained,  And  also  will,  at 
the  like  request  and  cost],  transfer  or  cause  to  be  transferred 
the  investments  mentioned  in  the  second  part  of  the  first 
Schedule  hereto  into  the  names  of  the  Trustees  ;  And  will  in 
the  meantime  stand  possessed  of  the  said  [leasehold  property,] 
investments  and  the  [rents,  profits,]  and  income  thereof.  In 
TRUST  for  the  Trustees,  absolutely,  to  be  held  by  them  Upon  the 
trusts  hereinafter  declared  concerning  the  same. 

(ii.)  For  the  consideration  aforesaid  the  Debtor  hereby  irre- 
vocably appoints  the  Trustees  and  each  of  them  to  be  his 
attorneys  and  attorney  in  his  name  and  as  his  act  and  deed  or 
otherwise,  to  sign,  seal,  and  deliver  any  such'  assignment  or 
transfer  as  aforesaid,  or  any  disposition  required  for  giving 
efi'ect  to  the  trust  for  sale,  or  any  power  hereby  conferred. 

3.  For  the  consideration  aforesaid  the  Debtor,  As  Beneficial  Debtor  assigns 
Owner,  hereby  assigns  unto  the  Trustees  pertyTo  ^"°" 

Trustees  in 

{in)  Where  the  lease  contains  onerous  covenants,  the  debtor  should  and  convert, 
.covenant  to  assign  it,  instead  of  making  an  actual  assignment. 
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Power  to  post- 
pone sale  and 
conversion, 
and  to  manage 
property  in 
meantime. 


Meetings  of 
creditors  to 
be  called  on 
requisition  of 
a  certain 
number  or  ;  t 
discretion  of 
Trustees. 


All  the  property  described  in  the  third  part  of  the  first 
Schedule  hereto  (except  the  property  mentioned  in  tlie  fourth 
part  of  that  Schedule), 

To  HAVE  and  eeceive  the  same  unto  the  Trustees  Upon  the 
trusts  hereinafter  declared  concerning  the  same. 

4.  The  Trustees  shall  sell,  call  in,  and  convert  into  money  the 
property  comprised  in  the  first,  second,  and  third  parts  of  the 
first  Schedule  hereto,  at  such  time  or  times  and  in  such  manner 
as  they  shall  think  tit,  and  shall,  out  of  the  money  to  arise  thereby 
in  the  first  place,  pay,  &c.  {as  in  Prec.  I.,  Clause  2). 

5.  The  Trustees  may  postpone  the  sale  and  conversion  of  all 
or  any  part  of  the  trust  premises  for  so  long  as  they  think  fit, 
and  may  at  their  discretion  lease,  manage,  and  otherwise  deal 
with  any  freehold  or  leasehold  property  remaining  unsold  in 
such  manner  as  they  may  think  fit,  with  liberty  to  exercise  all 
the  powers  which  are  by  the  Settled  Land  Acts,  1882  to  1890, 
conferred  on  a  tenant  for  life  and  to  expend  money  in  repairs, 
insurance  against  fire,  and  other  outgoings  and  expenses  inci- 
dental to  the  management  thereof,  and  may  carry  on  and  manage 
the  business  of  the  Debtor,  and  may  employ  the  Debtor  in  or 
about  the  management  and  winding  up  of  the  same,  and  may 
pay  to  him  any  reasonable  remuneration  for  so  doing ;  And  all 
rents,  profits,  and  other  money  received  by  the  Trustees  in 
respect  of  the  property  or  business  shall  be  held  Upon  the 
trusts  hereinbefore  declared. 

6 — 11.  {TJie  same  as  Clauses  4 — 9  in  Vrec.  I.) 
12.  The  Trustees  (»)  may,  whenever  they  think  fit,  and  they 
shall,  if  required  so  to  do  in  writing  by  not  less  than  one-fourth 
in  value  of  the  creditors,  summon  a  general  meeting  of  the 
creditors  for  the  purpose  of  considering  any  matter  connected 
with  the  estate  of  the  Debtor  or  the  execution  of  the  trusts 
of  these  presents.  Every  such  meeting  shall  be  summoned  by 
a  notice  in  writing,  specifying  the  day,  jjlace,  and  hour  and 
object  of  the  meeting,  which  notice  shall  be  sent  through  the 
post  to  every  creditor  or  his  agent  at  his  usual  or  last  known 
j)lace  of  abode  in  England  or  Wales,  and  shall  be  posted  fourteen 
days  at  least  befoie  the  day  of  meeting.     And  the  provisions  of 


(h)  As  alternative  clauses  for  12,   13,  14,  see  Clauses   10,  11,  12   in  last 
Precedent. 
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seel  ion   sixty-seven  of   the  Conveyancing  and  Law  of  Property 
Act,  1881,  shall  apply  to  ever}'  such  notice. 

13.  Any  resolution  passed  at  a  meeting  summoned  as  afore-   what  majority 

•  11  ...,  .  11P1  •       necessarj-  to 

said  by  a  majority  m  number  representmg  one-half  at  least  ni  pass  a 

value  of  the  creditors  present  and  voting  thereat,  shall  bind  all 

the  other  creditors ;  And  in  particular  such  majority  may  by  a  Power  to 

.  r^         ,  1-1  remove  a 

resolution  remove  a  trustee  from  omce  for  any  reason  which  may  trustee  and 
aj^pear  to  them  sufficient,  and  may  appoint  a  trustee  or  trustees  addi^Fonai  and 
either  in  addition  to  any  acting  trustee  or  trustees  for  the  time  "^^^'  trustees. 
being,  or  in  the  place  of  any  trustee  or  trustees  who  may  have 
died  or  shall  be  desirous  of  resigning  office,  or  shall  have  been 
removed  from  office  as  aforesaid ;    and  every  additional  or  new 
tiaistee  ma}^  act  in  the  execution  of  the  trusts  and  powers  of 
these  i^resents  as  fully  and  effectually  as  if  he  had  been  herelj}^ 
appointed  a  trustee  ;     And  ui^on  every  such  appointment  such 
deeds  and  things  shall  be  executed  and  done  by  all  persons  in 
whom  the  trust  property  or  any  part  thereof  shall  be  vested,  as 
shall  be  necessarj'  or  proper  for  giving  effect  thereto. 

14.  "Whenever  a  resolution  shall  be  passed  at  a  meeting  of  Resolution 

T  p  1  1      c  •  of  meeting : 

creditors  for  the  removal  of  a  trustee  or  the  aiDpomtment  of  a  iiow  to  be 
new  or  additional  trustee,  a  copy  of  such  resolution,  purjDorting  p^°^^'' 
to  be  signed  by  the  chairman  of  the  meeting,  shall  be  sufficient 
evidence  that  the  meeting  was  duly  convened  and  the  resolution 
duly  passed  by  the  required  majorit}^  of  creditors,  and  no  pur- 
chaser or  other  person  deriving  title  to  any  j^roperty  under  any 
sale  or  disposition  made  by  a  trustee  appointed  under  aiw  such 
resolution  shall  be  bound  or  concerned  to  see  or  inquire  into  the 
regularity  or  validity  of  such  appointment. 
In  witness,  &c. 

The  First  Schedule  above  referred  to. 

The  First  Part  (frccliolds  and  leaseholds  eonveyed  and  assigned). 

The  Second  Part  {onerous   leaseholds  and  stocks  and    sltares  in 
conqmnies  covenanted  to  he  assigned). 

The  TJiird  Part  {other  i)ersonal  estate  included  in  assignment). 

The  Fourth  Part  {property  excluded). 

The  Second  Schedule  above  referred  to. 
[Names  oj  creditors  and  amounts  of  debts,  lCc,  as  in  Prec.  J.) 
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No.  III. 

DEED  OF  COVENANT  hy  Debtor  and  tiro  SuRETiES^fo 
jKiTj  a  Composition  of  Ten  Shillings  in  the  Pound 
to  a  Trustee  for  the  Creditors,  and  Release  of 
Debtor  (o). 


Parties. 


THIS   INDENTURE,  made  the 


day  of ,  Between 


Recital  of 
debts. 


Agreement  for 
composition. 


Covenant  by 
Debtor  and 
Sureties  to  pay 
composition. 


A.  B.,  of,  &c.  (hereinafter  called  the  Debtor),  of  the  1st  part, 
C.  D.,  of,  &c.,  andE.  F.,  of,  &c.  (hereinafter  called  the  Sureties), 
of  the  2nd  part,  G.  H.,  of,  &c.  (hereinafter  called  the  Trustee),  of 
the  3rd  part,  and  the  several  persons  and  firms,  mentioned  in 
the  Schedule  hereto,  creditors  of  the  Debtor,  who  or  whose 
attorneys  or  agents  on  their  behalf  execute  or  otherwise  accede 
to  these  presents,  of  the  4th  part : 

Whekeas  the  Debtor  is  indebted  to  the  parties  hereto  of  the 
fourth  part  in  the  sums  set  opposite  to  their  names  in  the 
Schedule  hereto  : 

And  whereas  it  has  been  agreed  between  the  Debtor  and  his 
creditors  that  the  creditors  shall  accept  a  composition  of  ten 
shillings  in  the  pound  on  their  respective  debts,  to  be  paid  by 
instalments,  and  to  be  secured  by  the  joint  and  several 
covenants  of  the  Debtor  and  the  Sureties,  and  that  the  Trustee 
shall  be  the  trustee  for  receiving  and  distributing  the  said 
composition  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  consideration  of  the  release  hereinafter  contained,  the 
Debtor  and  the  Sureties  hereby  jointly  and  severally  covenant 
with  the  Trustee  to  pay  to  him,  by  three  equal  instalments,  on  the 

day  of  — — ,  the day  of ,  and  the  — —  day  of 

,  a  sum  of  money  sufficient  to  provide  a  composition  of  ten 

shillings  in  the  pound  on  all  the  debts  owing  from  the  Debtor  to 
his  creditors  (subject  as  regards  secured  debts  to  the  provision 
relating  thereto  hereinafter  contained),  to  be  applied  by  the 
Trustee  in  the  payment  of  such  composition  accordingly ;  And 
also  to  pay  to  the  Trustee  on  demand  a  furt;her  sum  of  money 
sufficient  to  meet  all  costs  and  expenses  incurred  by  the  Trustee  in 


(o)  If  the  composition  is   made  j^aj'able  through   a   trustee,  a  rateable 
division  among  the  creditors  without  any  preference  or  priority  is  secured. 
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or  about  or  in  connexion  with  this  arrangement  to  be  apphed  by 
the  Trustee  in  pa^-ment  of  such  costs  and  expenses  accordingly. 

2.  In  consideration  of  the  foregoing  covenant  the  parties  hereto  Release  of 
of  the  fourth  part  herebj^  release  the    debtor  from  all  debts,  creditors.'^ 
claims,  and  demands  whatsoever,  subject  to  the  provisions  herein 
contained, 

3.  Nothing   herein    contained    shall   prejudice    any  right    or  Provisions  of 

,..,  ,.,  ,  .,  .,  this  deed  not 

remedy  which  any  creditor  may  have  against  any  person  other  to  prejudice 
than  the  Debtor,  nor  prejudice  or  affect  any  mortgage,  lien,  or  orother^"^"^ 
security  which  any  creditor  may  have  on  any  property  or  effects  ''^,^^y}^^]°^ 
of  the  Debtor,  or  of  any  other  person  ;  but  a  creditor  holding  any 
mortgage,  lien,  or  security  on  any  property  of  the  Debtor   shall 
be  entitled  to  receive  the  composition  hereby  provided  in  respect 
only  of  the  amount  of  the  debt  owing  to  him  after  realizing  or 
giving  credit  for  the  value  of  such  mortgage,  lien,  or  security,  in 
like  manner  as  he  would  have  had  to  realize  or  give  credit  for 
the  same  in  order  to  obtain  a  dividend  in  case  of  bankruptcy. 
In  witness,  &c. 

The  Schedule   above  eeferred  to. 

{Names  of  ci-editos  and  amounts  of  their  debts,  <.(■€.,  as  i)i  'i)ul 
Schedule  to  Pree.  I.). 


No.  IV. 

DEED  of  Covenant  hy  a  Debtor  and  his  Surety  to  pay  a 
Composition  to  Creditors  without  the  intervention  of  a 
Trustee. 

THIS    INDENTURE,  made  the day  of ,  Between  Parties. 

A.  B.,  of,  &c.  (hereinafter  called  the  Debtor),  of  the  1st  part, 
C.  D.,  of,  kc.  (hereinafter  called  the  Surety),  of  the  2nd  part,  and 
the  several  persons  and  firms  mentioned  in  the  Schedule  hereto, 
being  creditors  of  the  Debtor,  who  or  whose  attorneys  or  agents 
execute  these  presents  (hereinafter  called  the  Creditors),  of  the 
3rd  part : 

Whereas  the  Del)tor  is  indebted  to  the  Creditors  in  the  sums  Recital  of 
set  opposite  to  their  names  in  the  Schedule  hereto  : 

And  whereas  it  has  been  agreed  that  the  Creditors  shall  accept  Agreement  for 
a  composition  of  ten  shillings  in  the  pound,  payable  by  two  equal  '■""'p^^'^'^"- 
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•'precedents)  arrangements  with  creditors. 


Debtor  and 

Surety  cove- 
nant to  pay 
to  Creditors 
composition, 
[or  to  deliver 
joint  and 
several  pro- 
missory notes 
for  composi- 
tion] . 


instalments,  and  to  be  secured  by  the  joint  and  several  covenants  of 
the  Debtor  and  the  Surety  in  manner  hereinafter  appearing  : 

NOW  THIS  INDENTUEE  WITNESSETH   as  follows:— 

1.  In  consideration  of  the  release  hereinafter  contained  the 
Debtor  and  the  Surety  hereby  jointly  and  severally  covenant  with 
the  Creditors  and  with  each  of  them  to  pay  to  them  resj)ectively 
a  sum  equal   to  five  shillings  in  the  jjomid  on  their  respective 

debts  on  the day  of next,  and  a  further  sum  of  money 

equal  to  five  shillings  in  the  pound  on  their  respective  debts  on 

the day  of next  [or  to  deliver  to  them  respectively  the 

joint  and  several  promissory  notes  of  the  Debtor  and  the  Surety 
for  the  payment  to  each  creditor  of  a  sum  of  money  equal  to  five 
shillings  in  the  pound   on  the  debt  owang  to  that  creditor,  on 

the day  of next,  and  of  a  further  sum  of  money  equal 

to  five  shillings  in  the  pound  on  the  same  debt  on  the day 

of next]. 

2  AND  3.      {As  in  last  Precedent.) 


In  witness,  &c. 


The   Schedule  above  referred  to  (as  in  2nd 
Schedule  to  Prcc.  I.). 


No.  V. 

RELEASE  hi/  Creditors  on  receiving  Promissory  Notes 
for  a  Composition  on  their  Debts  from  the  Debtor  and 
a  Surety. 


Parties 


Eecital  of 
agreement  for 
composition. 


THIS  INDENTURE,  made  the day  of ,  Between  the 

several  j)ersons  and  firms  whose  hands  and  seals  are  hereunto 
subscribed  and'  affixed  (hereinafter  called  the  Creditors),  being 
creditors  of  A.  B.,  of,  &c.  (hereinafter  called  the  Debtor),  of  the 
one  part,  and  the  Debtor,  of  the  other  part : 

Whereas  at  a  meeting  lately  held  of  the  Creditors  it  was 
agreed  that  the  Creditors  should  accept  a  composition  of  ten 
shillings  in  the  pound  on  their  respective  debts,  payable  by  two 

equal  instalments  on  the  — —  day  of and  the day  of 

,  to  be  secured  by  the  joint  and  several  promissory  notes  of 

the  Debtor,  and  of  C.  D.,  of,  &c.,  as  his  surety ;  And  it  was  also 
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agreed  that  as  regards  the  debt  of  any  creditor  secured  by  any 
niortgage  or  charge  upon  any  property  of  the  Debtor  the  security 
should  be  valued  and  such  creditor  should  be  entitled  to  the 
composition  in  respect  only  of  the  balance  of  tlie  debt  over  and 
above  the  value  of  the  security  : 

And  whereas  the  names  of  the  Creditors,  the  amounts  of  their  Cieditoia 
respective  debts,  and,  in  the  case  of  secured  debts,  the  amount  sXduie 
at   which    the  securities  for    the   same  have  been   valued,  are 
respectively  mentioned  in  the  Schedule  hereto  : 

And  whereas  in  pursuance  of  the  aforesaid  agreement  the  That  pi-omis- 
Debtor  and  the  said  C.  I),  have  delivered  to  the  Creditors  respec-  Debto^fnd^ 
tively  joint  and  several  promissory  notes  for  the  payment  to  surety  have 

/ 1  , T  1  e  ,        e  „  '  ,  heen  given 

tnem  on  the day  of next  of  sums  of  money  equal  to  to  all  the 

five  shillings  in  the  pound,  and  on  the day  of next  of 

sums  of  money  equal  to  five  shillings  more  in  the  pound  on 
their  respective  debts,  or,  in  the  case  of  secured  debts,  on  the 
balance  of  those  debts  respectively  after  deducting  the  value  of 
the  securities  for  the  same,  as  the  Creditors  hereby  respectively 
acknowledge  : 


Creditors. 


NOW  THIS  INDENTUEE  WITNESSETH  that  in  considera-  wHnessi.g 
tion  of  the  delivery  to  them  of  the  said  promissory  notes,  the  ^""'*' 
Creditors  and    each  of   them    hereby    respectively  release    the  Creditms'? 
Debtor  from  all  debts,  claims,  and  demands  whatsoever : 

Provided  always,  that  this   release  shall    not  prejudice   any  Release  not  to 
right  or  remedy  which  any  creditor  may  have  against  any  person  aSSst"''*^'* 
other  than  the  Debtor  in  respect   of  any  debt  hereby  expressed  sureties,  &c. 
to  be  released  ;  and   any  creditor  having  a  mortgage  or  charge 
on  any  property  of  the  Debtor  shall  be  entitled  to  enforce  the 
same  for  the  amount  stated  to  be  the  value  thereof  in  the  third 
column  of  the  Schedule  hereto  and  no  more. 

In  witness.  Sec. 

The  Schedule  arove   referred  to. 
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Parties. 


Eecital  of 

bankruptcy 

petition 

and  order 

appointing 

receiver. 


That  a  com- 
f)Osition  liaa 
teen  accepted 
and  approved 
by  Court,  to 
be  guaranteed 
by  a  surety. 


Joint  and 
several  cove- 
nants by 
Debtor  and 
Surety  with 
trustee  to  pay 
composition. 


(precedents)  arrangements  with  creditors. 

No.  VI. 

DEED  of  Covenant  hy  a  Debtor  and  his  Surety  to  secure 
a  Composition  of  Ten  Shillings  in  the  Pound  hij 
Instalments  imrsuant  to  Section  3  of  the  Bankruptcy 
Act,  1890  (i^). 


THIS    INDENTUEE,   made  the 


day  of 


Between 


A.  B.,  of,  &c.  (hereinafter  called  the  Debtor),  of  the  1st  part, 
C.  D.,  of,  &c.  (hereinafter  called  the  Surety),  of  the  2nd  part,  and 
E.  F.,  of,  &c.  (hereinafter  called  the  Trustee),  of  the  3rd  part: 

Whereas  a  bankruptcy  petition  against  the  Debtor  was  lately 
presented  to  the  High  Court  of  Justice  [or  the  County  Court  of 
],  and  by  an  Order  of  the  said  Court,  made  upon  such  peti- 
tion on  the •  day  of ,  19 — ,  the  official  receiver  of  the 

Court  was  constituted  receiver  of  the  estate  of  the  Debtor : 

And  whereas  a  composition  in  satisfaction  of  the  debts  owing 
from  the  Debtor  in  the  terms  mentioned  in  the  Schedule  hereto 
has  been  duly  accepted  and  ajDproved  b}^  the  creditors,  and  has 
been  sanctioned  by  the  said  Court : 

And  whereas  it  is  one  of  the  terms  of  the  composition  that  the 
payment  thereof  shall  be  guaranteed  by  the  Surety,  and  that  the 
Trustee  shall  be  the  trustee  to  receive  and  distribute  the  same  : 

NOW  THIS  INDENTURE  WITNESSETH,  that  in  considera- 
tion of  the  premises  the  Debtor  and  the  Surety  hereby  jointly 
and  severally  covenant  with  the  Trustee,  as  such  trustee  as  afore- 
said, that  the  Debtor  and  Surety,  or  one  of  them,  will  duly  pay 

[p)  This  section  authorises  a  majority  in  number  representing  three- 
fourths  in  value  of  all  the  creditors  to  accept  at  a  meeting  a  proposal  for 
a  composition  or  a  scheme  of  arrangement  of  the  debtor's  affairs,  and  the 
composition  or  scheme,  when  approved  by  the  Court,  is  binding  on  all  the 
creditors,  see  Re  E.  A.  B.,  1902,  1  K.  B.  457  ;  71  L.  J.  K.  B.  356;  Re  PiUinij, 
1903,  2  K.  B.  50;  72  L.  J.  K.  B.  392;  also  Re  Ketf,  1905,  2  K  B.  666;  74 
L.  J.  K.  B.  694. 

In  the  above  Precedent  it  is  supposed  that  the  creditors  are  -willing  to 
accept  the  personal  securitj'  of  the  debtor  and  a  surety  without  a  cessio 
honvrum.  If  there  had  been  no  surety,  the  resolution  of  the  creditors 
embodying  the  terms  of  the  composition,  and  the  order  of  the  Court 
approving  it,  would  have  been  sufficient,  but  a  separate  instrument  is 
necessary  to  bind  the  suretj^;  see  Ex  p.  Mirahita  (1875),  L.  E.  20  Eq.  772; 
44  L.  J.  Bk,  119. 
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all  money  from  time  to  time  payable  by  tbe  Debtor  according  to 
tbe  terms  of  the  composition  mentioned  in  the  Schedule  hereto  as 
and  ^Yhen  the  same  respectively  shall  become  payable. 
In  witness,  &c. 

The  Schedule  above  referred  to. 

Terms  of  Composition. 

1.  The  Debtor  is  to  pay  in  full  and  in  j)riority  to  all  others  Preferential 
those  debts  which  are  by  statute  directed  to  be  so  paid  in  the  paid  first, 
distribution  of  the  property  of  a  bankrupt  (q). 

2.  The  Debtor  is  to  pay  a  composition  of  ten  shillings  in  the  a  composition 
pound  on  all  his  debts  (other  than  such  preferential  debts  as  to  beV^d  on 
aforesaid)  in  satisfaction  of  such  debts,   by  three  equal  instal-  histahuents^^ 
ments  at  the  times  following  {State  the  days  on   ichieh  the  instal- 
ments are  to  he  paid). 

'6.  The  Debtor  is  to  pay  all  the  costs,  charges,  and  expenses  Costs  to  be 

incurred  in  and  about  the  proceedings  in  bankruptcy,  including  D^btoJ. 
the  costs  of  and  incident  to  this  composition. 

4.  All  debts  provable  in  bankruptcy  shall  be  deemed  debts  what  shall  be 

„,.  ..  -,  ..  deemed  debts. 

tor  the  purpose  ot  this  composition,  and  the  composition  shall 
be  jjayable  in  respect  of  such  amount  as  would  have  been  so 
provable. 

6.  Nothing  herein  contained  shall  j)rejudice  any  right  or  Provision  as 
remedy  which  any  creditor  may  have  against  any  other  person  creditors. 
than  the  Debtor,  nor  prejudice  or  afiect  any  mortgage,  lien,  or 
security  which  any  creditor  may  have  on  any  property  or  effects 
of  the  Debtor,  or  of  any  other  person  ;  but  a  creditor  holding 
any  such  mortgage,  lien,  or  security  shall  be  entitled  to  receive 
the  said  composition  in  respect  only  of  the  amount  of  the  debts 
owing  to  him  after  realizing  or  giving  credit  for  the  value  of  such 
mortgage,  lien,  or  security,  in  like  manner  as  he  would  have  had 
to  realize  or* give  credit  for  the  same  in  order  to  obtain  a  dividend 
in  case  of  bankruptcy. 

6.  The  composition  is  to  be  guaranteed  by  the  Surety.  Surety. 

7.  The  Trustee  shall  be  the  trustee  to  receive  and  distribute  Trustee, 
the  composition. 

(</)  See  note  {<■)  to  p.  1160,  sk}).  as  to  preferential  payments. 
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DIVISION   XVIII. 

POWERS  OF  ATTORNEY. 


Definition  of  a 
power  of 
attorney  and 
its  liability  to 
revocation. 


The  Conv. 
Act,  1881. 


The  Conv. 
Act,  1882. 


The  Trustee 
Act,  1893. 


Form  of 
execution  by 
attorney. 


No.  I. 

GENERAL  Power  of  Attorney  (a). 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B.,  of, 
&c.,  being  about  to  leave  England  and  to  reside  abroad  for  some 

(o)  A  power  of  attorney  is  an  authority  given  in  due  form  of  law  hj  one 
i:)erson  to  another  to  act  for  him.  By  common  law,  a  power  of  attorney  is 
revocable  by  the  grantor  at  any  time,  unless  given  for  valuable  considera- 
tion:  WaJnh  V.  Wltitciimh,  2  Esp.  Ca.  565;  Smart  v.  Haudars  (184T),  5  C.  B 
916;  17  L.  J.  C.  V.  2o8 ;  and  it  determines  on  his  death:  Watson  v.  KItkj 
(1815),  4  Camp.  272;  Wnlkue  \\  Coolc,  o  Esp.  117.  The  law  in  this  respect 
has  been  modified  in  favour  of  piirchasers,  trustees,  and  others  b}'  the 
following  statutory  23rovisions. 

Under  the  Conv.  Act,  1881,  s.  47,  no  person  acting  in  good  faith  in 
pursuance  of  a  power  of  attorney  is  liable  for  so  acting,  although  unknown 
to  such  person  the  princijjal  has  revoked  the  power,  or  has  died  or  become  a 
lunatic  or  a  bankrupt. 

Under  the  Conv.  Act,  1882,  ss.  8,  9,  acts  done  under  a  power  of  attorney 
given /(*?•  raliiahle  consideration,  and  in  the  instrument  creating  the  power 
expressed  to  be  irrevocable,  are  valid  in  favour  of  purchasers,  notwithstand- 
ing the  death,  lunacy,  marriage,  bankruptcy,  or  any  act  of  the  donor  of  the 
power,  and  notwithstanding  that  the  purchaser  or  the  donee  of  the  power 
has  notice  of  such  death,  &c.  Such  a  power  is  as  effectual  as  a  conveyance 
unless  the  attorney  dies  without  exercising  it.  Acts  done  under  any  power 
of  attorney,  ivliether  (jiven  for  valuable  consideration  or  not  and  in  the  instrument 
creating  the  power  expressed  to  he  irrevocable  for  a  specified  time  not  exceedimj  one 
year  from  the  date  thereof,  are  valid  in  favour  of  purchasers,  and  the  power 
is  irrevocable  during  that  fixed  time,  notwithstanding  the  death,  marriage, 
lunacy,  bankruptcy,  or  any  act  of  the  donor  of  the  power,  and  notwithstand- 
i]ig  that  the  purchaser  or  the  donee  of  the  power  has  notice  of  such 
death,  &c. 

Under  the  Trustee  Act,  1893,  s.  23,  a  trustee  acting  or  paying  money  in 
good  faith  under  a  power  of  attorney  is  not  liable  for  such  act  or  i:)ayment, 
if  the  power  has  been  revoked  unknown  to  him  by  the  death  or  some  act 
of  the  donor  of  the  power. 

Formerly  an  attorney  was  obliged  to  execute  his  power  in  the  name  of 
the  principal,  and  this  is  still  the  more  correct  form  to  observe,  excej^t 
where  a  company  is  the  attorney.  However,  under  the  Conv.  Act,  1881, 
s.  46,  an  attorney  may  execute  any  instrument  in  and  with  his  own  name, 
signature,  and  seal. 

Generally,  as  to  a  power  of  attorney,  see  Wolst.  Conv.  Acts,  9th  ed. 
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time  do  this day  of ,  hereby  ai)]ioint  C.  D.,  of,  Sec,  and    Appointment 

,  ,  ,  ,  -,        ,  of  attorney. 

E.  F.,  of,  Szc,  and  each  of  them,  to  be  my  attorneys  and  attorney 
for  the  purposes  hereinafter  mentioned  (A),  (that  is  to  say)  : — 

1.  To  receive  the  rents  and  profits  of  and  manage  all  the  To  manage 
messuages,  farms,  lands,  and  hereditaments  of  whatever  tenure 
and  of  any  share  or  interest  therein  of  or  to  which  I  now 
am,  or  at  any  time  or  times  hereafter  shall  or  may  become 
seised,  possessed,  or  entitled  for  any  estate  or  interest  whatso- 
ever, with  liberty  in  the  course  of  such  management  to  let 
or  demise  the  said  premises,  or  any  part  thereof,  either  from 
year  to  year  or  for  any  term  or  number  of  years,  or  for  any 
less  period  than  a  3'ear,  at  such  rents,  and  either  with  or 
without  an}'  fine  or  premium,  and  subject  to  such  covenants  and 
conditions  as  my  said  Attorneys  or  Attorney  shall  think  fit ;  and 
with  liberty  also  to  accept  surrenders  of  leases  or  tenancies,  to 
make  allowances  to  and  arrangements  with  lessees,  tenants,  and 
others,  to  cut  timber  and  other  trees,  whether  for  repairs,  sale, 
or  otherwise,  to  repair  and  rebuild  houses  or  other  buildings, 
and  to  insure  the  same  against  damage  by  fire,  tempest,  or 
otherwise,  to  repair  fences,  to  drain  or  otherwise  improve  the 
premises,  or  any  part  thereof,  to  appoint  and  employ  bailifis, 
game-keepers,  agents,  servants,  and  others  to  assist  in  the 
management  of  the  premises,  and  to  remove  them  and 
appoint  others  in  their  place,  and  to  pay  and  allow  to  the 
persons  to  be  so  employed  as  aforesaid  such  salaries,  wages,  or 
other  remuneration  as  my  said  Attorneys  or  Attorney  shall 
think  fit  ;  And  with  power  also  to  give  effectual  receipts  and 
discharges  for  the  rents  and  profits  of  the  premises,  and  on 
non-payment  of  any  rent  or  the  breach  of  any  covenant,  agree- 
ment, or  condition  which  ought  to  be  observed  or  performed  by 
any  lessee  or  tenant,  to  take  such  proceedings  by  distress,  action, 

For  stamps  on  a  power  of  attorney,  see  Alpe,  11th  ed.,  155. 

Instruments   containing   powers   of   attorney   may   be   deposited   in   the  instruments 

Central  Ofltice  of  the  Supreme  Court,  and   office  copies  of  instruments  so  containing 

deposited  are  sufficient  evidence  of  theii*  contents  :  Conv.  Act,  1881,  s.  48.  iittomey  may 

III  the  case  of  registered  kind  the  ptnver  should  be  deposited  at  the  Laud   l>e  deposited  in 
-r,      •  ,  Central  Office 

I^egistry.  ^^.L^^^^^ 

As  to  execution  by  joint  attorneys,  see  54  SoL  J.  148.  Registry. 

(/))  The  power  should  of  course  be  adapted  to  the  actual  property  of  the 
grantor,  and  to  the  extent  of  the  authority  which  he  wishes  to  entrust  to  his 
attorney.  The  above  power  is  more  comprehensive  than  wouhl  generallj- 
be  required.     For  more  limited  powers,  see  next  Precedent. 
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To  exercise 

fiduciary 

powers. 


To  recover 
money,  &c. 


To  settle  and 

compromise, 

&c. 


To  deal 
with  real 
or  personal 
property. 


To  exercise 
S.  L.  Act 
j)owers. 


or  otherwise  for  recovering  such  rent  or  in  respect  of  such  breach 
as  my  said  Attorneys  or  Attorney  shall  think  fit ;  And  generally 
to  do  all  such  acts  or  things  in  or  about  the  management  of  the 
premises  as  my  said  Attorneys  or  Attorney  might  do  if  they  or 
he  were  or  was  the  absolute  owners  or  owner  thereof ;  Also  to  use 
and  take  all  lawful  ways  and  means  for  recovering  any  messuages, 
lands,  or  hereditaments  belonging  or  supposed  to  belong  to  me. 

2.  To  exercise  all  powers  and  trusts  conferred  on  me  by  statute 
or  by  any  instrument  whether  as  tenant  for  life,  trustee,  personal 
representative  or  otherwise,  but  so  that  in  all  cases  involving  the 
exercise  of  any  discretion  my  said  Attorneys  or  Attorney  shall 
before  exercising  the  poM^er  or  trust  communicate  with  me  by 
cablegram  or  otherwise  to  obtain  my  instructions  and  may  act 
on  any  reply  cablegram  appearing  to  be  sent  by  me,  but  no 
purchaser,  lessee,  mortgagee  or  other  person  dealing  in  good 
faith  for  money  or  moneys  worth  shall  be  concerned  to  see  that  I 
have  been  communicated  with  as  to  any  instructions  given  by  me. 

3.  To  ask,  demand,  sue  for,  recover  and  receive  all  sums  of 
money,  goods,  effects,  and  things  (whether  real  or  personal) 
now  or  hereafter  owing,  or  payable,  or  belonging  to  me,  by  virtue 
of  any  security,  or  upon  any  balance  of  accounts  or  otherwise, 
howsoever,  and  to  give,  sign,  and  execute  receipts,  releases,  and 
other  discharges  for  any  property  or  thing  in  action  whatsoever. 

4.  To  settle,  adjust,  compound,  submit  to  arbitration,  and  com- 
promise all  proceedings,  accounts,  claims,  and  demands  whatso- 
ever, which  now  are  or  hereafter  shall  be  deijending  between  me 
and  any  person  or  persons  whomsoever,  in  such  manner  as  my 
said  Attorneys  or  Attorney  shall  think  fit. 

5.  To  sell  or  otherwise  dispose  of  or  deal  with  any  real  or 
personal  property  (whether  in  possession  or  reversion)  now  or 
hereafter  belonging  to  me,  or  which  I  have  or  shall  have  power 
to  dispose  of  under  any  general  power  or  as  a  mortgagee  or 
otherwise  (e),  and  to  sell  either  by  public  auction  or  private 
contract,  and  subject  to  any  conditions  as  to  title  or  otherwise, 
with  power  to  buy  in  or  to  rescind  any  contract  for  sale  and  to 
resell. 

6.  Without  prejudice  to  the  generality  of  the  foregoing  powers 
to  exercise  in  reference  to  any  real  estate  and  chattels  real  all 
the  powers  which  are  by  the  Settled  Land  Acts,  1882  to  1890, 
conferred  on  a  tenant  for  life  in  possession  of  land. 


(c)  See  Re  Dowson  and  JenJcins,  1904,  2  Ch.  219;  73  L.  J.  Ch.  GSi. 


GENERAL    POWER    OF    ATTORNEY.  1177 

7.  To  appear  for  me  in  any  court  of  justice  in  any  action  or  To  defend 
other  proceeding  which  maybe  instituted  against  me,  and  to  ' 
defend  the  same  or  suffer  judgment  to  go  against  me,  and  to 
commence    and   prosecute    any   action    or    proceeding,    or    act 
otherwise  in  any  matter  as  my  said  Attorneys  or  Attorney  shall 

be  advised  or  think  proper. 

8.  To  apply  any  money  which  may  come  to  the  hands  of  my  To  pay  costs 
said  Attorneys  or  Attorney  under  these  presents  in  payment  of  &c. 

all  costs  and  expenses  incurred  by  them  or  him  in  or  about  the 
execution  of  the  powers  herein  contained  or  to  raise  the  same  by 
way  of  mortgage  or  otherwise. 

9.  To  deposit  any  money  not  required  for  costs  and  expenses  To  deposit 

'^  "^  ,  ,  .       money  m 

as  aforesaid  at  any  bank  either  in  the  names  or  name  of  my  said  bank,&c. 
Attorneys  or  Attorney  or  in  my  name,  and  to  withdraw  the  same 
from  time  to  time  and  to  open  or  close  any  current  account  and 
to  draw  and  sign  cheques. 

10.  To  invest  any  money  either  in  the  names  or  name  of  my  To  invest. 
said  Attorneys  or  Attorney'  or  in  my  name  in  any  investments 
(whether  being  investments  authorised  by  law  for  the  investment 

of  trust  money  or  not)  or  in  the  purchase  or  on  the  security  of 
any  property  real  or  personal,  which  the}^  or  he  may  think  proper, 
and  to  vary  the  investments  from  time  to  time. 

11.  To  execute  and  do  in  my  name  or  otherwise  all  such  deeds  To  execute 

deeds,  &c. 

covenants,  agreements  and  thnigs  as  my  said  Attorneys  or 
Attorney  may  think  proper  for  the  purpose  of  giving  effect  to 
the  powers  hereby  conferred. 

12.  Generally  to  manage  all  my  concerns  and  affairs  of  every  Generally  to 
description  at  their  absolute  discretion,  and  as  fully  and  effectu-  affairs. 
ally  as  I  could  do  if  I  were  present  and  acting  in  my  proper 

person  and  without  being  liable  to  account  for  an}^  act  or  default 
done  or  committed  in  good  faith. 

13.  I  DECLARE  that  each  of  my  said  Attorneys  max  act  in  the 
several  powers  and  authorities  hereby  conferred  separately  and 

apart  from  the  other  of  them  And  I  authorise  my  Attornej^s,  ^"^^^^.[^^"/to 
and  each  of  them,  from   time  to  time  to  apiDoint  one  or  more  appoint 

,,.  ij-jiji  1  p  11  substitutes, 

substitute  or  substitutes  to  do,  execute,  and  periorm  all  or  any  and  to  remove 
such  matters  and  things  as  aforesaid  ;  and  the  same  substitute  pieasm-e. 
or  substitutes  at  pleasure  to  remove,  and  to  appoint  another  or 
others,  in  his  or  their  i^lace  or  places. 

14.  All  and  whatsoever  my  Attorneys,  or  either  of  them  or 
their  or  his  substitute  or  substitutes,  shall  do  or  cause  to  be 
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done  in  or  about  the  premises,  I  hereby  covenant  with  my  said 
Attorneys,  and  with  each  of  them,  to  allow,  ratify,  and  confirm. 

15.  I  DECLARE  that  this  power  shall  be  irrevocable  for  one  year 
from  the  date  hereof  (e). 

In  witness,  &c. 


No.  II. 


To  receive 
rents, 

make  arrange- 
ments with 
tenants, 
and  take 
proceedings. 


To  sell  and 

convey  landed 

estate, 

and  to  manage 

until  sale, 

with  visual 

X^owers. 


POWER  of  Attorney  for  Particular  Purposes. 

KNOW  ALL    MEN  BY  THESE    PRESENTS  that  I.,  A.  B., 

of.  Sec,  do  this day  of  hereby  appoint  C.  D.,  of,  &c., 

to  be  my  attorney  [_(>)■  C.  I).,  of,  A-c,  and  E.  F.,  of,  &c.,  and  each 
of  them  to  be  my  attorneys  and  attorney]  for  me  and  in  my 
name  and  on  my  behalf  or  otherwise.  (Add  siiclt  one  or  more  of 
the  following  clauses  as  may  he  required.) 

1.  To  ask,  demand,  sue  for,  recover  and  receive  of  and  from 
all  tenants  and  other  persons  who  ought  to  pay  the  same,  all 
rents  and  sums  of  money  which  are  now,  or  hereafter  shall 
become  due  or  payable  from  or  in  respect  of  all  or  any  of  my  messu- 
ages, lands,  and  hereditaments  situated  in  the  Parish  of ,  in 

the  County  of  ,  short  particulars  of  which' are  contained 

in  the  Schedule  hereto,  and  upon  receipt  thereof  to  give 
good  and  sufficient  receipts  and  discharges  for  the  same ;  And 
also,  if  my  said  Attorney  [Attorneys  or  Attorney]  shall  think  fit, 
to  make  abatements  and  allowances  of  rent  to  any  of  the  tenants 
of  the  premises,  and  to  allow  deductions  for  ground  rents,  land 
tax,  repairs,  and  other  matters,  and  to  settle  and  adjust  all 
accounts,  claims,  and  demands  in  relation  thereto,  and  also, 
upon  non-payment  of  the  said  rents  or  any  of  them,  or  other 
money,  or  any  part  or  parts  thereof^  to  take  such  proceedings  by 
distress,  action,  or  otherwise,  to  recover  the  same  as  my  said 
Attorney  [Attorneys  or  Attorney]  shall  think  fit. 

2.  To  sell  at  such  time  or  times  as  my  said  Attorney  [Attorneys 
or  Attorney]  shall  think  fit,  all  or  any  of  my  messuages,  lands, 

and  hereditaments  situated  in  the  Parish  of ,  in  the  County 

of ,  short  particulars  whereof  are  contained  in  the  Schedule 

hereto,  and  also  any  other  hereditaments  which  may  belong  to 
me  during  the  continuance  of  this  power,  either  together  or  in 
lots,  and  either  by  public  auction  or  private  contract,  and  either 

(e)  This  must  not  exceed  one  year:   Conv.  Act,  1882,  s.  9. 
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^yitll  or  without  special  conditions  as  to  title  or  otherwise,  with 
liberty  to  buy  in  at  any  sale  l)y  auction,  to  rescind  or' vary 
contracts  for  sale,  and  to  resell  without  being  answerable  for 
any  loss  arising  thereby  :  And  also  to  execute  such  deed  or 
deeds  as  may  be  required  for  conveying  the  premises  to  any 
purchaser  or  purchasers  thereof,  and  to  give  effectual  receipts 
and  discharges  for  the  purchase-money  :  And  also  in  the  mean- 
time and  until  such  sale  to  receive  the  rents  and  profits  of  the 
premises,  and  to  recover  the  same  when  in  arrear  by  action 
or  distress,  and  generally  to  manage  the  premises,  with  liberty 
in  the  course  of  such  management  to  let  or  demise  the  said 
premises  or  any  part  thereof  either  from  year  to  year  or  for 
any  term  of  years  not  exceeding  twenty-one  years  to  take  effect 
in  possession  at  and  under  such  rents  and  covenants  as  my  said 
Attorney  [Attorneys  or  Attorney]  shall  think  fit,  and  with  liberty 
also  to  make  allowances  to  and  arrangements  with  tenants,  to 
cut  timber  and  other  trees  for  repairs,  sale  or  otherwise,  to  expend 
money  in  repairs  and  improvements  and  insurances  against  loss 
or  damage  by  fire,  tempest  or  otherwise,  and  to  do  such  other 
acts  and  things  in  or  about  the  management  of  the  premises  as 
my  said  Attorney  [Attorneys  or  Attorney]  shall  think  fit. 

3.  To  purchase  from  time  to  time  any  lands  and  hereditaments  To  purchase 
which  ni  the  opinion  of  my  said  Attorney  [Attorneys  or  Attorney]    '^"''^'• 

may  be  convenient  to  be  held  with  my estate  at  such  price 

or  prices,  and  subject  to  such  conditions  as  he  [they  or  he]  shall 
think  fit,  and  to  sign  any  contract  or  contracts  for  that  purpose, 
and  to  pay  any  deposit  which  may  be  required  to  be  paid  by  the 
terms  of  the  contract :  Also  to  investigate  the  title  to  any  heri- 
ditaments  agreed  to  l)e  purchased,  and  to  make  requisitions  and 
objections  in  respect  of  the  title,  and  to  insist  on  or  waive  the 
same  :  Also  to  take  any  proceedings  for  specific  performance  of 
any  such  contract,  or  defend  any  proceedings  which  mav  })e 
taken  by  the  vendor  to  enforce  the  same,  and  to  settle  by  refer- 
ence to  arbitration  or  otherwise  any  questions  which  may  arise 
ni  relation  to  the  contract  or  the  title  or  evidence  of  title  "to  the 
property:  Also,  on  completion  of  the  purchase,  to  pay  the 
purchase-money  or  the  remainder  thereof,  and  to  execute  any 
deed  or  deeds  (whether  containing  covenants  by  me  or  not)  which 
may  be  thought  necessary  or  proper,  and  generally  to  act  in 
relation  to  any  such  purchase  as  my  said  Attorney  [Attorneys 
or  Attorney]  shall  think  fit. 
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To  sur- 
render copy- 
holds  (/). 


To  re-enter 
and  expel 
tenant. 


To  receive 
bond  debt. 


To  receive 
legacy. 


Surrenders 
in  person. 


4.  At  the  next  or  any  subsequent  Court  to  be  holden  for  the 

Manor  of ,  in  the  County  of ,  or  out  of  Court  to  surrender 

into  the  hands  of  the  lord  or  lords  for  the  time  being  of  the  same 
Manor,  by  the  hands  and  acceptance  of  the  steward  or  deputy 
steward,  by  the  rod,  according  to  the  custom  of  the  said  Manor 

All  those  three  cottages  or  tenements,  situated  at (which 

jDremises  are  part  of  the  hereditaments  to  which  I  was  admitted 
tenant  at  a  Court  held  for  the  said  Manor  on  the day  of ), 

To  THE  USE  OF  E.  F.,  of,  &c.,  and  his  heirs,  at  the  will  of  the 
lord  according  to  the  custom  of  the  said  Manor,  at  and  under 
the  accustomed  rents,  suits,  and  services  ;  And  to  do  and  execute 
all  such  acts,  matters,  and  things  as  shall  be  necessary  or  expedient 
for  making  such  surrender  as  aforesaid,  and  for  procuring  the  said 
E.  E.  his  heirs  or  assigns  to  be  admitted  tenant  or  tenants  of  the 
said  coi^yhold  premises,  and  as  fully  and  effectually  to  all  intents 
and  purposes  as  I  myself  could  or  might  do  if  I  were  personally 
present. 

5.  To  re-enter  into  and  upon  the  messuages,  lands,  and  here- 
ditaments situated  at,  Szc,  comprised  in  and  demised  by  a  certain 

Indenture,  dated  the  day  of ,  and  made  between  me,  of 

the  one  part,  and  G.  H.,  of  the  other  part,  or  into  and  upon  any 
part  of  the  premises  in  the  name  of  the  whole,  and  the  said  G.  H., 
and  all  other  tenants  and  occupiers  thereof,  thereout  utterly  to 
expel,  remove  and  put  out,  and  for  the  j^urpose  of  obtaining 
possession  of  the  said  premises  to  take  all  such  steps  and  pro- 
ceedings at  law  or  otherwise,  and  to  do  all  such  matters  and 
things  my  said  Attorney  [Attorneys  or  Attorney]  shall  think  fit. 

6.  To  ask,  demand,  receive,  sue  for,  and  recover  from  X.  Y., 

of,  &c.,  the  sum  of  £ owing  to  me  from  him  on  a  Bond  dated, 

&c.,  and  all  interest  due  in  respect  thereof,  and  to  give  a  proper 
receipt  and  discharge  for  the  same. 

7.  To  ask,  demand,  sue  for,  and  receive  of  and  from  the 
executors  of  the  Will  of  G.  H.,  deceased,  or  other  the  person  or 
persons  liable  to  pay  the  same 

All  THAT  legacy  of  ^1,000  bequeathed  to  me  by  the  said  Will 
(after  deducting  the  legacy  duty  thereon),  and  all  interest  (if 
any)  due  in   respect   thereof,  and   to   give  an   effectual  receipt 


(/')  In  some  manors,  by  custom,  the  surrender  is  required  to  be  made  in 
person  :  Mitchel  v.  Neale  (1755),  2  Ves.  Sen.  (579.  The  Copyhold  Act,  1894, 
s.  84  (2)  provides  that  any  person  may  be  admitted  by  his  attorney  appointed 
orally  or  in  writing. 
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and  discharge  for  the  said  legacy  and  interest  to  the  person  or 
persons  paying  the  same. 

8.  To  receive  from  the  executors  and  trustees  of  the  Will  of  To  receive 
my  father,  G.  H.,  deceased,  or  other  the  jDerson  or  persons  liable  residuary 
to  pay  or  account  for  the  same,  estate. 

All  that  my  one-third  share  or  other  my  share  or  interest 
under  the  trusts  of  the  said  Will  in  the  proceeds  of  sale  of  the 
real  and  residuary  personal  estate  of  the  said  testator  (which 
real  and  residuary  personal  estate  were  by  the  said  Will  vested  in 
trustees  upon  trust  for  sale  and  division  among  the  testator's 
children,  as  in  the  said  "Will  mentioned),  and  in  the  rents  and 
annual  income  of  the  said  real  and  residuary  personal  estate  until 
the  sale,  and  division  thereof,  and  all  other  (if  any)  the  money 
payable  to  me    under   the    said   Will  or  any  property  real  or 
personal  appropriated  to  answer  my  share  or  interest :  And  also  To  settle 
to  examine,  approve,  and  allow,  or  (at  the  discretion  of  my  said 
Attorney  [Attorneys  or  Attorney]  )  to  disapprove  and  disallow  all 
such  accounts  as  shall  from  time  to  time  be  furnished  by  the 
said    executors    and   trustees   concerning  the  real  and  personal 
estate  of  the  said  testator,  and  tlie  application  and  disposition 
thereof,  and  to  comjiound,  submit  to  arbitration,  or  otherwise 
settle    all    or    any    questions    or    disputes    which    may    arise 
in  relation  to  such  accounts  or  to  the  testator's  estate:  And  also  To  permit 
to  permit  the  said  executors  and  trustees   to  postpone  the  sale  oTsa^ieTnd^^ 
and  conversion  of  any  part  of  the  said  real  and  personal  estate,  '•^"^'ei'sion. 
for  so  long  as  m.ay  be  thought  desirable,  and  to  accept  any  part 
of  the  trust  property  unconverted  in  or  towards  satisfaction  of  my 
share  or  interest :  And  also  ujDon  the  distribution  of  the  said  estate  To  execute 
and  the  proceeds  thereof  to  execute  for  me  and  in  my  name  to  exeTurors°and 
the  said  executors  and  trustees  such  receipts,  releases,  and  dis-  t™^**^'^^- 
charges    from    all  actions,  claims,    and  demands,  in  resj^ect  of 
the  testator's  estate  or  my  share  therein,  or  any  act,  deed,  and 
matter,  or  thing  done  or  omitted  to  be  done  by  the  said  executors 
and   trustees,   or  any  of  them,  in  relation   thereto,  as  my  said 
Attorney  [Attorneys  or  Attorney]  shall  think  iJt,  and  to  enter 
into  any  covenant  for  indemnity  similar  to  any  such  covenant 
as  may  be  given  by  any  other  person  beneficially  interested  under 
the  said  Will. 

9.  To  receive  of  and  from  E.  F.,  of,  Sec,  or  any  other  person  To  receive 

or  persons  who  may  pay  the  same,  the  principal  sum  of  £ mone^j*^'^ 

owin^f   to   me   upon   the    security   of    a   certain    Indenture    of 
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and  i;xDon 
receipt 

execute  recon- 
veyance or 
transfer. 


To  appoint 
substitvites. 


Agreement  to 
ratify  acts  of 
Attorney. 


Mortgage,   dated,    &c,,  and  made,  &c.  (date  and  imrties),  being  a 

mortgage  of  hereditaments  in  the  Parish  of ,  in  the  County 

of ,  and  all  interest  owing  thereon,  and  to  give  an  effectual 

receipt  for  the  same  :  And  also  upon  such  receij^t  to  execute 
any  deed  or  deeds  which  my  said  Attorney  [Attorneys  or 
Attorney]  shall  approve,  either  for  reconveying  the  hereditaments 
comprised  in  the  said  mortgage  to  the  said  E.  F.,  or  other  the 
person  or  persons  entitled  to  the  equity  of  redemption  thereof, 
discharged  from  the  said  mortgage,  and  all  money  owing 
thereon  ;  Or  for  transferring  the  said  mortgage  debt  and 
conveying  the  mortgaged  hereditaments  to  the  said  E.  F.  or 
other  the  person  or  persons  making  such  payment  as  aforesaid, 
or  his  or  their  nominee  or  nominees,  subject  as  to  the  heredita- 
ments to  the  right  of  redemption  subsisting  therein. 

Add,  if  desired,  at  the  end  of  the  deed  any  of  the  follow- 
ing clauses :  — 

Also  to  appoint  and  remove  at  pleasure  any  substitute  or 
substitutes  for  all  or  any  of  the  purjDoses  aforesaid. 

Add,  as  a  <ieneralforni  in  every  case  : — 

And  I  AGREE  to  ratify  and  confirm  whatever  my  said  [Attor- 
neys or]  Attorney  [or  any  substitute  or  substitutes  appointed  as 
aforesaid]  shall  do  in  the  premises  : 

And  I  DECLARE  that  this  power  shall  be  irrevocable  for  one 
year  from  the  date  hereof. 

In  witness,  &c. 


No.  III. 


POWER    ()/    Attorney    to    Execute     a    imrticidar   Deed 
mentioned  in  the  Schedule. 

TO  ALL  TO   WHOM   THESE    PRESENTS    SHALL   COME 
I,  A,  B.,  of,  &c.  {appointor),  send  greeting  this day  of : 

Whereas  a  Deed  of  family  arrangement  is  proposed  to  be 
made  between  me  and  my  brothers  and  sisters,  and  the  trustees 
of  the  W^ill  of  X.  Y.,  dated,  &c.,  in  relation  to  the  trust, 
estate  held  upon  the  trusts  of  the  said  Will,  and  a  draft  of  the 
proposed  deed  has  been  prepared,  and  a  coj^y  thereof  is  contained 
in  the  Schedule  hereto  : 
That  draft  has       And  WHEREAS  the  draft  lias  becii  approved  by  me  or  on  my 

been  approved.    ^^^^^^^^  . 


Recital  of 
proposal  to 
execute  deed, 
of  which  a 
draft  is  set  out 
in  schedule. 
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NOW  THESE  PRESENTS  WITNESS   that  I,  the  said  A.  B.,  Appointment 

hereby  appoint   C.  D.  of,  iSic.  to  be  my  attorney  to  execute  for  execute'deed'^ 
me  and  in  my  name  or  otherwise,  and  as  mj  act  and  deed,  the 
deed  to  be  engrossed  from  the  said  draft : 

Provided  always,  and  I  authorise  my  said  Attorney   (if  he  Proviso 

shall  think  fit)  to  consent  to  any  alterations  in  the  said  draft  Atto\°ney'to 

before  the  engrossment  thereof,  so  as  such  alterations  be  not  '^■o"s"^|^to 

"  '  alterations  m 

inconsistent  with  the  general  purport  and  effect  of  the  said  d^ft- 
arrangement  as  contained  in  the  said  draft :  And  I  declare  that 
the  deed  which  shall  be  executed  by  my  said  Attorney  in  pro- 
fessed exercise  of  this  power  shall  be  deemed  to  be  the  deed 
hereby  authorised  to  be  executed  by  him,  notwithstanding  any 
variations  therein  from  the  said  draft,  and  his  execution  shall  be 
conclusive  evidence  that  the  variations  have  been  ajjproved  of 
by  him,  and  are  such  as  are  hereby  authorised  :  And  I  also 
declare  that  this  power  shall  be  irrevocable  for  one  year  from 
tbe  date  hereof. 
In  witness,  &:c. 

The  Schedule  above  referred  to. 

{To  contain  copy  of  draft.) 


No.  lY. 

DELEGATION    of  Trusts    In/   a  Trustee  to  his  Co-trus- 
tees undcj-  a  Power  /;/  a  Settlement. 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
A.  B.,  of,  &c.,  SENDS  greeting  this day  of : 

Whereas  the  said  A.  B.  and  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c..   Recital  of 
are  the  trustees  of  an  Indenture,  dated,  &c.,   and  made,  &c.,  po"'ei-of 

1      •  J    1  J  T  1  delegation. 

bemg  a  settlement  made  on  the  marriage  of  X.  and  Y.  ;  And  the 
said  Settlement  contained  a  power  for  any  trustee,  &c.  {recite 
jtou-er  to  delegate) : 

And  whereas   the    said   A.    B.    is    about   to  go  abroad,  but  That 
intends  to  return    to    England   within  months   from    the  ty^^^fV'' 

"  ^  j.i     ijijv^    about  to  go 

date  hereof  :  abroad. 

NOW  THESE  PRESENTS  WITNESS    that  in  exercise  of  the  Delegation  of 
power  conferred  by  the  said  Settlement,  the  said  A.  B.  hereby  trustees'" '"" 
delegates    to   the    said    C.  D.    and  E.  F.  the  execution  of   the 
trusts  and  jDowers  of  the  said    Settlement   during  his  absence 
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and  power 
of  attorney 
to  execute 
deeds,  &c. 


abroad ;  And  in  order  to  give  effect  to  this  delegation  the 
said  A.  B.  hereby  apjDoints  the  said  C.  I),  and  E.  F.  to  be  his 
attorneys  for  him  and  on  his  behalf,  and  in  his  name  or  other- 
wise to  execute  any  deed  or  deeds,  and  to  do  all  other  things 
which  in  the  opinion  of  the  said  Attorneys  shall  be  required  to 
be  executed  and  done  in  or  about  the  execution  of  the  said 
trusts  and  powers  or  any  of  them ;  and  the  said  A.  B.  agrees  to 
ratify  and  confirm  whatever  the  said  Attornej'^s  shall  do  in  the 
premises  ;  And  it  is  hereby  declared  that  this  power  shall  be 
irrevocable  for  one  year  if  the  said  A.  B.  shall  so  long  remain 
abroad. 

In  witness,  &c. 

No.  V. 


CONVEYANCE  of  Land  hij  Person  resident  abroad  to  a 
Trustee  upon  trust  for  Sale  a^i(? /or  Management  in  the 
meantime  {instead  of  a -poicer  of  Attorney)  (<]). 

THIS    INDENTUIIE,    made   the   day  of  ,  Between 

A.  B.,  of,  kc.  (hereinafter  called  the  Owner),  of  the  one  part, 
and  C.  D.,  of,  &c.,  (hereinafter  called  the  Trustee)  of  the  other 
part : 

Whereas  the  Owner  is  desirous  of  selling  the  hereditaments 
described  in  the  Schedule  hereto,  but  intends  to  reside  abroad, 
and  has  accordingly  arranged  to  convey  the  same  to  the  Trustee 
to  the  intent  that  the  sale  shall  be  effected  by  the  Trustee  on 
behalf  of  the  Owner  : 

NOW  THIS  INDENTUEE   WITNESSETH  as  follows:— 

Couve  auceon       ■''■•  ^^   pursuance   of   the   said   arrangement   the   Owner,    As 
trust  for  sale.    Beneficial  Owner,  hereby  conveys  unto  the  Trustee 
All  {parcels), 


Parties. 


Desire  to  selL 


Suggestion 
that  a  con- 
veyance in 
trust  is  some- 
times more 
convenient 
than  a  power 
of  attorney. 


(^f)  A  purchaser  under  a  power  of  attornej'  must  (after  the  expiration  of 
the  fixed  time  for  which  it  is  made  irrevocable  under  s.  9  of  the  Conv.  Act, 
1882)  satisfy  himself  that  the  principal  is  alive  at  the  time  when  the  con- 
veyance is  executed.  It  may  therefore  be  convenient  in  some  cases,  instead 
of  giving  a  power,  to  vest  the  property  bj'  a  conveyance  in  the  intended 
attorney,  upon  proper  trusts  for  sale  and  management  in  the  meantime,  as 
in  the  above  Precedent. 

Possibly  the  I.  E.  Commissioners  may  claim  settlement  duty  on  such  a 
transaction  under  the  Fin.  (1909-10)  Act,  1910,  s.  74,  but  whether  such 
claim  would  be  successful  is  doubtful. 
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To  HOLD  unto  and  To  the  use  of  the  Trustee  in  fee 
simple,  Upon  trust  that  the  Trustee  shall,  without  any  further 
consent  on  the  part  of  the  Owner,  or  any  person  claiming  under 
him,  sell  the  premises  at  such  times  and  in  such  manner  as  the 
Trustee  shall  think  lit. 

2.  Until  such  sale  the  Trustee  shall  receive  the  rents  and  Rcnis  until 
profits  of  the  i^remises. 

3.  Powos  of  manwjcnient  until  sale  hy  reference  to  the   Settled  Powers  of 

T-         11  Ti  IT       ^./^    •       TT  '  •      r<       1  /  T^  7\      management. 

LcDid  Acts ;  see  rorm  Ao.  ofa  in  rorms  in  bettte)nents  {Fersonal), 
p.  380. 

4.  The  Trustee  shall,  out  of  the  money  to  arise  from  any  sale  Declaration  of 
or  sales  as  aforesaid,  or  received  in  respect  of  rents  and  profits,  money  anV 
discharge  all  costs  and  expenses  incurred  in  or  about  any  such  i"e"ts  after 
sale  or  the  management  of  the  premises  or  otherwise  in  or  about  expenses 
the  execution  of  the  trusts  and  powers  herein  contained,  and  personal 
shall  stand  possessed  of  the  residue  of  the  said  money,  rents,  ^"^  '^^°' 

and  profits.  In  trust  for  the  Owner  absolutely  and  so  that  as 
between  the  real  and  personal  representatives  of  the  Owner  the 
said  money,  rents,  and  profits  shall  be  deemed  personal  estate 
whether  the  premises  shall  be  sold  in  the  lifetime  of  the 
Owner  or  after  his  death. 

5.  The  covenants  for  title  implied  in  a  conveyance  by  virtue  statutory 

of  section  seven  of  the  Conveyancing  and  Law  of  Property  Act,  tiTic  to^xppiy. 
1881,   shall  ai3ply   as  if  these  presents  were  a  conveyance  for 
valuable  consideration. 
In  witness,   &c. 
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DIVISION    XIX. 

MISCELLANEOUS  INSTKUMENTS. 


Parties. 


Recital  of 

lease. 

Dispute 
between 
parties  as  to 
repairs. 


Tliat  parties 
are  desirous  to 
refer  matter  to 
arbitration. 


Agreement 
referring  it  to 
arbitrators  to 
award  whether 
any  breach, 
and  if  so,  what 
to  be  done  and 
paid  by  lessee. 


No.  I. 

AGEEEMENT  between   Lessor   and   Lessee    to  refer  Dis- 
pute as  to  alleged  Breach  of  Covenant  to  Arbitration  («). 

AN   AGEEEMENT,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.  (hereinafter  called  the  Lessor),  of  the  one  part, 
and  C.  D.,  of,  &c.  (heremafter  called  the  Tenant),  of  the  other 
part  (Recite  lease,  setting  out  the  covenant  to  repair) : 

And  whereas  a  dispute  has  arisen  between  the  parties  hereto 
as  to  whether  the  Tenant  has  duly  performed  his  covenant 
contained  in  the  said  Lease  for  keeping  the  premises  in  proper 
repair,  it  being  alleged  by  the  Lessor  and  denied  by  the  Tenant 
that  the  said  covenant  has  been  broken  : 

And  whereas  the  parties  hereto  are  desirous  of  referring  the 
said  matter  in  dispute  to  arbitration  in  manner  hereinafter 
appearing : 

NOW  IT  IS  HEEEBY  AGEEEI)  that  it  be  referred  to  E.  F., 
of,  &c.,  and  G.  H.,  of,  &c.,  to  award  and  determine  whether  the 
Tenant  has  committed  any  breach  of  the  covenants  contained  in 
the  said  Lease  for  keeping  the  premises  in  proper  repair ;  and  if 
the  said  Arbitrators  shall  find  that  any  such  breach  has  been 
committed,  then  to  award  and  determine  what  ought  to  be  done 

[a)  Under  the  Arbitration  Act,  1889,  every  submission,  unless  a  contrary- 
intention  is  expressed,  is  irrevocable,  and  has  the  same  effect  as  if  it  had 
been  made  an  order  of  Court :  s.  L  When  once  an  award  is  made  the 
Court  cannot  set  it  aside  :  Darlington,  &c.  Co.  v.  Harding,  1891, 1  Q.  B.  245  ; 
60  L.  J.  Q,.  B.  110.  The  first  schedule  to  the  Act  contains  provisions  for  the 
appointment  of  an  iimpire,  and  as  to  the  time  of  making  the  award  and 
other  matters,  so  that  it  is  unnecessary  to  insert  any  express  provisions  as 
to  these  matters  in  the  as-reement. 
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by  the  Tenant  in  order  to  remedy  such  breach,  and  also  whether 
any,  and  if  so  what,  sum  of  money  ought  to  be  jDaid  by  the 
Tenant  to  the  Lessor  by  way  of  compensation,  and  to  award  the  Fiist  Schedule 
costs  of  the  arbitration  :   [And  it  is  hereby  ageeed  that  the  pro-  IcUo'an^^^ 
visions  in  the  First  Schedule  to  the  Arbitration  Act,  1889,  shall  J^j^tJ^  ^^  ^^^^-ia- 
apply  to  this  submission,  except  that  one  month  shall  be  sub- 
stituted in  paragraph  (c)  for  three  mont.hs  :]  (h)  And  the  parties  Agreement  to 
hereto  agree  to  observe,  perform,  and  abide  by  the  award  to  be  rI'v^kL  ^ 
made  pursuant  to  this  submission. 

As   WITNESS,  &c. 


No.  II. 

AWAPiD  as  to  Purchase  and  Compensation  Money  to  he 
paid  i)i  respect  of  Lands  taken  by  a  Eailway 
Company  (c). 

TO  ALL  TO  WHOM   THESE  PEESENTS    SHALL  COME, 
I,  A.  B.,  of,  &c.  (arhitrator),  send  greeting  this day  of . 

Whereas  by  an  Agreement,  dated  the day  of ,  and  Recital  of 

made  between  C.  D.,  of,  &c.  (therein  stated  to  be  the  tenant  for  rffeTmattei° 
life  of  the  lands  and  hereditaments  thereinafter  mentioned  and  *^°  arbitration. 
hereinafter  called  the  Owner),  of  the  one  part,  and  E.  E.,  of,  &c., 
the  Secretary  of  the Railway  Company  (therein  and  herein- 
after called  the  Company),  of  the  other  part,  it  was,  in  pursu- 
ance of  the  Lands  Clauses  Consolidation  Act,  1815,  referred  to 
me  as  a  single  arbitrator  to  award  and  determine  what  sum  of 
money  ought  to  be  paid  by  the  Company  for  the  purchase  of  the 
inheritance  in  fee  simple  of  the  hereditaments  mentioned  in  the 
schedule  thereto  and  coloured  pink  on  the  j)lan  thereto  (of  which 
schedule  and  plan  the  Schedule  and  plan  hereto  are  respectively 
copies),  and  also  what  further  sum  (if  any)  ought  to  be  paid  by 
the  Company  by  way  of  compensation  in  respect  of  the  damage 
(if  any)  sustained  by  the  Owner  by  reason  of  the  severing  of  the 
same  hereditaments  from  the  other  lands  of  the  Owner,  or  other- 
wise injuriously  affecting  such  other  lands  by  the  exercise  by  the 

(h)  This  may  be  omitted,  if  the  parties  are  satisfied  with  three  months  as 
the  period  within  which  the  award  is  to  be  made. 

(r)  See  L.  C.  C.  Act,  1845,  s.  25.     Under  Rev.  Act,  1906,  s.  9,  the  stamp 
will  be  10s. ;  see  Alpe,  11th  ed.,  67. 
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Award  of 
arbitrator. 


Parties. 


Company  of  the  powers  of  their  special  Act  or  any  Act  incor- 
porated therewith  : 

NOW  these  Presents  witness  that  I,  the  said  A.  B.,  having  taken 
upon  myself  the  harden  of  the  said  reference,  and  having,  before 
entering  into  the  consideration  of  the  matters  referred  to  me  as 
aforesaid,  duly  made  and  subscribed  in  the  j)resence  of  a  justice 
duly  authorised  in  that  behalf  the  declaration  required  by  the 
Lands  Clauses  Consolidation  Act,  1845  (which  said  declara- 
tion is  hereunto  annexed),  and  having  viewed  the  lands  and 
hereditaments  hereinafter  mentioned  or  referred  to,  and  having 
heard  what  was  alleged  by  or  on  behalf  of  the  parties  respectively, 
and  having  heard  and  considered  all  such  evidence  as  has  been 
produced  before  me,  and  having  duly  weighed  and  considered  all 
and  singular  the  matters  and  things  to  me  referred  as  aforesaid, 
Do  make  and  publish  this  my  award  in  writing  concerning 
the  said  matters,  as  follows  (that  is  to  say) :  I  do  award  and 
DETERMINE  that  the  sum  of  £ ought  to  be  paid  by  the  Com- 
pany for  the  purchase  of  the  inheritance  in  fee  simple  of  the  said 

lands  and  hereditaments,  and  that  the  further  sum  of  M 

ought  to  be  paid  by  the  Company  by  way  of  compensation  in 
respect  of  the  damage  to  be  sustained  by  the  Owner  by  reason  of 
the  severing  of  the  same  from  the  other  lands  of  the  Owner,  or 
otherwise  injuriously  affecting  such  other  lands  by  the  exercise 
by  the  Company  of  the  powers  of  their  special  Act  or  any  Act 
incorporated  therewith. 
In  witness,  &c. 

The  Schedule  above  referred  to. 

No.    III. 
APPRENTICESHIP  DEED  ((?)• 


day  of 


19 — ,  Between 


THIS  INDENTURE,  made  the - 
A,  B.,  aged  — —  years,  the  son  of  E.  B.,  of,  &c.  (hereinafter  called 
the  Apprentice),  of  the  1st  part,  the  said  E.  B.  of  the  2nd  part, 
and  C.  D.,  of,  &c.  (hereinafter  called  the  Master),  of  the  3rd  part, 


What  stipula- 
tions in  an 
apprentice- 
ship contract 
are  illegal. 


((/)  An  infant  is  bound  by  a  contract  of  apprenticeship  unless  it  contains 
some  stipxilation  so  much  to  his  detriment  as  to  render  it  unfair  that  he 
should  be  bound  by  it,  see  7  L.  Q.  E.  pp.  3 — 4.  Thus,  a  contract  has  been 
held  void  because  of  a  clause  enabling  the  master  to  stop  the  apprentice's 
wages  in  the  event  of  a  lock-out,  this  being  a  cause  within  the  master's 
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WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  The  Apprentice,  of  his  own  free  will,  and  with  the  consent  infant  with 
of  the  said  E,  B.,  hereby  binds  himself  apprentice  to  the  Master,  parent  bhids 
to  learn  the  art  or  trade  of  a [or  that  branch  of  a  's  himself 

^  apprentice. 

art  or  business  called ] ,  and  to  serve  after  the  manner  of  an 

apprentice  from  the day  of ,  19 — ,  for  the  term  of 

years  (t'). 

2.  The  Apprentice   and  the  said  E.  B.  hereby  jointly  and  Covenants  by 
severally  covenant  with   the  Master  that   the  Apprentice  will,  and  hi" parent. 
during  his  apprenticeship,   faithfully,    honestly,    and  diligently 

serve  the  Master,  and  obey  all  his  lawful  orders  and  require- 
ments, and  will  not  do,  or  knowingly  suffer  to  be  done,  any 
damage  or  injury  to  the  Master  or  his  property,  and  will  in  all 
respects  conduct  himself  as  an  honest  and  faithful  apprentice 
ought  to  do  {ec). 

control:  B.  v.  Lord  (1848),  12  Q.  B.  ToT  ;  17  L.  J.  M.  C.  181;  3IeaJcin  v. 
Morris  (1884),  12  Q.  B.  D.  352  ;  53  L.  J.  M.  C.  72;  Corn  v.  Matthews,  1893,  1 
Q.  B.  310;  62  L.  J.  M.  C.  61.  On  the  other  hand,  a  clause  excepting  from 
the  period  during  which  wages  are  to  be  paid  "  the  usual  holidaj's,  and  days 
on  which  the  business  of  the  master  shall  be  at  a  standstill  through  accident 
beyond  the  control  of  the  master,"  has  been  held  good  :  Green  v.  Tltompson, 
1899,  2  Q.  B.  1 ;  68  L.  J.  Q.  B.  719. 

An  apprenticeship  contract  is  personal  only,  and  is  determined  by  the    (^Q,-,tj,.^p(; 
death  of  either  party.     But  notwithstanding  its  personal  nature,  it  maj"  be   determines 
entered  into  with  a  company:  Burnley,  &c.  Suciety  v.  Casson,  1891,  1  Q.  B.    ^ii^I'e?''-,'^^  °^ 
75;60L.J.M.C.  59.  _  _  Lrbrwith 

Disputes  between  a  master  and  his  apprentice  may  be  determined  by   a  company, 
a  Court  of  summary  jurisdiction  under  the  Emploj-ers  and  Workmen  Act,    Disputes 
1875  ;  but  to  come  within  the  Act  the  apprenticeship  must  be  to  the  business   ji^aster'and 
of  a  woi'kman  as  thei'ein  defined,  upon  the  binding  to  which  no  premium  or   apprentice, 
a  premium  not  exceeding  £25  is  paid,  or  an  apprenticeship  under  the  Poor 
Law  Acts.     The  Court  has  extensive  powers,  including  a  power  to  rescind 
the  contract  and  a  power  to  direct  the  apprentice  to  perform  it,   and  to 
imprison  him  in  default. 

The  stamp  on  an  apprenticeship  deed  is  2s.  Gd. 

(e)  Sometimes  the  following  words  are  added  here:  EXCEPTING  the 
usual  holidays,  and  days  on  which  the  business  of  the  IMaster 
shall  be  at  a  standstill  through  accident  beyond  the  control  of 
the  Master. 

[ee)  Where  an  infant  apprentice  covenants  not  to  carry  on  a  similar  business 
dtu'ing  a  certain  period  after  the  expiration  of  the  apprenticeship  term  the 
covenant  is  enforceable  if  the  apprentice  has  attained  full  age  :  (!udd  v, 
Thompson,  1910,  W.  N.  262. 
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Covenants  by 
Master  to 
instruct 
Apprentice 
and  provide 
board  and 
lodging,  &c., 
or  pay  him 
wages. 


[No  deduction 
from  wages 
for  holidays, 
but  wages 
not  to  be  paid 
during  absence 
from  illness. 1 


[Covenant  by 
parent  to  pay 
further 
premium  on 
a  future  day.] 


[On  death  of 
Master  before 
end  of  term 
part  of  iJre- 
mium  to  be 
returned.] 


Power  to 
Master  to  dis- 


3.  In  consideration  of  such  service   [and  in  consideration  also 

of  the  sum  of  £ now  paid  to  the  Master  by  the  said  E.  B. 

(the  receipt  whereof  the  Master  hereby  acknowledges),  and  of  the 

further  sum  of  £ hereinafter  covenanted  to  be  paid  by  the 

said  E.  B.],  the  Master  hereby  covenants  with  the  Apprentice, 
and  also  (as  a  separate  covenant)  with  the  said  E.  B.,  that  the 
Master  will,  during  the  said  apprenticeship,  teach  and  instruct 
the  Apprentice,  or  cause  him  to  be  taught  and  instructed,  in  the 

said  art  or  trade    [o?-  in  the  said branch  of  the  said  art  or 

trade],  and  also  will  during  the  said  apprenticeship  provide  the 
Apprentice  with  proper  and  suitable  board,  lodging,  and  clothes, 
and  with  medical  attendance  during  illness  \_or  will,  during  the  said 
apprenticeship,  pay  to  the  Apprentice  for  his  work  and  services 
such  wages  as  are  hereinafter  mentioned  (that  is  to  say)  {State 
the  wages,  e.g.,  a  iceekly  sum  increasing  each  year,  an  amount  or  a 
fixed  proportion  of  the  wages  or  prices  paid  to  journeymen  for  work 
of  a  similar  character,  or  as  may  he  agreed)  ]. 

[4.  Provided  always,  that  no  deduction  shall  be  made  from 
the  said  wages  in  respect  of  the  usual  holidays,  or  any  other 
holidays  which  may  be  alloNved  by  the  Master  to  the  Apprentice, 
but  the  Apprentice  shall  not  be  entitled  to  any  wages  if  and 
while  he  is  absent  from  work  through  illness  or  for  any  other 
cause  except  the  said  holidays.] 

[5.  The  said  E.  B.  hereby  covenants  with  the  Master  that  he 

will  pay  to  the  Master  the  further  sum  of  i' on  the 

day  of ,  19 — ,  if  the  Master  and  the  Apprentice  shall  both 

be  then  living  and  the  Apprentice  shall  be  then  in  the  service  of 
the  Master.]  (Add,  if  desired,  a  clause  fixing  the  hours  of  work, 
and  what  holidays  sliall  he  allowed  to  the  Apprentice.) 

[G.  Provided  always  (/),  that  if  the  Master  dies  before  the  end 
of  the  said  apprenticeship,  his  executors  or  administrators  shall 
repay  to  the  said  E.  B.  the  sum  hereinafter  mentioned  (that  is 

to  say) :  If  such  death  shall  happen  before  the  day  of , 

19 — ,  the  sum  of  £ ,  and  if  the  same  shall  happen  after  that 

day  the  sum  of  £ .] 

7.  Provided  always  {g),  that  if  the  Apprentice  shall  wilfully 

(/)  In  the  absence  of  stipulation,  the  apprentice  is  not  entitled  to  repay- 
ment of  any  part  of  the  premium  on  the  master's  death:  Farrow  v.  Wilson 
(1869),  4  C.  P.  744;  38  L.  J.  C.  P.  326. 

{(])  A  clause  enabling  the  master  to  dismiss  the  apprentice  for  misconduct 
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disobey  the  lawful  and  reasonable  orders  of  the  Master,  or  shall  miss  Appren- 
persist  in  absenting  himself  from  the  Master's  service  during  disobedience 
working  hours  without  just  cause,  or  shall  otherwise  misconduct  o^"  ""^conduct. 
himself,  then  and  in  any  of  such  cases  the  Master  may  by  a 
notice  in  writing  determine  the  apprenticeship  and  dismiss  the 
Apprentice  from  his  service. 
In  witness,  &c. 


No.  IV. 

AKTICLES  of  Clerkship  to  a  Solicitor   ichen   the  Clerk 
is  under  a<ie{]i). 

THIS    INDENTURE,   made    the    day    of    ,    19—,  Parties. 

Between  A.  B.,  of,  Sec,  a  solicitor  of  the  Supreme  Court  of 
Judicature  (hereinafter  called  the  Solicitor),  of  the  1st  part, 
C.  D.  (heremafter  called  the  Clerk),  aged  —  years,  the  son  of 
E.  D.,  of,  &c.,  of  the  2nd  part,  and  the  said  E.  D.  of  the  3rd 
part : 

WITNESSETH  and  it  is  hereby  declared  as  follows  :— 

1.  The  Clerk,  of  his  own  free  will,  and  with  the  consent  of  the  cieik  binds 
said  E.  D.,  hereby  places  and  binds  himself  clerk  to  the  Solicitor  soildtor  for  a 
to  serve  him  in  his  profession  of  a  solicitor  from  the  date  of  **^"^' 
these  presents  for  the  term  of  five  years. 

2.  The  Clerk,  and  also  the  said  E.  D.  as  surety  for  the  Clerk,  Covenant  by 
hereby  jointly  and  severally  covenant  with  the  Solicitor  that  the  fo\herThat^'^ 
Clerk  will  well,  faithfully,  and  diligently  serve  the  Solicitor  as  cierkwiii 
his  clerk  m  the  profession  of  a  solicitor,  and  will  not  at  any  time  fully. 
cancel,  spoil,  destroy,  waste,  spend,  or  make  away  with  any  of 

the  books,  papers,  writings,  money,  stamps,  chattels,  or  other 

was  held  valid  in  Westiuich  v.  Theodor  (1875),  L.  E.  10  Q.  B.  224;  44  L.  J. 
Q.  B.  110.  In  the  absence  of  express  provision,  a  master  cannot  dismiss  his 
apprentice  for  a  mere  neglect  of  dutj%  but  he  may  do  so  if  the  apprentice, 
by  wilful  and  persistent  disobedience,  or  by  dishonesty,  makes  it  impossible 
for  the  master  to  carry  out  his  contract:  Baymond  v.  Minton  (18G6),  L.  II. 
1  Ex.  244;  35  L.  J.  Ex.  153;  Learoyd  v.  Brooh,  1891,  1  Q.  B.  431 ;  60  L.  J. 
Q.  B.  373. 

{h)  See  the  Solicitors  Acts,  1843,  1800,  1877,  1888.  The  stamp  on  these 
articles  is  £80.  As  to  registration  with  the  Eegistrar  of  Solicitors,  see 
Solicitors  Act,  1888,  ss.  7—9. 
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(precedents)  miscellaneous. 


To  indemnify 
Solicitor 
against  loss 
by  Clerk's 
default 


Premium. 


Solicitor 
covenants  to 
instruct  Clerk, 
and  at  end  of 
term  to  pro- 
cure his 
admission  as  a 
solicitor. 


[Further 
covenant  by 
Solicitor  to 
repay  jiart  of 
premium  in 
the  event  of 
death  before 
end  of  term.] 


property  belonging  to  the  Solicitor  or  to  any  of  his  clients  or 
employers,  which  shall  be  def>osited  in  his  hands  or  entrusted  to 
his  custody  or  possession,  or  which  shall  come  or  be  entrusted  to 
the  care,  custody,  or  possession  of  the  Solicitor,  and  that  in  case 
the  Clerk  shall  commit  a  breach  of  the  foregoing  covenant, 
or  if  the  Solicitor  shall  sustain  or  suffer  any  loss,  damage,  or 
prejudice  by  reason  of  the  misbehaviour,  neglect,  or  improper 
conduct  of  the  Clerk,  the  Clerk  and  E.  D.,  or  one  of  them,  will 
indemnify  the  Solicitor,  and  make  good  to  him  the  amount  or 
value  thereof :  And  further,  that  the  Clerk  will  from  time  to 
time  and  at  all  times  during  the  said  term  keep  the  secrets  of  the 
Solicitor,  and  readily  and  cheerfully  obey  and  execute  his  lawful 
and  reasonable  commands,  and  will  not  absent  himself  from  the 
service  or  employ  of  the  Solicitor  at  any  time  during  the  said 
term  without  the  previous  consent  of  the  Solicitor,  but  will  from 
time  to  time,  and  at  all  times  during  the  said  term,  conduct 
himself  with  all  due  diligence,  honesty,  and  propriety  (hit). 

3.  In  consideration  of  the  foregoing  covenants  and  of  the  sum 

of  £ now  paid  by  the  said  E.  D.  to  the  Solicitor  (the  receipt 

of  which  sum  the  Solicitor  hereby  acknowledges),  the  Solicitor 
hereby  covenants  with  the  Clerk  and  also  with  the  said  E.  D. 
that  the  Solicitor  will  accept  and  take  the  Clerk  as  his  clerk,  and 
will  by  the  best  ways  and  means  he  may  or  can,  and  to  the 
utmost  of  his  skill  and  knowledge,  teach  and  instruct  or  cause  to 
be  taught  and  instructed  the  Clerk  in  the  jiractice  or  profession 
of  a  solicitor,  and  also  will,  at  the  expiration  of  the  said  term, 
use  his  best  endeavours,  at  the  request  and  cost  of  the  Clerk,  to 
cause  and  procure  him  to  be  admitted  a  solicitor  of  the  Supreme 
Court,  provided  the  Clerk  shall  have  well,  faithfully,  and 
diligently  served  his  said  clerkship. 

[4.  The   Solicitor   hereby  further    covenants  with   the   said 

E.  D.  that  if  the  Solicitor  or  the  Clerk  dies  within  the  first 

years  of  the  said  term,  then  the  Solicitor  or  his  representatives 
will  repay  to  the  said  E.  D.,  or  his  executors  or  administrators, 
such  portion  of  the  said  premium  of  Jd as  is  herein- 
after mentioned  (that  is  to  say)  :  If  such  death  happens  before 
the  expiration  of  the  first  year  of  the  said  term  the  sum  of  £ ; 


[hJi)  A  covenant  by  an  articled  clerk  not  to  act  for  persons  who  have  been 
clients  of  the  firm  for  five  years  before  the  expiration  of  the  articles  is  valid  : 
Lewis  \.  Diirvfonl,  1908,  24  T.  L.  E.  64. 
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if  such  death  happens  after  the  expiration  of  the  first  j-ear  and 
before  the  expiration  of  the  second  year  of  the  said  term  the  sum  of 

£ ;  and  if  such  death  happens  after  the  expiration  of  tlie 

second  3'ear  and  hefore  the  expiration  of  the  third  year  of  the  said 

term,  the  sum  of  M .] 

In  witness,  &c. 

No.  V. 

APPOINTMENT  hi/  an  Infant  of  a  Guardian  of  his  Person 
and  Estate  (/). 

KNOW  ALL   MEN   BY  THESE    PEESENTS  that    I,  A.  B., 

of,  &c.  (iufant),  being  now  of  the  age  of years  or  thereabouts, 

hereby  appoint  C.  D.,  of,  &g.  {(/tiardian),  to  be  the  guardian  of 
my  person  and  estate  until  I  shall  attain  the  age  of  twenty-one 
years. 

As  witness  my  hand  this day  of   ,  19 — . 

(Signed)        A.  B. 

No.  VI. 

MERGER  of  Tithe  Rent-Charge  (k). 

TO  ALL   TO  WHOM  THESE   PRESENTS   SHALL  COME, 

We,  a.  B.,  of,  &c.,  and  C.  D.,  of,  &c.  {proprietors  of  lands),  send  Parties. 

greeting  this day  of . 

{i)  When  an  heir  in  socage  has  no  testamentary  guardian,  he  may  at  the    infant  of  a^e 
age  of  fourteen  years  choose  a  guardian  for  the  remainder  of  his  minoritj' :    of  fourteen 
Co.  Litt.  78  b;  Simpson  on  Infants,  3rd  ed.,  p.   1S7.     The  election  by  an    apiwint'^^ 
infant  of  his  own  guardian  does  not  supersede  the  authority  of  the  Court,    guardian. 
and  as  it  is  doubtful  what  are  the  power's  of  a  guardian  so  elected,  this 
course  is  seldom  resorted  to. 

{k)  The  Tithe  Act,  1836,  enables  any  person  seised  in  fee  or  in  tail  in    Merger  of  tithe 
possession  of  tithes  or  rent-charge  in  lieu  of  tithes,  by  deed  or  by  declara-    I'ent-eharges 
tion  under  his  hand  and  seal,  to  be  made  in  a  form  approved  by  the  Com-    of  Board  of 
missioners  (now  the  Board  of  Agriculture  etc.)  and  confirmed  under  their  seal,    Agriciilture 
to  merge  the  tithes,  or  rent-charge,  in  the  land  oirt  of  or  in  respect  of  which 
they  issue.     By  the  subsequent  Acts  this  power  is  extended  to  any  person 
or  persons  seised  of  or  having  the  power  of  acquii-iug  or  disposing  of  the  fee 
simple  in  possession  of  the  tithes  or  rent-charge,  and  to  a  tenant  for  life  in 
possession  where  the  tithe  rent-charge  and  the  lands  are  settled  to  the  same 
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(precedents)  miscellaneous. 


Recital  of 

commutation 

award. 


Apportion- 
m.ent. 


Seisin  of  part 
of  lands  and 
tithe  rent- 
charge. 


Seisin  of  part 
of  lands  and 
tithe  rent- 
charge. 


Merger  by 
proprietors  of 
rent-charge. 


Whereas,  by  an  Award  made  in  pursuance  of  the  Tithe  Act, 

1838,  and  duly  confirmed  on  the day  of ,  the  tithes  of 

the  Parish  of  L.,  in  the  County  of ,  were  commuted,  and  a 

rent-charge  of  the  annual  sum  of  £5  was  awarded  to  be  paid  to 

,  of  the  Parish  of ,  in  the  said  County  of ,  yeoman, 

his  heirs  or  assigns,  or  to  the  persons  entitled  in  remainder  or 
reversion  after  him,  instead  of  impropriate  tithes  arising  from 
certain  lands  of  the  Parish  of  L.,  of  the  estimated  quantity,  in 
statute  measure,  of  15a.  1r.  16p.  : 

And  whereas,  by  the  instrument  of  apportionment  of  the 
rent-charge  awarded  to  be  paid  in  lieu  of  the  tithes  of  the  said 

Parish  of  L.,  and  also  duly  confirmed  on  the day  of , 

the  said  rent-charge  of  .^5  has  been  charged  upon  the  lands 
particularly  described  in  the  said  apportionment,  and  on  the 
plan  thereto  annexed,  numbered  respectively  1481,  1487,  1486, 
1555,  1558,  1559,  and  1570 : 

And  whereas  the  said  A.  B.  is  seised  for  an  estate  in  possession 
in  fee  simple  of  so  much  of  the  said  rent-charge  of  £5  as  was 
awarded  in  lieu  of  the  tithes  arising  from  the  said  lands 
numbered  1481,  1487,  and  1486  respectively,  and  is  seised  in 
fee  according  to  the  custom  of  the  Manor  of  L.,  in  the  County 
of ,  of  the  same  lands : 

And  whereas  the  said  C.  D.  is  seised  for  an  estate  in  possession 
in  fee  simple  of  the  said  lands  numbered  1555,  1558,  1559, 
and  1570  respectively,  and  is  also  seised  for  an  estate  in  fee 
simple  in  possession  of  so  much  of  the  said  rent-charge  of  Jd5 
as  was  awarded  in  lieu  of  the  tithes  arising  from  the  last- 
mentioned  lands : 

NOW  THEPtEFOPtE  we,  the  said  A.  B.  and  C.  D.,  according 
to  our  respective  rights  and  interests  therein,  do  hereby 
respectively  declare  it  to  be  our  will  and  intent  that  the  said 
tithe  rent-charge  of  J65  shall  henceforth  be  absolutely  merged 

uses,  and  to  copyholds  (Tithe  Act,  1838,  ss.  1,  3,  5),  also  to  glebe  lands 
where  the  glebe  and  the  tithe  rent-charge  belong  to  the  same  person  in 
right  of  his  benefice  (Tithe  Act,  1839,  s.  6),  also  to  any  person  entitled  in 
equity  to  the  tithe  rent-charge  as  if  he  had  been  legally  entitled  thereto : 
Tithe  Act,  1846,  s.  19. 

A  deed  or  declaration  for  the  merging  of  tithe  or  tithe  rent-charge  under 
the  above  Acts  is  not  chargeable  with  stamp  duty :  Tithe  Act,  1838,  s.  2 ; 
Tithe  Act,  1846,  s.  20.  The  draft  should  be  submitted  to  the  Board  for 
approval. 
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and  extinguished  in  the  freehold  and  inheritance  of  the  lands 
in  respect  of  which  the  said  rent-charge  was  heretofore  payable, 
and  upon  which  it  has  been  charged  as  aforesaid  in  and  by 
the  said  instrument  of  apportionment  : 

In  testimony  whereof  we  have  hereunto  subscribed  our  names 
and  affixed  our  seals  the  day  and  year  first  above  written.  {To 
he  confirmed  hy  ihe  Board  of  Agriculture  and  Fisheries.) 

No.  VII. 

PEE  SENT  ATION  to  a  Benefice. 

TO  THE  EIGHT  EEVEEEND  FATHER   IN   GOD, ,  by 

Divine  permission  Lord  Bishop  of ,  or  to  his  Vicar,  general 

or  spiritual,  or  to  any  other  person  having  or  that  shall  have 
sufficient  authority  in  this  behalf :  I,  A.  B.,  of,  &c.,  the  true  and 

undoubted  patron  of  the  rectory  of ,  in  the  County  of , 

within  your  lordship's  diocese  and  jurisdiction,  do  this day  presentation 

of HEREBY  PRESENT  to  your  lordsliii?,  and  to  the  said  rectory  ''^  *^^®  lectoiy. 

of aforesaid  (now  become  vacant  by  the  death  of  the  Eev. 

C.  D.,  clerk,  the  last  incumbent  thereof),  and  to  my  presentation 

in  full  right  belonging,  the  Eev.  E.  F.,  clerk,  now  of ,  in  the 

County   of  ,  humbly  praying   that   your  lordship  will   be 

graciously  pleased  to  admit  and  canonically  institute  the  said 

E.  F.  to  the  said  rectory  of  the  parish  church  of aforesaid, 

and  to  invest  him  with  all  and  singular  the  property,  rights, 
members,  and  appurtenants  thereunto  belonging,  and  to  cause 
him  to  be  inducted  into  the  real,  actual,  and  corporeal  possession 
thereof,  and  to  do  all  other  things  which  to  your  pastoral  office 
may  in  this  case  appertain  and  belong. 

In   WITNESS,  &c. 

No.  VIII. 

AGEEEMENT  hy  the  Owner  of  a  House  who  has  opened 
a  Window  overlookinci  liis  neighhour's  premises  to  Block 
it  up  tclien  required,  and  to  pay  an  Annual  Sum  by 
7cay  of  Acknowledgment  in  the  meantime  (/). 

AN  AGEEEMENT,  made  the day  of ,  19—,  Between  Paities. 

A.  B.,  of,  &c.,  of  the  one  part,  and  C.  D.,  of,  &c.,  of  the  other  part : 

{I)  See  Prescription  Act,  1832,  s.  3;  Bewley  v.  Atkinson  (1879),  13  Ch.  D. 
283 ;  49  L.  J.  Ch.  153. 
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(precedents)  miscellaneous. 


Recital  that 
A.  B.  lias 
oiJened  a 
window  over- 
looking 
adjoining 
premises. 


Acknowledg- 
meiTt  that 
enjoyment  of 
light  is  by 
leave,  and  not 
of  right. 


Agreement  to 
block  np 
window  if 
required, 
and  to  pay 
annual  sum  in 
meantime. 


Whereas  the  said  A.  B.,  being  the  owner  in  fee  simple  of  a 
dwelling-house  known  as,  &c.  {descrihing  it  shortly),  has  lately 

opened  a  window  on  the floor  of  the  said  dwelling-house, 

which  window  overlooks  the  adjoining  premises  known  as,  &c. 
{describing  them  shortly),  the  property  of  the  said  C.  D.  : 

NOW  the  said  A.  B.,  afc  the  request  of  the  said  C.  V>.  and  in 
order  to  prevent  the  acquisition  of  a  right  under  section  three  of 
the  Prescription  Act,  1832,  hereby  acknowledges  that  the  said 
A.  B.  enjoys  the  access  and  use  of  light  to  and  for  the  said 
dwelling-house  through  and  by  means  of  the  said  window  by  the 
leave  and  indulgence  of  the  said  C.  D.,  and  not  as  of  right,  and 
the  said  A.  B.  hereby  agrees  with  the  said  C.  I),  that  the  said 
A.  B.,  his  heirs  or  assigns,  will  block  up  and  close  the  said  window 
whenever  requested  so  to  do  by  the  said  C.  D.,  his  heirs  or  assigns, 
and  will  in  the  meantime,  in  consideration  of  the  aforesaid 
indulgence,  pay  to  the  said  C.  D.,  his  heirs  or  assigns,  the  annual 
sum  of  one  shilling  on  the  first  day  of  January  in  every  year  (;»). 

As    WITNESS,  &C. 


No.  IX. 


BUILDERS'   CONTRACT. 


Parties. 


Builders  to 
erect  banking- 
house  accord- 
ing to  specifi- 
cation, &c. 


AN  AGREEMENT,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Builders), 
of  the  one  part,  and  E.  F.,  of,  &c.,  G.  H.,  of,  &c.,  and  I.  K.,  of, 
&c.,  carrying  on  the  business  of  bankers,  in  partnership  under 
the  style  of  E.  F.  and  Company  (hereinafter  called  the  Owners), 
of  the  other  part : 

Whereby  it  is  agreed  as  follows : — 

1.  The  Builders  will  erect  and  complete  a  banking-house  with 
suitable  offices  upon  the  piece  of  land  belonging  to  the  Owners 

situated  in Street,  in  the  Town  of  ,  according  to  the 

specification,  plans,  drawings,  and  elevations  which  have  been 
signed  by  the  Builders  and  by  L.  M.,  the  architect  of  the  Owners, 
and  will  provide  the  materials,  and  execute,  perform,  and  fully 
complete  the  works  respectively  specified  and  required,  in  the 

(to)  C.  D.  should  see  that  this  is  regularly  paid,  as  if  it  ceases  to  be  paid  it 
might  be  inferred  that  the  agreement  had  been  put  an  end  to,  see  Bewley  v. 
Atkinsov,  sitj). 
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said  specification,  plans,  drawings,  and  elevations,  or  to  be 
implied  therefrom,  or  incidental  thereto,  or  to  be  hereafter 
specified  or  required  in  such  explanatory  instructions  and 
drawings  (being  in  conformity  with  the  said  original  specifica- 
tion, i^lans,  drawings,  and  elevations),  and  also  in  such  additional 
instructions  and  drawings  (not  being  so  in  conformity  as 
aforesaid)  as  shall,  from  time  to  time,  during  the  progress  of  the 
said  works,  be  provided  by  the  architect  for  the  time  being  of 
the  Owners  (hereinafter  called  the  architect)  ;  and  will  complete 
all  the  said  works  with  materials  of  the  best  quality,  and 
in  the  most  substantial  and  workmanlike  manner,  and  to  the 
satisfaction  of  the  Architect,  without  reference  to  any  other 
person  ;  and  will,  in  all  respects,  comply  with  and  abide  by  the 
true  intent  and  meaning  of  the  said  specification,  plans,  drawings, 
and  elevations,  and  of  this  agreement, 

2.  The  consideration   for  this  contract  shall  be  the  sum  of  Contract  price. 
£ ,  to  be  paid  by  the  Owner  to  the  Builders  at  the  times  and 

in  the  manner  and  subject  to  the  provisions  hereinafter  contained. 

3.  The  Builders  shall  cover  in  the  roof  of  the  said  banking-house  To  cover  in 

on  or  before  the daj^  of  ,  19 — ,  and  shall  finish  and  bycertam^^ 

complete    the  said  banking-house  and  offices  on  or  before  the  '^f/^^'  °^"  , 

■■■  "  otherwise  to 

day  of  ,   19 — ;    and  if  the  said  banking-house  and  pay  a  fixed 

penalty. 

offices  shall  not  be  completed  on  or  before  the  said day  of 

the  Builders  shall  forfeit,  out  of  the  money  which  shall  be 

due  to  them  by  virtue  of  this  agreement,  the  sum  of  4' for 

every  day  which   shall  elapse  after  the  day  of ,  19 — , 

until  the  said  banking-house  and  offices  shall  be  completed  : 

Provided  alavays,  that  in  case  the  Builders  shall  be  prevented 
by  any  strike  or  lock-out  in  the  building  trade  from  complying 
with  this  clause,  the  Architect  shall  extend  the  time  for  the 
completion  of  the  works  for  such  reasonable  period  as  he  may 
think  fit. 

4.  All  bricks,  timber,  and  other  materials  which  shall  from  Materials-. 
time    to  time  be  brought  upon  the  premises  by  the  Builders 

for  the  purpose  of  erecting  the  said  buildings  (except  such  (if 
any)  as  shall  be  rejected  by  the  Architect  as  not  being  in  accord- 
ance with  the  specification)  shall  be  deemed  to  be  the  absolute 
property  of  the  Owners  (»). 

(?i)  This  clause  does  not  make  it  necessary  to  register  the  contract  as  a 


1198 
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If  Builders 
make  default 
Architect  may, 
after  notice, 
employ  otliers 
to  complete 
works  (o). 


Architect  may 
remove  work- 
men for  in- 
competency or 
other  causes. 


Architect  to 
appoint  a  clerk 
of  the  works. 


5.  If  the  Builders  shall,  in  the  opinion  of  the  Architect,  fail  to 
proceed  with  the  said  works  with  all  reasonable  speed  according 
to  the  terms  and  conditions  of  this  present  contract,  tlie  Architect 
may  leave  or  cause  to  ])e  left  at  the  usual  place  of  abode  or 
business  of  the  Builders  or  any  of  them,  or  of  their  sureties  or 
either  of  them,  a  notice  in  writing  for  the  Builders  to  proceed 
regularly  and  effectually  Vv'ith  the  said  works  ;  and  in  case  the 
Builders  shall,  for  seven  days  after  such  notice  is  so  left  as 
aforesaid,  make  default  in  regularly  and  effectually  proceeding 
with  the  said  works,  then  and  in  such  case  the  Architect  may 
employ  any  other  workmen,  either  by  contract  or  measure  and 
value  or  otherwise,  to  proceed  with  the  said  works  and  complete 
the  same,  and  for  that  purpose  may  take  possession  of  and  use 
all  scaffolding,  plant,  tools,  implements,  and  things  in  and 
about  the  works,  and  the  Architect  may  pay  to  the  workmen 
so  employed,  out  of  the  money  which  shall  be  then  due  to 
the  Builders  on  account  of  this  contract,  the  amount  of  their 
charges  for  the  same  and  for  all  necessary  materials  to  be  found 
and  provided  for  such  completion  ;  and  if  the  same  shall  be 
insufficient,  the  Builders  shall  make  good  the  deficiency  on 
demand. 

6.  If  the  Architect  shall  at  any  time  consider  any  of  the 
workmen  employed  by  the  Builders  on  the  works  as  in  any- 
wise incompetent,  or  as  acting  improperly,  the  Architect  may  in 
any  such  case  discharge  any  such  workmen,  and  the  Builders 
shall,  without  delay,  put  another  workman  or  other  workmen 
in  his  or  their  place. 

7.  The  Architect  may  appoint  a  suitable  person  to  be  clerk  of 
the  works  to  superintend  the  said  works,  and  to  be  constantly 
on  the  premises  during  their  progress  ;  and  the  clerk  of  the 
works  shall  be  paid  by  the  Owners. 


bill  of  sale:  Broiun  v.  Bateman  (ISGV),  L.  E.  2  C.  P.  272;  36  L.  J.  C.  P.  134; 
Reeves  v.  Barlow  (1884),  12  Q.  B.  D.  436;  53  L.  J.  Q.  B.  192. 

It  is  conceived  that  under  this  clause  the  materials  vest  iu  the  ownei's, 
subject  to  an  implied  condition  of  defeasance  if  the  builders  complete  the 
works  according  to  the  contract,  and  in  that  case  they  would  be  entitled  to 
remove  any  materials  not  iised :  Hart  v.  Porthgain  Ilarhour  Co.,  1903,  1  Ch. 
690;  72  L.  J.  Ch.  426;  but  cf.  Re  Keen,  1902,  1  Iv.  B.  555  ;  71  L.  J.  K  B. 
487  ;  By  ford  v.  Rnssdl,  1907,  2  Iv.  B.  522 ;  76  L.  J.  K.  B.  744. 

(o)  This  clause  cannot  be  extended  to  the  builders'  bankruptcy ;  see  Ex 
p.  Barter  (1884),  26  Ch.  D.  510;  53  L.  J.  Ch.  802. 
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8.  In  case  any  of  the  materials  brought  on  the  premises  by 
the  Builders  shall  be  considered  by  the  Architect  or  the  clerk  of 
the  works  to  be  unsound  or  in  any  respect  imjDroper,  the  Builders 
shall,  upon  notice  in  writing  to  them  or  their  foreman  on  the 
premises,  given  by  the  Architect  or  clerk  of  the  works,  cause 
the  same  to  be  removed  from  the  premises,  and  shall  proceed 
with  the  said  works  with  materials  corres]3onding  with  the  said 
specification  and  instructions,  and  approved  of  by  the  Architect ; 
and  in  default  of  such  removal  within  three  days  after  such  last- 
mentioned  notice,  the  Architect  may  cause  the  same  to.  be 
removed  to  such  places  as  he  may  think  proper,  without  being  in 
any  wiise  accountable  for  any  loss  or  damage  that  shall  happen 
to  any  materials  so  removed  as  aforesaid,  and  cause  proper 
materials  to  be  substituted  for  the  same,  and  may  pay  all 
expenses  attending  such  removal  and  substitution  out  of  the 
money  which  shall  become  due  to  the  Builders  by  virtue  of  this 
contract. 

9.  In  case  the  Architect  shall  consider  any  part  of  the  said 
works  to  be  executed  in  an  unsound  and  improper  manner,  the 
Builders  shall  cause  the  same  immediately  to  be  taken  down  and 
executed  in  a  proper  manner,  and  to  the  satisfaction  of  the 
Architect,  without  any  extra  charge  or  expense  whatever. 

10.  If  the  Architect  or  the  Owners  shall  think  proper  at  any 
time  to  make  any  alterations  or  additions  to  or  omissions  in 
the  said  works,  he  or  they  shall  give  to  the  Builders  written 
instructions  for  such  alterations,  additions,  or  omissions,  signed 
by  the  Architect ;  but  the  Builders  shall  not  have  power  to 
make  any  alteration,  addition,  or  omission,  or  to  make  any 
claim  for  extras,  without  such  written  instructions  so  signed 
as  aforesaid ;  and  if  any  alteration  or  addition  be  charged  for 
or  brought  into  any  day  account,  the  said  day  account  shall 
be  delivered  at  the  office  of  the  Architect  on  the  Tuesday 
morning  next  ensuing  after  such  day  work  may  have  been 
done,  signed  by  the  clerk  of  the  works,  and  no  account 
unless  so  signed  and  delivered  shall  be  admitted  by  the 
Architect. 

11.  Any  such  alteration,  addition,  or  omission  shall  not  vacate 
this  present  contract,  but  the  value  thereof  shall  be  ascertained, 

and  added  to  or  deducted  from  the  said  sum  of  Jb ,  according 

to  the  judgment  of  and  an  admeasurement  or  valuation  to  be 


Architect  or 
clerk  of  the 
works  may 
remove 
unsound 
materials. 


Builders  to 
take  down 
unsound  work 
and  rebuild. 


Power  for 
Ai-chitect  or 
the  Owners 
to  direct 
additions  or 
alterations. 


Value  of 
alterations, &c., 
to  be  ascer- 
tained and 
added  to  ori- 
ginal coutract- 
money. 
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(PEECEDENTS)    IVriSCELLANEOUS. 


Any  unautlio- 
riscd  devia- 
tions to  be 
corrected  at 
expense  of 
Builders. 

Builders  to 
repair  damage. 


Builders  to 
insure. 


Builders  to  pay 
fees  of  district 
surveyor, 
and  generally 
to  execute  all 
works  de- 
scribed in 
specification, 
&o.,  or  to  be 
implied  there- 
from. 


made  by  the  Architect  [or  by  a  Quantity  Surveyor],  who,  in 
making  the  valuation,  shall  use  and  take  into  consideration  the 
schedule  of  prices  annexed  to  the  specification  so  far  as  the  same 
shall,  in  the  opinion  of  the  Architect  [_or  Surveyor] ,  be  applic- 
able thereto,  and  the  Builders  shall  not,  because  of  any  such 
alteration  or  addition  as  aforesaid,  be  allowed  any  farther  time  for 
completing  the  works,  unless  the  Architect  shall  by  writing  extend 
the  time  on  that  account,  which  he  shall  be  at  liberty  to  do  (p), 

12.  Any  deviation  made  in  the  said  works  from  the  original 
IDlans,  drawings,  elevations,  and  specification  (except  such  devia- 
tions as  shall  be  ordered  as  last  aforesaid)  shall  be  altered  and 
corrected  at  the  cost  of  the  Builders. 

13.  Any  damage  arising  from  accidents  or  carelessness  of 
workmen  or  otherwise  to  the  said  works,  or  to  the  materials 
or  implements  therein  used,  shall  be  borne  and  made  good  by 
the  Builders  at  their  own  cost. 

14.  The  Builders  shall,  during  the  progress  of  the  works,  at 
their  own  cost  from  time  to  time  insure  in  some  office  or  offices 
to  be  approved  of  by  the  Owners,  and  in  the  joint  names  of  the 
Builders  and  of  the  Owners,  the  said  buildings  and  materials 
from  loss  or  damage  by  fire  in  such  sums  as  the  Architect  shall 
from  time  to  time  require,  and  shall  continue  such  insurance 
until  the  Architect  shall  certify  the  said  banking-house  and 
offices  to  be  completed. 

15.  The  Builders  shall  pay  all  the  fees  of  the  district  sur- 
veyor or  other  fees  or  demands  arising  from  the  execution  of 
the  said  works,  and  shall  generally  do,  execute,  and  provide  not 
only  all  the  works  and  materials  described  in  the  said 
specification,  plans,  drawings,  and  elevations,  but  likewise  all 
such  works  and  materials  as  are  necessarily  implied  or  may  be 
reasonably  inferred  in  or  from  the  said  plans,  drawings,  eleva- 
tions, and  specification  respectively,  for  the  erection  and 
completion  of  the  said  buildings,  with  the  offices  and  appurten- 
ances, although  the  same  may  not  happen  to  be  therein 
expressly  mentioned  as  to  be  done  by  the  Builders,  the  true 
intent  and  meaning  of  these  presents  being  that  the  works  and 
materials  hereby  contracted  to  be  done,  executed,  and  provided, 
shall  include  all  that  is  requisite  for  the  building  and  completing 


{}})  As  to  the  necessity  of  this  clause,  see  Dodd  v.  Churton,  ISOV,  1  Q.  B. 
562;  66  L.  J.  Q.  B.  477. 
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the  said  building  and  offices  according  to  the  said  plans,  drawings, 
elevations,  and  specification. 

16.  The    Builders    shall    not,   without    the   consent    of   the  Builders  not 

to  make  sub- 

Architect,  make  any  sub-contract  for  the  execution  of  the  said  contract  with- 

1  1     l^  f  1  •j_i  1  i.  out  consent. 

works,  or  any  part  thereof,  nor,  unless  with  such  consent  as 
aforesaid,  assign  or  underlet  this  present  contract. 

17.  The  said  sum  of  i' ,  or  other  the  sum  which,  having  The  contract- 
regard  to  the  provisions  hereof,  shall  be  payable  to  the  Builders  paid  by 
under  this  contract,  shall  be  paid  to  the  Builders  in  manner  '"^t^i'^ents. 
following  (that  is  to  say),  M part  thereof  shall  be  paid  by 

twelve  instalments  of  M each,  upon  the  certificate  from  time 

to  time  of  the  Architect  as  aforesaid,  that  work  and  materials  to 
a  sufficient  amount  shall  have  been  done,  executed  or  provided  by 
the  Builders  to  the  satisfaction  of  the  Architect,  and  the  balance 
thereof  shall  be  paid  within  three  calendar  months  after  the 
whole  of  the  said  works  shall  be  completed  and  finished,  and  the 
accounts  made  up. 

18.  The  Builders  shall  not  be  entitled  to  demand  or  receive  Balance  to  be 
the  said  balance  until  the  Architect  shall  certify  under  his  hand  cate  orArdii^ 
that  the  whole  of  the  said  works  have  been  completed  and  finished  *?°*  °^„  compie- 

^  tion  01  works. 

to  his  satisfaction  and  that  all  defects  have  been  made  good. 

19.  The  decision  of  the  Architect  with  respect  to  the  amount,  Decision  of 
state,  and  condition  of  the  works  actually  executed,  and  also  with  finai"^'^'^*  *°  ^ 
respect  to  any  and  every  question  that  may  arise  concerning  the 
construction  of  the  present  contract,  or  the  said  plans,  drawings, 
elevations,  and  specification,  or  the  execution  of  the  said  works, 

or  in  any  wise  relating  thereto,  shall  be  final  and  without  appeal. 

20.  The  Builders  shall  comj)ly  with  all  statutory  enactments  Building 
and  bye-laws  relating  to  buildings  in  force  within  the  said  dis-  ^^°^^  ations. 
trict,  and  shall  keep  the  Owners  indemnified  from  all  claims  on 
account  of  any  breach  thereof. 

In  witness,  &c. 

The  Schedule  above  eefereed  to. 
{Specification,  d-c.) 
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(precedents)  miscellaneous 


No.  X. 

DEED  OF  DEDICATION  hetween  the  Owner  of  a 
Building  Estate  and  an  Urban  District  CorNCiL, 
u-licrehy  the  former  agrees  to  throw  Land  into  the  High- 
way to  enable  the  same  to  he  Widened  at  the  expense  oj 
the  Council. 


Parties. 


THIS    INDENTURE,    made    the 


day    of 


19- 


Recital  of 
seisin. 


Agreement  to 
widen  street 


Between  A.  B.,  of,  &c.  (hereinafter  called  the  Owner),  of  the 

one  part,  and  the  Urban  District  Council  of ,  in  the  County 

of (hereinafter  called  the  Council),  of  the  other  part : 

Whereas  the  Owner  is  seised  of  the  freehold  land  situated  in 

the  Parish  of ,  in  the  County  of ,  bounded  on  the  north 

by  a  street  called  High  Street  and  coloured  pink  on  the  plan 
hereto  : 

And  whereas  it  has  been  arranged  between  the  Owner  and 
the  Council  (subject  to  the  sanction  of  the  Local  Government 
Board  being  obtained  for  a  loan  for  the  purpose)  that  that 
portion  of  High  Street  which  abuts  on  the  said  land  shall  be 
widened  from  its  present  average  width  of  twenty-five  feet  to  a 
width  of  fort}' -two  feet : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

Owner  agrees        ^'  '-^'he   Owucr   agrees   that  he  will  give  up  and  dedicate  to 
to  give  lip  land  ^^\-^q  x)-^]^\[q  xx^q  Sufficient  land  on  the  south  side  of  High  Street 

to  be  thrown  •■•  '-' 

into  high- 
way [q). 


Council  to 
execute  street 
works  in 
same. 


aforesaid  to  enable  that  street  to  be  widened  for  a  length  of 

yards  or  thereabouts  to  a  width  of  forty-two  feet,  which  strip 
of  land  intended  to  be  dedicated  as  aforesaid  is  hatched  black  on 
the  plan  hereto. 

2.  The  Council  hereby  agree  that  they  will  (so  soon  as  the 
sanction  of  the  Local  Government  Board  is  obtained  for  a  loan 
for  the  purpose  aforesaid)  take  the  necessary  steps  for  making 
up  and  completing  within  a  reasonable  time  the  new  portions  of 
the  carriage-ways  and  footways  of  High  Street  with  all  necessary 
and  proper  pavements,  kerbs,  channels,  gullies,  lamp-posts,  and 


(7)  A  conveyance  of  the  land  is  unnecessaiy,  tlie  dedication  to  the  public 
being  sufficient.     In  many  cases,  however,  a  conveyance  is  taken. 
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other  matters  incidental  thereto  as  the  Council   may  consider 
necessar3\ 

3.  The  dedication  aforesaid  shall  take  effect  from  the  date  of  Date  of 
the  order  of  the  said  Board  authorising  the  proposed  loan. 

In  witness,  &c. 


dedication. 


No.  XI. 

AGREEMENT  hetivem  a  County  Council  and  a  District 
Council  n-it1i  respect  to  Surface  Water  Drains  luulcr 
the  Main  Eoads  (r). 


day  of 


19 — ,  Between  Parties. 


AN  AGREEMENT,  made  the  - 

the County  Council  (hereinafter  called  the  County  Council), 

of  the  one  part,  and  the  Urhan  District  Council  of ,  in  the 

County  of (hereinafter  called  the  District  Council),  of  the 

other  part : 

Whereas  the  District  Council  have  submitted  to  the  County  Recital  of 
Comicil  a  proposal  for  the  construction  of  surface  water  drains  D^tricf^^ 
under   the   following  main   roads   in   the district, 


VIZ. 


Council 


(?■)  The  County  Council  are  the  highway  aiithority  as  regards  main  roads, 
the  District  Council  as  regards  other  roads  repairable  by  the  inhabitants  at 
large.  The  County  Council  may  and  generally  do  contract  with  the 
District  Council  for  the  maintenance  by  the  latter  of  the  main  roads  in  the 
district  in  consideration  of  an  annual  sum  to  be  paid  to  them  by  the  County 
Council :  Local  Gov.  Act,  1888,  s.  11.  With  respect  to  the  widening  or  other 
improvement  of  a  main  road,  the  County  Council,  as  a  general  rule,  refuse 
to  do  more  than  contribute  a  portion  of  the  expense,  the  remainder  being 
paid  by  the  District  Council ;  and  the  two  bodies  have  power  to  make 
arrangements  of  this  kind  under  the  Highways  and  Bridges  Act,  1891.  The 
siu'face  water  drains  running  under  a  road  and  used  for  draining  it  belono- 
to  the  highway  authority. 

In  the  above  Precedent  it  is  supposed  that  the  surface  water  drainage  of 
a  district  is  defective,  and  that  the  District  Council  are  desirous  of  laying 
down  a  new  system  of  surface  water  drains,  not  only  for  the  drainage  of  the 
main  and  district  roads,  but  also  for  carrying  away  the  rain-water  falling 
from  the  roofs  and  areas  of  houses  abutting  on  the  roads,  instead  of  letting 
such  water  pass  into  the  sewerage  sewers.  It  is  also  supposed  that  the 
County  Council  have  agreed  to  contribute  a  portion  of  the  cost  so  far  as 
regards  the  drains  under  the  main  roads. 

An  agreement  under  the  Highways  Acts  must  be  stamped  M.,  but  an 
agreement  under  the  Local  Gov.  Act,  1888,  s.  11,  must  be  stamped  lOs. : 
SoHthamjjtou  C.  ('.  v.  /.  /.'.  C.  (1905),  92  L.  T.  364;  Highmore,  2nd  ed.,  80. 

76—2 


Highway 
authorities. 


Stamp. 
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(precedents)  miscellaneous. 


to  construct 
drains  under 
main  roads. 


Offer  of 
County 
Council  to 
contribute 
part  of 
expense. 


Agreement 

under 

54  &  55  Vict. 

c.  63 


District 
Council  to 
execute  works. 


County 
Council  to 
contribute  to 
cost. 


Powers  for 
District 
Council  to 
connect  drains 
under  specified 
district  roads 
with  main 
road  drains. 


To  cause 
rain-water 
falling  on 
roofs,  etc.,  of 
houses  to  pass 
into  drains. 


To  enter  on 
main  roads. 


{moitioniug  them),  in  accordance  with  plans  and  specifications 
prepared  by  tlie  surveyor  to  the  District  Council,  and  have 
ajpplied  to  the  County  Council  for  a  contribution  towards  the 
cost  of  carrying  out  the  said  works  : 

And  whereas  the  said  plans  and  specifications  have  been 
approved   by   the   county    surveyor,    and    the    County   Council 

have  offered  a  contribution  of  £ ,  which  offer  the  District 

Council  have  accepted,  subject  to  the  following  conditions  : 

NOW  in  exercise  of  the  power  for  this  purpose  conferred  by 
the  Highways  and  Bridges  Act,  1891,  and  of  all  other  powers  (if 
any)  them  enabling,  the  County  Council  and  the  District 
Council  hereby  agree  as  follows  : — 

1.  The  District  Council  shall  execute  the  surface  drainage 
works  hereinbefore  referred  to  in  accordance  with  the  said  plans 
and  specifications,  subject  to  the  sanction  of  the  Local 
Government  Board. 

2.  The  County  Council  shall  pay  to  the  District  Council  the 

sum  of  £ as  their  contribution  to  the  cost  of  the  said  works 

so  soon  as  the  county  surveyor  shall  certify  that  the  same  have 
been  completed  to  his  satisfaction. 

3.  The  District  Council  may  at  any  time  or  times — 

(1)  Connect  any  drain  belonging  to  any  of  the  sections  of 
the  district  roads  mentioned  in  the  Schedule  hereto  with  any 
main  road  drain  made  in  pursuance  of  this  agreement,  so  that 
the  water  from  the  district  road  drain  may  flow  into  and  through 
the  main  road  drain  and  be  carried  away  by  means  thereof : 

(2)  Cause  or  permit  the  rain-water  falling  on  the  roofs, 
yards,  or  areas,  carriage-drives,  or  garden-walks  of  or  belonging 
to  any  houses  or  buildings  adjoining  or  near  to  any  main 
road  to  be  carried  into  any  main  road  drain  by  means  of 
subsidiary  drains,  pipes,  or  otherwise,  and  generally  use  any 
main  road  drain  for  any  purposes  connected  with  the  surface 
water  drainage  of  the  district,  if  and  so  far  as  such  user 
thereof  shall  not  prejudice  or  interfere  with  its  effectual  working 
for  the  drainage  of  the  main  roads : 

(3)  Enter  with  or  without  workmen,  surveyors,  or  other 
officials  into  and  upon  any  main  road  for  the  purpose  of  making 
any  connexion  with  the  main  road  drain,  or  for  doing  any 
other  work  hereby  authorised  : 
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(4)  Provided  always,  that  any  ^YO^k   done   by    the    District  Works  to  be 

.  T    •        n  •  i?   j_i  done  to  satis- 

Council  on  or  to  a  mam  road  m  the  exercise  oi  the  powers  faction  of 
hereby  conferred,  shall  be  done  to  the  satisfaction  of  the  surveyor, 
county  surveyor,  and  if  at  the  time  when  the  work  is  done 
there  shall  be  no  subsisting  contract  between  the  two  councils 
under  sub-section  4  of  section  eleven  of  the  Local  Government 
Act,  1888,  the  District  Council  shall  pay  to  the  County  Council 
reasonable  compensation  for  any  damage  or  injury  consequential 
on  such  work. 

4.  The   District   Council  shall  not  permit  the    discharge    of  AVaterfrom 
surface  water  or  other  matter  coming  from  outside  their  district  not  to  be  dis- 
into  any  drain  hereby  authorised  to  be  connected  with  the  main  f^Hf^^  ^^^° 
road  drains. 

5.  No  drain  in  the  district  other  than  a  drain  belonging  to  No  drains 

a  section  of  a  road  mentioned  in  the  schedule  hereto  shall  be  specifiodTOads 
connected   either   directly   or  indirectly   with   any    main    road  J°c\ed°^th 
drain  without  the  consent  of  the  County  Council.  main  road 

drains. 

In  witness,  &c. 

The  Schedule  above  referred  to. 

Sections  of  district  roads  to  be  connected  to  the  proposed  new 
surface  water  sewers  in  the  main  roads. 


Name  of  Road. 


Lengtli  of  Section. 
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lic/erem-es  to  Fo)-)ns  and  Precedents  are  Friuted  in  Claremlvn  Type,  thus,  890. 

ABATEMENT,  SOG 
of  annuities,  806 
legacy,  716 

ABEOAD, 

death  duties,  880 

powers  of  management  as  regards  i^roperty,  387,  877 
ACCESS  OF  AIR, 

lessee  not  entitled  to,  without  specific  grant,  76 
ACCUMULATION  OF  INCOME, 

Accumulation  Acts  appl}^  to  charities,  737 

do  not  apply  to  accumulations  during  minority, 
522 
can  be  for  one  only  of  periods  allowed  by  Thellusson  Act,  734,  830 
for  improvement  of  land  valid  beyond  twenty- one  years,  736 
payment  of  debts,  excepted  from  Act,  734 

not  within  rule  against  perpetuities,  735 
j)urchase  of  land,  fiu'ther  restricted  by  Act  of  1892... 734 
raising  portions  excepted  from  Act,  734 
provision  as  to  destination  of,  during  minorities,  521 
receipt  for,  by  married  female  infant,  941 
trust  for,  440,  831,  832 

exceeding  allowed  period,  good^^ro  tanto,  734 
may  be  implied,  830 
of,   arising  during  infancy  of  tenant-in-tail,  521 
when  legatee  can  put  an  end  to,  737 
who  entitled  to  income  after  time  allowed  for,  734 
ACKNOWLEDGMENT, 

of  right  to  production  of  ground  lease,  by  underlessor,  221 

satisfaction  of  partner's  claims  against  firm,  1092 
that  access  of  light  to  window  is  not  of  right,  1196 
ADEMPTION, 

of  specific  legacies,  717,  792 

ADMINISTEATOE.     See  Persoxal  Eepeesentatives. 

ADVANCEMENT, 

brought  into  hotchpot  under  Statutes  of  Distribution,  755 
interest  on,  836 

ordinary  power  of,  in  a  money  settlement,  358,  425,  438 
power  of,  extending  to  whole  share,  441 
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ADVANCEMENT— fo??<i?me(^. 

power  of,  in  will,  823,  866,  867 

under,  clause,  money  can  be  raised  for  debts  or  maintenance,  358 

wbat  is  an,  756 

ADVEESE  POSSESSION, 

to  tenant  in  tail,  runs  against  all  wbom  he  could  have  barred,  594 

ADVOWSON, 

observations  as  to  proper  form  of  trust  of,  in  settlement,  379 
power  to  trustees  of  settlement  to  purchase,  379 
trusts  of,  to  be  purchased  under  power,  379 

AETER-ACQUIEED  PEOPERTY, 
agreement  to  settle,  365,  582 

AETEE-ACQUIEED  PEOPEETY,  PEOVISION  FOE  SETTLING, 

accumulations  or  savings  of  wife's  income  not  within,  368 
construction  of,  as  to  property 

acquired  after  end  of  coverture,  367 

during  judicial  sejiaration,  365 

estates  tail,  367 

given  for  separate  use,  366 

in  possession  at  time  of  marriage,  365 
reversion,  365,  366 

which  wife  has  power  to  appoint,  367 

is  restrained  from  disposing  of, 367 
declaration  that,  shall  not  apply,  inoperative,  367 
legacy  duty  deducted,  368 

life  interest  subject  to  forfeiture  on  alienation  not  within,  367 
not  a  usual  clause,  293,  368 
puts  wife  to  election,  if  an  infant,  367 
unusual  by  husband,  368 
volunteers  cannot  enforce,  366 

AGENT, 

fraud  of,  liability  of  trustee,  248,  249,  253 
power  in  settlement  for  trustees  to  employ,  387 
undertaking  by,  appointed  to  inspect  partnership  books,  1091 

AGEEEMENT, 

to  block  up  window,  1195 

refer  to  arbitration,  1186 

throw  land  into  highway,  1202 
with  respect  to  surface  drains  under  main  road,  1203 

AGEEEMENTS  EELATING  TO  LEASES, 
exceeding  three  years,  must  be  in  writing,  2 
for  agricultural  lease,  133,  150 
building  lease,  105,  109 
lease  of  a  house  in  town,  123 

site  for  erection  of  ilats  and  offices,  113 
three  years'  tenancy,  with  option  of  lease,  84 
weekly  tenancy,  85 
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AGREEMENTS  RELATING  TO  IjEASES—continue'l 

instrument  void  as  lease  may  be  sued  on  as  an  agreement,  3 

must  state  time  for  commencement,  2 

rights  of  i^arties  under,  3 

stamps  on,  60 

to  grant  a  reversionary  lease,  3 

AGEICULTUBAL  HOLDINGS  ACT,  1908, 
Acts  repealed  by,  47 

as  to  compensation  for  damage  by  game,  51,  137 
improvements,  46 — 52 
unreasonable  distui'bance,  51 
contract  depriving  tenant  of  right  to  compensation,  50 
distress,  5,  7 
fixtures,  45 

freedom  of  cropping  and  disposal  of  produce,  51 
landlord's  right  to  a  charge  on  holding  on  payment  of  compensa- 
tion, 50 
resume  part  of  holding,  51 
market  gardens,  45,  49 
notice  to  quit,  2,  37 

landlord  of  intention  to  execute  improvements,  48 
power  to  contract  as  to  crops  during  last  year,  144 
definition  of  a  holding  under,  47 
principle  on  which  compensation  is  assessed,  49 
procedure  where  compensation  claimed,  50 

AGEICULTURAL  LEASES,  133  et  se<p     See  Leases. 

AGRICULTURAL  STOCK, 

when  protected  from  distress,  8 

AIR, 

access  to,  on  lease,  76,  76 

ALIMONY, 

power  of  Court  to  grant,  289 

ALMSHOUSES, 

conveyance  of  cottages  for,  989 
endowment  of,  with  stock,  995 
legacy,  gift  of,  to  establish,  801,  802 

AMERICA, 

will  of  property  in,  879 

ANNUITY, 

abatement  of,  806 
bequest  of,  805,  806 

determinable  on  bankruptcy,  &c.,  808,  809 
during  spinsterhood,  808 

widowhood,  875 
reversionary,  807 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  tlius,  890. 
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ANNUITY— co/i^in»erZ. 
bequest  of — continued. 

to  several  persons,  809 

with  direction  to  appropriate  fund  to  answer,  808,  809 
pui'cliase,  811 
bond  for  securing  payment  of,  1151 

covenant  by  parents  to  pay,  to  trustees  of  settlement,  372,  584 
to  pay  principal  sum  and  an,  346 
stamp  on,  329 

to  family  of  deceased  partner,  1064 
under  will,  commencement  of,  718 

ANTICIPATION,  EESTEAINT  ON, 
annexed  to  annuity,  805 
can  only  attach  to  separate  property,  277 
does  not  apply  to  income  already  due,  278,  28o 
effect  of,  on  contracts,  283 

infringing  rule  against  perpetuities,  rejected,  414 
may  be  annexed  to  corpus,  277 

attached  to  a  reversionary  interest,  oo'J 
dispensed  with  by  Court,  276 
void,  against  ante-nuptial  debts,  287 

APAETMENTS, 
lease  of,  87 

APPLICATION, 

to  register  restriction,  427 

APPOINTMENT.     See  Power. 

by  parents  among  children  equally,  448 

testatrix  of  trust  moneys  comprised  in  settlement,  785 
way  of  settlement,  of  freeholds,  copyholds,  and  money  liable  to  bo 
laid  out  in  land,  541,  542 
notice  to  trustees  of,  459 
of  equitable  interests  in  copyholds,  496 
executors  and  trustees,  784 
guardian  by  infant,  1193 
testator,  785 
investments  and  capital  monej',  501 
jointure  and  portions,  570,  573,  575 
portion  by  a  father  to  younger  son,  400 
trust  funds  under  special  j)0wcr3,  785  ei  seq. 
to  a  daughter  of  share  of  settled  personal  estate,  398 

son,  with  clause  against  alienation  for  limited  time,  786 
siirrender  of  appointor's  life  interest,  452,  454 
under  power,  443  et  seq. 

APPOINTMENT  OF  NEW  TEUSTEES, 
by  continuing  trustee,  627 
husband  and  wife,  619 
survivor  of  husband  and  wife,  622 
cannot  be  made  where  no  vacancy,  257 
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APPOINTMENT  OF  NEW  T-RJJSTE-ES-amtinued. 

clause  in  deed  of  arrangement  with  creditors,  1163,  1166 
settlement  as  to,  389,  437,  527 
will  as  to,  851,  943 
compound  settlement,  657 
conveyance  on,  633 
expense  of,  borne  by  trust  estate,  259 
for  purposes  of  S.  L.  Acts,  651,  657 
in  place  of  deceased  and  retii-ing  trustee,  619,  622 

trustee  resident  abroad,  622 
may  be  made  by  tenant  for  life,  notwithstanding  alienation,  258 

under  T.  Act  for  purposes  of  S.  L.  Act,  259 
of  deed  of  conveyance  on  trust  for  sale,  631 

equitable  interest  in  leaseholds  and  assignment  by  head  trustees, 

498 
jointure  term,  654 

land  for  religious,  &c.  purposes,  1018,  1019 
mortgage  debt,  635 
Nonconformist  chapel,  1018 
personalty  settlement,  619  et  se<2. 
portions  term,  653 
strict  settlement,  645,  648 
term  of  years,  653 
wills  (personal),  638  et  seq. 
(real),  655  et  seq. 
on,  beneficiary  may  be  appointed,  258 

donee  of  power  must  not  appoint  himself,  258 
number  may  be  altered,  257 

but  not  reduced  below  two,  except  where  only  one  originally,  617 
power  of,  may  be  exercised  in  bankruptcy  or  lunacy,  259 

with  leave  of  Coiu't,  pending  administration 
action,  259 
Public  Trustee  should  not  as  a  rule  bo  appointed  bv  retiring  trustees  on, 

269 
stamj)s  on,  618 

surrender  of  copyholds  on,  652 
transfer  of  mortgage  on,  637 

property  on,  617 
usually  made  by  supplemental  deed,  616 
vesting  declaration  on,  617,  621,  621,  626,  632,  6;J2,  640 
what  accounts  should  be  furnished  on,  616 

where  separate  trustees  are  appointed  for  distinct  funds,  641,  643 
there  have  been  previous  appointments,  627 

APPORTIONMENT, 
Act,  1870...  11 
of  condition,  33 

partial  loss  of  trust  fund  between  capital  and  income,  250 
rent  and  other  periodical  payments,  1 1 

References  to  Forms  and  Precedents  are  I'riuted  in  Clarendon  Tijpe,  thus,  890. 
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APPEAISEMENT, 

before  sale  of  goods  on  a  distress,  8 

APPEENTICESHIP  CONTEAOT, 

binding  on  infant,  unless  provisions  unfair,  1188 

determines  by  death  of  either  party,  1189 

disputes  under,  1189 

misconduct,  what  justifies  rescission  of,  1191 

premium  not  returnable  on  master's  death,  1190 

stamp  on,  1189 

what  stipulations  illegal  in,  1188 

APPEENTICESHIP  DEED,  1188 

clauses  in, 

apprentice  to  serve  faithfully,  1189 

disobedience  or  misconduct,  ground  for  dismissal,  1190 

holidays,  1190 

master  to  instruct,  find  board,  &c.,  1190 

premium,  1190 

wages,  1190 

APPEOPEIATION, 

conveyance  to  carry  into  effect,  900,  902 
instrument  of,  of  registered  land,  903 
notice  of,  necessary  under  L.  T.  Act,  902 
power  of,  under  L.  T.  Act,  849 
stamp  on  conveyance  to  effect,  848,  900,  902 
under  express  power  in  will,  900 
L.  T.  Act,  901,  903 

AEBITEATION, 

agreement  to  refer  dispute  to,  1186 

award,  1187 

clause  in  lease,  98,  147,  171 

partnership  deeds,  1065,  1066 
Court  will  stay  action,  where  there  is  a  clause  for,  171 
submission  to,  irrevocable,  except  with  leave  of  Court,  171,  1180 

AEEANGEMENT, 

deed  of,  for  extending  time  for  performance  of  covenant,  123 

AEEANGEMENT  WITH  CEEDITOES, 

private, 

avoided  by  subsequent  bankruptcy  within  three  months,  1158 

does  not  bind  dissentient  creditors,  1158 

must  be  registered,  1159 

trustees  of,  nuist  submit  accounts  to  Board  of  Trade,  1159 
under  Bankruptcj'  Act,  1172 

AEEANGEMENT  WITH  CEEDITOES  DEED, 
assignment  in,  of  personal  estate,  1158,  1164 
composition  under  Bankruptcy  Act,  1172 
conveyance  in,  of  real  and  personal  estate,  1164 
covenant  in,  by  debtor  and  surety,  to  pay  composition,  1168,  1172 
to  assign  leaseholds,  1165 
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A.EEANGEMENT  WITH  CREDITOES  D-EEJ)— continued. 
covenant  in,  to  transfer  stocks,  &c.,  1165 
provisions  in,  as  to 
accounts,  1161 

additional  proj^erty  (if  any),  1161 
appointment  of  new  trustees,  1163,  1167 
avoidance  of  deed,  if  creditors  do  not  accede,  1162 
distribution  among  creditors,  1160 
management,  1160,  1166 
meetings  of  creditors,  1162,  1163,  1166 
power  to  postjwne  sale,  1160,  1166 

require  evidence  of  debts,  t.^e.,  1161 
settle  disputes,  1161 
proof  of  debts,  1161 

resolutions,  1167 
sale  and  conversion,  1160,  1165 
release  in,  by  creditors,  1161,  1169,  1171 

not  to  prejudice  securities,  &c.,  1162,  1169,  1171 

AETICLES.     See  also  Partneksiiip. 
of  clerkship,  1191 
clauses  in, 

clerk  to  serve  faithfully,  1191 

indemnity  against  loss  by  clerk's  default,  1192 

premium,   1192 

solicitor  to  instruct  clerk,  1192 

procure  clerk's  admission,  1192 
repay  part  of  premium  in  case  of  death,  1192 
ASSENT, 

by  executor  to  bequest,  886,  888,  889,  890 

devise,  751,  752 
does  not  require  stami^,  if  not  under  seal,  752 
may  be  required  at  end  of  year,  752 
subject  to  a  charge,  751,  752 
to  devise  of  registered  land,  899 

ASSIGNMENT, 

covenant  in  lease  against,  22,  23,  84 
notice  of,  of  a  policy,  395 
share,  460 
of  furniture  to  ti'ustees  of  settlement,  433 
heii-looms,  503 
leaseholds,  497 
mortgage  debt,  406 

patents,  1110 

policy  of  assurance,  347,  395,  502 
reversionary  personal  estate  to  trustees,  342 
share  of  business  to  continuing  partners,  1084 

introduced  partner,  1081 

surviving  partner,  1104 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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ASSIGNMENT— coHiMu/erZ. 

of  share  of  residuary  estate  under  Infant  Settlement  Act,  417 

stock  to  bar  entail,  612 
underlease  for  whole  term  amounts  to  an,  1 

ATTESTATION  OF  WILL.     See  Will. 

ATTOENEY,  POWEE  OF.     See  Powee  of  Attorney. 

ATTOENEYS.    See  Solicitor  ;  Power  of  Attorney. 

ATTOENMENT, 

of  tenant  to  grantee  of  I'eversion  unnecessary,  32 

AUSTEALIA, 

will  including  real  estate  in,  877 

AVEEAGE  CLAUSE.    See  Short  Workings. 
in  lease  of  brickfield,  196 
coal  mines,  189 
AWAED, 

as   to   purchase    and   compensation   money  to   be   paid   b}-  a   railway 
company,  1187 

BAILIFF, 

distress  must  be  levied  by  certificated,  8 

BANKEUPTCY, 

clause  determining  annuity  on,  808,  809 
trust  of  income  on,  3u4 

condition  of  re-entrj',  effect  in  case  of,  31 

disclaimer  by  trustee  in,  of  lessee,  effect  of,  79 

distress  in  case  of,  only  for  six  months'  arrears,  6 

gift  over  on.     See  Gift  over. 

married  woman  liable  to,  284 

of  trustee,  a  ground  for  new  appointment,  259 

rent  apportionable  on,  11 

trustee  in,  may  bar  estate  tail,  593 

disclaim  onerous  property,  39 
BASE  FEE, 

creation  of,  613,  613 

enlargement  of,  615,  ()lo 

owner  of,  has  powers  of  tenant  for  life,  614 

person  entitled  to,  has  powers  of  tenant  for  life  under  S.  L.  Acts,   308 

BENEFICE.     See  Ecclesiastical  Benefice. 
BEQUEST.     See  Annuity  ;  Legacies  ;  Trusts. 

BOND, 

binds  heirs,  1150 

by  surviving  partner  for  payment  of  deceased  partner's  share,  1154 

covenant  usually  preferable  to,  1150 

for  indemnity  of  purchaser  on  account  of  loss  of  deeds,  1153 

payment  of  annuity,  1151 

monej'  by  instalments,  1150 

performance  of  duties  of  office,  1156 

quiet  enjoyment  by  vendor  to  jjurchaser,  1152 
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BOND — continued. 

joint  and  several,  1150 

of  resignation,  ^79,  1156,  1156 

of  ecclesiastical  benefice,  when  valid,  11.57 
stamps  on,  1150,  1151 

to  bearer,  duty  of  trustees  as  to  custod}'  of,  375 
purchasers  taking  doubtful  title,  1152 

BOOK  DEBTS, 
what  are,  1()S4 

BOUND  AEIE8, 

tenant  must  not  confound,  59 

BEEACII  OF  TEUST.    See  Ixdemnity. 

BEICKFIELD, 
lease  of,  195 

BUILDEES'  CONTEACT,  1196 
bankruptcy  of  builder,  119.S 

BUILDING  LEASE, 

agreement  for,  105,  109,  113 

by  mortgagor  or  mortgagee  in  possession,  57 
production  of  lessor's  title,  107,  K'S 

regulations  as  to,  in  compulsory  registration  district.  111 
S.  L.  Act,  1882,  only  authorises  99  years,  515 

BUSINESS.     See  also  rAiiXNEiiSHip. 

powers  to  wind  up,  carry  on,  &c.,  in  a  will,  838  d  seq.,  840 

CAPITAL   MONEY  UNDEE  S.  L.  ACTS, 
application  of,  303 

in  improvements,  30-1 

payment  for  estate  duiy,  304 

of  compensation  for  improvements  under  Agr.  II.  Act, 
1908. ..52 
line  for  lease  under  S.  L.  Acts  is,  55 
investments  permitted  for,  304 

money  in  Court  under  Lands  C.  C.  Act  to  be  deemed,  304 
proceeds  of  timber  are,  274 
rent  reserved  in  mining  leases  when,  55,  187 

CHAPEL, 

appointment  of  trustees  of  land  held  in  trust  for,  1018,  1019 
conveyance  on  sale  to  trustees  of  a  Nonconformist,  1016,  IOKj 

CHAEGES, 

reasons  for  relimiting  family,  550 

CHAEITABLE  TEUSTS  ACTS.     See  Charity  Commissioxers. 
institutions  excepted  fronr  operation  of,  975 
may  be  extended  to  exempted  charity  on  application,  977 

References  to  Foi'ms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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CHAEITABLE  USES, 

assurance  otherwise  than  by  will  of  land  or  personal  estate  to  be  laid 
out  in  purchase  of  land  must  be 

enrolled  in:the  Central  Office,  968 

except  where  land  is  registered,  972 
executed  in  the  presence  of  two  witnesses,  967 

except  where  land  is  registered,  972 
irrevocable,  and  take  effect  in  possession,  967 
made  at   least  twelve  months  before  death   of   donor,    unless 
for  full  and  valuable  consideration,  968 
condition  that,  in  certain  event,  fund  shall  be  transferred  to   another 

charity,  good,  740 
cy-prcs  doctrine  applies  to  gifts  to,  741 
definition  of,  966 

effect  of  donor's  death  within  twelve  months,  989 
gift  for  benevolent  purposes  or  "  private  charitj^  "  not  a  gift  to,  739 
repair  of  church  or  monument  in  church,  is  a  gift  to,  740 
tomb  in  churchj-ard,  not  a  gift  to,  740,  804 
of  land,  &.C.,  to,  by  will  of  a  person  who  died  before  5th  August, 
1891,  void,  738 

now  valid,  737 
to  institution  not  charitable,  when  valid,  740 

not  obnoxious  to  rule  against  perpetuities,  739 
land  given  to,  by  will,  must  be  sold,  737,  800 

held  on,  may  be  vested  in  official  trustee,  800 
lapse  by  failure  of  object  in  testator's  lifetime,  741 
Limitations,  Statute  of,  trustees  may  acquire  title  by,  972 
omission  to  enrol  assurance,  968 

what  assurances  to,  are  exempt,   in  whole  or   part,    from    Mortmain 
Act,  968—972 

CHAEITY, 

duties  on  land  values  on  land  occupied  for,  977 
gifts  to.    See  Gift. 
legacies  to.    See  Legacies. 
voluntary  conveyance  of  freeholds  for,  978 
clauses  in  deeds  estahlishiiuj, 

almshouses,  qualifications  of  inmates,  992 
committee  of  management,  1002,  1006 
meetings,  992,  993 
official  trustee,  transfer  to,  991,  996 
parish  room,  purposes  of,  1002 

visitor,  1003 
park,  land  to  be  used  for  public,  1015 
political  or  religious  meetings  prohibited,  1015 
rates  and  taxes,  1014 
repairs,  995 

resolutions,  how  proved,  1007,  1009 
rules,  992,  1005,  1008,  1010 
sales,  leases,  &c.,  1006,  1009,  1017 
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CRAmTY—continned. 

clauses  in  deeds  estahlisliing—eontinned. 
school,  foundation  managers,  1000 
religious  instruction,  1000 
use  of,  on  Sundaj-s,  &c.,  1024 
trustees,  appointment  of,  991,  999,  1003,  1007,  1018 
qualifications  of,  990,  999 
resignation  of,  999,  1007 

CHARITY  COMMISSIONERS, 
powers  of, 

as  to  leases,  mortgages,  and  sales  of  charity  estates,  973 
removal  and  appointment  of  trustees,  974 
sale  or  retention  of  land  given  by  will,  737 
settling  schemes  for  administration  of  charity,  974 

do  not  extend  to  imendowed  charities,  976 

exemption  from,  975 

CHARITY  TRUSTEES, 

cannot  sell  or  lease  for  more  than  twenty-one  years  without  sanction  of 

Commissioners,  974 
may  invest  in  real  securities,  741 
must  render  accounts  to  Commissioners,  975 
powers  and  duties  of,  972  et  seq. 

when  majority  of,  may  gi-ant  leases  and  do  other  acts,  975 
CHILDREN.    See  Bequests  ;  Limitations  ;  Tkusts. 
construction  of  gifts  to,  721  et  seq.,  823 
custody  of,  on  separation  of  parents,  698 
gift  to,  does  not  include  illegitimate,  724 

unless  intention  sufficiently  appears,  576 
gift  to  future  illegitimate,  void,  725 
power  of  aijpointment  to,  amounting  to  trust,  724 
proper  method  of  settling  laud  among,  475 
what  are  usual  trusts  for,  in  settlement,  292 
when  provision  should  be  made  for,  of  future  marriage,  293 
CHOSE  IN  ACTION, 

wife's,  belongs  to  husband  if  he  reduces  it  into  possession,  273 

cannot  be  assigned  by  husband,  against  wife  surviving,  273 
CHRISTIAN  RELIGION, 

gift  for  propagation  of,  is  charitable,  966 
CHURCH, 

conveyance  of  land  as  a  site  for  ii-on,  1011 
gift  for  repair  of,  or  of  monument  in,  charitable,  740 
land  or  money  may  be  given  for  erecting,  &c.,  969 
power  in  settlement  to  give  site  for,  511 

CLASS, 

no  lapse  ondeath  of  one  of,  730 
CLAUSES.     See  Covenants  ;  Forms. 
Beferences  to  Forms  and  Precedents  are  Printed  in  Clarendon  Tijpe,  thus,  890. 
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CODICIL, 

appointing  additional  executor  and  trustee,  882 

executor  and  trustee  in  place  of  deceased  one,  881 

new  trustee  for  purposes  of  S.  L.  Act  and  Conv.  Act,  963 

commencement  of,  910 

conditions  in  will  whether  applicable  to  substituted  legacy  in,  883 

confirmation  of  will  in,  851,  943 

directing  that  advance  shall  be  in  part  satisfaction  of  share,  883 

increasing  amounts  charged  as  jointure  and  portions,  964 

providing  for  omission  to  impose  trust  for  conversion  of  personalty,  964 

recitals  as  a  rule  to  be  avoided  in,  883 

revoking  appointment  of  executor  and  trustee,  and  appointing  another, 
882,  882 
increasing  and  giving  additional  legacies,  883 

settling  daughter's  share,  so  as  to  cease  on  joining  sisterhood,  884 

COLONIES, 

Wills  Act  adopted  in  most  British,  877 

COMPANY, 

distress  for  rent  due  from,  in  case  of  winding  up,  6 

"public"  includes  one  incorporated  under  the  Comimnies  Acts,  373 

will  not  usually  recognise  trusts,  459 

COMPENSATION, 

covenant  to  pay,  for  damage  by  subsidence,  166 
under  Licensing  Act,  1904...  100 

Small  Holdings  Act,  1910.. .37 

COMPENSATION  FOE  IMPEOVEMENTS  (AGEICULTUEAL), 
agreed  on,  may  be  substituted  for  statutory,  47 
contract  not  to  claim,  void,  50 

none  for  improvements  made  after  notice  to  quit,  51 
principle  of  assessment,  49 
what  deduction  allowed,  50 

when  landlord's  consent  necessary  to  improvements,  47 
notice  to  landlord  necessary,  48 

COMPOUND  SETTLEMENT, 
trustees  of,  527 

CONDITION  OF  EE-ENTEY.     See  Forfeiture. 
apportionable  on  severance  of  reversion,  33 
benefit  of,  runs  with  reversion,  33 

whether  can  be  assigned  after  breach,  34 
cannot  be  insisted  on,  under  open  contract,  28 
for  alienation  without  licence,  not  destroyed  by  licence,  34 

CONDITIONS, 

of  letting  building  land,  124 

in  lots,  130 

CONFIEMATION  OF  SETTLEMENT,  423 
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CONSENT, 

of  lessor  to  assignment,  22 

protector  to  disentailing  of  copyholds,  592,  609 
statutory  provisions  as  to  fiue  for   '?4 
CONSIDERATION, 
■under  13  EHz.  c.  5, 

children  of  another  marriage,  not  within  marria-e  Sn 
may  be  proved  by  extrinsic  evidence,  320  °  ' 

slight,  will  support  post-nuptial  settlement,  321 
e.g.,  modification  of  mutual  interests,  321 
under  Mortmain  Act, 

what  is  a  full  and  valuable,  967 
CONTINGENT  GIFT, 

of  personalty,  carries  intermediate  income,  724   731 
realty,  does  not,  723,  731 
CONTINGENT  REMAINDER, 

rule  as  to,  722,  723 
CONTRACT.     See  Agreement. 

builder's,  1196 
CONTRIBUTORY  MORTGAGE, 

not  authorised  for  trust  money,  375 
power  to  lend  on,  845,  845 
CONVERSION, 

by  exercise  of  option  of  purchase  given  to  lessee  81 
du-ections  for,  may  be  put  an  end  to  by  election,  745 
eflect  of  partial,  as  regards  interest  imdisposed  of   745 
liability  of  executors  who  neglect,  743 
power  to  postpone,  effect  of,  in  will,  914 
rights  of  heir  not  necessarily  affected  by,  745 

rule  «.  J'^r^  ^"l  ^lif  '''"'^  remainderman  where,  is  not  made,  743 
rule  a.  to,  of  perishable  property  under  general  bequest,  742 

personal  estate  not  properly  invested,  742 

reversionary  property,  742 
time  allowed  for,  what,  743 

CONVEYANCE.     See  Gift  ;  Settlement. 

before  marriage,  of  freeholds  to  trustees  for  sale,  402  424 

reversionary  share  of  freeholds 'and   leaseholds  to 
trustees  for  sale,  427 
by  partners  to  themselves  and  new  partner,  1071 

trustees  to  beneficiaries  to  give  effect  to  election,  905 
carry  into  effect  appropriation,  900 
of  schoolhouse  by  managers  to  education  authoritv   1021 

site  for  an  iron  church,  1011 
on  sale  of  freeholds  to  trustees  of  a  charitable  institution,  980 
to  trustees  of  a  Nonconformist  chapel   1016 
ti-ust  for  sale,  of  land  purchased  without  authority,  633 
to  Ecclesiastical  Commissioners  under  New  Parishes  Act   997 
trustees  m  lieu  of  power  of  attorney,  1184,  1184 
Ee/erences  to  Forms  and  Precedents  cere  Printed  in  Clarendon  Type,  tlu,s,  890. 
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CONVEYANCE— co«fi«;^erf. 

to  trustees  of  a  charitable  institution,  980,  981 
site  for  hospital,  1004 

iron  church,  1011,  1013 
parish  room,  1001,  1003 
Church  of  England  school,  998,  1001 
under  L.  T.  Act,  1897, 

by  administrator  to  tenant  by  curtesy,  897 
executor  to  residuary  devisee,  890,  894 

of  settled  freeholds  to  uses  of  will,  892 
to  carry  into  effect  appropriation,  901 

COPYHOLDS, 

appointment  of  equitable  interest  in,  496 

consent  of  protector  of  settlement  of,  to  bar  entail,  609 

covenant  to  surrender  to  trustees,  495 

deed  to  bar  equitable  entail  in,  695 

devise  of,  must  be  entered  on  court  rolls,  702 

to  such  uses  as  trustees  shall  appoint,  815 
upon  trusts  to  correspond  with  uses  of  freeholds,  933 
disentailing  assurance  of,  496 

estate  tail  in,  is  barred  by  deed  of  enfranchisement,  600 
excepted  from  Part  I.  of  L.  T.  Act,  1897. ..750 
general  devise  of  land  includes,  709 
how  devise  of,  should  be  framed  where  trustees  are  to  sell,  815 

disentailed,  600 
no  curtesy  in,  except  by  special  custom,  272 
settlement  of ,  495 

surrender  of,  on  appointment  of  new  trustees,  652 
to  bar  estate  tail  in  possession,  600 
remainder,  610 
vested  in  trustee  or  mortgagee  pass  by  will,  712 
vesting  declaration  as  to,  when  effective,  650 

COEPOEATION, 

appointment  of,  as  co-trustee  with  individuals,  389 
cannot  hold  land,  without  licence,  967 

COVENANTS  AND  CLAUSES.    See  Forms,  List  of. 
in  a  demise  of  land  to  itrhan  authority  for  a  jniblic  park  : 
not  to  allow  political  or  religious  meetings,  1015 

cause  annoyance  to  neighbouring  proi^eity,  1015 
erect  any  building  without  consent,  1015 
to  lay  out  land  and  fence  it,  1015 
in  a  lease  of  a  house  or  huildings,  or  huilding  land  : 
as  to  fixtures,  46 

taking  schedule  of,  101 
burden  and  benefit  of,  pass  with  reversion,  33 
by  lessee  not  to  allow  sales  by  auction,  96 
annoy  neighbours,  21,  85 
assign  without  licence,  22,  84,  86,  92,  92 
construction  of,  22 
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COVENANTS— coMffH  ued. 

in  a  lease  of  a  house  or  buildiuf/s,  or  hxiMing  land — continued, 
by  lessee  not  to  carry  on  obnoxious  trades,  21 

do    anything    which    would    be     an    annoyance,    21, 

85,  96 
erect  other  buildings  or  make  alterations,  101 
interfere  with  air  or  light,  78 
under-let  or  take  lodgers,  85 
use  premises  as  beerhouse,  21 
to  build  or  complete  houses,  107,  110,  111 
buy  beer,  &c.,  from  lessor  exclusivelj'',  103 
contribute  to  rei^airs  of  part}'  walls,  &c.,  91 
execute  sanitary  works  if  required  by  local  authority,  77 
give  notice  of  assignments,  112 

infectious  diseases  and  disinfect,  86 
insure,  19,  20,  91 
keep  garden  in  good  order,  87,  96 

glass  in  windows  and  internal  fixtures  in  repair,  83 
premises  clean,  85 

in  existing  condition,  86,  87 
good  repair,  16 

tenantable  repair,  16 
observe  licensing  laws,  102 
paint  inside,  94 

and  outside,  91 
pay  interest  on  lessor's  outlay  on  stables,  78 
'  rates  and  taxes,  12,  13,  77,  89,  94 
and  assessments,  14 
including  charges  imposed  on  landlord,  89 
not  including  expenses  of  works  done  by  local  author- 
ity and  payable  by  owner,  77 
not  including  expenses  of  street  works,  which  are  to 
be  paid  by  lessor,  and  lessee  to  pay  interest  on 
amount  so  expended,  90 
rent,  77,  89 

for  last  quarter  in  advance,  89 
reversion  and  increment  value  duty,  82 
permit  lessor  to  enter  and  view,  91,  96 

make  schedule  of  fixtures,  101 
notice  board  to  be  affixed,  78,  92 
repair,  16,  90 

after  notice,  91 
construction  of,  16 

exception  of  damage  by  fire  from,  20 
inside,  94,  96 
use  premises  as  a  private  dwelling-house,  21,  91,  95,  96 
or  as  a  fiu'nished  lodging-house,  21,  96 
public-house,  101 
lessor  for  quiet  enjoj-ment  by  tenant,  26,  67,  84,  93,  97 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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GOY^NANTS—contmned. 

in  a  lease  of  a  house  or  buildings,  or  huildinri  land — continued, 
by  lessor  to  build  stables,  &c.,  78 
insure,  84,  97 

pay  duties,  impositions  and  outgoings,  13 
ground  rent,  97 
rates  and  taxes,  86,  87 
repair,  16,  86 

outside,  95,  97 
return  part  of  rent  on  punctual  payment,  85 
surety  to  accept  new  lease  on  bankruptcy  and  disclaimer,  79 
pay  rent  and  observe  covenants,  78 
continue  to  bind  lessee  after  assignment,  35 
forfeiture  on  breach  of,  when  relieved  against,  28 — 32 
for  quiet  enjoyment, 

express,  should  be  inserted,  27 
implied,  by  words  "  demise  "  and  "  let,"  67 
ceases  with  lessor's  estate,  26 
in  absence  of  express,  26 
what  is  a  breach  of,  27 
in  underlease  to  deliver  up  on  condition  required  by  superior  lease,  320 
notice  as  to  breach  of.     See  Notice. 
not  to  annoy  neighbours,  21,  85 
assign  without  licence, 

cannot  be  insisted  on,  under  open  contract,  23 
condition  annexed  to,  by  Conv.  Act,  1S92...24 
does  not  apply  where  assignment  is  only  equitable,  92 
effect  of  lessee's  bankruptcy  on,  92 
maj^  be  qualified,  23 
measure  of  damages  on  breach  of,  26 
should  be  made  to  run  with  land,  25 
what  is  a  breach  of,  22 
carry  on  trades,  21 
to  build,  no  additional  stamp  on  accovmt  of,  62 
insure  against  fire,  19,  20,  84,  91,  97 

benefit  of,  runs  with  land,  20 
pay  rates  and  taxes,  what  included  in,  12 

"  duties  "  or  "  charges  "  or  "  outgoings,"  13,  14 
repair  and  deliver  up  in  repair,  16 
measure  of  damages  under,  16 
use  house  as  a  private  dwelling-house,  21 
not  as  beerhouse,  &c.,  21 
what  are  usual,  1 2 

in  a  lease  of  a  farm  from  year  to  year,  or  for  a  terjn  of  years : 
by  landlord  for  quiet  enjoyment  by  tenant,  147 

to  find  materials  lor  tenant's  repairs,  145 
make  allowances  at  end  of  tenancy,  145 
pay  or  allow  deduction  for  land  tax,  &c.,  145 
reinstate  buildings  destroyed  by  fire,  145 
tenant  not  to  alter  buildings,  139 
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COVENANTS— co?ifm  ued. 

in  a  lease  of  a  farm  from  year  to  year,  or  for  a  term  of  years — -continued, 
by  tenant  not  to  assign  or  underlet  without  consent,  142 

break  up  meadow  or  pasture  laud,  141,  151 
commit  waste,  141 
mow  more  than  once  a  year,  141 
use  farm  as  a  market  garden,  142 
to  consume  hay  and  straw,  &c.,  upon  farm,  140 
cultivate  in  husbandlike  manner,  140 
do  certain  acts  of  husbandry  in  last  j-ear,  142,  143,  144 
give  notice  of  sales  of  crojis,  140 
insure,  140 
keep  accounts  of  sales  and  purchases,  140 

hedges  properly  trimmed,  139 
observe  rotation  of  crops  and  cultivate  properlj-,  142 
pay  additional  rents  for 

assigning  without  notice,  138 
breaking  up  pasture,  137 
cutting  down  trees,  138 
improper  mowing  of  pasture,  138 
removal  of  straw,  &c.,  138 
outgoing  tenant  for  valuations,  137 
rent,  rates  and  taxes,  137 
permit  incoming  tenant  to  enter  to  prepare  for  crops,  142 
preserve  game,  141 

trees,  141,  163 
prevent  new  footpaths  being  made,  141 
trespass  and  encroachment,  141 
repair,  139 

reside  in  the  farmhouse,  142 
spread  manure,  142 
weed  farm  and  keep  pasture  land  and  growing  crops  clean, 

141,  151 
yield  up  in  good  condition,  142 

in  lease  of  mines  or  hriclxfiehls  or  quarries  : 

by  lessee  not  to  assign  without  licence,  168,  195,  198 
remove  plant  in  last  year,  198 
use  railways,  &c.,  for  purposes  not  expressly  authorised 

183 

work  within  certain  distance  of  fault  or  buildings,  165 
194 
to  consume  smoke,  182 

deliver  up  in  good  condition,  167,  183,  193 
"faii-ly  and  honestly  work,"  effect  of,  164 
fence  pits,  &c.,  165,  165,  182,  194,  203 
keep  buildings  in  repair,  193,  197,  203 
pits,  &c.,  properly  secured,  194 
plans  and  accounts,  167,  179,  180,  194,  197,  202 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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GOYl^'N  ANTS— co7iUnued. 

tn  lease  of  mines  or  brickfields  or  quarries — continued, 
by  lessee  to  keep  weighing  machine,  180,  192 
leave  a  barrier,  182,  192 
make  a  road,  202 

trials  of  faults,  192 
pay  for  damage  by  subsidence,  runs  with  the  land,  166 
to  crops,  &c.,  166,  182,  203 
rents,  rates  and  taxes,  164,  197 
value  of  land  permanently  damaged,  167 
permit  lessor  to  inspect  weighing  machines  and  accounts,  193 
remove  manure  and  ashes,  182 
view,  168,  192, 194,  198 
preserve  barrier  and  stop  drifts,  when  use  has  ceased,  182 

trees,  198 
provide  watering  places,  183 
purify  water  discharged  from  works,  183 
restore  lands  when  no  longer  required,  167,  184,  198 
use  land  as  a  brickfield,  197 
work  properly,  164,  164,  181,  192,  197,  203 
lessor  for  quiet  enjoyment  by  lessee,  168,  168,  198 

that  lessee   may  remove  machinery,  &c.,  after  end    of  term, 

160,  198 

in  lease  for  lives  : 

by  lessor  to  renew  on  dropping  of  lives,  208 

in  lease  of  right  of  sporting  : 

by  lessee  not  to  assign  or  underlet  without  consent,  211 
to  keep  gamekeeper,  210 

record  of  fish  caught,  210 
pay  rent  and  taxes,  210 
preserve  game  and  eggs,  209,  211 
lessor  for  quiet  enjoyment  by  lessee,  211 

if  lessee  dies  before  end  of  term,  to  allow  expenses  of  pre- 
serving from  end  of  preceding  season,  211 
m  lease  of  cement  worJiS  : 

by  lessee  to  carry  on  business  properly,  and  account  for  profits,  205 
comply  with  Factory  Acts,  206 
insure,  206 
permit  lessor  to  enter  and  view,  206 

in  licence  to  demise: 

by  lessee  not  to  release  condition  against  assignment,  &c.,  227,  228 

in  licence  to  ii,se  patented  invention. : 

by  licensee  not  to  assign  or  grant  sub-licence  without  consent,  1126 
to  pay  royalty,  1124 
keep  accounts,  1124 
permit  patentee  to  inspect  stock,  1125 
patentee  not  to  use  invention  without  licensee's  consent,  1130 
to  pay  fees,  1128 

take  or  permit  proceedings  to  protect  patent,  1128 
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COVENANTS-f  o?i^zH  ued. 
in  2>artnership  deeds  : 

as  to  advertisement  of  dissolution,  1065 

annual  account  and  stock-taking,  1049 
audit,  1050 
drawings,  1047,  1048 
arbitration,  1065,  1066 
bankers,  1047 
banking  account,  1047 
books  of  account,  1049 
capital,  1040  et  se<p 
cheques,  1047 

death  or  bankrujDtcy  of  partner,  1055 
determination  of  partnership  by  notice,  1056 

if  no  profits,  1056 
drawings  of  iDrofits,  1047 
duration  of  partnership,  1037,  1038 
engagement  and  dismissal  of  servants,  1051 
expulsion  of  partner,  1057 
goodwill,  1060 
interest  on  capital,  1044 

loans,  1044 
mode  of  ascertaining  shares  of  deceased  or  outgoing  partner,  1060 
monthly  drawings,  1048 
notices,  1066 
papers,  solicitor's,  on  death  of  partner,  to  be  handed  over  to  sur- 

vivor,  1064 
place  of  business,  1038 
profits  and  losses,  1044 

provision  for  widow  and  children  of  deceased  partner,  1064 
purchase  of  share  of  deceased  or  outgoing  partner,  1059    1086 
reserve  fund,  1046 
retii-ement,  1056 
title  of  firm,  1038 
by  introduced  partner,  to  observe  partnership  articles,  1081 
not  to  compound  debts,  1052 
deal  with  share,  1052 

discharge  clerks,  &c.,  without  consent,  1051 
give  credit,  1052 

guarantees,  1052 
pledge  credit  for  private  debts,  1052 

practise,  after  cHssolution,  within  a  certain  distance,  1058    lOoS 
that  majority  may  settle  questions  of  management,  1051 
one  partner  need  not  attend  to  business,  1051 

shall  engage  and  dismiss  staff,  1051 

have  option  of  purchasing  property,  1039 
partner  may  introduce  son,  1053,  1053,  1054 
to  be  just  and  faithful,  1052 

give  whole  time  to  business,  1050,  1050 
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GOYENA'NTS— continued, 
in  release  to  executors  : 

to  indemnify  trustee  against  claims  of  beneficiaries,  685 
in  separation  deed  : 

as  to  custody  of  children,  698,  701 
property  of  wife,  697,  700 
staying  of  proceedings  in  Divorce  Court,  700 
not  to  sue,  697,  697 

to  indemnify  husband  against  wife's  debts,  694,  697 
live  separate,  695,  699,  701 
pay  annuity  to  wife,  696,  699 
weekly  sum  to  wife,  701 
in  settlement : 

by  father  of  wife  to  pay  annual  sum,  372,  584 
a  principal  sum,  346 
to  keep  up  policies  and  pay  interest  on  incumbrances,  564 
to  surrender  copyholds,  403,  495 
in  settlement  of  policy  : 

to  keep  up  policy,  369 
in  underlease : 
form  of,  96,  96 

CREDITORS, 

arrangements  with,  1158  ct  seq.,  1158  et  seq. 

release  by,  1170 

voluntarj'  assignment  in  favour  of,  revocable,  326 

unless  communicated  to  and  acted  on  by  creditor,  327 
settlement,  to  avoid  futiu-e,  437 

when  void  against,  319 — 323 
CURTESY, 

attaches  to  equitable  estates,  272 

land  held  for  separate  use,  272 

in  fee,  subject  to  executory  limitation,  272 
gavelkind  as  to  a  moiety,  898 
tail,  272 
undivided  share  of  land,  271 
does  not  attach  to  copyholds,  except  by  special  custom,  272 
joint  tenancy,  271 

reversion  not  falling  in  during  coverture,  271 
tenant  by,  may  exercise  powers  of  S.  L.  Act,  308 
unaffected,  as  regards  land  undisposed  of,  by  M.  W.  P.  Act,  281 

CY-PRi:S  DOCTRINE, 

applies  to  charitable  gifts,  741 

DAUGHTERS, 

direction  in  will  that  shares  of,  shall  be  settled,  824 

limitation  to,  as  tenants  in  common  in  tail,  917 
in  strict  settlement,  919 
DEATH, 

gift  over  on,  of  legatee,  to  what  period  referred,  727 

of  charitable  dunor  of  land  within  twelve  months,  invalidates  gift,  968 


INDEX.  1227 

DEATH  DUTIES.     See  Estate  Duty  ;  Legacy  Duty  ;  Succession  Duty 

abroad,  880 

bequest  subject  to,  effect  of,  812 

evasion  of,  435 

settlement,  post-nuptial,  for  settlor  to  evade,  435 
DEBTS, 

accumulation  to  pay,  excepted  from  Thellusson  Act,  734 

not  within  rule  against  perjjetuities,  735 

advertisement  for,  protection  to  executors,  749 

appointment  by  will,  makes  fund  liable  to,  711 

charge  of,  confers  power  of  sale,  751 

disputed,  may  be  paid  into  court,  261 

forgiven  by  will  are  specific  legacies,  716 

heir  liable  for,  to  extent  of  assets  descended,  751 
may  alien  for  value,  notwithstanding,  751 

husband,  liabilitj^  of,  for  wife's.     See  Husband. 

legatee  may,    with    assent  of    executor,   alien   personal    estate,    not- 
withstanding, 749 

married  woman,  liability  of,  for.     See  Married  Women. 

of  deceased  person  include  future  liabilities,  749 

personal  estate  vests  in  personal  representatives  for  payment  of,  748 

real  estate  also,  when  death  since  1897... 750 

specialty,  have  no  priority  over  simple  contract,  751 

trust  for  payment  of,  does  not  revive,  barred  by  statute,  752 

TKT^T^T^ci  "°^'  prevent  statute  from  running,  752 

iJhihiDo, 

bond  of  indemnity  to  purchaser  for  loss  of  title,  1153 
power  of  attorney  to  execute,  1181,  1182 
cestui  que  trust  entitled  to  inspect,  2()'j 

equitable  tenant  for  life  primd  facie  entitled  to  possession  of,  264 
how  far  a  deed  may  be  made  supplemental  to  other,  677 
legal  tenant  for  life  entitled  to  possession  of,  264 
remainderman  entitled  to  inspect,  264 
rights  of  trustees  to  retain  title,  263 
title,  duties  of  trustees  as  to  custody  of,  376 
DEFINITIONS, 

of  parties  in  lease,  66 

DELEGATE, 

power  to,  trusts,  387,  878 

DEMISE, 

covenant  for  quiet  enjoyment  implied  by  use  of  word,  67 

DEPEECTATORY  CONDITIONS, 
statutory  rules  as  to,  239 

DESCENT, 

rules  as  to,  753 

DESERTION.    See  Separation. 
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DEVISE, 

and  bequest  to  trustees  upon  trust  to  sell  and  convert,  813 

general,  wliat  included  in,  709 

of  copyholds  to  such  uses  as  trustees  for  sale  shall  appoint,  815 
freeholds,  copyholds,  and  leaseholds  in  strict  settlement,  951 
trust  or  mortgage  estates,  except  copyholds,  now  void,  712 

residuary,  and  bequest  to  a  beneficiary  absolutely,  817 

what  is  a  residuary,  so  as  to  include  lapsed  gifts,  728 

without  words  of  limitation,  effect  of,  712 

DEVOLUTION, 

of  trust  estates,  2G2 

trusts  and  powers,  262,  78-1,  911 

DIRECTION, 

to  trustees  to  exercise  power  of  advancement,  461 

sell  out  stock  and  advance  proceeds  on  mortgage,  460 
DISCHAEGE, 

of  trustee  from  mortgage  debt,  666 

of  personalty  settlement,  663 

residence  held  on  trust  for  sale,  665 
will,  668 
DISCLAIMER, 

of  lease  by  trustee  of  bankrupt,  39 
effect  of,  39 

leave  of  Court  necessary  to,  in  certain  cases,  39 
liability  of  mortgagee  or  under-lessee  taking,  39,  40 
right  of,  extends  to  property  of  which  bankrupt  is  trustee,  41 

to  remove  fixtures,  how  affected  by,  46 
surety  discharged  from  liability  by,  40 
vesting  order  may  be  made  on,  40 
power,  256 
trusteeship, 

by  one  of  several  trustees,  256,  660,  661 
trustee  of  settlement,  662 
will,  660,  661 
consequences  of,  256 

distinction  between,  and  renunciation,  661,  716 
may  be  by  conduct,  256 
must  be  as  to  whole  property,  256 
no,  after  acceptance,  255 

operates  as  disclaimer  of  legal  estate  also,  256 
stamp  on,  660 
DISENTAILING  ASSUEANCE.     .See  Tenant  in  Tail. 
by  tenant  in  tail  in  possession,  595 

remainder  with  consent  of  protector,  601,  612 
effect  of,  where  misconception  of  the  estate  limited,  594 
enrolment  and  registration  of,  594 
of  copyholds  by  equitable  tenant  in  tail,  595 
surrender,  600 
money  to  be  laid  out  in  land,  612 
ireitals  in,  595,  604 
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DISENTAILING  ASSURANCE— co^^^iw  ued. 
retrospective  effect  of  enrolment  of,  594 
to  create  a  base  fee,  613 

enlarge  base  fee  into  fee  simple  absolute,  615 

DISSOLUTION  OF  PARTNERSHIP.     See  Partnership. 

acknowledgment  on ,  that  share  of  deceased  or  retiring  partner  has  been 

satisfied,  1092,  1094 
agreement  for,  when  property  consists  only  of  chattels  and  book  debts, 

1087,  1089 
assignment  on,  of  share  of  retiring  jjartner,  1084 
by  Court,  for  what  causes,  1029 
deed  of,  where  one  partner  retires  and  the  two  others  continue  business, 

1082 

notice  of,  1091 

DISTRESS, 

against  company  in  liquidation,  6 
appraisement  before  sale  on,  whether  necessary,  8 
can  only  be  levied  by  certificated  bailiff,  8 
executors  of  landlord  have  power  of,  5 

in  agricultural  holdings,  must  be  for  one  year's  rent  only,  7 
bankruptcy,  for  six  months  only,  6 

other  cases,  for  six  years  if  lease  continues,  and  for  six  months  after 
determination,  o 
lodgers'  goods  protected  against,  for  rent  due  to  superior  landlord,  9 
power  of,  incident  to  rent,  5 

preferential  right  of,  of  landlord  over  ordinary  creditors,  6 
replevin,  8 

right  of  landlord  to  seize  goods  fraudulently  removed,  6 
what  goods  may  be  taken  on  a,  7  V 

things  protected  from,  absolutely,  7 

where  other  sufficient  distress,  7 
when  a  waiver  of  forfeiture,  29 

DISTRESS,  POWER  OF, 
incident  to  rent,  5 
in  lease  of  cement  works,  206 
mines,  &c.,  169 

DISTRIBUTION,  STATUTE  OF, 

does  not  apply  to  case  of  wife  dying  possessed  of  personal  estate,  756 
succession  to  personal  estate  under  the,  755 
what  is  an  advancement  within,  756 

DIVIDENDS, 

apportionable  under  Act  of  1870. ..717 

DIVORCE, 

Court  maj"  order  alimony  and  maintenance,  289,  697 
or  alter  settlement  on,  287,  288,  289 

References  to  Forms  and  I'recedtnts  are  Printed  in   Clarendon  Type,  thus,  890- 
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DOMICILE, 

as  affecting  distribution  of  movable  property,  756 

execution  and  construction  of  wills,  705 
DOWEE, 

can  be  barred  by  deed  or  will,  473 

DEAIN, 

combined,  whether  repairable  by  local  authority,  76 

right  to  use  combined,  76 

surface  water,  agreement  with  local  authorities  as  to,  1203 

DUMPOE'S  CASE,  34 

EASEMENTS, 

gi'ants  and  reservation  of,  in  leases,  75 

ECCLESIASTICAL  BENEFICE, 
bond  of  resignation  of,  1156 
presentation  to,  1195 
trusts  to  present  a  particular  person  to,  whether  valid,  379 

ECCLESIASTICAL  COMMISSIONEES, 

conveyance  of  land  to,  under  New  Parishes  Acts,  997 
gifts  or  sales  to,  when  exempted  from  Mortmain  Act,  969 

ECCLESIASTICAL  PEESONS, 
leases  by,  58 

ELECTION, 

conveyance  to  beneficiaries  to  give  effect  to,  905,  906 
by  beneficiaries  not  to  have  real  estate  sold,  236 

to  adopt  improper  purchase  of  real  estate,  251 
put  an  end  to  power  of  sale,  242 
take  estate  before  conversion,  745 

EMBLEMENTS,  42 

as  between  heir  and  executor,  43 

landlord  and  tenant,  43 

ENDOWMENT, 

what  is  an,  for  purposes  of  Charitable  Trusts  Acts,  976 

ENEEANCHISEMENT.     See  Powers. 

of  copyholds,  defeats  estate  tail  of  tenant,  600 
power  of,  conferred  by  S.  L.  Act,  303 

ENLAEGEMENT  OF  BASE  FEE, 
consent  of  protector,  591 
when  effected  by  operation  of  law  without  deed,  593 

EQUITY  TO  SETTLEMENT, 
definition  of,  273 
may  be  released  by  deed  acknowledged,  274 

ESCHEAT, 

Crown  may  waive,  757 
on  failure  of  heirs,  757 
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ESTATE  DUTY, 

aggregation  of  property  for  purposes  of,  761 
allowances  for  debts,  &c.,  763 

annuity  less  than  £25  exempt,  767 

appeal  in  respect  of,  764 

attaches  to  annuity  provided  by  deceased,  760 
donatio  mortis  causa,  759 
gift  made  within  three  years  of  death,  759 
money  payable  under  policy  kept  up  by  deceased,  760 
property  disposable  of  by  deceased,  759 

in   which  deceased   or  any   other  person  had  an 

interest  ceasing  on  death  of  deceased,  759 
passing  by  survivorship,  760 
settled  by  deceased,  reserving  life  interest,  760 

can  be  raised  under  S.  L.  Act,  1890. ..513 

certificate  of  payment  of,  778 

charged  rateably  on  property  not  passing  to  executor,  761 

conveyance  to  commissioners  in  satisfaction  of,  763 

executor,  when  liable  for,  762 

expectant  interest,  how  valued,  764 

purchased  before  Act  exempt,  765 

fixed,  on  estates  of  small  value,  767 

graduated  rates,  759 

interest  on,  must  be  borne  by  tenant  for  life,  513 
unpaid,  763 

no,  on  property  jmssing  by  reason  of  purchase,  761 

on  real  estate,  payable  by  instalments,  763 

pension  to  widow  or  child  of  Indian  officer  exempt,  767 

persons  accountable  for,  763 

pictures,  &c.,  enjoyed  in  kind,  or  given  to  nation,  exempt,  767 

property  which  has  paid  probate  duty  exempt,  765 

raisable  by  sale  or  mortgage,  764 

remission  of,  in  case  of  persons  killed  in  war,  767 

when  payable  on  property  out  of  the  United  Kingdom,  761 

where  two  funds  are  settled,  351 

whether  a  testamentary  expense,  816 

ESTATE  PUR  A  UTRE  VIE, 

quasi  entail  of,  how  barred,  596 

ESTOPPEL, 

as  between  lessor  and  lessee,  58 

doctrine  of,  applicable  to  action  for  trespass,  59 

EXECUTORS.     See  Personal  Eepresentatives. 
allowed  one  year  to  convert,  743 
appointment  of,  784 

new  or  additional,  881,  882,  963 
assent  by,  to  bequest,  886  et  seq. 

devise  of  registered  land,  899 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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'EX'EGJJTOTiS—co7itinued. 

conveyance  by,  to  give  effect  to  appropriation,  902 

residuary  legatee,  890,  894 

uses  of  wUl,  892 
leases  by,  before  assenting  to  devise,  71 
legacy  to,  785,  785 

liability  of,  wbo  neglect  to  convert,  743 
notice  by,  to  creditors  of  testator  to  send  in  claims,  886 
of  deceased  trustees  can  refuse  to  act  as  trustees,  257 
on  death  or  renunciation  of,  how  representation  transmitted,  758 
power  to  arrange  with,  who  are  partners,  838 
release  by  residuary  legatees  to,  681 
renunciation  of,  758 
when,  take  legal  estate,  715 

FARM.    See  Leases  (Agricultural). 
agreement  for  lease  of  grazing,  150 
covenants  in  leases  of,  20 
lease  of,  149 

FEE  SIMPLE, 

passes  to  devisee,  without  words  of  limitation,  712 

tenant  in,  subject  to  executory  devise,  has  power  of  tenant  for  life  under 

S.  L.  Acts,  308 
when  trustees  take,  under  will,  713 

FINANCE  (1909-10)  ACT,   1910.     See  Forms  in  Leases,  Settlements 
AND  Wills  ;  also  Vol.  I. 
increment  value  duty  payable  annually  on  minerals,  77 

under,  63 
mineral  rights  duty  payable  by  lessor,  77 
reversion  duty  under,  64 

trustees  may  charge  land  for  payment  of  duties  under,  462 
voluntary  dispositions,  effect  of,  under,  327 

FINE, 

for  consenting  to  assignment,  24 

lease  under  S.  L.  Acts  is  capital  money,  55 

FIRE, 

accidental,  no  cause  of  action,  18 
benefit  of  covenant  to  insure  runs  with  land,  20 
covenant  by  lessee  to  insure  against,  91 
lessor,  ditto,  84,  97 
sub-lessee,  ditto,  form,  of,  96,  96 
damage  by,  within  a  general  covenant  to  repair,  19 
destruction  by,  does  not  relieve  tenant  from  rent,  19 
insurance  against,  in  whose  name  should  be  under  covenant,  19 
money,  to  be  applied  in  rebuilding,  19 
proper  form  of  covenant  by  lessee,  19 
trustee  may  insure  against,  248 

chattels  out  of  income,  790 
underlease,  covenant  to  insure  against,  in,  97 
usual  arrangement  as  to  insurance  against,  in  underlease,  20 
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FIRM.     See  Paetnekship. 
FIRST  EEFUSAL, 
meaning  of,  80 

FIXTUEES,  43  et  seq. 

cannot  be  removed  by  trustee  of  bankrupt,  after  disclaimer,  46 

covenants  as  to,  46 

protected  from  distress,  7 

rights  of  tenant  as  to  agi-icultural,  44 

trade  or  ornamental,  44 
surrender  of  lease  may  destroy  right  to  remove,  46 
within  what  time  tenant's  must  be  removed,  45 
FORFEITUEE, 

for  breach  of  covenants, 

lessee  entitled  to  reasonable  time  to  remedy  breach,  30 

relief  against,  under  Conv.  Acts,  30 
notice  to  be  given  before  enforcing,  30 

must  specify  breaches  complained  of,  30 
need  not  claim  compensation,  30 
not  affected  by  claim  of  rent  if  breach  continues,  31 
right  to  relief  does  not  extend  to  covenant  against  assignment,  32 
nor  to  bankruptcy  in  certain  cases,  32 

certain  covenants  in  mining  leases,  168 
trustees  guilty  of  negligence,  32 
underlessee  entitled  to  protection  against,  30 

can  sometimes  obtain  relief  where  head  lessee  would 
not,  31 
waived  by  acceptance  of  rent  accrued  since,  29 
or  suing  or  distraining  for  same,  29 

except  in  cases  within  s.  210  of  C.  L.  P.  Act,  29 
for  non-payment  of  rent,  relieved  against  in  equity,  29 
on  company  going  into  liquidation,  31 
FOEMS,  LISTS  OF, 
in  leases,  65 

partnership  deeds,  1034 
patents,  1118 
settlements  (personal),  332 

(real),  464 
wills  (personal),  780 
(real),  907 
FURNISHED  HOUSE, 

implied  condition,  on  letting  of,  that  it  is  fit  for  habitation,  17 
lease  of,  86 

FUENITUEE, 

bequest  of,  789,  790,  791 

does  not  include  trade  and  tenant's  fixtures  in  hotel,  789 
lease  of  (in  house),  86 
settlement  of,  432,  432 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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GAME, 

compensation  for  damage  done  by,  51,  137 
covenant  to  preserve,  135,  141,  211 

runs  with  land,  209 
what  are,  135,  137 

GAVELKIND, 

descent  according  to  custom  of,  754 

GIFT, 

deed  of,  of  cottages  for  almshouses,  989 

land  as  a  site  for  hospital,  1007,  1010 

iron  church,  1011,  1013 
school,  998,  1001 
for  a  public  park,  1013,  1013 

parish  purposes,  1001,  1003 
to  Ecclesiastical  Commissioners,  997,  998 

Governors  of  Queen  Anne's  Bountj%  996,  997 
registered  land  for  charity,  995,  997,  998 
stock,  as  to  endowment  for  almshouse,  995 
to  children,  construction  of,  721  et  seq.,  823 

GIFT  OVER  ON  BANKEUPTCY  OE  ALIENATION,  ETC., 
applies  where  donee  already  bankrupt,  819 
effect  of  annulment  of  bankruptcy  before  interest  accrues,  819 
how  far  valid,  when  donee  is  settlor,  354 
void,  if  annexed  to  fee  simple  or  absolute  interest,  820 

GOLF  COURSE, 

lease  of  land  for,  212 

GOODWILL, 

assignment  of  share  of,  1104 
part  of  partnership  assets,  1031 
provision  in  partnership  deed  as  to,  1031 

GROUND  GAME  ACT,  1880, 

reservation  of  sporting  rights  in  agricultural  lease,  135 

GUARDIANS, 

appointment  of,  by  infant,  1193 
will,  785 
new  or  additional,  by  codicil,  882 
heir  in  socage  may  at  the  age  of  fourteen  choose,  1193 

HEIRLOOMS, 

assignment  and  settlement  of,  503,  507 

bequest  of  articles  to  go  as,  935 

may  be  sold  by  tenant  for  life,  with  sanction  of  Court,  305 

power  to  let,  507 

trustees  may  insiu'e,  out  of  income  if  tenant  for  life  refuses,  505 

HOLDING  OVER, 

lessee,  and  paying  rent  becomes  yearly  tenant,  2 
penalty  on  tenant,  41 

only  where  the  holding  over  is  contumacious,  41 
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HOLDING  OYI]R—co)iti>med. 

remedy  in  case  of  small  tenements,  42 
what  damages  recoverable  for,  41 

HOSPITAL.     See  Gift;  Conveyance. 

establishment  of,  when  breach  of  covenant  in  lease,  21 
HOTCHPOT   CLAUSE, 

in  a  settlement,  357,  o57,  482,  580 
will,  823 

HOUSE.  »S'ee  a/so  Mansion-House ;  Leases;  Settlements;  Wills. 
implied  warranty  on  letting  furnished,  that  it  is  fit  for  habitation,  17 
no  such  implication  if  let  unfurnished,  17 

except  under  Housing  of  Working  Classes  Act,  IS 

HUSBAND.     See  Covenants. 

intei-est  of,  in  wife's  chattels  personal,  273 

real,  272 
choses  in  action,  273 

freehold  or  copjhold  land,  271.     See  Curtesy. 
separate  property,  after  her  death,  281 
may  demise  wife's  land  for  limited  period,  74 
must  concur  in  deeds  requiring  wife's  acknowledgment,  271 

exercise  by  wife  of  powers  of   S.   L.  Act,  unless  wife 
entitled  for  her  separate  use,  309 
not  liable  for  wife's  acts  as  executrix,  284 
to  what  extent  liable  for  her  ante-nuptial  debts,  286 

post-nuptial  debts,  285 
wrongful  acts,  286 
whether,  or  wife  should  have  first  life  interest  in  settled  projjerty,  291 
ILLEGITBLITE  CHILDREN, 

law  of  father's  domicile,  when  decisive  as  to,  725 
testamentary  gifts  to  children  do  not  prima  facie  include,  724 
future,  when  void,  725 
IMPLEMENTS, 

of  husbandry  or  trade,  protected  from  distress,  when  sufficient  distress 
besides,  8 

IMPEOVEMENTS. 

compensation  for.     See  Compensation  for  Improvements. 

power  to  raise  money  for,  513 

provisions  varying  Settled  Land  Acts  as  to,  513 

under  S.  L.  Acts, 

capital  money  may  be  expended  in,  304 
scheme  of  intended,  should  be  submitted  to  trustees,  304 
trustees  may  approve  scheme  when,  313 
INCOME, 

intermediate,  when  follows  corpus,  724,  731 
INCOME   TAX, 

contracts  altering  statutory  liability  to,  void,  13 
evasion  of,  435 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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INCEEMENT  VALUE  DUTY,  63 

avoided  by  granting  lease  for  fourteen  years,  88 
charge  by  tenant  for  life  for  reversion  duty  or,  589 

notice  to  trustees  of,  589 
trustees  on  land  for  reversion  duty  or,  462 
charity  land  exempt  from,  periodical,  977 
covenant  by  lease  to  pay,  82,  218 
not  payable  in  respect  of  common  clay,  &c.,  162,  196 
payable  annually  on  minerals,  77 

on  death  becomes  a  charge  on  the  property,  779 
power  for  trustees  to  raise  and  pay,  942 
proviso  for  indemnity  against,  in  underlease,  218,  219 

INDEMNITY, 

bond  of,  by  surviving,  to  executors  of  deceased,  partner,  1154 

to  piu'chaser,  on  account  of  loss  of  deeds,  1153 
covenant  for,  by  cestui  que  trust  to  retiring  trustees,  685 

legatee  of  leaseholds  to  executors  on  assent,   887,  888 
in  separation  deed,  697 
of  trustees  as  regards  exercise  of  powers  of  S.  L.  Act,  306 
provision  for,  of  trustees  in  settlement  of  furniture,  434 

policy,  485 
will  as  to  chattels,  790,  792 

covenants  in  lease,  792 
general,  850,  943 
when  executors  entitled  to  covenant  for,  from  legatee,  886 

trustees  entitled  to  covenant  for,  from  beneficiaries,  669 

INFANT.    See  also  Ward  of  Court. 

appointment  of  guardian  by,  1193,  1193 

bound  by  contract  of  apprenticeship,  1188 

cannot  make  a  valid  will,  702 

child  of  testator  allowed  interest  of  legacy  for  maintenance,  718 

confirmation  of  settlement  by,  on  attaining  age,  423 

execution  of  power  by,  448 

minority,  meaning  of,  830 

powers  of  S.  L.  Acts  may  be  exercised  on  behalf  of, 
by  trustees  for  purposes  of  Acts,  if  any,  308 
if  no  trustees,  by  person  appointed  by  Court,  308 

property  vested  in,  in  possession,  to  be  deemed  settled  land,  308 

settlement  by  intended  wife,  who  is  an,  420 

may  be  made  with  sanction  of  Coiu-t,  315 
without  sanction  of  Court,  voidable,  317 

when  intended  wife  is,  effect  of  husband's  covenant  as  to  her  property, 
317,  420 

"INSTROKE  AND  OUTSTROKE."    See  Leases  (Mining,  &c.). 
meaning  of,  in  mining  lease,  173 

INSURANCE.    See  Covenants  ;  Fire  ;  Policy  of  Assurance. 
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INTEEEST, 

on  arrears  of  death  duties,  778 

legacy,  from  what  time  payable,  717 

whei:  allowed  by  way  of  maintenance,  718 
sums  brought  into  hotchjjot,  836 

INTERPEETATION   CLAUSE, 
"lessor  "  and  "lessee,"  66 

INTESTACY, 

advancements  must  be  brought  into  hotchpot  on,  755 
descent  of  freeholds  on,  689,  753 
distribution  of  personalty  on,  689 

regulated  bj^  law  of  domicile,  757 
escheat,  757 
rights  of  widow,  753 

INVENTOEY, 

directions  to  make,  504,  792,  936 

IlSrVESTMENT, 

powers  of,  in  a  settlement,  372,  374 
will,  843 

INVESTMENTS.     See  Trustees. 

appointment  of,  by  father  to  son,  452 

authorised  for  trust  funds,  246 

contributory  mortgage  not  a  trust  investment,  375 

direction  to  trustees  to  change,  461 

generally,  373 

loans  by  trustees,  373 

loss,  apportionment  of,  250 

liability  of  trustees  for,  246 
mortgage.     See  Mortgage. 
position  of  trustees  in  regard  to,  511 
"  power  of,  as  the  trustees  think  fit,"  meaning  of,  349 

to  vary,  implied  in  trust  instruments,  246 
rule  in  Howe  v.  Ld.  Dartmouth  does  not  apply  to  settlements  by  deed,  247 
stock  ann  dividend,  purchase  of,  248 

sale  of,  247 
trusts  after  marriage  of,  348 
unauthorised,  making,  246 

where  investment  has  become,  246 

IMPEOVEJklENTS, 

agricultural.     See  Compensation  for  Improvements. 

JOINT  TENANCY, 

marriage  when  severance,  274 
husband  and  wife  may  hold  in,  282 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Tyi)e,  thus,  890. 
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JOINTUEE, 

limitation  of,  in  settlement,  372 
power  to,  a  future  wife,  488 

overreach,  576 
settlement  on  marriage  in  exercise  of  powers  to,  570,  573,  575 
terms  not  necessary  in  settlement  since  Conv.  Act,  1881. ..654 

JUDICIAL  SEPAEATION, 

effect  of,  as  to  wife's  property,  287 

justices  may  in  certain  cases  make  order  having  effect  of,  289 

settlement  may  be  ordered  on,  287 

to  what  cases  protection  applicable,  287 

JUDICIAL  TEUSTEES  ACT, 

by  whom  application  for,  to  be  made,  267 

Court  may  appoint  nominee  of  applicant,  or  an  official,  267 

relief  under,  254 

LANDLOED, 

bound  to  allow  for  agricultural  improvements,  47 
entitled  to  rent,  although  house  burnt  down,  19 
may  resume  possession  of  part  of  agricultural  holding,  51 
no  warranty  by,  as  to  state  of  unfurnished  house,  17 
sec  as,  where  house  is  furnished,  17 

or  is  let  under  Housing  of  Working  Classes  Act,  18 
rights  of,  as  regards  distress  for  rent,  6 

LAND  VALUE  DUTIES, 

clause  in  settlement  as  to,  385 
will  as  to,  849 
LAPSE, 

no,  in  case  of  legacy  in  discharge  of  obligation,  731 

on  death  of  child  of  testator,  leaving  issue  who  survive  him,  729 
one  of  a  class,  or  one  joint  tenant,  730 
tenant  in  tail,  leaving  inheritable  issue,  729 
personal  estate  on,  falls  into  residue,  728 
so  does  real  estate,  since  Wills  Act,  728 

LEASE.     See  Agreements  relatixg  to  Leases.    Foi^  list  of  Forms  in 
Leases,  see  also  p.  65. 
by  committee  or  receiver  of  lunatic,  56 

ecclesiastical  jierson  or  body,  58 

infant,  56 

married  woman,  56 

mortgagee  in  possession,  57 

mortgagor  in  possession,  57 

tenant  for  life,  usual  form  of,  68 
covenants  in,  77  et  seq.     See  Covenants. 

usual,  12 
definition  and  different  kinds  of,  1 
for  term  exceeding  three  j^ears  must  be  by  deed,  2 
instrument  void  as  a,  may  be  enforced  as  an  agreement,  3 
option  to  yearly  tenant  to  have  a,  how  long  continues,  4 
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LEASE — continued. 

parties,  definitions,  and  operative  parts  in,  66  et  seq.,  66 

practice  as  to  preparation  of.  59 

renewal  of,  by  trustee,  264 

stamps  on,  60 — 64 

surrender  of,  37 

termination  of.     See  Notice  to  Quit. 

under  Conv.  Act,  by  mortgagor  or  mortgagee,  57 

powers,  52,  72 

Settled  Estates  Act,  53 

Settled  Land  Acts,  54 — 56 
when  defective  execution  of  power  will  be  remedied,  52 

LEASES  (AGEICULTUEAL),  133  et  seq. 
agreement  for,  133,  150 
for  a  market  garden,  152 

term  of  years,  149 
from  year  to  year,  150 

clauses  in.     See  also  Covenants. 
alteration  of  rent,  149 
arbitration,  147 
condition  of  re-entry,  148 
cost  of  survey,  148 
damages  for  breach  of  covenant,  147 
distress,  148 

exceptions  and  reservations,  134 
notice  of  game  damage,  136 
receipt  for  rent  not  to  discharge  penalties,  148 
rent,  134 

penal,  for  land  broken  up,  137 

LEASES  (BUILDING), 

agreement  for,  105,  109 

of  a  site  for  offices  and  flats,  113 
of  unfiumished  house  to  builder.  111 
regulations  as  to,  in  compulsory  registration  district,  111 
S.  L.  Act,  1882,  only  authorises  99  years,  515 
clauses  in.    See  Covenants. 

lessee's  position  until  lease,  108 

right  to  examine  lessor's  title,  107,  108 
lessee  to  erect  house  or  houses,  107,  110 
have  one  or  separate  leases,  109 
power  of  entry  on  failure  to  complete  buildings,  107 

LEASES  (HOUSES).  See  Underlease. 
by  mortgagee  and  mortgagor,  67,  98 
for  term  of  years,  88,  93 

three  years  with  option  to  have  longer  term,  84 
from  week  to  week,  85 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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LEASES  (ROJJS'ES)— continued. 
from  year  to  year,  83 
of  furnished  house  or  rooms,  86,  87 
unfurnished  rooms,  87 
clauses  in.     See  COVENANTS, 
power  to  determine  lease,  93 

purchase  reversion,  80,  80 

re-enter  for  non-payment  of  rent  or  breach  of  covenants,  92 

rent,  67 

additional,  for  fire  insurance,  96 

ornamental  ground,  76 
outlay  in  improvements,  76 
to  be  paid  to  mortgagor  until  notice,  99 
reservation  of  free  passage  of  water,  76 

right  to  build  on  adjoining  land,  76 
right  to  access  of  light  and  air,  76,  76 
use  combined  drain,  76 
ornamental  ground,  76 
road,  75 
suspension  of  rent  in  case  of  fire,  97 

LEASES  (MINING,  ETC.),  156  et  seq. 
Conv.  Acts  do  not  authorise,  57,  68 
of  brickfield,  195 

mines  (coal  and  iron)  in  Lancashire,  156 

Northumberland  and  Durham,  172 
South  Wales,  187 
under  power  in  settlement,  185 
S.  L.  Act,  185,  187 
stone  quarries  and  chalk  and  sand  pits,  199 
rent  on,  when  capital  money  under  S.  L.  Acts,  55 
settlement  of,  529 
clauses  in.     See  Covenants. 

abatement  for  coal  left  to  support  buildings,  163 
arbitration,  171,  171 

lease  to  determine,  if  mines  are  worked  out,  170 
lessee's  rights  and  privileges, 

to  appropriate  surface  for  stacking  coal,  &c.,  158,  173,  188,  200 
water,  158,  173 
convert  coal  into  coke,  173 
determine  lease  by  notice,  169,  184 
erect  cottages,  200 

lime-kilns,  201 
get  chalk,  200 

clay,  &c.,  for  works,  158,  174 
lay  down  railways,  &c.,  200 
let  down  surface,  159 

make  up  short  workings,  163,  176,  190,  196 
open  qiiarrj',  188 
remove  machinery,  160,  199 
retain  coal  for  domestic  purposes  free,  178 
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LEASES  (MINING,  ETG.)~continued. 
clauses  in — continued, 
lessee's  rights  and  Tpiivileges— continued. 

to  sink  pits,  erect  buildings,  make  railroads,  &c.,  158,  158,  173,  188 
work  by  outstroke  or  instroke,  173,  189 
lessor's  rights  and  privileges, 

to  comi^ensate  lessees  for  damage,  161 

contribute  to  expense  of  keeping  in  repair  canals,  &c.,  161 
distrain,  169 

enter  and  view  state  of  mines,  168,  168 
let  down  the  demised  mines,  161 
purchase  machinery,  170,  170,  185,  198 
re-enter  for  non-payment  of  rent,  &c.,  169,  169 
remove  ashes  and  manure,  183 
test  weighing  machines,  181 
use  railroads,  &c.,  175 
work  other  mines,  160 
notices,  how  to  be  given,  171 
provisions  as  to  strikes,  &c.,  164 

"usual,"  170 
rents, 

certain  or  minimum,  162,  176,  189,  196,  201 

for  bricks  manufactured,  196 
clay,  &c.,  176 
ironstone  and  fireclay,  177 
lime-kilns,  202 
minerals  worked  according  to  measurement,  162 

weight,  189,  201 
screened  coal  and  small  coal,  176 
galeage,  189 
outstroke,  177 
shaft,  177 

surface,  163,  179,  191 
watercourse  or  aircourse,  177 
wayleave,  178,  191 
rents,  provisions  as  to, 

abatement  for  coal  left  for  sui-)port,  163 
average  clause,  190,  196 

exception  of  coal  used  for  domestic  purposes,  178 
restrictions  on  lessee's  rights, 

as  to  barriers  between  mines,  174,  174  ^ 

coke  ovens  consuming  smoke,  159 
notice  before  entering  on  land,  159 
plans  of  cottages,  175 
sites  for  surface  works,  159,  174 
royalties,  162,  176,  196,  201,  205 
how  to  be  calculated,  178 
LEASES  (MISCELLANEOUS), 
for  lives  (renewable),  207 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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LEASES  (MISCELLANEOUS)— co«f^■J2Med 
of  brickfield,  195 

land  for  a  golf  course,  212 
manufactory  for  cement,  204 
public-house,  99 
right  of  sporting,  209,  209 
school  (Church  of  England),  221 
clauses  in.     See  Covenants. 

as  to  foundation  managers  of  school,  224 

instruction  by  other  religious  bodies,  223 
reservation  as  to  Sunday  school,  223 
use  of  premises  for  other  purposes,  224 
exception  of  upper  storey,  204 
power  to  distrain,  207 

enter  and  view,  206 
royalties,  205 
use  of  machinery,  204 

LEASES  UNDER  STATUTOEY  POWERS, 
by  husband  and  wife  under  S.  L.  Acts,  73 
under  S.  E.  Act,  74 
lunatic  by  his  committee  or  receiver,  69,  74 
married  woman,  72,  73 
tenant  for  life,  68,  68,  71 
trustees  or  person  ajipointed  by  Court  to  act  for  infant,  69,  70 

LEASEHOLD  PROPERTY, 

assignment  of,  in  settlement  on  trust  for  sale,  345 

strict  settlement,  497 
bequest  of,  to  trustees  for  wife  for  life,  791 

upon  trusts  to  go  with  freeholds,  933 

LEASEHOLDS, 

included  in  general  devise  of  land,  700 

not  included  in  devise  of  real  estate,  710 

power  to  renew  renewable,  500 

special  powers  conferred  on  trustees  as  to  application  of  proceeds  of,  on 

sale  under  S.  L.  Acts,  304 
to  be  enjoyed  in  specie  under  general  bequest,  when,  742 
voluntary  assignment  of,  whether  void  under  13  Eliz.  c.  5. ..319 

LEAYE  OF  COURT, 

to  disclaimer  by  trustee  of  bankrujjt,  39 

LEGACIES.     8ee  Annuity. 

abatement  of,  where  assets  deficient,  716 

action  to  recover,  must  be  brought  within  twelve  years,  728 

ademption  of  specific,  717,  792 

apportionment,  717 

charged  on  land,  not  affected  by  lapse  of  devise,  721 

construction  of,  to  children,  721.     See  Children. 

executors  or  personal  representatives,  726,  727 

illegitimate  children,  724 
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LEGACIES— co7i?iH  ued. 

construction  of,  to  next  of  kin,  725 

woman  on  marriage,  720 
definition  of  a  general,  716 
specific,  716 
direction  for  payment  of,  free  of  duty,  812,  812 
distinction  between  specific  and  general,  788 
from  what  time  interest  is  payable  on,  717 
gifts  over,  construction  of,  727 
intermediate  income  of  contingent,  794 
lapse,  728.     See  Lapse. 
rate  of  interest  on,  717 
specific,  expenses  of  upkeep  of,  until  executor  assents,  how  payable, 

788 
"  subject  to  death  duties,"  effect  of,  812 
to  executor,  785 
servants,  793,  793 

witness,  or  his  or  her  wife  or  husband,  void,  704 
whether,  payable  at  future  day  is  vested  or  contingent, 

where  gift  complete,  with  superadded  direction  to  pay,  718 

interest  is  given  to  legatee,  or  for  his  maintenance,  719 
no  gift,  except  in  du-ection  to  pay,  719 
payment  is  postponed  for  convenience  of  estate,  720 
charitable : 

by  reference  to  schedule,  800 
for  building  and  endowing  almshouse,  801,  802 
providing  pensions  for  poor  old  persons,  802 
upkeep  of  a  grave,  804,  804 
to  institutions,  800 

pecuniary  : 

by  reference  to  schedule,  793 
contingent,  carrying  interest,^794 
in  satisfaction  of  covenant  to  pay  principal  sum,  800 
to  each  younger  son  attaining  twenty-one,  867 
legatee  absolutelj',  793 

with  substitution  of  issue,  794,  795 
servants,  793,  793 

trustees  for  daughter  and  her  issue,  796 
improvident  person,  810 
legatee  and  his  issue  ^jer  stirpes,  798 

wife  and  issue,  799 
lunatic,  810 
specific  : 

articles  to  be  selected  by  legatee,  789 

leasehold  house  and  furniture  for  wife  and  children,  791 

plate,  &c.,  for  wife  and  children,  790 

to  wife,  789 
trinkets  to  daughters  equally,  790 

with  hope  that  legatee  will  observe  memorandum,  790,  790 

References  to  For)7is  and  Precedents  are  Printed  in  Clarendon  Ti/pe,  thus,  890. 
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LEGACY  DUTY, 

executors,  and  sometimes  trustees,  accountable  for,  774 
exemptions, 

legacies  for  charitable  purposes  in  Ireland,  771 

to  member  of  royal  family,  771 
money  left  to  pay  duty,  774 

pictures,  &c.,  of  national  interest,  until  sold,  767 
plate,  while  enjoyed  by  limited  owner,  772 
how  payable,  on  annuity,  772 

contingent  legacy,  773 

legacy  given  to  persons  in  succession,  773 

subject  to  special  power,  773 
money  to  be  laid  out  in  purchase  of  land,  774 
specific  legacy,  774 

where  legacy  is  satisfied  otherwise  than  by  payment, 
774 
interest  payable  on  arrears  of,  778 

leasehold  property,  and  money  charged  on  land,  not  liable  to,  770 
liability  to,  when  barred,  778 
may  be  compounded  for,  778 
no,  payable  if  whole  estate  less  than  £100... 772 
payable  between  husband  and  wife,  766 

on  property  appointed  under  general  power,  768 
'    rates  of,  768 

where  husband  or  wife  of  legatee  more  nearly  related,  772 
stamped  receij^t  to  be  given  for,  777 
what  persons  accountable  for,  777 

LEGAL  ESTATE, 

cases  in  which  trustees  took  iinder  will  before  1N9S...713  et  seq. 
rule  as  to  duration  of,  so  taken,  713 

how  applicable  to  copyholds  and  leaseholds,  715 
vests  in  personal  representatives,  since  1897.. .750 
when  executors  take,  715 

LESSEE.     Bee  Tenant. 

LESSOR'S  TITLE, 

lessee  in  possession  estopped  from  disputing,  58 

LICENCE, 

by  lessor  to  lessee  to  assign,  226 

grant  underlease,  226 
or  uuderlessor  to  underlessee  to  assign,  228 
lord  of  manor  to  copyholder  to  lease,  229 
corporations,  certain,  cannot  hold  laud  without,  967 
public-house,  clause  in  will  as  to  power  of  trustees  to  renew,  849 
compensation  for  refusal  of,  100 
non-renewal  of,  does  not  determine  lease,  101 
to  use  patented  invention,  1111,  1139,  1141.     See  also  Patents. 
compulsory,  1117 
how  determined,  1131,  1133 
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LICENCE  TO  ASSIGN, 

does  not  extend  to  future  assignments,  34 
when  should  be.  under  seal,  226 

LIMITATIONS, 

in  marriage  settlement,  474 

strict  settlement,  475,  915  e^  seq. 
of  a  term,  914 

estates  to  go  along  with  a  peerage,  474,  477,  920 
persons  as  tenants  in  common,  474,  918 
life  estate  to  wife,  913 
rent-charge  by  way  of  jointure,  472 

pin-money,  469 
to  son  for  life,  470 

testator's  widow,  913 
residence  to  wife  during  widowhood,  913 
to  children  as  tenants  in  common  in  tail,  580 
daughters  as  tenants  in  common  in  tail,  474 
heir  by  pui'chase,  921 

issue  as  husband  and  wife  or  survivor  appoint,  474 
right  heirs  of  settlor,  effect  of,  712 
settlor,  for  life,  471 
sons  and  daughters  and  their  issue  in  strict  settlement,  475 

successively  in  tail  male,  474 
trustees  for  term,  471 

LITERAEY  AND  SCIENTIFIC  INSTITUTION, 

assurances  of  land  for,  exempt  from  Mortmain  Act,  970 

LOCAL  AUTHOEITY, 

assurance  of  land  to,  exempt  from  Mortmain  Act,  971 

whether  liable  to  repair  combined  drain,  76 

works  done  by,  lessee's  covenant  as  to,  77,  89,  89,  90 

LODGER, 

goods  of,  protected  against  distress,  9 

person  who  does  not  sleep  in  the  house  is  not  a,  10 

LUNATIC, 

definition  of,  in  lease,  74 

execution  of  lease  by  committee  of,  75 

lease  by  committee  on  behalf  of,  74 

tenant  for  life,  74 
"  not  so  found,"  receiver  of,  75 

powers  of  committee  or  receiver  as  regards  settled  land  of,  56,  309 
protector  of  settlement,  592 
recital  of  order  of  Court  to  lease,  74,  75 
trustee,  623 

MAINTENANCE, 

and  accumulation  clauses,  831,  832,  834 

clause  generally  unnecessary  in  settlements,  294 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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MAINTENANCE— confinMffZ. 

Court  to  grant,  on  divorce,  289 
power  to  apply  income  of  residue  for,  953 
charge  with  annual  sum  for,  490 
provision  as  to,  must  be  within  perpetuity  rule,  830 
trust  for  education  and,  483 

to  raise  annual  sum  for,  441 
statutory  provisions  do  not  apply  to  contingent  legacy,  794 

unless  fund  be  given  to  trustees  imme- 
diately, 794 
MANAGEMENT, 
by  trustees,  248 
power  of,  as  regards  business,  840 

freehold  and  leasehold  property,  847 
property  out  of  Great  Britain,  877 
MANSION-HOUSE, 

cannot  be  leased  or  sold  under  S.  L.  Act  without  consent  of  trustees,  or 

order  of  Court,  56,  303,  311 
clause  authoiising  sale  or  lease  of,  without  consent,  515 
what  included  in,  303 

MARGINAL  NOTES, 

clause  relating  to,  527 

to  an  Act  are  not  part  of  it,  750 

MARKET  GARDEN, 

lease  of  land  for,  152 

MARRIAGE, 

is  a  valuable  consideration  generally,  320 

revokes  a  will,  706,  853 

when,  a  severance  of  joint  tenancj',  274 

MARRIED  WOMAN, 

Act  of  1882  confers  separate  right  of  propertj^  on, 
if  married  after  1882... 280 

before  1883,  as  to  property  acquired  after  1882. ..280 
Act  applies  to  property  vested  in,  as  mortgagee,  282 

but  not  to  property  vested  in,  as  trustee,  282 
Act  of  1870  confers  separate  right  of  property  on, 

as  to  her  wages  and  earnings  in  separate  business,  281 
personal  estate  coming  under  intestacy,  281 

under  deed  or  will,  of  less  than  £200. ..281 
rents  of  property  coming  by  descent,  281 
can  be  trustee  and  executrix,  284 

convey  land  not  within  M.  W.  P.  Act,  by  deed  acknowledged,  271 

dispose  by  will  of  separate  property,  702 

exercise  j^owers  of  S.  L.  Act,  56,  309 

release  a  power  of  appointment  by  deed  unacknowledged,  274 

sue  and  be  sued  in  respect  of  separate  estate,  283 

although  she  may  have  none  at  date  of  contract,  283 
cannot  pledge  husband's  credit  without  authority,  285 
cases  in  which  such  authority  will  be  presumed,  285 
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MARRIED  WOMAl^— continued. 

disentailing  assurances  by,  592,  593 

effect  of  judicial  separation,  &c.,  as  to  property  of,  287 

equity  to  a  settlement  of,  273 

husband's  interest  in  property  of.     See  Husband. 

liable  at  common  law  for  ante-nuptial  debts,  286 

liability  to  bankruptcy,  284 

may  be  protector  of  the  settlement,  592 

paraphernalia,  rights  of,  as  to,  273 

restraint  on  anticipation  void  against  ante-nuptial  debts,  287 

right  of  person  who  has  advanced  money  to,  for  necessaries,  286 

savings  of  separate  income  of,  is  separate  property,  279 

trusts  for  separate  use  of.     See  Separate  Use. 

will  of,  under  power,  854,  862 

MEASURE  OF  DAMAGES, 

on  breach  of  covenant  not  to  assign  without  licence,  26 

to  repair,  16 
where  tenant  holds  over,  41 

MEETINGS.     See  Charity. 

provisions  as  to,  of  creditors,  1162,  1166 

trustees  in  endowment  deed,  992 
MERGER, 

of  mesne  reversion,  effect  of,  35 

rent-charge  in  lieu  of  tithes,  1193,  1193 

not  liable  to  duty,  1194 
MINERAL  RIGHTS  DUTY, 

not  payable  in  respect  of  common  clay,  &c.,  162,  196 
payable  by  lessor,  77 

MINERALS, 

meaning  of,  172 

MINES.     See  Leases  (Mining,  &c.). 

lessee  of,  must  not  let  down  sui'face,  1 66 

on  lease  of,  under  S.  L.  Act,  part  of  rent  to  be  capitalised,  55,  156 
provision  that  no  part  of  rent  need  be  capitalised,  517 
regulations  as  to  leases  of,  in  S.  E.  Act,  54 

S.  L.  Act,  54 
sale  of,  and  surface  separately,  240 

MINORITY.     See  Wills. 

Accumulation  Act,  does  not  apply  to,  522 
accumulations  during,  830 

destination  of,  provision  as  to,  521 
meaning  of,  830 
presentation  by  trustees  to  livings  during,  522 

MORTGAGE.     See  Yol.  I. 

contributory,  not  authorised  for  trust  money,  375,  845 
power  to  lend  on,  375,  845 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Tijpe,  thus,  890. 
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UOHTGAGE— continued. 
debt,  settlement  of,  406 
duty  of  trustee  lending  money  on, 

as  to  employment  of  surveyor,  250 
if  security  has  fallen  in  value,  250 
liability  of  trustee  lending  too  much  on,  250 
power  to  permit  loan  to  remain  for  time  certain,  845 

raise  money  by,  of  settled  lands,  513 
transfer  of.     See  Transfer. 

MORTGAGEE  IN  POSSESSION, 
may  grant  leases,  57 

MORTGAGOR  IN  POSSESSION, 
cannot  accept  surrenders,  58 
may  grant  leases,  57 

sue  on  lessee's  covenants,  34,  57 
natiu-e  of  tenancy  of,  4 
whether,  on  lease  by,  mortgage  need  be  referred  to,  98 

MORTMAIN.     See  Charitable  Uses. 
conveyances  in,  967 
petition  for  a  licence  in,  1024 

MUSEUM, 

land  given  for,  exempted  from  Mortmain  Act,  968 
public,  meaning  of,  968 

NAME  AND  ARMS  CLAUSE,  478,  478 

NECESSARIES, 

authority  of  wife  to  contract  for,  when  presumed,  285 
not  presumed  after  separation,  285 

unless  wife  has  no  means,  and  husband  does  not  make  hei  a 
sufficient  allowance,  285 
right  of  person  who  has  advanced  money  to  wife  for,  286 

NEW  TRUSTEES.    See  Appointment  of  New  Trustees  ;  Powers. 

NEW  ZEALAND, 

English  Acts  as  to  trustees  and  wills,  adopted  in,  439,  877 

NEXT  OE  KIN, 

trusts  for,  of  wife  in  default  of  issue,  359 
who  are,  under  the  Statute  of  Distributions,  755 
take  under  a  gift  to,  725 

according  to  Statute  of  Distributions,  726 
wife  or  husband  not  entitled,  under  gift  to,  726 

NOTICE, 

by  executors  to  creditors  to  send  in  claims,  886 
landlord  to  tenant,  to  quit,  229,  320 

repair,  232 
lessee  of  election  to  purchase,  234 
position  of  parties,  82 
to  determine  lease,  232 
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NOTICE— continued. 

by  lessor  under  s.  14  of  Conv.  Act,  233,  233 
partner  to  determine  partuershiji,  1090 
tenant  to  landlord  of  intention  to  execute  improvements,  48 
for  life  to  trustees  under  S.  L.  Act,  56,  306,  586 
how  to  be  sent,  586 
may  be  in  general  terms,  306 

waived,  306 
purchaser  not  bound  to  see  as  to,  306 
trustees  of  sub-settlement  of  assignment  of  share,  460 
of  appointment  of  trust  funds  to  trustees  of  settlement,  459 
assignment  of  policy,  347 
breaches  of  covenant,  233,  -33 
dissolution  of  partnership,  1091 

intention  to  a2:)ply  to  justices  for  ejectment  order,  42,  231 
provision  as  to  mode  of  giving,  in  mining  lease,  171 

exempting  tenant  for  life  from  giving,  to  trustees,  519 
sanitary,  »S:c.,  costs  of  complying  with  where  land  settled,  14 
to  lessee  of  breaches  of  covenant,  233,  233 
quit,  by  landlord  to  tenant,  229,  230 
tenant  to  landlord,  232 
compensation  for,  under  Small  Holdings  Act,  1910. ..37 
when  expii-es,  229 
trustees  of  appointment,  460 
waiver  of,  by  trustees,  56,  588 

on  a  particular  sale,  588 

NOTICE  TO  QUIT, 

half-year's,  necessary  to  determine  yearly  tenancy,  36 

one  year  under  Agricultural  Holdings  Act,  2,  37 

jjersonal  representative  of  tenant  entitled  to,  36 

prima  facie  waived  by  acceptance  or  demand  of  rent  accrued  since,  36 

should  be  made  to  expire  at  end  of  current  year,  229 

unnecessary  as  regards  tenancy  at  will,  37 

term  certain,  36 
what  is  a  half-year  for  purpose  of,  230 
necessary,  as  to  weekly  tenancy,  37 

OFFICIAL  TRUSTEE  OF  CHAEITY  LANDS, 
holds  lands  vested  in  him  as  bare  trustee,  973 
order  vesting  lands  in,  973,  990 

OFFICIAL  TRUSTEES   OF   CHARITABLE  FUNDS,  973 

OPTION, 

to  tenant  to  have  a  lease,  how  long  continues,  4 

must  not  exceed  perpetuity  rule,  4 
passes  by  assignment,  4 

OPTION  OF  PURCHASE, 

clause  in  lease  giving,  to  lessee,  80 
will  giving,  836,  837 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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OPTION  OF  l-'VEGIiAHE- ronti7me</. 

in  lease,  must  not  infringe  rule  against  perpetuities,  80,  217 

passes  with  leasehold  interest,  but  not  to  equitable  assign,  81 
purchase-money  on  exercise  of,  goes  to  personal  representatives 
of  lessor,  81 
trustees  cannot  grant,  unless  expressly  authorised,  80 
under  S.  L.  Acts,  80 

OEiaiNATING  SUMMONS, 

for  determination  of  question  as  to  trust,  261 

"  OUTSTEOKE  AND   INSTEOKE."     /S'ee  Leases  (Mining,  &c.). 
meaning  of,  in  mining  lease,  173 

PAEISH  EOOM, 

conveyance  of  land  for  a,  1001 

must  be  enrolled,  1001 

PAEK, 

assurances  of  land  for,  exempt  from  Mortmain  Act,  968 
demise  of  land  to  urban  sanitary  authority  for,  1013,  1013 
public,  meaning  of,  968 

PAETIES, 

definition  of;  in  lease,  66 

PARTITION, 

authorised  by  power  of  exchange,  242 
not  by  power  of  sale,  242 
power  for  trustees  of  settlement  to,  524 
will  to,  942 
of,  under  S.  L.  Act,  303 

PAETNEE, 

agent  of  fii-m,  1026 

assign  of,  not  entitled  to  iuterfere  in  business,  1028 

rights  of,  on  dissolution,  1029 
continuing  au.thority  of,  after  dissolution,  for  winding  up,  1030 
duties  of,  1028 
entitled  to  be  indemnified  by  firm,  1028 

interest  on  advances,  1028 
expulsion  of,  1029,  1057 
liability  of,  for  debts,  1027 
limited,  disabilities  of,  1032 

should  not  interfere  in  management,  1032 
may  appoint  agent  to  inspect  books,  1028 
not  entitled  to  interest  on  cajjital,  1028 

remuneration,  1028 
release  by  executors  of  deceased,  of  share  in  goodwill,  1102 
outgoing,  to  continuing  partners  of  shares,  1095 
share  of,  may  be  charged  by  Court  with  judgment  debt,  1027 

PAETNEESHIP.     See  Covenants  in  Partnership  Deeds.     For  list  of 
forms  in  PartnersJiip  Deeds,  see  'p.  1034. 
admission  of  sou  into,  1080 
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PAETNERSHIP-,o«<«»  xcd. 

articles  of,  between  solicitors,  1075 
surgeons,  1077 
traders,  1067,  1069 
assignee  of  share  in,  1028 
books,  where  to  be  kept,  1028,  1049,  1049 
conveyance  and  assignment  on  purchase  of  share  in,  1071 
death  or  bankruptcy  of  one  partner  dissolves,  as  to  all,  102'J 
definition  of,  102(j 

determinable  by  notice,  if  no  time  fixed,  1028,  1037 
directions  in  will  as  to  winding  up,  838,  840,  842 
dissolution  of.     See  Dissolution  of  Partxership. 
goodwill,  1031 

land  belonging  to,  is  personal  estate,  1027 
limited,  essential  feature  of,  1032 
must  be  registered,  1032 
objections  to,  1033 
may  be  dissolved  by  Court,  on  what  grounds,  1029 

other  partners,    if    one    suffers    his   share   to    be 
charged,  1029 
notice  of  dissolution  of,  what,  should  be  given,  1030 
partner  may  appoint  agent  to  inspect  books,  1028 
position  of  persons  dealing  with  firm  after  dissolution  of,  1030 
property,  how  applicable  on  dissolution,  1030 
stamps  on  deeds  relating  to,  1069,  1071,  1077,  lOSO 

instruments  relating  to  dissolution  of,  1082,  1089 
undertaking  by  agent  ajipoiuted  to  inspect  books  of,  1091 
usual  provisions  in,  deeds,  1030 

PATENTS.     For  List  of  Funns  in  Listnnnents  reJatimj  to  Patents,  see  p.  1118 
agreement  for  sale  of,  before  grant,  1137 
application  for  grant  of,  procedure  on,  1106 
assignments  of,  1110 

letters,  1144 

licence,  1142 
convention,  1107 
co-owners  of,  1109 

covenants  in  instruments  relating  to,  1124  et  se</. 
date  of,  1120 

devolution  on  death  of  joint  grantee,  1109 
equitable  interest  in,  1 108 
grant  of  exclusive  licence,  1139 

non-exclusive  licence,  1141 
innocent  infringer  of,  exempted  from  liability  to  damages,  1125 
licences,  1111,  1112 
mortgage  of,  1113,  1145 

no  notices  of  trusts  can  be  entered  on  register,  1 108 
of  addition,  1121,  1122 
place  of  manufacture,  1116 

qualified  and  absolute  covenants  in  respect  to,  1127 
Eefereraes  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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VA.TlWTS—ronUnued. 

recitals  in  instruments  relating  to.     See  Eecitals. 
registered  proprietors  of,  rights  of,  1108 
restrictive  conditions  in  contracts  relating  to,  1114 
specific  performance  of  contracts  for  sale  of,  1111 
stamps  on  assignment  and  licences  under,  1116 

PAYMENT  INTO  COURT, 

by  bank  of  money  on  deposit,  261 
debtor,  261 

life  assurance  company,  261 
trustee,  261 

PEEMISSIVE  WASTE.     See  Waste. 

PERPETUITIES,  RULE  AGAINST, 

applies  to  executory  uses  upon  a  fee  simple,  732 

but  not  upon  an  estate  tail,  732 
legal  contingent  remainders,  732 
maintenance,  830 
ojition  of  purchase  in  lease,  80,  217 

to  tenant  to  have  lease,  4 
personal  as  well  as  real  estate,  732 
does  not  apply  to  gifts  to  charity,  739,  805 
how  applicable  to  instrument  exercising  sjiecial  power,  444 
in  default  of  appointment  under  void  power,  may  be  good,  733 
limitations  expectant  on  one  void  as  infringing,  void  also,  733 
not  infringed  by  trust  to  accumulate  for  jmyment  of  debts,  735 
power  of  appointment,  effect  of  rule,  355 

good,  though  some  of  the  objects  too  remote,  355 
when  trust  for  sale  void  vmder,  trust  of  proceeds  sometimes  good,  733 

PERSONAL  REPRESENTATIVES, 
appropriation  by,  849 

assent  or  conveyance  to  devisee  by,  751,  890,  894,  896,  897,  899 
to  bequest  by,  886,  888,  889 

can  distrain  for  rent  due  to  deceased,  5 
duties  of,  as  to  jiayment  of  death  duties,  762 
debts,  748 
registered  land  settled  by  will,  314 
emblements,  rights  of,  as  to,  43 
entitled  to  release  on  distributing,  669 

and  sometimes  to  covenant  for  indemnitj^,  669,  886 
indemnified  against  claims  of  creditors,  after  advertisement,  749 

rent  and  covenants   of  lease,  after   assignment  to 
purchaser,  749 
of  wife  with  separate  property,  rights  and  liabilities  of,  284 
personal  estate  vests  in,  748 

real  estate,  except  copyholds,  vests  in,  since  1897... 749 
when  entitled  to  covenant  for  indemnity,  669 
may  sell  under  charge  of  debts,  750 

PETITION, 

for  licence  in  mortmain,  1024 
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PLAN, 

discrei3ancy  between  clescriijtfon  in  lease  and,  172 
PLATE, 

gift  of,  absolute,  789,  790 

articles  of,  to  be  selected  by  legatee,  789 

as  heirlooms,  935 

does  not  include  plated  articles,  789 

to  person  for  life,  then  over,  790 

POLICY  OF  ASSUEANCE.     S.e  Bequests  ;    Covenants. 
assignment  of,  to  trustees,  347,  395 

does  not  confer  right  to  sue,  unless  duly  stamped,  395 
covenants  and  provisions  as  to,  in  settlement,  369,  369 
money  received  under,  when  liable  to  estate  duty,' 760 
provision  in  settlement,  for  purchase  of  sinking  fund   510 
settlement  of,  395 

sufficient  stamp  on,  settlement  of,  330 
PORTIONS, 

charge  of,  and  trusts  of  term  to  raise,  473,  489 
importance  of  limiting  time  for  vesting  of,  481 
power  to  chai-ge,  for  children  of  future  marriage,  489 
may  be  impliedly  released,  489 
each  tenant  for  life  to  charge  with,  932 
settlement  in  exercise  of  power  of  charging  with,  570,  573,  575 
what  is  a  provision  for  raising,  within  Thellusson  Act,'  735  ' 
when  children  of  future  marriage  should  be  provided  for,  571 
POSSESSION, 

mode  of  recovering,  of  small  tenements  after  detenninatiou  of  tenancy  49 
POWEE,  '      ^ 

appointment  by  will  in  exercise  of,  execution  of,  703 

under,  application  of  rule  against  perpetuities  to,  444 
by  direction  of  object  to  stranger,  valid,  443 
to  trustee  for  object,  valid,  443 
uses  as  object  shall  appoint,  443 
covenant  not  to  exercise  testamentary,  448 
defective  execution  of,  of  leasing,  when  remedied,  52 

to  purchase  land,  624 
effect  of  residuary  gift  with  regard  to  property  subject  to,  general,  813 

1     .  .   ,  si^ecial,  813 

exclusive  appointment  may  be  made  under,  443 
execution  of,  by  infant,  448 
fraudulent  exercise  of,  444  et  seq. 
given  to  trustees,  devolution  of,  262 

of  appointment  among  issue  valid,  although  not  expressly  limited  to 
those  born  within  permitted  period,  355 
amounting  to  a  trust,  724 
in  a  re-settlement,  477 

release  of,  and  surrender  of  life  interest,  456 
exchange,  authorises  partition,  242 

Ee/erences  to  Forms  ami  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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of  leasing,  conferred  by  Conv.  Act  on  mortgagor  and  mortgagee,  57 
Settled  Estates  Act,  53 
S.  L.  Acts,  54 
making  sales,  exchanges,  and  partitions,  under  S.  L.  Acts,  303 
management  where  land  convej'ed  on  trust  for  sale,  380,  380 
re-entry,  92 

in  mining  lease,  168 
when  exercisable,  92,  168 
revocation  and  new  appointment,  raaj'  be  reserved,  451 
in  settlement,  390 

is  not  a  usual  clause  in  marriage  settlement,  391 
release  of,  457 
sale,  does  not  authorise  partition,  242 
subsists  until  piu-jioses  fail,  242 
trustee's  suboi'dinate  to  that  of  tenant  for  life,  244 
whether,  authorises  mortgage,  242 
release  of,  valid,  although  appointor  benefited,  447,  455 
requiring  express  reference  to  it,  711 
survivorship  of,  481 

to  a})})oint  new  tnrstees.     See  Appointment  of  New  Trustees. 
let  heirlooms,  936 

make  settlement  on  futiuo  marriage,  293,  362,  362,  363 
imlimited,  of  sale  when  valid,  240 
when  exercised  by  general  devise,  7 1 0 
wife,  entitled  for  life  without  power  of  anticipation,  maj-  release,  274 

POWER  OE  ATTORNEY, 

conveyance  in  trust  sometimes  more  convenient  than,  1184 

definition  of,  1174 

effect  of,  for  value,  made  irrevocable,  1174 

or  not,  made  irrevocable  for  fixed  time,  1174 
from  lessee  of  public-house  to  lessors  as  regards  renewals  of  licence,  103 

trustee  to  co-trustee,  1183 
general,  1174 
how  may  be  executed,  1174 
may  be  deposited  in  coru't,  1175 
payments  under,  by  trustees  in  good  faith,  protected,  248 

without  notice  of  death,  &c.,  protected,  1174 
to  exercise  fiduciary  powers,  1176 
execute  a  deed,  1182 
invest  monej^  1177 
manage  landed  estate,  1178 
purchase  land,  1179 
receive  debt,  1180 

mortgage  money  and  execute  reconveyance,  &c.,  1181 
legacy,  1180 
pai'tnership  debts,  1084 
share  of  residuary  estate,  1181 
rents,  1178 
re-enter  and  expel  tenant,  1180 
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POWER  OF  ATTORNEY— rant i»,m/. 
to  sell  land,  1178 

settle  accounts.  1176,  1181 

surrender  co})yliulds,  1180 
trustee's  exoneration  in  respect  of,  1174 

POWERS.     /See  Settlemexts.;  WihJu,  rJauscs  tji. 
devolution  of  trusts  and,  2(32,  784 

PRECATORY   WORDS, 

when  they  create  a  trust,  747  et  feq. 

PROBATE    OF    WILL, 
necessary,  757 

PROTECTOR  OF  SETTLEMENT, 

consent  of,  to  a  disposition  of  copyholds,  609 

when  necessary  to  disentailing  deed,  o91 

wholly  discretionary,  61;} 
how  consent  of,  to  be  given,  592 
lunatic,  how  consent  of,  to  be  given,  592 
married  woman  may  be,  592,  912 
of  copyholds,  consent  of,  to  bar  entail,  609 
office  of,  siu'vives,  592 
persons  excluded  from  being,  592 
who  is,  591 

PROVISOES.     .See  Leases  ;  Settlements  ;  Will. 
PUBLIC-HOUSE, 

appointment  of  receiver  by  owner  of,  to  protect  licence,  102 

compensation  for  refusal  of  a  licence  under  Licensing  Act,  1904...  100 

covenant  not  to  use  premises  as,  21 

lease  of,  99 

power  to  surrender  or  renew  licence  in  settlement  of,  386 
PUBLIC   TRUSTEE,  268—270 

may  act  jointly  with  other  trustees,  269 

be  appointed  in  place  of  more  than  one  retiring  trustee,  G20 

nomination  of  solicitors  where,  is  appointed,  390 

not  bound  to  act,  269 

power  to  appoint  new  trustees  where,  is  appointed,  389 

state  guarantee  in  respect  of,  270 

PURCHASE-MONEY.     See  Trustees. 

QUASI  TENANT  IN  TAIL,  596 

QUEEN  ANNE'S   BOUNTY, 

exempt  from  Charitable  Trusts  Acts,  976 
gift  of  piece  of  ground  to  governors  of,  996 

as  to  enrolment  of,  996 
QUIET  ENJOYMENT, 

covenant  for,  implied,  26,  67.     ,S'ee  also  Covenants. 
in  mining  lease,  168 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Ti/pe,  tJitis,  890. 
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QUIET  ENJOYMENT— co/i<i/inerf. 

express  covenant  for,  should  be  inserted,  27 
what  is  breach  of ,  27 

BATES, 

lessee's  covenant  to  pay,  12,  13 

EECEIPT, 

by  executors  of  deceased  partner  for  share  of  assets,  1094 

retiring  partner  for  share  of  assets,  1088,  1094 
power  of  trustee  to  give,  248 
trustees  must  all  join  in,  251 

EECITALS, 

in  appointment  of  new  trustees  : 

of  appointments  to  children,  and  dealings  with  shares,  629 
conveyance  to  trustees  not  disclosing  trust,  633 
deaths,  &c.,  623,  639 

desire  to  be  discharged,  620,  620,  636,  646 
disentailing  assurance,  658 
l^revious  appointment  of  new  trustee,  649 
purchase  of  land  in  breach  of  trust  and  intention  to  vest  it  in  new 

trustees,  623 
realisation  and  investment  of  residuary  estate,  639 
sale  and  purchase  under  power,  646 
state  of  investments,  624.  625 
surrender  of  copyholds,  648 
transfer  of  mortgage  on  marriage,  635 
will,  639,  641 

m  appointment  of  trust  funds  or  p)ortion  : 
of  settlement,  444 

state  of  family,  399,  449 

trust  funds,  399,  449 
in  hond  : 

of  agreement  for  bond  of  resignation,  1157 
sale  of  annuity,  1151 
defect  in  title  to  land,  1152 
loss  of  deed,  1153 
of  partnership  deed,  1154 
in  cluirity  deed  : 

of  deed  of  gift,  of  almshouses,  994 
purchase  of  land,  1004 
in  disentailing  assurance  : 

of  admission  of  protector  to  copyholds,  609 
deed  poll  giving  protector's  consent,  610 
desire  to  create  base  fee,  614 
intention  to  disentail,  596 
settlement  creating  entail,  595,  602,  614 
will  creating  entail,  609,  612 
that  stock  has  not  been  laid  out  in  land,  612 
in  instruments  relatiny  to  patents  : 

of  agreement  for  sale  of  patent,  1122 
to  grant  licence,  1122 
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in  instruments  rehiting  to  jjatents— continued. 
of  grant  of  pateut  of  addition  to  vendor,  1121 
to  vendor,  1120 
previous  assignment  where  vendor  is  assignee  of  original  patentee 

1121 

previous  grant  of  licence,  1121 
title  to  foreign  patents,  1121 
vendor  registered  as  proprietor,  1121 
in  lease  or  (niilerleuse  : 

of  lessor's  title  or  power  to  lease,  69,  70 
order  of  Court,  70,  71 
superior  lease,  216,  220 
in  licence  to  assign  or  nnderlet: 
of  lease,  227 
underlease,  228 
in  partnership  deed : 

of  arrangement  for  dissolution  of  partnership,  1083,  1088 
taking  in  new  partner,  1069,  1071 
bond,  1093 

intended  introduction  of  son,  1080 
particulars  of  jn-opertj',  1069 
in  release  : 

of  deahngs  with  trust  funds  where  complicated  accounts  have  been  kept 
673 
intestacy,  and  administration,  689 

payment  of  debts  and  legacies  out  of  personal  estate,  905 
settlement  and  execution  of  trusts,  671,  672 
will  and  administration  of  estate,  686 
in  separation  deed  : 

of  settlement  on  marriage,  699 
that  differences  have  arisen,  695 
in  settlement  o/jxrsonal  estate  : 

of  action  for  administration  of  estate  of  testator,  417 
agreement  for  marriage,  336 

settlement,  341 
approval  of  judge,  341 

conveyance  to  trustees  for  sale,  338,  339,  429 
issue  of  marriage,  399 
master's  certificate,  417 

order  for  administration  and  service  on  wife,  417 
of  Court  under  Infant  Settlements  Act,  339 
present  state  of  investments,  399 
settlement,  398,  400,  423 

on  former  marriage,  413 
settlors  title,  336,  337,  338 
that  wife  has  attained  full  age  and  trustees  have  requested  assignment 

423 
transfer  of  investments,  336 

References    to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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EEC'ITALS— roH<Mr»er/. 
-///  seUlement  of  real  estate  : 

of  agreement  fox*  marriage,  467 
settlement,  468 
disentailing  deed,  544,  551,  555 

of  copyholds,  540,  555 
existing  settlement,  544,  551 
provision  as  to  costs,  556 
title  to  freeholds  and  cojiyholds,  533 
leaseholds,  533 
policies  and  heirlooms,  533 
transfer  of  investments,  533 

EECREATION  GROUND, 

assurance  of  land  for,  exemjit  from  Mortmain  Act,  971 
demise  of  laud  to  urban  sanitary  authoritj'  for,  1013 
EE-ENTRY.     Hee  Condition  of  Ee-entry. 
EEGISTEEED   LAND.     ,See  Vol.  I. 

application  to  register  restriction  affecting,  427 
appointment  of  new  trustees  of,  'Mo 
appropriation  of,  in  satisfaction  of  legacy,  il'cc.,  903 
assent  to  devise  of,  899 
as  to  settlement  of,  314 

on  trust  for  sale,  315 
building  lease  of,  must  be  registered,  11 1 
registered  disposition  of,  to  charity,  need  not  be  enrolled,  972 

nor  executed  in  presence  of  two  witnesses,  972 
strict  settlement  of,  315 

transfer  of,  for   charitable  purpose,  981,  981,  995,  997,  998,   1001, 
1003,  1010,  1013 
on  resettlement,  567 
to  donees  of  power,  567 
tenant  for  life,  899 
trustees  of  settlement,  404,  407 
EELEASE, 

by  beneficiaries  to  trustees  of  settlement,  069,  670 
creditors,  1170 

executors  to  devisee  of  real  estate  charged  with  debts,  &c.,  904 
next  of  kin  to  administrator,  682,  682,  689,  693 
outgoing  partner  to  continuing  partners,  1095 
residuary  legatees  to  executors,  681 

and  trustees,  683 
trustees,  686 
trustees  to  trustees,  669 
how  should  be  framed,  669 
in  what  cases  executors  and  trustees  entitled  to,  669 

retiring  trustees  entitled  to,  670 
of  land  from  legacy,  903 
portions  term,  474 

power  of  appointment,  447,  456,  456 
revocation,  458 
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BELEASE — conlin  iicd. 

of  power,  when  valid,  44" 

trustees  where  one  beneficiary  is  an  infant,  670 
rent-charges,  power  to,  494 

to  trustees  of  realty-  settlement  where  entail  has  been  barred,  677 
EEMAINDEEMAN, 

adjustment  of  accounts  between  tenant  for  life  and,  743 
apportioinnent  between  tenant  for  life  and,  744 

as  regards  property  falling  in  after  testator's  death,  744 
retained  at  loss,  744 
rights  of  tenant  for  life  and,  as  to  repairs,  740 
EENT, 

acceptance  of,  when  a  waiver  of  forfeitm-e,  29 

notice  to  quit,  30 
accrues  from  day  to  day,  11 
apportionable  between  assignor  and  assignee  of  lease,  11 

heir  and  executor,  1 1 
apportionable  on  bankruptcy,  11 

jjartial  alienation  of  reversion,  ."32 
arrears  of,  for  what  time  recoverable  by  distress,  o 

under  covenant,  10 
demand  of,  necessary  at  common  law  before  re-entrj-,  28 
service  of  writ  substituted  for,  by  statute,  28 
equity  will  relieve  against  forfeiture  for  non-payment  of,  29 
falling  due  on  Sunday,  5 
follows  reversion,  33 

in  mining  leases.     See  Leases  (Mixing),  clauses  in. 
■  intermediate,  on  contingent  gift  of  land,  does  not  follow  rorpn.^i,  731 
unless  real  and  personal  estate  made  a  mixed  fund,  731 
must  b&  paid,  although  house  burnt  down,  19 
not  lost  by  destruction  of  mesne  reversion,  35 
part  of,  to  be  capitalised  io  mining  lease  under  S.  L.  Act,  .55 
power  of  distress  incident  to,  5 
preferential  right  of  landlord  to,  6 
reservation  of.     See  Leases. 
right  to,  when  barred,  10 
EEXT-CHAEGE, 

appointment  of,  under  power,  573,  575 

liability  of,  for  land  tax,  470 

limitation  of,  to  son  during  father's  life,  470 

wife,  469,  913 
merger  of,  in  lieu  of  tithes,  1193,  1193 

not  liable  to  dutj",  1194 
power  to  appoint,  to  future  wife,  488 

or  husband,  491 
release,  494 
remedies  for  recovery  of,  469,  913 
settlement  of  perpetual,  on  marriage,  578 
"  without  any  deduction,"  470 
Jieferenres  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  tints,  890. 
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EEPAIR.     See  Waste. 

clauses  as  to.     See  Covexants. 
covenant  to,  construction  of,  16,  17 

exception  of  damage  by  fire  from,  20 

includes  damage  by  fire,  19 

in  underlease,  221 

is  usual  in  lease,  12 
duties  of  trustees  with  respect  to,  746 
landlord  cannot  be  compelled  to,  17 
measure  of  damages  on  breach  of  covenant  to,  16 
teuantable,  what  is,  16 

EEPRESENTAJION, 
transmission  of,  758 

REPEESENTATIVES, 

under  gift  to,  executors  take  'primci  facie,  727 

but  sometimes  next  of  kin  according  to  statute,  727 

EESETTLEMENT, 

by  father  and  eldest  son,  538,  544,  550,  554 

form  of,  298 

general  power  of  appointment  in,  477 
EESTRAINT  ON  ANTICIPATION, 

can  be  attached  to  reversionary  interest,  359 

Court  may  dispense  with,  276 

does  not  apply  to  income  already  due,  278 

effect  of,  283 

grounds  for  dispensing,  276 

may  be  annexed  to  capital  as  well  as  income,  277 

only  attaches  to  separate  property,  277 

void  against  ante-nuptial  debts,  287 

EESTEICTIVE   COVENANTS,  21 
EEVEESION,  ^ 

effect  of  alienation  of,  of  part  of  demised  land,  33 

destruction  of  mesne,  35 
when  included  in  after-acquired  projjert}"  clause,  365 

property  held  in,  should  be  converted  under  general  bequest,  742 

EEVEESION  DUTY, 

avoided  bj'  granting  lease  for  fourteen  years,  88 

charge  by  trustee  for,  462 

charity  land  exempt  from,  977 

covenant  by  lessee  to  pay,  82,  218 

power  for  trustees  to  raise  and  pay,  942 

proviso  for  indemnity  against,  in  underlease,  218,  219 
EEVOCATION, 

of  appointment  of  executor,  by  codicil,  882,  882 
will.     See  Will. 

power  of,  451 

reason  for  reserving,  451 

release  of  power  of,  458 
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EIGHT  OF  ENTEY, 

whether  lessor  can  assign,  already  accrued,  ;i4 

SA.TISFACTION.     See  Acknowledgment  ;  Wills. 

SCHOOL, 

assurance  of  land  for  elementar_y,  exempt  from  Mortmain  Act,  968 
conveyance  under  School  Sites  Act  for  site  of,  998,  1001 
"  elementary,"  amount  of  fee  must  be  limited  in,  1000 

meaning  of,  968 
lease  of  land  for  Church  of  England,  221 
not  a  private  dwelling-house  within  meaning  of  covenant,  21 

SCHOOLHOUSE, 

conveyance  of,  by  Managers  to  Education  Authority,  1021 
meaning  of,  968 

SEPAEATE  USE.     See  Married  Woman. 

gift  for,  without  trustees,  makes  hvisband  a  trustee,  278 

no  account  where  husband  has  received  income  of  wife  given  to  her,  279 

provision  settling  after- acquired  property  of  wife  binds  property  given 

for,  in  certain  events,  306 
trust  for,  attaches  during  each  coverture,  279 

may  be  accompanied  by  restraint  on  anticipation,  275 
of  corpus  for,  operates  on  marriage,  280 
wife  can  convey  land  held  for  her,  275 

contract  debts  in  respect  of  property  held  for  her,  283 
words  not  now  necessary,  350 

SEPAEATION  DEED,  695,  699,  700 

bars  action  for  restitution  of  conjugal  rights,  694 
clause  as  to  custody  of  children  may  be  inserted  in,  698 

but  will  not  be  enforced  unless  for  benefit  of  child,  698 
clauses  in.    See  Covenants. 
covenant  in,  not  to  sue  ineffectual  in  certain  cases,  697 

to  live  apart  implied  from  recitals  in,  695 
how  affected  by  subsequent  divorce  or  judicial  separation,  288,  696 
meaning  of  "  live  separate  from  each  other"  in,  696 
provisions  of,  generally  avoided  by  reconciliation,  694 
stamp  on,  695 
validity  of,  694 

what  is  a  sufficient  consideration  for,  694 
whether  (Jum  casta  clause  should  be  inserted  in,  696 

SEPAEATION  OEDEE, 

may  be  made  by  justices,  289 

SETTLED  ESTATES  ACT,  1877, 
leases  under,  power  to  grant,  53 
regulations  as  to  leases  under,  54 

SETTLED  LAND, 

how  to  be  registered,  314 

References  t>  Forms  and  Precederds  are  Pn'idcd  in  Clarendon  Ti/pe,  thus,  890- 
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SETTLED  LAND  ACTS.     See  Tenant    for  Life;    Trustees  for  Pur- 
poses OF  S.  L.  Acts. 
authoi'ise  99  years  building  lease,  515 
estate  duty  can  be  raised  uuder,  513 
option  to  purchase  under,  80 
points  decided  with  reference  to,  o09  et  seii- 

to  be  attended  to  in  drawing  settlements  of  land,  531 
powers  given  by,  are  cumulative,  56 
provisions  by  Avay  of  extension  of,  509,  940 

SETTLEMENT, 

costs  of,  on  marriage  of  female  ward  of  court,  340 
distinction  between  personalty  settlement  and  realty,  290 
first  life  interest  in  mai'riage,  who  should  have,  291 
form  of,  of  mortgage  debt,  296 

strict,  of  lanil,  290,  297  d  seij. 

where  land  is  registered,  314 
infant  maj'^  make,  with  sanction  of  Court,  315 
may  be  ordered  or  altered  by  the  Divorce  Court,  287 
of  land  on  trust  for  sale,  294 

effect  of  S.  L.  Acts  on,  295 
registered  land,  314 
rule  in  Iloiue  v.  E.  of  Dartmouth  does  not  apply  to,  369 
stamps  on,  327.     Bee  Stamp  Dlttv. 
strict,  of  family  estates,  297 
usual  provisions  in,  of  personalty,  291  et  seq. 
vokmtary,  318  et  seq.     See  VOLUNTARY  CONVEYANCE  OR  SETTLEMENT. 

waste.     See  Waste. 
SETTLEMENTS  (PERSONAL).     For  J  id  of  forms  seep.  332- 
by  husl)and,  392 

wife,  393 

costs  of,  387 
(infant),  420 
confirmation  of,  on  wife  attaining  21... 423 
of  furniture,  432,  432 

land  by  way  of  trust  for  sale,  424 

money  invested  in  N.  Z.,  439 

policy  of  assurance,  395,  420 

proceeds  of  sale  of  land,  407,  410,  429 

reversionary  personal  estate,  399,  420 

share  of  residuary  estate,  416,  431 

undivided  share  in  land,  427 
on  second  marriage,  412 
post-nuptial,  435 

under  Infants'  Settlements  Act,  416 
voluntary,  437 
clauses  in. 

advancement  clause,  358,  425,  441 

after-acquired  property  to  be  settled,  365,  365 

agreement  that  wife's  reversionary  share  shall  be  vested  in  trustees, 

421 
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SETTLEMENTS  (PERSONAL)— arH</«»t./. 
clauses  in — continued. 

assignment  by  husband  of  bis  interest  if  wife  dies  an  infant,  421 
wife  of  share  in  residuary  estate,  417 
of  poHcy,  347 
property,  341 
audit  of  trust  accounts,  388 
costs  of  professional  trustee,  387 

settlement  out  of  wife's  trust  fund,  387 
covenant  by  father  of  wife  to  pay  annual  sum,  372 
husband  to  confirm  settlement,  422 

keep  up  policy  on  his  life,  369,  369 
parent  to  pay  principal  sum,  345 
declaration  of  trusts  of  investments,  341 
definition  of  the  husband's  and  wife's  trust  funds  and  trusts  thereof,  351 

"  the  trust  fund  "  and  trusts  thereof,  350,  440 
description  of  a  portion  under  a  realty  settlement,  343 

reversionary  share  under  recited  settlement,  342 

will,  342 
where  defeasible  shares  are  to  be  included,  342 
direction  to  raise  money  for  outfit  of  wife  and  costs,  419 
excluding  eldest  son,  if  other  children,  357 

son  entitled  to  settled  estates,  357 
hotchpot  clause,  357,  3o7 
indemnity  of  trustees, 
as  to  furniture,  434 

investments,  386 
policies,  384 
investments,  372,  386 

nomination  of  solicitors  where  Public  Trustee  appointed,  390 
operative  part,  341,  343,  344,  345 
provision  where  husband  is  domiciled  abroad,  391 
proviso  as  to  payment  of  interest,  346 
Ijower  of  advancement,  358,  425,  441 

management  where  land  conveyed  on  trust  for  sale,  380,  38(1 
trustees,  372  et  seq. 
to  accejit  conveyance  of  land  held  upon  trust  for  sale,  382 

personal  estate  in  satisfaction  of  share  in  remainder,  430 
allow  existing  investments  held  on  trusts  of  another  settlement 

to  remain,  386 
apply  income  in  kee^^ing  uj)  policy,  383 
appoint  annual  sum  to  husband,  360 

life  interest  to  husband  or  wife,  361 
new  trustees,  389 

where  Public  Trustee  is  appointed,  389 
apportion  trust  funds,  385 
concur  in  partition,  382 

convey  property  to    Commissioners  in   satisfaction   of    death 
duties,  385 

Re/trences  to  Forms  and  I'recedeuts  are  Printed  in  Clarendon  Type,  thus,  890. 
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SETTLEMENTS  (PERSONAL)— fo??«f«  ued. 
clauses  in — continued. 

power  to  delegate  powers  of  leasing  to  beneficiaries,  381 
trusts  during  absence  abroad,  387 
deposit  money  or  securities  at  bank,  374,  375 
employ  agents,  387 
invest  and  vary  investments,  395 

in  jmrcbase  of  land  to  be  held  on  trust  for  sale,  377 
residence,  378 
lend  money  for  term  certain,  375 
on  contributory  mortgages,  375 
to  husband  on  security  of  life  policy,  383 
make  lU'ofessional  charges,  387 

settlement  on  future  marriage,  362,  362,  363 
pay  or  contest  land  value  duties,  385 

wife's  income  to  bankers,  384 
purchase  advowson,  379 
land,  377 

in  New  Zealand,  442 
raise  and  pay  sum  to  wife,  360 
redeem  policy,  397 
renew  or  siu-reuder  licences,  386 
revoke  and  make  new  appointment,  442 

with  consent  of  trustees,  390 
sell  furniture,  434 

settle  part  of  trust  funds  on  future  marriage,  363 
value  and  apportion  mixed  funds,  385 
wife  to  surrender  life  interest,  358 
protection  to  purchasers  and  mortgagees,  426 
provision  as  to  income  of  husband  where  there  is  discretionary  trust, 

384 
settlement  to  be  confirmed  by  wife  on  attaining  full  age,  422 

void  if  marriage  not  solemnised,  416 
sinking  fund  policy,  377 
trusts, 

after  death  of  wife  where  husband  takes  an  annuity  out  of    her 
fund,  354 
marriage,  of  investments,  348 

proceeds  of  sale  of  real  estate,  349 
reversionary  share,  349 

various  kinds  of  property  to  invest  and  vary,  349 
for  husband  for  life,  then  for  wife  for  life,  one  fund,  350 

issue  as  husband  and  wife  or  the  survivor  appoint,  355 
of  income  for  husband  and  wife  successively,  350 

determinable  on  bankruptcy,  &c.,  353,  354 
or  issue  at  discretion  of  trustees,  353 
wife  and  annual  sum  to  husband  after  her  death,  354 
husband  successively,  35 1 
surplus  income,  361 
ultimate,  for  appointees  of  settlor,  358 
settlor,  358 
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SETTLEMENTS  (PERSONAL)— co»/( /*».(/. 
i-htitses  in — continiied. 

ultimate,  for  wife's  next  of  kin  according  to  statute,  359 
usual,  giving  successive  life  interests  in  husband's  and  wife's  funds,  351 
in  default  of  children,  358 

SETTLEMENTS  (EEAL), 

by  intended  husband,  532,  536 

wife,  578 
essential  foiTQS  in,  468 
of  jointure  and  portions  by  owner  in  fee,  568 

under  power,  570,  573,  575 
perpetual  rent-charges,  578 
resettlement  by  father  and  son,  538,  544,  550,  554 
clauses  in. 

accumulation  of  income  during  minority,  521 
advancement,  483 

after-acquired  property  to  be  settled,  582 

appointment  of  equitable  interest  in  leaseholds  and  assignment  by  head 
trustees,  498 
freeholds  on  a  resettlement,  468 
investments  and  capital  money,  501 
trustees  for  purposes  of  S.  L.  Acts,  526 
assignment  and  settlement  of  heirlooms,  503,  507 
of  leaseholds,  491 

policies  to  be  held  as  capital  mone}-,  502 
building  leases,  515 
charge  with  portions,  489,  492 
conveyance  of  freeholds  on  marriage,  468 

covenant  for  further  assurance  of  advowsons  and  rights  of  presenta- 
tion, 526 
to  surrender  copyholds,  495 
covenants  by  parents  of  intended  wife  to  pay  annual  sum,  584 
declaration  of  trusts  of  monej^  and  investments  to  devolve  with  lands,  501 
direction  as  to  assignment  of  leaseholds  subsequently  acquired,  500 
extension  of  s.  42  of  S.  L.  Act,  1S.S2,  for  protection  of  trustees,  511 
general  wide  indemnity  to  tenant  for  life  and  trustees,  525 
grants  in  consideration  of  rent-charges,  517 
hotchpot,  482,  580 
indemnity  to  tenant  for  life  and  trustees,  525 

trustees  in  respect  of  policies,  485 
investment  clause,  509 
lands  acquired  under  old  settlement  to  be  made  subject  to  compound, 

522 
limitations.     ,S'ee  Limitations. 
marginal  notes,  527 

mortgage  to  raise  money  for  improvements,  513 
name  and  arms  clause,  478,  478 
parcels,  see  Vol.  I.,  p.  ;U)7 

Re/ei-eiires  to  Forms  attd  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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SETTLEMENTS  (KEAlj)—contin  ned. 
clauses  in — contiuued. 

points  to  be  attended  to  in  drawing,  531 
power, 

to  appoint  new  trustees,  521 
a  term,  494 
charge  by  way  of  additional  or  substituted  security,  512 
portions  on  future  marriage,  489 
with  gross  sum,  487 

jointure  and  portions,  489 
maintenance  money,  490,  493 
Court    or    trustees    to    consent   to  any  dealing   not    expressly 

authorised,  520 
direct  improvements  without  scheme  being  submitted,  514 
give  sites  for  chtu'ches,  &c.,  511 
grant  building  leases  for  long  term,  515 

mining  lease  for  long  term,  517 
jointure  future  wife,  488 
lend  money  for  a  teim  certain,  510 
let  heii'looms,  507 
limit  rent-charges,  491 

term  to  trustees  to  raise  portions,  490 

any  lease  with  consent  of  trustees  or  inider  order  of  Court, 
518 
make  building  grants  at  fee  farm  rents,  517 

improvements   out  of  capital  money  without  submitting 

scheme,  514 
sales,  &c.,  without  notice  to  trustees,  519 
settlement  on  future  marriage,  583 
professional  trustee  to  charge,  524 
raise  money  by  mortgage  for  death  duties,  513 

general  purposes,  513 
improvements,  513 
investment  in  laud,  513 
in  priority  to  the  limitations  of  a  settle- 
ment, 487 
release  rent-charges,  494 
sell  at  a  price  to  be  fixed  by  arbitration,  512 

mansion-house  without  leave  of  trustees,  515 
tenants  for  life  to  act  by  attorney,  520 

mortgage  for  payment  of  increment  value  and 

reversion  duties,  519 
receive  certain  capital  money  and  account  to 
the  trustees,  519 
trustees  during  temporary  absence  to  appoint  attorneys,  523 
to  employ  agents,  387 

present  to  livings  during  minorities,  522 
value  and  apportion,  524 

partition  among  tenants  in  common  in  tail,  524 
vary  investments,  510 
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SETTLEMENTS  (R'EAIj)— continued, 
clauses  in — continued. 

principal  to  be  repaid  by  instalments  in  case  of  mortgage  for  temporary 

purposes,  513 
protection  of  tenant  for  life  and  trustees  who  act  on  expert  advice,  525 
provision  as  to  payment  of  land  duties  and  death  duties,  518 

authorising  dealings  with  the  tenant  for  life,  518 
provisions  by  way  of  extension  of  the  S.  L.  Acts,  509  et  seq. 
proviso  limiting  total  amount  of  jointures,  563 

requiring  release  of  rent-charge,  472 
purchase  and  exchange  not  limited  to  England,  511 
subsequent  incumbrancers  not  to  marshal  prior  securities,  560 
term  to  merge  in  reversion  purchased,  500 
trust  for  maintenance  and  education,  483 
renewal  of  leases  or  grants,  500 
of  copyholds  to  correspond  with  uses  of  freeholds,  497 
determinable  term  for  upkeep  of  policies,  484 
leaseholds  to  correspond  with  uses  of  fi-eeholds,  498,  499 
personalty  to  go  along  with  freeholds,  502 
term  to  pay  off  charges  on  life  estate,  485,  560 
trusts  of  term  to  raise  portions,  473,  481 

SETTLEMENT,  EQUITY  TO  A, 
definition  of,  273 
may  be  released  by  acknowledged  deed,  274 

SETTLEMENT  ESTATE  DUTY, 
in  what  cases  leviable,  761 
only  payable  once,  762 
rate  of,  761 
stamp  duty  on  settlement  may  be  deducted,  762 

SETTLOE, 

as,  qualification  of  covenants  implied  b}',  341 

SEWEE.    Hee  Drain. 

SHOET  WOEKINGS, 

provision  as  to,  in  mining  lease,  163,  176,  190,  190,  196 

SOLICITOE, 

articles  of  clerkship  to,  1193 

partnership  relating  to  business  of,  1075 
executor  expressly  entitled  to  charge  should  not  witness  a  will,  852 
gift  by  client  to,  325 
of  tenant  for  life,  will  not  be  ajjpointed  by  Court  trustee  under  S.  L.  Act,  258 

but  appointment  of,  by  tenant  for  life  valid,  258 
trustee  may  employ,  248 

SOLICITOE-MOETGAGEE, 

costs,  266  t> .  S^ 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  980. 
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SOLICITOE-TEUSTEE, 

cannot  charge  for  professional  services,  265 

except  in  proceedings  in  Court,  266 
may  employ  and  pay  partner  if  latter  takes  whole  profit,  266 
must  account  to  trust  for  profit  costs  made  by  preparing  leases,  266 
power  to,  to  charge  for  business  done,  387 

when  authorised  to  retain  professional  costs,  cannot  charge  for  work 
which  trustee  might  have  done  without  solicitor,  267 

SPORTING  EIGHTS, 

lease  of,  209,  209,  212 

STAMP  DUTY, 

on  agreements  under  the  Highways  Acts,  1203 
Local  Gov.  Act,  1203 
appointments  of  new  trustees,  61S 
apprenticeship  deed,  1189 
articles  of  clerkship  to  a  solicitor,  1191 
award  under  Lands  C.  C.  Act,  1187 
bonds  generally,  1150 

or  covenants  for  payment  of  an  annuity,  329 
convej'ances  for  giving  effect  to  an  appropriation,  848 

of  appropriated  property,  900 
covenant  to  settle  after-acquired  property,  368 
disclaimer  deeds,  660 
leases, 

ad  valorem,  according  to  length  of  term  and  rent,  60 

no  additional,  in  respect  of  penal  rent,  or  covenant  to  build,  to 

surrender  of  existing  lease,  62 
penalty  for  not  paying,  63 

special  provision  as  to,  by  ecclesiastical  corporation,  62 
partnership  and  dissolution  of  partnership  deeds,   1069,   1071,  1077, 

1082,  1089,  1094 
releases,  679 
separation  deeds,  695 
settlements,  327 
ad  valorem,  in  respect  of  contingent  reversionary  interests,  407 

respect  of  property  settled,  329 
exemption  from,  329 

meaning  of  "  definite  and  certain"  in  provision  as  to,  331 
no  additional,  in  respect  of  provision  for  payment  of  money  settled, 
331 
in  respect  of  provision  for  payment  by  tenant  for 
life  of  interest  on  reversionary  property  settled, 
331 
special  provision  as  to,  on  policj-  of  assurance,  395 

STATUTE  OF  DISTEIBUTION, 
next  of  kin  according  to,  755 
right  of  husband  independent  of,  756 
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STATUTE  OF  FEAUDS, 

cannot  be  pleaded  to  cover  a  fraud,  238 
declaration  of  trust  of  lands  must  be  written,  238 
grants  and  assignments  of  trusts  must  be  iu  writing,  238 

STATUTE  OF  LIMITATIONS, 

applies  to  trustees  for  a  charity  under  void  deed,  972 
as  to  legacies,  728 

trustees  may  plead,  except  in  case  of  fraud,  253 
twelve  years'  bar  under,  applies  to  chief  rent  or  quit  rent,  10 
not  to  rent  reserved  in  demise,  10 

SUCCESSION  DUTY, 

allowances  in  respect  of  incumbrancer,  776 

relinquishment  of  other  property,  776 
to  donee  of  general  power,  776 
certificate  of  payment  of,  777 
definition  of  "succession,"  769 

exemption  from,  of  gift  for  charitable  purposes  in  Ireland,  771 
to  member  of  royal  family,  771 
plate  while  enjoyed  by  limited  owner,  772 
property  paying  legacy  duty;  769 
first  charge  on  property,  777 
how  payable  on  annuity,  772 

personal  estate  given  to  persons  in  succession,  773 
interest  payable  on  arrears  of,  778 

leasehold  property  and  money  charged  on  land  liable  to,  770 
liability  to,  when  barred  by  lapse  of  time,  778 
marriage  not  a  valuable  consideration,  771 
may  be  compounded  for,  778 
paid  in  advance,  778 
m.emorandum  as  to  payment  of,  454 
no,  payable  if  whole  succession  less  than  £100. ..772 
not  payable  on  contract  for  money  or  money's  worth,  771 
policy  as  between  assurer  and  assured,  771 
payable  as  between  husband  and  wife,  674,  766 
provisions  of  Act  as  to  assessment  and  payment  of, 

where  benefit  accrues  by  extinction  of  prior  charge,  770 
survivorship),  769 
donee  of  general  or  limited  power  taking  effect  on  death 

exercises  it,  76i) 
succession  has  been  accelerated  by  sui-render,  771 

aliened  before  or  since  Act,  771 
successor  is  also  predecessor,  770 
there  are  joint  predecessors,  770 
there  has  been  a  double  devolution,  771 
purchasers  and  mortgagees  exonerated  from,  after  specified  time,  778 
rates  of,  770 

real  property,  how  valued  for,  775 
stamped  receipt  to  be  given  for,  777 

References  to  Fvrms  and  Precedents  are  Printed  in  Clarendon  Tyjje,  thus,  890. 
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SUCCESSION  BVTY— continued. 

trustees  bound  to  preseut  accounts  for,  777 
what  persons  accountable  for,  777 
wben,  to  be  paid,  772 
woodlands,  777 

SUPPLEMENTAL  DEEDS. 

how  far  a  deed  may  be  made  supplemental  to  other  documents,  677 

SURFACE.    See  Leases  (Mining). 
rule  of  law  as  to  support  of,  166 

SURRENDER.     See  Copyholus. 

by  donee  of  power,  of  life  interest,  456 
may  arise  by  operation  of  law,  38 

from  acceptance  by  lessee  of  new  lease,  .'38 

or  grant  of  new  lease  to  third  partj-  with  consent  of  former 

tenant,  38 
when  such  consent  will  be  pi'esumed,  38 
destroy  tenant's  right  to  remove  fixtures,  46 
of  lease,  mortgagor  in  possession  cannot  accept,  .j8,  67 
tenant  for  life  may  accept,  55 
requiring  deed,  must  be  by  deed,  37 
underlease  need  not  be  affected,  39 

TAXES.     See  Rates. 

TENANCY  AT  WILL, 
how  determined,  2,  37 

TENANCY  FROM  YEAR  TO  YEAR, 
covenants  applicable  to,  3 
definition  of,  1 

determinable  by  notice  to  quit,  1,  36 
may  arise  by  implication,  2 
be  created  by  parol,  2 
on  death  of  landlord  entitled  for  life,  continues  until  end  of  current  year, 

43 
originally  a  tenancy  at  will,  2 

TENANCY  ON  SUFFERANCE, 
definition  of,  2 
how  detennined,  37 

TENANT.     See  Leases. 

at  will,  not  liable  for  permissive  waste,  15 

cannot  dispute  landlord's  title,  but  may  show  that  it  lias  expired,  58 
definition  of,  66,  66 
fixtures  of,  effect  of  covenants  as  to,  46 
when  must  be  removed,  45 
holding  over,  and  paying  rent,  becomes  tenant  from  year  to  year,  2 

liable  to  pay  double  rent  or  double  annual  value,  41 
liability  of,  in  case  of  fire,  18 
may  retain  lease  after  its  termination,  59 
must  not  confound  boundaries,  59 


INDEX.  1271 

TEN  ANT—continned. 

of   small   tenement   holding   over,    may  be  ejected  under  magistrate's 

warrant,  42 
paying  charges  on  landlord,  may  deduct  same  from  rent,  13 
repairs  to  be  done  by,  under  usual  covenant,  16 
right  of,  to  compensation  for  improvements,  47 
what  damages  can  be  recovered  against,  holding  over,  41 

TENANT  BY  CURTESY.    See  Curtesy. 

TENANT  FOR  LIFE, 

deed  by,  charging  settled  land  for  increment  value   or  reversion  duty, 

589 

definition  of,  for  purjioses  of  S.  L.  Acts,  Wo 

in  deed,  68 
entitled  to  custody  of  deeds,  264 

grant  lease  to  his  wife,  68,  311 

but  not  to  himself  or  to  a  trustee  for  himself,  68 
estate  during  widowhood  gives  statutory  powers  of,  913 
has  power  under  8.  L.  Acts, 

to  accejit  surrenders  of  leases,  55 

cut  and  sell  timber  with  consent  of  trustees  or  of  Court,  300 

enfranchise  copyholds,  303 

grant  building,  mining,  and  other  leases,  54,  187,  303 

licences  to  copyholders  to  lease,  303 
make  exchanges  and  partitions,  303 
sell  heirlooms,  with  sanction  of  Court,  305 
land  or  easements  affecting  same,  303 
submit    scheme   for,    and     execute     improvements,     304.       See 
Improvements. 
is  trustee  for  all  parties  when  exercising  statutory  powers,  307 
Lands  Clauses  C.  Acts,  compensation  to,  under,  304 
lease  by,  of  mine,  187 

usual  form  of,  68 
lunatic.     See  Lunatic. 

mansion-house,  restrictions  as  to  dealings  with,  by,  56,  303,  311 
married  woman,  may  exercise  powers  of  S.  L.  Acts,  309 
may  exercise  powers  of  S.  L.  Acts,  notwithstanding  alienation  of  life 

estate,  307 
must,  before  exercising  powers,  give  notice  to  trustees,  56 
notice  by,  to  trustees  of  intention  to  sell,  &c.,  586,  586 
not  entitled  to  timber  money,  300.     See  Timber. 

liable  for  permissive  waste,  15,  302,  746 
other  limited  owners,  having  power  of,  307 
payment  of  capital  money  into  Court  on  sale  by,  303 
persons  having  powers  of,  307 
powers  of,  as  to  waste,  300.     See  Waste. 

infant,  by  whom  exercisable,  308 
provision  precluding  exercise  of  powers  by,  void,  307 
recital  in  lease  by,  68 

Befereiices  to  Forms  and  Precedents  are  Frinted  in  Clarendon  Type,  thus,  890. 
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TENANT  FOR  'LlFB—co)iti7iu€d. 
renewing  lease,  is  a  trustee,  265 
reservation  of  minerals  in  lease  by,  56 
rights  of,  and  remainderman  inter  se, 

as  to  pex'ishable  and  reversionary  property,  742 
l^ermissive  waste,  302,  746 
renewed  lease,  265 
where  loss  has  to  be  apportioned  between  capital  and  income,  250 
pi'operty  falls  in  after  testator's  death,  744 
stock  is  sold  or  bought  between  dividend  days,  247 

TENANT  FROM  YEAR  TO  YEAR, 

liability  of,  as  regards  repairs,  15 

notice  to  quit  necessary  to  determine  tenanc}',  36 

tenant  for  years  holding  over,  and  paying  rent,  becomes,  2 

TENANT  IN  TAIL, 

deed  by,  to  create  base  fee,  613 
disposition  by,  being  a  married  woman,  593 
of  copyholds,  600 
freeholds,  591 

money  to  be  laid  out  in  land,  598 
trustee  in  bankruptcy  of,  593 
has  powers  of  tenant  for  life  under  S.  L.  Act,  307,  30iS 
may  commit  waste,  302 

no  lapse  on  death  on,  leaving  inheritable  issue,  729 
possession  adverse  to,   runs  against  all  persons  whom  he  could  have 

barred,  594 
quasi,  596 
voidable  disposition  by,  593 

TERMS, 

trusts  of,  in  settlement,  481  et  seq. 
will,  924  et  seq. 

TESTAMENTARY  EXPENSES, 
what  are,  816 

THELLUSSON  ACT.    See  Accumulation  of  Income, 

TIMBER, 

blown  down,  to  whom  belongs,  300 

cannot  be  cut  by  tenant  for  life  impeachable  for  waste,  except  for  repairs, 

300 
ornamental,  cannot  be  cut  by  tenant  for  life  without  impeachment   of 

waste,  301 
practice  of  Court  as  to  cutting  ornamental,  when  injurious  to  other  trees, 

302 
right  of  lessor  to  cut,  on  grant  of  sporting  rights,  212 
ripe,  may  be  cut  with  consent  of  trustees  or  by  order  of  Coiirt,  301 
rule  preventing  cutting  of,  does  not  apply  to  a  timber  estate,  301 
what  trees  are,  301 
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TITHE  EENT-CHARGE, 

covenant  by  occupier  to  pay,  void,  13 
merger  of,  1193,  1193 

not  liable  to  duty,  1194 

TITLE  DEEDS, 

custody  of,  duties  of  trustees  as  to,  375 

TEAITOR  OR  FELON, 
may  make  will,  703 

TRANSFER, 

of  mortgage,  in  contemplation  of  marriage,  405 

on  aj^pointment  of  new^  trustees,  637 
registered  charge,  in  contemplation  of  marriage,  407 
land.     See  REGISTERED  Land. 

TRUST, 

acceptance  of,  what  amounts  to,  255 

active  may  become  bare,  236 
or  bare,  236 

against  whom  may  be  enforced,  238 

cannot  be  enforced  against  purchasers  without  notice,  238 

constructive  or  implied,  237 

creating  inalienable  life  estate,  914 

declaration  of,  of  land  must  be  in  writing,  238,  324 
exception  in  case  of  fraud,  238 
money  and  investments  to  devolve  with  laiid,  501 
proceeds   of  sale   of   freeholds   and   subscriptions  for 
charity,  982 

definition  of,  235 

devolution  of  powers  and,  262,  784 

disclaimer  of.     See  Disclaimer. 

effect  of  purchase  in  breach  of,  624 

estates,  devolution  of,  262,  345 

exj^ress,  what  is  an,  236 

when  may  be  proved  by  parol  evidence,  236 

for  sale,  effect  of.  as  regards  death  duties,  624 
may  be  exercised  after  given  time,  240 
must  be  exercised  according  to  conditions  prescribed,  239 
provisions  to  be  inserted  in  conveyance  on,  294 
settlements  on,  effect  of  S.  L.  Acts,  295 
when  subordinate  to  powers  of  tenant  for  life,  244 

gift  by  will  on  undisclosed,  lapses,  748 

once  accepted,  cannot  be  disclaimed,  255 

originating  summons  to  detennine  questions  as  to,  261 

probate  acceptance  of,  255 

resulting,  237 

retaining  vacancy  in,  as  to,  620 

secret,  790 

to  retain  or  sell,  250 

llefertnces  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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TEVST—coutiniied. 

■ultimate,  in  settlement  of  wife's  property,  292 
when  precatoxy  words  create  a,  747 

verbal  or  written  iTistructions  to  legatee  create  a,  747 

TEUST  AND  MORTGAGE  ESTATES, 

devise  of,  now  inoperative,  except  as  to  coiiyholds,  712 

TRUSTEE.     See  Appointment  of  New  Tkustees. 
"  acting,"  meaning  of,  257 
appointment  of,  by  will,  784 

for  purposes  of  S.  L.  Acts,  657 
bankrupt,  623 
bare,  2.36,  263 

cannot  require  co-trustee  to  place  deeds  at  bank,  264 
charity,  jiowers  and  duties  of,  972  et  seq. 
constructive,  237 
"  continuing,"  meaning  of,  627 
contract  by,  if  a  breach  of  trust,  not  enforced,  243 
decision  of  majoritj^  of  charity,  binds  minoritj^  801 
deed  poll  by,  charging  land  for  increment  value  dntj'  or  reversion  duty, 

462 

direction  to,  to  advance  part  of  child's  share,  462 

change  investments,  461 
discharge  of,  663  (t  seq. 

disclaimer  of  trusteeship  by,  660-     See  Disclaimek. 
duty  of,  as  to  conveyance  of  legal  estate,  263 

custody  of  bonds  to  bearer  and  title  deeds,  375,  376,  845 
repair  of  leasehold  property,  746 
where  investment  has  fallen  in  value,  250 
dying  before  testator,  627 
for  sale,  can  give  a  good  discharge  for  purchase-money,  244 

and  in  certain  cases  appoint  agent  to  receive  same,  244 
sell  by  way  of  underlease,  240 
cannot  purchase  the  trust  property,  245 
unless  with  sanction  of  Court,  245 
dealings  with,  296 

may  sell  by  public  auction  or  private  contract,  238 
propei'ty  improperly  piu'chased,  251 
trust  property  in  conjunction  with  other,  243 
must  sell  the  timber  with  the  land,  240 
should  use  proper  diligence  to  obtain  good  price,  239 
indemnity  of,  249,  386 

as  to  after-acquired  property,  369 
furniture,  434 
policy,  371 
investments,  what  are  authorised  for,  246,  373 
Judicial  Trustees  Act  as  to,  254,  267 
lease  renewed  by,  enures  for  benefit  of  trust,  264 
lending  on  personal  security,  373 

to  tenant  for  life,  374 
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TRUSTEE— fo««j»(/er/. 

lending  too  much,  liable  only  for  excess,  250 
liability  for  agent,  248,  2-19,  '253 

of,  for  making  or  retaining  improper  investment,  246,  250 
money  received  by  co-trustee,  251 
joint  and  several,  251 
lunatic,  623 

married  woman  may  be,  284 
may  act  on  surveyor's  report  as  to  value,  249 
apply  to  Court  to  be  discharged,  257 
compound  and  settle  claims,  248 
disclaim  office,  255.     .See  Disclaimer. 
give  recei2)ts,  248 
insure  against  fire,  248 

chattels  out  of  income,  790 
not  charge  for  professional  services,  265 

grant  oj^tion  to  pvu'chase  unless  expressly  authorised,  80 
lend  on  contributory  mortgage,  375,  845 
obtain  opinion  of  Court  on  questions  of  management,  261 
pay  money  into  Court  under  Trustee  Act,  260,  261 
jilead  Statute  of  Limitations,  253 
renew  leases,  2-18 
retire  with  certain  consents,  257 
select  broker,  511 
new,  should  satisfy  himself  as  to  state  of  trust  funds,  616 
notice  by,  of  assignment  of  a  share,  460 
to,  by  tenant  for  life,  586,  58() 

of  appointment  of  part  of  trust  funds,  460 
of  compound  settlement,  527 
official,  973 

paying  to  attorney,  in  good  faith,  protected,  248 
position  of,  as  regards  investments,  511 
Public,  268—270.    See  Public  Trustee. 
release  to,  670,  677 

relief  of,  by  Court,  from  liability  for  breach  of  trust,  254 
request  by,  to  bank  to  place  dividends  to  credit  of  beneficiary,  459 

company  to  pay  dividends  to  Bank,  459 
retirement  of,  620 

solicitor,  to  what  costs  entitled,  265.     See  Solicitor-Trustee. 
waiver  of  notice  by,  588,  588 
what  will  be  deemed  reasonable  conduct,  254 
when,  entitled  to  a  release,  669 

contribution  from  co-trustee,  252 
indemnity  from  beneficiary,  252 
possession  of  title  deeds,  263 
takes  legal  estate  under  devise.     See  Legal  Estate. 

TRUSTEES  FOR  PURPOSES  OF  S.  L.  ACTS, 
appointment  of  new,  657 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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TRUSTEES  FOE  PUEPOSES  OF  S.  L.  ACTS— contijiued. 

consent  of,  necessary  to  disposition  of  mansion-house,  06,  1303,  311 

definition  of,  69,  69,  305 

entitled  to  notice  of  intention  to  exercise  powers,  56,  306 

future  trust  for  sale  operates  as  appointment  of,  305 

how  appointed,  if  none,  305 

may  adopt  contracts  of  tenant  for  life,  306 

exercise  powers  on  behalf  of  infant  tenant  for  life,  30S 
waive  notice,  56,  306 
must  join  in  conveyance  when  tenant  for  life  sells,  314 
new,  maj'  be  appointed  under  Trustee  Act,  30() 
notices  to,  586,  586,  589 
not  less  than  two,  in  absence  of  contrary  intention,  306 

liable  for  exercise  of  discretionary  powers,  306 
powers  of,  as  to  receipt  and  application  of  caj^ital  money,  303,  304 
questions  between,  and  tenant  for  life,  306 
who  are,  305 

TEUSTS.    »SVe  CiiAKiTY  ;  Settlements;  Wills. 

UNDEELEASE, 

covenant  by  lessor  to  observe,  &c.,  covenants  in  head  lease,  97 

covenants  to  insure  in,  20,  97 

form  of  covenant  as  to  repairs  in,  where  underlessor requires  a  complete 

indeiiinitj',  221 
form  of  covenants  in,  96 
for  whole  term  amounts  to  an  assignment,  1 
land  value  duties,  proviso  for  indemnity  ajj:ainst,  218.  219 
licence  to  grant  or  assign,  226 
not  a  breach  of  covenant  against  assignment,  23 
of  dwelling-house  and  garden,  95 

provision  in,  enabling  underlessee  to  purchase  superior  term,  80 
surrender  of,  imnecessary  on  surrender  of  superior  lease,  39 
with  covenants  by  underlessee  to  observe  all  the  covenants  in  superior 

lease,  220 
provisions  for  sale  of  fee  simple,  or  granting  further  term,  in  case 

of  sub-lessor  purchasing  or  acquiring  fiu'ther  term,  216 

UNDEELESSEE, 

may  be  relieved  by  Court  on  forfeiture  of  head  lease,  31 
even  where  head  lessee  cannot  claim  relief,  31 

UNDEETAKING, 

by  agent  appointed  to  inspect  partnership  books,  1091 
tenant  for  life  for  safe  custody,  264,  376 

UNDEVELOPED  LAND  DUTY, 

charity  land  exempt  from,  977 

UNMAEEIED, 

meaning  of  word,  in  a  settlement,  293 

USUAL  COVENANTS, 
what  are,  in  a  lease,  12 
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VESTING  DECLAEATION,  017 
b)'-  whom  to  be  made,  617,  621 
cannot  be  made  as  to  copyholds,  632,  6o() 
on  appointment  of  new  trustees,  as  to  choses  in  action,  621,  626,  640 

land,  632,  6:52 
operates  as  a  power  of  appointment,  617 
when  necessarj',  617 

VESTING  OEDEES, 

Court  has  power  in  certain  cases  to  transfer  property  by,  617 
in  lunacy,  623 

VULUNTAEY  CONVEYANCE  OE  SETTLEMENT, 

consideration  may  be  proved  by  extrinsic  evidence,  320 

death  duties  payable  if  settlor  dies  within  three  years  of  execution  of,  327 

if  incomplete,  void  against  settlor,  323 

limitations  for  collaterals  in  marriage  settlement  are  voluntary,  321 

unless  mixed  with  limitations  to  children,  321 
must  be  stamped  with  (uJ  ralorem  conveyance  duty,  327 
of  freeholds  for  charity,  978 

valid  against  piu-chaser,  unless  intent  to  defraud,  318 
what  must  be  shown  to  support,  as  against  settlor,  325 
when  beneficiary  under,  in  fiduciary  relation,  320 

settlor  about  to  engage  in  hazardous  business,  320 
void  against  creditors  under  l>ankruptcy  Act,  322 

13  Eliz.  c/o...319 
whether  solicitor  preparing,  should  insert  power  of  revocation,  326 

VOLUNTEEES, 

covenant  in  marriage  settlement  will  not  be  enforced  in  favour  of,  321 

WAIVEE, 

of  forfeiture  for  non-payment  of  rent,  29 

notice  by  trustees  under  S.  L.  Act,  1884... 6 88 

WAED  OF  COUET, 

costs  of  settlement  on  marriage  of  female,  340 

form  of  settlement  on  marriage  of,  316 

not  compellable  to  make  settlement,  316,  339 

risk  incurred  in  marrying,  without  consent  of  Coiu't,  316 

settlement  by,  416 

WAEEANT  OF  ATTOENEY, 

covenant  against  assignment  not  broken  by  giving,  22 

WASTE, 

action  for,  when  will  lie,  14 
actual,  every  tenant  liable  for,  14 
converting  meadow  into  arable  is,  14 
cutting  timber  except  for  repairs  is,  300 

on  a  timber  estate  is  not,  301 
young  trees  likely  to  become  timber  is,  300 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890. 
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WASTE — continued. 

deytroying  fruit  trees  in  garden  or  orchard  is,  14,  301 
ornamental  trees  not  being  timber  is,  301 
equitable,  301 

erection  of  new  buildings  whereby  estate  is  improved,  is  not,  15 
lessor  may  bring  action  for,  during  the  term,  15 
opening  mines  is,  14 
permissive,  what  is,  15 

powers  and  liabilities  of  tenants  for  life  as  regards,  300  et  seq. 
tenant  at  will  not  liable  for  permissive,  15 

for  life  impeachable  for,  may  v/ork  open  mines,  187 

not  liable  for,  15,  302,  746 
in  tail  may  commit,  302 
whether  lessee  for  life  or  years  liable  for,  15 

WATER, 

course  rent,  177 

difference  between  jiercolatiug,  and  stream  running  in  defined  coui'se,  158 

power  to  appropriate,  in  mining  lease,  158,  173 

reservation  of  free  passage  of,  and  soil,  in  lease,  76 

WEEKLY  TENANCY, 

agreement  for  a,  of  house,  85 

reasonable  notice  required  to  determine,  37 

WIDOW, 

gift  to,  where  marriage  void,  818 

rights  of,  in  property  of  intestate  husband,  753 

settlement  by,  on  remarriage,  412 

WIFE.    See  Married  Woman. 

WILL.     For  list  of  forms,  sec  pp.  780,  907- 

after-acquired  property,  when  included  in  specific  gift,  708 
alterations  in,  should  be  initialled  by  testator  and  witnesses,  852 
appointing  a  guardian  only,  need  not  be  proved,  758 

jointm-e  and  charging  portions  under  powers,  957 

portions  already  charged,  959 

shares  under  his  mother's  will  to  daughters,  868 
appointment  bj',  makes  fund  part  of  estate,  711 
charitable  gifts  by,  737  et  seq.,  800 
date,  position  of,  in,  852,  943 
dependent  relative  revocation  of,  effect  of,  707 
devise  of  real  estate  without  words  of  limitation,  712 
disposition  of  copyholds  by,  702 
devising  freeholds  in  strict  settlement  with  trust  for  accumulation  to 

discharge  incumbrances,  960 
two  estates  in  strict  settlement  with  shifting  clause,  954 
execution  and  construction  of,  by  what  local  law  regulated,  705 
executory,  858,  947 
advantage  of,  858 
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WILL — continued. 

gifts  to  attesting  witness  of ,  704,  852 
giving  all  or  residue  to  children,  854,  861 

eldest  son,  863.  864.  866 
husband  or  wife,  853 
wife  and  children,  856,  868 
annuity  to  wife,  legacies  to  younger  children,  residue  to  eldest 
son.   866 
settled      legacies     to     daughters,     residue     to 
son,  863,  864 
directions  contained  in  a  schedule,  858 
infant  son  a  general  power  of  appointment,   on  attaining  full 

age,  961 
real  estate  in  strict  settlement,  944,  951,  960 
how  a,  must  be  executed  and  attested,  7l)3 
a  revoked,  maj-  be  revived,  707 
revoked,  706 
infant  or  lunatic  cannot  make  a,  702,  703 
interlineations,  &c.,  in,  must  be  executed  and  witnessed,  706 
legatee  must  not  be  a  witness,  704,  852 
made  in  execution  of  power,  requires  probate,  758 
of  a  bachelor  in  favour  of  brothers  and  sisters,  855 
married  woman,  702 

under  power,  854,  862 
soldier  or  sailor  on  active  service,  703 
trader,  with  directions  as  to  business,  872 
widower  or  widow  giving  all  to  adult  children,  854 
giving  all  in  trust  for  children,  861 
settling   children's    shares,  to   be   transferred    at    age    of 

twenty-five,  870 
where  children's  shares  vest  at  age  of  twenty-five,  871 
freeholds  to  devolve  with  peerage,  944,  947 
realty  and  personalty  upon  trusts  of  existing  settlement,  950 
power  of  appointment,  how  far  exercised  by,  711 
presumption  when  not  forthcoming,  707 
property  in  America,  of,  879 

Scotland,  Australia,  and  New  Zealand,  of,  877 
revoked  by  marriage,  unless  made  under  special  power,  706,  853 
schedules,  position  and  use  of,  788 
signature,  position  of,  704 

speaks  from  death,  unless  contrary  intention  appears,  708 
traitor  or  felon  may  make  a,  703 
wliat  property  may  be  disposed  of  by,  702 
when  due  execution  of,  will  be  presumed,  704 
where  must  be  proved,  757 
witness  to.     Bee  Witness. 

WILLS  ACT, 

adopted  in  most  of  the  colonies,  877 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  tints,  890. 
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WILl;,   CLAUSES  IX.    ,See  Devises;  Legacies. 

Fo7-  List  of  Forms  in  Wills  (Personal),  see  also  p.  780. 
{Real)  p.  907. 

advancement  clause,  823,  866,  867 
appointment  of  executors  and  trustees,  784,  910 
guardians,  785 

trustees  for  purposes  of  S.  L.  and  Conv.  Acts,  910 
funds  under  special  powers,  785 
bequest  of  heirlooms,  935 

leaseholds  upon  trust  to  correspond  with  uses  of  freeholds, 
933 

personal  estate  to  devolve  with  land,  937,  939 
rents  in  arrear  and  accruing,  911 
commencement  of,  784,  910 

confirmation  of  testator's  marriage  settlement,  785,  910,  951 
definition  of  trust  fund,  817 
devise  and  bequest  upon  trust  to  sell  and  convert,  813 

limitations  of  freeholds  by  way  of  settlement,  912  et  seq. 
of  admitted  copyholds  held  on  trust  or  mortgage,  851 

copyholds  upon  trusts  to  correspond   with  uses  of   freeholds, 
933 
to  such  uses  as  trustees  shall  appoint,  815 
real  estate  by  way  of  settlement,  938 
to  uses  of  existing  settlement,  938,  ■'•JS 
forfeiture  and  gift  over,  869 
general  devise  of  freeholds  to  uses  in  settlement,  912 

directions  as  to  legacies  and  annuities,  812 
hotchpot  clause,  823 

increment  value  duty  and  reversion  duty,  942 
indemnity  to  executor  or  trustee,  850 

tenant  for  life  and  trustees,  943 
limitations  of  real  estate  in.     ^fe  Limitations. 
options  to  piu'chase,  936,  937 

power  for  trustees  who  are  personally  interested  to  act,  850,  943 
of  advancement,  823,  825,  835 
appointing  now  trustees,  851 
charging,'^931,  932 
leasing  and  management,  847 
to  apply  income  for  maintenance,  831.  834,  953 
appoint  attorneys,  941 

life  interest  to  husband,  931 
new  trustees,  851,  942 
apportion  and  value,  848 

arrange  division  of  business  among  trustees,  878 
carry  on  or  wind  up  testator's  business  with  special  provisions, 

838 
charge  with  rent-charge  and  portions,  932,  949,  955 
convey  in  satisfaction  of  death  duties,  849 
delegate  trusts,  &c.,  387,  877 
deposit  money  and  securities  at  bankers',  844,  845 
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power  to  employ  snlicitor,  &c.,  ;uul  for  tru.stee  if  e.nplox^Ml  to  charge 

850,  941  '  "  ' 

execute  settlements,  858,  948 

invest  trust  moneys,  843-     See  Investment. 

lend  on  contributory  mortgages  and  for  term  certain,  845 

manage  real  or  leasehold  property  wliilc  unsold,  847 

mortgage  for  payment  of  debts,  848 

partition  among  tenants  in  common  in  tail,  942 

pay  calls,  and  accept  allotments  of  new  shares,  844 

land  value  duties  on  valuation  of  Commissioners.  849 
postpone  sale  and  conversion,  814,  814,  815 
present  to  livings  during  minorities,  941 
purcha.se  Government  annuity,  811 
land,  846 

real  estate  at  a  valuation,  836,  837 
raise  and  pay  increment  value  and  re\-orsion  duty,  942 

money  for  debt  and  legacies,  931 
release  rent-charges  and  surrender  terms,  932 
sell  furniture  with  consent,  792 

heii'looms,  935 
value  and  apportion,  942 
special,  as  to  property  abroad,  877 
protection  of  tenant  for  life  and  trustees  who  act  on  expert  advice,  942 
provisions  as  to  interests  in  businesses,  838  tt  «€</. 

by  way  of  extension  and  variation  of  S.  L.  Acts,  940 
proviso  as  to  destination  of  accumulations  during  minorities,  940 
licensed  property,  849 
determining  life  interest  in  bankruptcy,  &c.,  819,  821 
for  indemnity  of  trustees  as  to  plate  and  furniture,  790,  792 

rent  and  covenants,  792 
remuneration  of  trustees,  874 
reverter  clause,  956 
settlement  of  daughters'  shares,  824 
shifting  clause,  955 

testimonium  and  attestation  clause,  852,  943 
trust  creating  inalienable  life  estate,  914 
trusts  of  income  after  second  marriage  of  wife,  823 
portions  term,  927 
proceeds  of  sale,  816 
residue, 

after  second  marriage  of  wife  who  takes  during  widowhood 

823 
for  children  (adults),  855,  861 

and  issue  of  deceased  children  li^•ing  at  testator's 

death,  824 
at  age  of  twenty-one,  &c.,  861 
issue  as  wife  shall  appoint,  821 
2)er  stirjies,  798 

References  to  Forms  aivl  Prerelents  are  Printed  in  C/arcw/on  Ti/iw,  thus,  890. 
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WILL,  CLAUSES  m— continued. 
trusts  of  residue — continued. 

for  issue,  shares  to  vest  at  age  of  twcntj'-five,  829,  >S29 
son  absolutely  if  he  survives  testator,  865 
wife,  for  life,  818 

widowhood,  818 
income,  apiilieation  of,  between  ages  twenty-one  and  twenty-Mve, 

831 
maintenance  and  accumulation,  831,  832 
trusts  of  terms,  924  et  seq. 
ultimate  gift  of  residue,  836 

WITNESS, 

attestation  form  to  will,  852,  943 

creditor,  executor,  or  legatee,  a  competent,  to  will,  70>5 

legacy  to  a,  or  his  or  her  wife  or  husband,  void,  704,  852 

is  rendered  valid  by  subsequent  codicil,  705 
must  initial  alterations,  &c.,  in  a  will,  852 

solicitor-executor  expressly  entitled  to  charge  should  not  be  a,  to  a 
will,  852 

WOEKING-CLASS  DAM^LLINGS, 

gift  for,  exempt  from  Mortmain  Act,  972 
implied  condition  in  letting  of,  18 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  890- 
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